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UDC 341.01

DESHKO Liudmyla,
Doctor of Law, associate professor, Head of the Department of International Public Law
of the Kyiv National University of Trade and Economics

THE PRINCIPLE OF
«DE MINIMIS NON CURAT PRAETOR»
IN INTERNATIONAL LAW

The new condition, introduced by the European Court of Human Rights, is
considered, according to which the Court uses the principle of «de minimis non curat praetor».
The content of the criteria for assessing the availability or absence of significant harm,
inflicted on individuals and legal entities, who apply to the European Court of Human
Rights, has been examined.

Keywords: Human Rights, European Court of Human Rights, European
Commission on Human Rights, de minimis, de minimis non curat praetor.

Hewxo JI. lIpunyun «de minimis non curat praetor» 8 mexcoynapoonom npaee.
Paccmompeno nosoe ycnosue, egedennoe Esponetickum Cydom no npagam uenogexa,
6 coomeemcmeuu ¢ komopvim Cy0 npu paccmompenuu O0en He 3aHUMAEmcs Meao4amu
(de minimis non curat praetor). Hccredosano codepocamenbhoe HANOIHEHUE KPUMEPUES
OYeHKU HAMUuUs Ui OMCYMCmEUs. CyuwecmeeHHo20 6pedd, HAHEeCeHHO20 QuU3UYecKUM
U OpUOUYecKUM UYaM, Komopwvle obpawaromes 6 Egponetickuii cyo no npasam uenosexa.

Knwouegvie cnosa: npasa yenoBeka, EBpONEHCKH Cyl IO IIpaBaM 4eJIOBEKa,
EBponeiickas Komuccus mo npaBaMm uenoBeka, de minimis, de minimis non curat praetor.

Background. The principle «de minimis non curat praetor» has been
known since the times of ancient Rome. However, by 01.06.2010, the concept
of «de minimis» was formally absent in texts of international documents,
although it was systematically mentioned in special opinions of the members
of the European Commission on Human Rights, for example, «Eyoum-
Priso vs. France», «HFK-F. vs. Germany», «Lechesne vs. France», judges
of the European Court of Human Rights, let’s say, «Dudgeon vs. U.K.»,
«O’Halloran and Francis vs. U.K.», «Micallef vs. Malta» as well as in

© Deshko L., 2018
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objections submitted to the European Court of Human Rights by the respondent
states, for example, in «Koumoutsea and others vs. Greece» [1]. The practice
of the European Court of Human Rights (hereinafter — the Court) shows
that since 1972 the Court itself has been veiled in applying this principle,
for example, in the case of «X. vs. U.K.» of 05.11.1981 [2].

The increasing need for international courts, in particular the need
for the European Court of Human Rights and the Committee of Ministers of
the European Council to enable international courts to continue to play their
leading role in protecting human rights raised the issue of the need and
expediency of changing the international legal mechanism of access to the
courts. As a matter of urgency, the European Court of Human Rights has
faced this issue considering the steady increase in number of applications
filed with the Court [3]. On 13.05.2004, the member states of the European
Council signed Protocol Ne 14 to the Convention, which entered into force
on 01.06.2010 [4]. In accordance with the amendments made to it by the
Convention [5], the Court declares inadmissible any individual application
filed under Article 34 if it considers that the applicant has not suffered
material damage. On 26-27 of April 2011 the High-Level Conference of
the States-members of the European Council noting with concern the
continued increase in number of applications filed with the Court, called on
the Court to give full effect to the new admissibility of cases in accordance
with the principle that the Court does not deal with trifles (de minimis non
curat praetor) [6].

«Substantial damage» is a complex abstract concept. From the case
the Court formulates the legal position (s) on the interpretation of this
convention. At the same time, the very use by the Court of the principle of
«de minimis non curat praetor» and the list and content of the de minimis
criteria as a new condition for the admissibility of an individual statement
by the European Court of Human Rights is causing heated debate among
judges, governments of the member States of the European Council, lawyers
and experts.

This article is a continuation of the discussion initiated by the author
for the first time in the legal science of the debate on the principle of
«de minimis non curat praetor» and on the list and content of the criteria for
assessing the existence or absence of material damage suffered by the
applicant before the European Court of Human Rights [7].

Analysis of recent researches and publications. The introduction
of a new condition for the admissibility of an application to the Court, «the
existence of material damage to which the applicant suffered» deepened
former discourses of the scientists of the constitutionalists and the individualists
with respect to the principle of «de minimis non curat praetor» (researchers:
J. Gerards, L. Glas [8], D. Gudyuma [9], N. Sevostyanova [10], N. Vogiatzis [11]
and others), and also gave impetus to the intensification of the discussions
of scientists about the role of this new condition in the international legal
mechanism of access to the Court, as well as on the general criteria for
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assessing (measuring) its availability or absence (researchers: D. Shelton [12],
B. Raine, E. Wicks, C. Ovey [13] and others).

The aim of the article is to determine the role and place of the
principle of «de minimis non curat praetor» in international law.

Materials and methods. The normative basis of the study is inter-
national treaties, law-making decisions of the European Court of Human
Rights. The empirical basis of the study is the materials of the court practice,
official statistics on the subject. The methodological basis of the research
was the general methods of scientific knowledge as well as those used
in legal science: methods of analysis and synthesis, formal-logical, comparative
legal, statistical, etc. The statistical method was used to generalize the
practice of the European Court of Human Rights.

Results. In accordance with the amendments made to the Convention
for the Protection of Human Rights and Fundamental Freedoms by the
Protocol Ne 14 of 13.05.2004 the Court declares inadmissible any individual
application filed under Article 34 if it considers that the applicant has not
suffered material damage, if only the respect for human rights guaranteed by
the Convention and the thereto protocols does not require the consideration of
the application on the merits. The introduction of this new condition for the
admissibility of an individual statement by the European Court of Human
Rights was the result of a compromise between constitutionalists and
individualists [14].

According to the position of the constitutionalists, which was not
only the bulk of the judges of the Court, but the majority of the members of
the Committee of Ministers of the Council of Europe as well, the Court must
has special powers to reject cases that do not overlook important issues
under the Convention. Constitutionalists are opposed by supporters of so-
called individual justice or «individualists». They consider «substantial harmy
and the principle of «de minimis non curat praetor» a barrier to filing
complaints to the Court by individuals or legal entities, and underlines that
the legality of the European Court of Human Rights for individuals is at the
heart of judicial protection [15]. Nikos Vogiatzis argues that «the admissibility
criterion: undermines direct access to justice at the international level;
affects the right of individual petition to the Strasbourg Court; constitutes
a misunderstanding of the subsidiarity principle within the Convention
machinery» [11]. Janneke Y. Gerards’, Lize R. Glas’ scientific researches
explores two approaches to the notion of access to justice both generally
and for the Convention system specifically. The main argument of the
researches is to show the value of taking a substantive approach to access
to justice in the Convention system [8]. N. Sevostyanova in the dissertation
entitled «Appeal to the European Court of Human Rights as the realization
of the right to access to justice» warns that «... in the presence of unconditional
positive decisions, it is necessary to recognize that there is a probability
of lowering the level of access to the ECHR ... so that the concept of
«substantial harmy is a very abstract category. Due to the lack of normative

----------------------------------------------------------------------------------------------
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specification, this could be the reason for the rejection of a large number of
individual statements, which in essence are violations of the Convention
and need to be considered by the Court» [10].

At the same time there was no decrease in the level of access to the
European Court of Human Rights because of their rejection on the criterion
of absence of «significant harmy.

So, after enacting of the Protocol Ne 14 to the Convention on
01.06.2010, the Court applied this criterion in 9 decisions on admissibility
on 31.03.2011. In two judgment decisions on the merits the Court rejected
the objection of inadmissibility by the respondent State, which was based
on the criterion of de minimis [16]. According to the statistics of the
European Court of Human Rights in 2016, 53.500 new applications were
filed with the Court. Compared to 2015 (40.550 applications), the overall
increase is 32 %. 27.300 of them were identified as the subject to a single
judge sitting and likely to be declared inadmissible (a decrease of 1%
relative to 2015). 26.200 applications were identified as likely to be
considered by chambers or committees (an increase of 100 %) [17]. In 2017
63,350 applications were allocated to a judicial formation, an overall
increase of 19% compared with 2016 (53,400). 49,400 of these were
identified as Single-Judge cases likely to be declared inadmissible (an
increase of 36 % in relation to 2016). Single judge applications continue to be
processed as soon as they are identified as qualifying for such a procedure.
13,950 applications were identified as probable Chamber or Committee cases
(a decrease of 18 %). 85,951 applications were disposed of judicially, an
increase of 123 % in relation to 2016 (38,506). The number of cases disposed
of exceeded those allocated by more than 22,500. As a result, the stock of
allocated applications pending before the Court decreased over the year, by
29 % from 79,750 to 56,250. As at 31.12.2017 the number of applications
pending at this pre-judicial stage stood at 12,600, a decrease of 9 % in
relation to the same date the previous year (13,800). The number of
applications disposed of administratively in 2017 was 22,650, a decrease
of 8 %. 61 % of these files were disposed of for failure to comply with the
requirements of Rule 47 of the Rules of Court (contents of an individual
application). In 2017 70,356 applications were declared inadmissible or
struck out of the list of cases by a Single Judge, a Committee, a Chamber
or a Grand Chamber, a 92 % increase compared with 2016 (36,579). The
Single-Judge formation decided 66,156 applications in 2017, an increase of
113 % compared with 2016 (30,996). In 2017, 2,282 applications were struck
out by a Chamber or a Committee, in a decision, following a friendly
settlement or a unilateral declaration, a decrease of 40 % (3,772 in 2016).
Friendly settlements (1,528) decreased by 24 % (2,006 in 2016) and
unilateral declarations decreased by 57 % (754 compared to 1,766 in 2016).
The remainder of the applications were declared inadmissible by a Grand
Chamber, Chamber or a Committee or struck out by these formations on
other grounds [18].
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Furthermore, Article 35 (3) (b) of the Convention contains the following
clause: the respect for human rights guaranteed by the Convention and the
protocols thereto requires an examination of the merits, even if the applicant
has not suffered material damage. As it has been already noted, this is
precisely a compromise between the positions of the constitutionalists and
the idealists. As you see, the condition of the admissibility of an individual
statement — «significant harm» — is not absolute. If the applicant has not
suffered material damage, but respect for human rights requires substantive
consideration, the Court cannot declare individual application as inadmissible [7].

The foregoing suggests that the introduction of a condition for the
admissibility of cases in accordance with the principle that the Court does
not deal with trifles (de minimis non curat practor) does not restrict
applicants’ right of access to the European Court of Human Rights, as well
as it does not restrict the right to individual treatment. These rights are the
cornerstone of the convention system, although the convention has a subsidiary
nature. The purpose of introducing a new eligibility criterion for individual
applications was solely to ensure the effectiveness of the conventional
mechanism in the short, medium and long term [7].

As it has been already noted, at the moment p. «b» clause 3 of Art. 35
of the Convention contains two reservations: 1) The European Court of
Human Rights cannot declare inadmissible any individual application if respect
for human rights requires the consideration of an application in substance;
2) no case can be rejected on the ground of a new admissibility condition if
the national court has not considered it properly.

The hypothesis of the first reservation is an indication of the fact that
the Court undertakes to declare any individual application admissible. Thus,
in the case «Korolev vs. Russia» the European Court of Human Rights, even
assuming that the applicant did not suffer material damage, notes referring
to the report of the Commission in the case of «Thayerer vs. The United
Kingdom» of 14.12.1976 [19], that further consideration of the case is necessary
if it concerns general issues affecting the observance of the Convention.

The analysis of these decisions as well as the judgments of the
European Court of Human Rights in the case of «Finger vs. Bulgaria» of
10.05.2011 [20], suggests that such a circumstance as respect for human rights
provided for in the Convention for the Protection of Human Rights and
Fundamental Freedoms and thereto protocols, even if there is an assumption
that the applicant did not suffer material damage, requires the admissibility of
such an individual statement by the Court since it raised issues on general
character with regard to the observance of the rules of the Convention: 1) the
need to clarify the obligations of States in accordance with the Convention; 2)
to force the respondent State to resolve a structural problem affecting the
interests of other persons in the same position as the applicant.

In the «hivix vs. Serbia» judgment decision of 13.09.2011 [21] the
Court noted that even assuming that the applicant had not suffered material
damage, the matter concerns issues of public interest and needs to be
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considered due to inconsistencies in the judicial practice of the regional
Belgrade Court regarding the right to fair wages and equal pay for equal
work, that is the right to increase equal payments for all police officers
belonging to the same category (§ 36-42) [22].

Consequently, even assuming that the applicant did not suffer material
damage, the European Court of Human Rights declares a suitable individual
application because in the case: 1) issues on the public interest are raised;
2) issues on the non-conformity of national court practice with the requirements
of the Convention are raised; 3) the question raised as to the existence of
a structural problem affecting the interests of other persons in the same
position as the applicant and which State respondent would have to solve.

This is in fact, attention is drawn not so much to the subject of
violation (pecuniary damage), but to its general object (violation of law,
encroachment on social relations) [23; 24].

Thus, the European Court of Human Rights, even assuming that the
applicant did not suffer material injury, cannot declare inadmissible any of
individual claims that raise the question of the application of the Law, the
interpretation of the provisions of the Convention for the Protection of
Human Rights and Fundamental Freedoms and National Law. In this regard
that concerns the issue of the interpretation of domestic law; the role of the
European Court of Human Rights is to ensure effects of such an interpretation
compatible with the Convention. The problem of interpretation of domestic
legislation should be decided by the national authorities [25].

The analysis of practice of the European Court of Human Rights
regarding the application of paragraph «b» clause 3 of Art. 35 suggests that
respect for human rights does not require the Court to consider the
application if: 1) the relevant national legislation and practice has been
changed, and similar issues have already been resolved in other cases which
the Court has considered; 2) if the relevant law has abolished and the
complaint has only a historical character; 3) if the Court or the Council of
Ministers has already considered this issue as a complex problem [26].

The removal of the second «b» clause 3 of Art. 35 of the Convention
warning clause will not become a barrier to access to the Court, in accordance
with the Protocol Ne 15 to the Convention, which was opened for signature
on 24.06.2013. D. Gudyma states: «... it appears that in the light of its
(Court) reform, aimed at «unloading cases of «ballast» and also taking into
account the principles of subsidiarity and freedom of judgment, which will
be enshrined in the preamble to the Convention, procedural irregularities in
the consideration of cases before national courts may not be decisive for the
fact that in the event of the inevitability of the damage sustained to the
applicant, the latter’s application was dealt with in substance by the Court».
According to the scholar’s thought, some states (where Ukraine can be
included) in which the judicial system significantly impedes the violation of
procedural rules — especially when the courts are overly busy affairs — may
consider that according to the Protocol Ne 15 they receive a «carte blanche»
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for such violations in «non-essential» affairs [24]. However, as D. Gudyma
rightly emphasizes, it is unlikely to consider that it would be justified in
such cases, where there is no place for fair trial [27, p. 21].

Taking into account the foregoing, it seems appropriate to emphasize
that the proper administration of justice is a key principle of Article 6 of the
Convention [28]. The right to a fair trial, in particular, for the proper
administration of justice, extends onto all individuals (§ 53 of the judgment
decision of the European Court of Human Rights in «Ramanauskas vs.
Lithuania» dated 05.02.2008 [29]). Guaranteeing the right to a fair
administration of justice is one of the legal foundations of a democratic
society; ignoring this right cannot justify the pursued objective (§ 25 of the
judgment of the European Court of Human Rights in the case of «Delkur
vs. Belgium» of 17.01.1970). Inappropriate administration of justice is
a violation of clause 1 of Art. 6 of the Convention (judgment decision of the
European Court of Human Rights in «Van de Gourk vs. The Netherlands»
0f 19.04.1994, «Bendersky vs. Ukraine» dated 15.11.2007).

In addition, in its decisions the European Court of Human Rights has
repeatedly stated that according to the practice that reflects the principle of
the proper administration of justice; judicial decisions must adequately
cover the motives on which they are based [30]. The criteria for observing
the court's obligation to substantiate its decisions are: 1) the court accepted
the evidence of the party (parties) having the following features which are
specific, expedient, appropriate; in case of refusal of the court to accept the
evidence suggested by the party (parties) in the court decision detailed and
convincing reasons for such refusal are given; 2) the way in which the
evidence was accepted as fair; 3) the way in which the evidence was
evaluated as fair; 4) the consequences of the assessment of evidence and the
application of legal norms are made in accordance with international treaties;
5) the procedure for the adoption of procedural decision as fair [31].

The Convention does not guarantee the protection of theoretical and
illusory rights, but it guarantees the protection of the rights of specific and
effective ones (judgment decision of the European Court of Human Rights
in «Artico vs. Italy» dated 13.05.1980).

Thus, the principle of respect for human rights is the violation of the
principle of the proper administration of justice. The European Court of
Human Rights, even assuming that the applicant has not suffered material
injury, cannot declare inadmissible any of individual application filed under
Article 34 of the Convention if the respect for human rights guaranteed by
the Convention and the thereto protocols require consideration of the
application essence.

Conclusion. The conclusion given by the author in the article has
been substantiated «Application of legal entities to the European Court of
Human Rights: a significant disadvantage as the condition of admissibility»:
The court granted full effect to the new admissibility of cases in accordance
with the principle that the Court does not deal with trifles («de minimis non
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curat praetor»). Although «substantial harm» is a complex abstract concept,
the Court, however, has developed objective criteria for its application
through the gradual development of precedent practice.

The purpose of introducing a new eligibility criterion for individual
applications was solely to ensure the effectiveness of the conventional
mechanism in the short, medium and long term. At present day the Court’s
general approach to the understanding of material harm is based on the idea
that the violation of law regardless of the extent to which such a violation of
a legal position has materialized should reach the minimum degree of gravity
for consideration by the international court.

It has been established that the foregoing suggests that the introduction
of a condition for the admissibility of cases in accordance with the principle
that the Court does not deal with trifles (de minimis non curat praetor) does
not restrict applicants’ right of access to the European Court of Human
Rights, as well as it does not restrict the right to individual treatment. These
rights are the cornerstone of the convention system, although the convention
system has a subsidiary nature.

It has been established that the European Court of Human Rights,
even assuming that the applicant has not suffered material injury, cannot
declare inadmissible any of individual claim that raises the question: the
application of the Law, the interpretation of the provisions of the Convention
for the Protection of Human Rights and Fundamental Freedoms, National law.

It has been established that respect for human rights, even if there is
a presumption that the applicant did not suffer material damage, requires the
admissibility of such an individual statement by the Court, since it raised
issues of general character with respect to the observance of the Convention:
1) the need to clarify the obligations of States in accordance with The
Convention; 2) to force the respondent State to resolve a structural problem
affecting the interests of other persons in the same position as the applicant.

The following conditions have been identified in the presence of
which respect for human rights does not require consideration of the
application by the Court: 1) the relevant national law and the practice of its
application have been changed, and similar issues have already been solved
in other cases that were considered by the Court; 2) the relevant law was
abolished and the complaint had only a historical character; 3) The Court or
the Council of Ministers have already considered this issue as a complex issue.

It has been approved that withdrawal of the second warning clause
«b» 3 of Art. 35 of the Convention in accordance with the Protocol Ne 15 to
the Convention does not imply the violation of principles of fairness within
the consideration of the applicant’s case on the national level in the
circumstances, in which the damage sustained by the applicant is not material,
would not be covered by the principle of respect for human rights.

It has been substantiated that the principle of respect for human
rights covers the violation of the principle of the proper administration of
justice. The European Court of Human Rights, even assuming that the
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applicant has not suffered material injury, cannot declare inadmissible any
of individual application filed under the Article 34 of the Convention if the
respect for human rights guaranteed by the Convention and the thereto
protocols require consideration of the application essentially.
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Hewko JI. IlIpunyun «de minimis non curat praetory ¢ Mi)DCHapoOHOMY RpAgI.

Ilocmanoexka npoéonemu. /lo 1 uepsnsa 2010 poky nousmms «de minimisy
Gopmanvho 6YI0 8IOCYMHE 8 MEKCMAX MINCHAPOOHUX OOKYMEHMI8 3 npas Ao0uHU, Xoud
cucmemMamudHo 32a0y8anoch 8 ocobaueux dymxax unenie €gponeticokoi Komicii 3 npas
M0OUHU, cy00ie €8ponelicbko2o cydy 3 npas M0OUHU, 3aNepeyeHHsx, wo Oyiu Haoawui
Esponeticbromy cyoy 3 npas aroourU depaicasamu-eionogioavamu. Ilpakmuxa €sponeticokoeo
cyo0y 3 npag aoouru cgiouums, wo 3 1972 p. i cam Cy0 3a8yanbo8aHo 3acmocosysas npUHYun
«de minimis non curat praetory. [leoani Oinvuia 3a6anmadniceHicms MIidNCHAPOOHUX CYO08UX
ycmarnos, ocobaueo €poneticbkozo cyoy 3 npas aoounu ma Komimemy Minicmpie Paou
Esponu, nompeba 3abe3neuumu MiHCHAPOOHUM CYOAM MOACIUBICMb | 0aui sidiepasamu
CB0I0 NPOBIOHY PONb Y 3aXUCMI NPAG THOOUHU 3A20CMPULU NUMAHHS PO He0OXIOHICMb ma
00YINbHICMb 3MIHU MINCHAPOOHO-NPABOBO20 MEXAHIZMY OOCHYRY 00 CYOi8.

Ananiz ocmannix 0ocnioxcenv i nyonikauii. 3anposadxicenHs HOBOI yMOBU
nputinamuocmi 3aa6u 00 Cydy — «HASAGHICIb CYMMEBOT WKOOU, AKOI 3A3HAE 3ASGHUKY,
nO2IUOUNO Ccmapi OUCKYPCU HAYKOBYI8 — KOHCMUMYYIOHALICMIe ma iHOusioyanicmie —
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wooo npunyuny «de minimis non curat praetor», a maKoxiC CMai0 HOWMOBXOM O
akmugizayii OUCKyciil HAyKosyie w000 poi Yici HOB80I yYMOBU 68 MINCHAPOOHO-NPABOBOMY
mexanizmi docmyny 0o Cydy, a makodc 3azanvbHux Kpumepiie oyinxku (sumipy) ii na-
A6HOCMI YU BIOCYMHOCHIL.

Mema cmammi — gusHauumu ponsb ma micye npunyuny «de minimis non curat
praetory y MidCHApOOHOM) NPAGI.

Mamepianu ma memoou. Hopmamuerny 6a3y 00CnioNHCeHHs: CIMAHOBAMb MINCHA-
POOHI 002060pU, nNpasomeopui piuterHss €8ponelicbkozo cyody 3 npas aounU. EMnipuutoro
6azoi0 docniodcenns € mamepianu cyo0080i NPAKMUKU, OQIYitini cmamucmuyHni Oawi 3
odocrioxcysarnoi npobremamury. Memooono2iunow 0CHOB0I0 NPOBEOEeH020 00CIONCEHHS
CMANU 3a2a1bHOHAYKOGI MA CReYIAbHO IOPUOUYHT MemOOU Ni3HAHHAL.

Pesynomamu oocniodcenv. Kpumepiii «cymmeea wkooay 3acHO8anuii Ha ioei,
WO NOPYUIeHHsl NPABA, HE3ANENHCHO i) MO20, HACKITLKU ICMOMHUM OYI0 MAaKe NOPYUIeHHs.
3 NPagogoi no3uyii, Mac docaeMu MIHIMATLHO20 CTMYNEHs MANCKOCMI, Wob Oymu po3ensi-
HYMUM MIHCHAPOOHUM cyOom. [00amKogo apeymenmosano, wo npaso Ha iHOUusioyaivbHe
38epHenHs 0o €8ponelicbko2o cy0y 3 npas MOOUHU € HAPIHCHUM KAMeHeM KOHBEHUIUHOI
cucmemu. 3’sicoearno, wo €eponeticokuii cyo 3 npas n0OUHU, HABIMb NPUNYCKAIOYU, U0
3AA6HUK He 3A3HA8 CYMMEBOI WKOOU, He MOJICe 02010CUMU HEeNPUUHAMHOW 0OYOb-iKy
iHOUBIOyanbHy 3as8y, AKA NOPYULYE NUMAHHA. 3ACMOCYBAHHA NPABA, MIYMAYEHH HOPM
Konesenyii npo saxucm npag n100unu i 0CHOBONONONCHUX C80000, HAYIOHATLHO20 NPABA.

Bucnoeku. Cyoom Hadano nosHy 0ii0 HOGIll YMOSI NPULIHAMHOCMI CNPas 8i0No-
8i0HO 00 npunyuny, 32i0Ho 3 akum Cyo0 He 3aiumaecmvcs Opionuysimu (de minimis non
curat praetor). Bona ne obmescye npaso 3asa8nuxie Ha oocmyn 0o €eponeiicbkozo cyoy
3 npag MOOUHU, He 0OMeNCYE Npaso Ha HOUBIOyaibHe 36epHeHHsi 00 Hboeo. Lli npasa
€ OCHOB0I0 KOHBEHYIUHOI CUCTeMU, X04a KOHBEHYIUHUL MexaHizm i mae cyocudiapuuti
xapaxkmep. Mema 3anpo8addicentsi HOB020 KpUmepito NPUUHAIMHOCI iHOUBIOYaIbHUX 34568
NOJIARAE GUKTIOYHO 8 3aDe3neueHHi eqheKmueHOCmi KOHBEHYIIHO20 MEeXAHI3MY Y KOPOMKO-,
cepeonbo- i 00820CMPOKOGIll nepcnekmusax. Xoua «Cymmeea wKooa» € CKIAOHUM
abcmpaxmuum nousmmsam, mum ne menut Cyo eupobue 06 ’ekmushi kpumepii 0isl 11020
3acmocy8aHHs 34 00NOMO20I0 HOCHYHO8020 PO3BUMKY npeyedenmHnoi npaxkmuku. Ilepenix
i 3mMicmosHe HANOBHeHHs Kpumepiie OyiHKU HaseHocmi abo eidcymuocmi cymmeeoi
WKOOU, AKOI 3a3HA8 3asA6HUK 00 €8ponelicbko2o cydy 3 Npaé AOOUHU, € PISHUM O
Gizuunux i opuouunux ocio — cyd ekmie nionpuemuuymea. Ockinoku Koneenyis — ocusuii
iHCmpymMenm, AKUll NOGUHEH TIYMAYUMUC 3 02180y Ha YMOo8U cbocooenus. Ilepenix
Kpumepiig oyinku (6umipy) Hasaenocmi abo 8i0cymuocmi cymmeeoi wkoou ma ix 3micm
He MOJCymb Oymu pa3 i HA3aexcOU 6CMAHOBLEHUMU. Bonu 3mino0OmbCsa 3anexcHo 6i0
peaniv Hcummsl.

Kniouoesi crnosea: mpapa moauHu, €BponelcbKui cy 3 MpaB JIOJUHU, €BpO-
neiicbka Komicis 3 ipaB noaunu, de minimis, de minimis non curat praetor.
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YAK 342.95:351.863

TI'YPXKIM Tapac,

1. 10. H., Tpodecop, 3aBiayBad KadeIpu aIMiHICTPaTUBHOTO,
(hirarcoBoro Ta iHhopMaIiitHoro MpaBa KuiBCHKOTO HaIliOHAITBHOTO
TOPTOBEIBLHO-€KOHOMIYHOTO YHIBEPCUTETY

IH®OPMAIIINHE IIPABO:
BUKAUKU I'IBPUAHOI BITHU

Ilpoananizoeano cyuacuuii cman ma NepcneKmusu pPO3GUMKY HAYIOHATbHO20
ingopmayiiinozo npasa. Ha npuxnadi cywacnoi Yxkpainu eusnauero Koo ingopmayiiinux
3a2po3 2iOpudHOl GiliHU, NPOAHANIZ08AHO IX 6NAUS HA cpepy HayioHATbHOL be3neKu, OK-
PpecieHo Hanpamu Heumparizayii, 30kpema — 3acooamu inghopmayiunozo npaea. Buchysano,
Wo KOHYenyis po3sumiy HAYIOHANbHO2O IHPOpMAYilinoc0 npasa 6 ymosax 2iopudnoi
BIlIHU MAE TPYHMYBAMUCS HA i0esX OANanCy Midc iHmepecamu HayioHanvbHoi be3neku ma
idesamu 6epxoeeHcmea npasa.

Knwuosi crosa: ridpumHa BiliHa, HalliOHAIEHA Oe3neka, iHopmariiiHa Oesreka,
indopmMmariiiHa BiliHa, kibepOe3neka, iHpopmariiiHe mpaBo, CB000Ia TyMKH, PaBO HA iH-
(dhopmMartiro.

Typorcunt T. Hnghopmayuonnoe npago: 6v1308v1 2udpuonou 6oiinsl. 1lpoananusu-
POBAHbI COBPEMEHHOE COCMOSHUE U NEPCHEKMUBDL PA3GUMUA HAYUOHATILHO20 UHPOPMAYUOH-
Ho2o npasa. Ha npumepe coeépemennoii Ykpaunvl onpedenen Kpye UH@BOPMAYUOHHBIX
Yepo3 eubpuoHoll GOLHbL, NPOAHANUIUPOBAHO UX 6GAUAHUE HA chepy HAYUOHATLHOU
bezonacnocmu, onpeoenieHbl HanpaeieHus HeUmpanu3ayuy, 6 Mmom 4ucie — cpeocmeamu
ungopmayuonnozo npasa. Coenan 8bl600 0 MOM, YMO KOHYENYus pa3eumus HayuoHalb-
HO20 UHPOPMAYUOHHO20 NPABA 8 YCA0BUAX 2UOPUOHOLL BOUHBL OONIICHA OCHOBLIGAMbCS HA
udesax bananca medxncoy uHmepecamu HAYUOHANLHOU 0Oe30NnacHOCmU U UOeAMU BepXo-
6eHCMEA Npasa.

Knwuesvie croea: rubpuiHas BOWHA, HAMOHAJBHAS OE30MAaCHOCTh, WH(POPMA-
IMMOHHAs 0e30MacHOCTh, MH(MOPMAIIMOHHAS BOWHA, KHOEpOe30MmacHOCTh, HH(OPMAITHOH-
HOE TpaBo, cB000/1a MBICIH, IPaBO HA HH(POPMALIHUIO.

IlocTanoBka npo6Jjemu. CydacHa mapagurma MibKIEp>KaBHUX CTO-
CYHKIB I'PYHTY€TbCA Ha O€3yMOBHIM IMOBa3l JAEPKABHOTO CYBEPEHITETY Ta
HETEePIUMOCTI JI0 BHUIAJKIB 30pOMHOTO THCKY Ha WIEHIB CBITOBOI CITLIHHOTH.
Bynp-saxi aktu 30poiiHOi arpecii miasIraoTh 3aralbHOMY OCYyly Ta TSATHYTb
3a CO0O0 3aCTOCYBaHHS MUPOKOTO KOMIUICKCY TMOJITUYHUX 1 EKOHOMIYHHIX
CaHKIi}, MOKJIMKAHUX CTaTH HEMIJHOMHUM TsrapeMm Ulsl KpaiHu-arpecopa.
3a TakuX yMOB, KOJH BIAKpUTE 30pOifHE BTOPTHEHHS 3arpOoKye€ HaraaHUKY
MDKHAPOIHOIO 130JIS111€10, BTPATOIO PHHKIB 1 )KUTTEBO BAXKIMBUX PECYPCIB,
«rpyba Ta mpsAMOINiHIMHA cuia 30poi» Aenali YacTille MOCTYMAEThCs Mic-
[IEM 3aByaJbOBaHUM METOJIaM 30BHIIIHBO-TIOJITUYHOTO BTPYUYaHHS (SK-TO

© I'ypxiit T., 2018
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oprasizailisi TMBEpCii, MPOBEACHHS KiOepaTak, MATPUMKA CEMapaTUCTCHKUX
PYXiB, IOITUPEHHS aHTUICPKABHUX HACTPOIB, BTPYYaHHsS y BHOOPH TOIIIO).
KomrekcHe Ta KOOpJHOBaHE BUKOPUCTAHHS IMX METOJIB 3aBEACHO IMEHY-
BaTU «riOpuaHOIO BiitHOIO» (hybrid warfare), OCKIbKH, Ha BIIMIHY Bil BiifHU
B KJIACHYHOMY PO3yMiHHI, BOHHU Mepe0adaroTh He 0e3rmocepeHio 30poitHy
00poTr0y, a 6araToacneKkTHy MiAPUBHY JiSUTbHICTD, CIIPIMOBAHY MPOTH KIIFO-
YOBUX c(ep KUTTENITBHOCTI IIIbOBOI (fargeted) nepx asu.

MacmtabHe po3ropTaHHs Takoi MISUTBHOCTI YMHUTH TIOTYXKHHIA BILIVB
Ha BCl aCMEKTU CYCHUIBHOTO XHUTTA. BOHO 00yMOBIIOE CTPIMKY MOSIBY Ta
3MiHY IUIMX TUIACTIB CYCHUIBHUX BIIHOCHH, MOB’S3aHHUX 3 Y4acTIO KpaiHu
B MOJIITHYHOMY, €KOHOMIYHOMY Ta iHQOpMAIiHHOMY MPOTUCTOSIHHI, MOO1ITI3a-
Ii€}0 HACEJICHHS, TPOBEICHHAM aHTHUTEPOPUCTUYHUX 1 BIHCHKOBUX ONeEparlii,
OpraHi3ali€ro 3axo/iB 0e3MeKu, 3MIHOIO CTaTyCy OKpPEMHUX TEPHUTOPIi, Bif-
CYTHICTIO KOHTPOJIIO 3a JIUISTHKAMH JI€P>KaBHOTO KOPJOHY, 3alpOBaKCH-
HSIM CaHKIIM, CTUXIMHUMH COIIaIbHUMU TIpoliecaMu. BropsiKyBaHHS 1IUX
BITHOCH — IMIEPIIOYEPrOBE 3aBJaHHS HAIIOHAJTHHOI CHUCTEMHU TIpaBa Ta
OUTBIIOCTI 11 OKpeMux ramy3ed. Bennkoro Miporo came Bij OnepaTUBHOCTI
Ta SIKOCTI MPABOBOTO PEaryBaHHS 3aJICKUTh CTPATETIYHUM YCIHiX MPOTHIIi
BUKJIMKAM T10pUIHOI BIHHU.

BaxnBa posis y 11bOMy Mporieci BiIBOAUTHCS 1H(OpMaLiiHOMY TpaBy,
SKe TMOKJIMKAHE TapaHTyBaTH CBOOOMY OYMKH Ta 3a0€3MeUYUTH HaIiHHHMA
3aXHCT CyCIJIbCTBA 1 JA€pPrKaBU BiJl 6araroacnekTHUX iH(OpMAIHUX 3arpos.
VY cyuyacHHMX yMOBax, KOJIM OCHOBHUN BEKTOP 30BHIIIHBO-TIOJITUYHOI OOPOTh-
Ou octaToyHO 3MiCTHBCS 110 cepu iHDopMmartii, iHdopMmaIliitHe paBo CTaIo
HEOOX1THUM IHCTPYMEHTOM 3a0e311eYeHHs HAIllOHAJIbHOI O€3MeKH, 30KpemMa —
[IUIIXOM BCTAHOBJICHHS 1H(OpMaIiiHuX oOMexeHb. OTHOYaCHO BOHO JIMIIIA-
€ThCSl 0a30BUM 1HAMKATOPOM PIBHS JEMOKpATIi, 10 3MYIIY€E PO3IIISIaTh
HOro pO3BUTOK KpPi3b MPU3MY Y3TOJKEHHS HalllOHAIBHUX IHTEPECIB 1 IPO-
MaJISTHCBKUX CBOOOI.

AHaNi3 OoCTaHHIX HOCJHiIKeHb I myOaikamii. Yepe3 cBow Haj-
3BUYAliHy aKTyaJbHICTh MpoliemaThKa iHGOpPMAIIHHOTO IMpaBa 3HaMILIa
BUCBITJICHHSI B HAYKOBHX Tpalsgx 0araThb0X Cy4yaCHUX MPaBHUKIB, 30KpeMa,
P. A. Kamoxxnuii, O. B. Konan ta O. I'. MapiieHoK TOCTIKYIOTh MTUTaHHS
1HGOpPMAIIITHO-TIPABOBOTO PETYIIOBAHHS CYCHUIBHUX BIIHOCHH Ta MEXaHI3M
peamizamii mpaBa Ha iH(opmMariro [1]. B HaykoBux mpamsax A. B. I'ypxii
PO3KPUBAIOTHCSI OpraHi3alliiHO-PABOBI ACIEKTH 3aXUCTy MEPCOHAIbHHUX
nanux [2—4]. A. 1O. Hammnenps-HaymoBa akiieHTye yBary Ha OCOOJIMBOCTSIX
GyHKITIOHYBaHHS cHCTeMH 1HGOpPMAIHHOT OE3MEeKH Ta MUTAHHAX 3aXUCTY
iHCainepcrkoi iH(opmarlii cy0’ekTiB rocogaproBanHs [5]. 31 cBoro Ooky,
I. M. Coninko anHamizye mpotiecu (GopMyBaHHS Ta peajizallii iHpopmaiiiHoi
MOJITUKKA B YMOBax I100aabHOI iH(GOpMaTH3aIlii Ta pO3BUTKY 1H(GOpMAIliii-
HOTO CYCIIJIbCTBA [6].

JI0BOIUTBCSI KOHCTATYBAaTH, 10 MEpeBa)kHa OUIBIIICTh Cy4acHUX JOC-
JDKEHBb 3 1HQOPMAIITHOTO TIpaBa 3IMCHIOETHCS B KOHTEKCTI CTaOUIBHOI
(MHpHOT) 30BHINTHBONIOIITUYHOI CUTYaIll1, IKa HE € BIIACTUBOIO JIJISl Cy4acHO1
Yxkpainu.
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MeTta cTaTTi — OKpEeCICHHS BUXITHUX 3acajl 1 MEPCIEKTUB PO3BUTKY
HAI[IOHAJILHOTO 1H(OpPMAIIIITHOTO ITpaBa B yMOBaxX TiOpUAHOI BIHHH.

Martepiaiau Ta meroau. [loctaBnena mera 00yMOBUIa KOMIUIEKCHE
BHUKOPUCTaHHS 3arajbHO-HAYKOBHX 1 CIICIIATHO-IOPUINYHUX METOIIB TTi3HAH-
HS, 110 YMOXKJIMBUJIO OXOTHUTH KIIFOYOB1 acleKTH 1H(popMaliitHoro mpasa siK
CKJIZIOBOI cHUCTEMHU 1H(pOpMaIIHHOT Oe3IeKH Ta IHCTpyMEHTa 3a0e3MeueHHs
iHpopMaliiHuX npas i cBoOo. [HopMmariiiHOO 633010 TOCTIHKEHHS CTaIH
3aKoHU YKpainu, ykasu [Ipesuaenta Ykpainu, mparii BITUU3HSHUX 1 3apy-
O1KHMX HaYKOBIIIB.

Pesyabratin pociimkenHs. OIHUM 3 KIIOYOBUX KOMIIOHEHTIB
riOpuHOI BIHU € BTOPTHEHHS B 1H(OpMAIITHO-KOMYHIKALIIMHUI TpoCTip
MEBHOT KpaiHM 3 METOI MPHUIYIICHHS Omopy Ta (OpMyBaHHS CBITOBOTO
MOJIITUYHOTO HOPMATHUBY, Y3rOJKEHOTO 3 1HTepecamMu arpecopa. s nuporo
BUKOPHCTOBYIOTHCSI HaWPi3HOMAHITHIII 1HCTPYMEHTH MAaHIITyJIOBaHHS TPO-
MaJIChKOIO AYMKOIO: BIPOBAJKEHHSI TEHJICHIIMNHUX MeJia-MPOEKTiB, CTBO-
peHHs1, Tak Ou MOBUTH, (aOpHUK TPOJiB, OOTIB, MOMHMPEHHS (HEHKOBUX HOBUH
Ta 0araTo IHIIMX MPHUHOMIB, SIKI HE MAOTh HIYOTO CHUIBHOTO 3 YECHOIO
KYPHAITICTCHKOIO MPAKTUKOIO, 3aCHOBaHOO Ha (hakTax 1 mpasni. L1 3aco0u
nepeadavaroTh TaKe cCaMoO MacIITaOHe, K 1 [IMHIYHE CIIOTBOPEHHSI PEATbHOCTI,
TOMY 0COONMBO HEOE3MEYH1 JAJI CUCTeMH, 110 0a3y€eThCs Ha 1/1edX CIpaBe/-
JIUBOTO 1H(HOPMYBaHHS CyCHIbCTBA.

He menm roctpo B ymMoBax riOpuaHO1 BIfHU MOCTAa€ MUTAaHHS Kibep-
oe3neku. B cyuacHoMy cBITI KiO€pHETHUHUN MPOCTIP BCE YACTIIIE CIIYyTYeE
JUIS TIPOBENIEHHS IIMPOKOTO CIIEKTpa MiAPWBHUX OINEpaliid: BiJ BUKPAJICH-
Hs iHHOT 1HopMali 10 akTiB kKibeprepopusmy. Bapro 3a3HauuTH, 1110
CTpIMKE PO3IIUPEHHS THCTPYMEHTApito 1 MacmTabiB KiIOEpHETUYHOT BIMHU
BiJIOYJIOCS caMe€ 3a OCTaHHE JECATUIITTS, YIPOJOBXK SKOro Oararbma Kpai-
HaMH CBITY CTBOPEHO CIIEI[iayli30BaHl MiIPO3JILIH 3 ILEHTPai30BaHOTO
npoBeAcHHs KibepHeTnuuHux onepaitiid. Tineku B Pocii g0 ckmamy Bilicbk
iH(hopMaIiitHUX omepailiii BXOASITh MpUOIN3HO 1 THC. BUCOKOKBaTi(hiKOBa-
HUX CIIELIa]ICTIB: MAaTEMATHKIB, MIPOrPaMICTiB, 1HXKEHEPiB, KpunTorpadis,
3B’SI3KIBINIB, (DaxiBI[iB 3 PaalOeIEeKTPOHHOI OOpOTHOM Ta 1HIIUX. PiuHuit
obcsr ix ¢inancyBanus carae 300 mun mon. CIIA [7]. TIpo Te, HACKUIbKH
HIKIJUIMBUM Ta PYWHIBHUM MOXK€ OyTH CHpPsIMyBaHHS TaKOTO IMOTY>KHOTO
MOTEHINATy B TIOpUIHY BiliHY, SICKPABO CBIYATh MO, SIKI MaJId MICIIE ITi]T
yac mpesunentchkoi kammanii B CIIIA 2016 p. («Hillary Clinton email
controversy»), araka Ha KOMIT I0TepH1 cuctemu Opranizariii 3 6e3neku Ta
cniBpobiTHuTBa B €Bponi (OBCE) B 2016/2017 pp., cepis xakepCcbKHX
aTak B YKpaiHl, sIka CIOpPUYMHWJIA TPUBAJIUN po3iaa y pobOoTi OaraThox
OpraHiB BJIaJId, JEP)KaBHUX IIANPUEMCTB, yCTaHOB, OaHkiB, 3MI Tomio
(xBiTeHb—uepBeHB 2017 p.) [8—10].

[Ipotuaist Takomy OararoacrneKTHOMY iH(OpMaliiHOMY BTPYYaHHIO
BUMArae MMpoKOro KOMIUIEKCY MOMITUYHUX, TEXHIYHUX, EKOHOMIYHHUX 1 IIPaBO-
BUX 3aXO0/1IB, MOKJIMKAHUX 3a0€3MEUUTH «IUCTOTY» 1HPOPMAIIIHOTO IPOCTOPY,
CTIHKICTh 1H(OPMAIIITHO-KOMYHIKAIIHHUX MEPEK, KOH(PIISHIIIMHICTh 3aKPUTO]
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1H(opMallii, 3aXUIIEeHICTh eEKTPOHHUX PeCcypciB 1 0e3MeKy MporpamMHOro
3a0e3MeueHHs B AepKaBHOMY il TPUBATHOMY CeKTOpi. MakcuManbHO edek-
TUBHA MIATOTOBKA Ta peali3allis TaKuX 3aXOJliB MOXKJIMBA JIMIIE Y MEXax
JIep’KaBHOI CTpaterii, gka 0 4iTKO BU3HAYMJIA MPIOPUTETH JEPKABHOI MOJTI-
TUKU KiOepOe3MeKH, OKpecimia Kojio i Cy0’€KTiB, y3rojuia AisUTbHICTh
11010 ii 3a0e3neUeHHs Ha BC1X OpraHi3alliiHUX 1 TEpUTOpIaTbHUX PIBHAX.

Jlnis cydacHOi YKpaiHu BaKIMBHM KPOKOM Y I[bOMY HAampsiMi CTajio
3aTBepkeHHss Ctparerii kibepoesneku Bim 15 6epesns 2016 p. Iopsg i3
BU3HAUCHHSAM KJIIOYOBHUX 3arpo3 y KiOepHeTuuHiil cdepi 1ell HOKyMeHT
3aKJIaB MmiBadMHM (yHKIIOHYBaHHA HarmioHanbHO1 cucteMu Kibepoes3mnexw,
IHCTUTYLIIHY OCHOBY $IKOi CTaHOBJATH MiHICTEpPCTBO 000pOHM YKpaiHu,
HepxaBHa city»0a cremiaibHOro 3B’ 3Ky Ta 3aXUcTy iHbopmarllli Ykpainu,
Cnyx0a 6e3nexu Ykpainu, HamionanpHa nomimist Ykpainu, Harionansuuii
OaHk YKpaiHH, a TaKO>X PO3BiIyBaslbHI opranu. BiamoBigHo 1o mpodimaio
CBO€1 NISUTBHOCTI KOXKEH CYO’€KT Ili€l CHCTEMH HaAUICHHHM crienu(iyHuM
KOJIOM 3aBJ/IaHb 1 MMOBHOBA)KEHbB, MiIMOPSIKOBAHUX 3arajbHUM CTPATETI4YHUM
UISIM, B SIKUX TIPOTOJIONIYIOTHCSA: 3aXUCT XKUTTEBO BAXKIMBUX IHTEPECIB
JIOJUHU 1 TPOMaJsIHUHA, CYCIUIBCTBA Ta JAEp:KaBU B KiOeprpocTopi; 3a-
Oe3rneueHHs e(heKTUBHOI OOPOTHOM 3 Kibep3arpo3aMu BOEHHOTO XapakTepy,
KiOepIIMUTyHCTBOM, KIOEpTepOpU3MOM 1 KiOEep3TOUMHHICTIO; 3a0e3MeueHHs
KiOep3axucTy Jep)KaBHUX €NEKTPOHHUX 1H(OOPMALIHHUX pecypciB, KPUTUIHOT
1H(opmMmariitHoi iHGpacTpykTypu Toro [11].

VYixe mepini poku peanizanii Ctpaterii 3aCBIIYMIN MOMITHUI MPOTpec
y PO3BHTKY OpraHi3alliifHOro Ta MpaBOBOro 3abe3rnedeHHs KibepOe3neku.
[Tpotsirom 2017 p. B mexkax CtpaTerii 3A1IICHEHO HU3KY Ba)KIMBHUX 3aXOJIB,
CIIPSIMOBAaHMX Ha 1HTErpailiro iH(OpMaIliiHO-TeIEKOMYHIKAI[IHHUX CUCTEM
OpraHiB Jep>kaBHOI BIIaJM, CTBOPEHHS 3aXHUIIEHUX JaTa-IeHTpiB y cdepi
nyOIiYHOrO aJAMIHICTPYBAaHHS Ta MPOBIAHHUX TaIy3SX €KOHOMIKH, MOHITO-
PUHTY TEPOPUCTUYHHUX 3arpo3 Ha 00’€KTaX KPUTUYHOI 1HOPACTPYKTYpH,
HAJIaro/KEHHS JIEP>KaBHO-IIPUBATHOI B3aeMo/Ili y cdepi KibepOe3neku, po3-
pOOKy CTaHAAPTHOTO MPOTOKOJIY Al mij dac kibepaTak, iMILIEMEHTAIIO
MDKHApOJHUX CTaHAapTiB y cdepi iHPopmaliifHOi Oe3meku Ta Kibep-
3aXMCTy, YTBOPEHHS IIEHTPY pearyBaHHs Ha IHIMACHTH KiOepOe3neku
B 0aHKIBCHKIN CUCTEMI Ta IUIATIKHOMY TIPOCTOPI.

Ha 111 mo3uTuBHUX 3pyIIeHb AeAaii YiTKilIe OKpechuiacs mpoliema
BIJICYTHOCTI €JIMHOTO 3aKOHOJIABUOTO aKTy 3 MUTaHb KibepOesmeku. Jlo
ChOTO/IHI B YKpaiHi MpaBOBE PEryIIOBaHHS BiJIMOBIIHOI chepu CyCHIIbHUX
BiTHOCHH 3JIMCHIOETHCSI TITBKM HA IJI3aKOHHOMY piBHi. 3a BiJICYyTHOCTI
0a3MCHOT0 3aKOHY, 1110 3aKjajae MiABATMHU JeP>KaBHOI MOJITUKH B Kibep-
MIPOCTOPI, MiJI3aKOHHE PETyJIFOBaHHS B 11iii cdepl 0 TEBHOI MIpH XapaKTepr3y-
€ThCsl GparMEeHTApHICTIO Ta HEIOCTATHROKO Y3roKeHicTio. KoHlenTyaibHo
HEBM3HAUYEHHMU JIAIIAIOThCA (popMu 1 MeToam 3abe3mnedeHHs KibepOesneku,
mpaBa Ta 000B’A3KH YIIOBHOBOKCHHX Cy0O’ €KTIB JEp:KaBHOT BIaJH, MEXI iX
BIJIMIOBIIAJIBHOCTI, MEXaHI3MH KOOPWHAIIIi, a TAKO)K 0araTo IHIINX acCIeKTiB
dbopMyBaHHA Ta peamizalii Jep)KaBHOI TOJITUKHA KiOepOesmeku. Maiixke
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B 3apOJIKOBOMY CTaHi nepedyBae creliaabHui MoHATIHHUN anapat. [lomnpu
IIMPOKE BUKOPUCTAHHS TAaKWX TEPMIiHIB, SIK «KiOepOe3mnekay, «kibep3arposay,
«kibepaTakay, «KiOep3axucT», «KIOEp3JIOUHH», «KIOepTEepOpHU3M» TOIIO,
YKpalHChKE 3aKOHOJJABCTBO HE JIa€ iX YITKOIO TIIyMayeHHS.

[{iTKkOM OYEBHUIHUM € T€, 110 OJHUM 13 BOXKIIMBUX HAMPSMIB PO3BUTKY
1H(popMaliitHOro 3aKOHOJAaBCTBA B YMOBAax TiOpUAHOI BiMfHM i 00yMOB-
JIEHUX HEI Kibep3arpo3 0OOB’SI3KOBO Ma€ CTaTU HEBIAKIAIHE MPUHHSATTS
CHEIiaTbHOTO 3aKOHY, SIKMii OM BU3HAYMB (pyHIAMEHTaJIbHI 3acanu KidOep-
Oe3neku Ta cHopMyBaB HaJiliHE MIATPYHTS JIS PABOTBOPUOI MisNIBHOCTI
B 111 cdepi.

AHamnizylouu TEHACHI] PO3BUTKY HALIOHAJIBHOTO 1H(OpMaLIHHOTO
npaBa B YMOBAax riOpHUIHOT BiifHM, HEMOKJIMBO OO01MTH yBarorw mnpoodiemy
peryJItOBaHHA AISUTBHOCTI 1H(POPMAIIMHUX pecypciB, HAICKHHUX 0 Mefia-
POCTOPY KpaiHU-NPOTHUBHUKA.

Ak yxe 3a3Havanocs, 3aco0u MacoBoi iH(opMmalii Ta coIiaabHi
Mepexi € 4Yd He Hal(eKTUBHIIIOW 30pO€r0, sTka BUKOPUCTOBYETHCS B CY-
yacHUX riopuaHux BiHax [12, c. 69]. [lounHaroun 3 mepmux iHTEPHET-
BiiH (moxii B KocoBo 1999 p., «Jlpyra JliBanceka BiitHa» 2007 p.,
«Apabcrka BecHay 2010 p.) Ta 3akiHUYIOYM OCTAHHIMU TOMISIMH B YKpaiHi
ta Cupii, coliajibHi Meaia BUKOPUCTOBYIOThCS NJis (hOpMyBaHHs TpoMaj-
ChbKOI JyMKH, MOOUTI3allli TPUXUIBHUKIB, KOOpJAUHAII] BINCHKOBOT isib-
HOCTI Ta 30upaHHs NoTpiOoHOI iHdopmarii [13-14].

daxiBIli BUIUSIOTH MIOHANMEHIIIE ITICTh CIIOCO0IB BUKOPUCTAHHS Mac-
Mefia ans 1iie riopuaHoil BiHU: 30ip PO3BiAYBAJIBHUX JAHHUX, JTUCKpE-
JUTAallisl, TICUXOJOTIYHUN BIUIMB, KiOeporeparllii, 1HpOpMaIliiHui 3aXUCT,
yIpaBJIiHHA Ta KOHTpoJib [15]. ¥V cBoeMy moe€nHaHHI Il CIOCOOM YHHSATH
BCEOXOIUTIOIOYMH THUCK Ha CYCNUIBCTBO Ta MIAPUBAIOTH 0OOPOHO3/IaTHICTh
KpaiHu. 3a BiJICYyTHOCTI JII€BOI MPOTH/IIT MIAPUBHA IISUTbHICTh «HEAPYKHIX)»
MeJiia MOKe MaTH BOICTHHY KaTacTpodivHi HACIIIKH, TOMY ICHY€ 00’ €KTHBHA
norpebda B 3aCTOCYBaHHI IIOJAO HUX PI3SHOMAHITHHX, 30KpeMa IPaBOBHX
00MeXeHb, CIPSIMOBAHUX HA MIHIMI3AIIIIO iX JECTPYKTUBHOTO BILIUBY.

Opnak y wiei npobaemu € i iHmMM Oik. SIK mokasye icTopis yKpaiHo-
POCIICHKOTO MIPOTUCTOSIHHS, HE BCl iH(OPMAIIiiiHI pecypcH, 3apeecTpoBaHi Ha
TEPUTOPIi KpaiHU-arpecopa, BUKOPUCTOBYIOTHCS SIK IHCTPYMEHT T10pUAHOI
BiiiHu. [leBHa iX "acTuHa (3a3Buuaii, e 3MI, mo nepedyBarOTh B OMO3UIIIT
10 oQilifHOTO KypCy BIaau) OPIEHTYEThCS Ha 3aXiJHI CTaHIApTH poOOTH
Mac-MeJlia, CIOBIAYIOUM MPUHIMMNKN 00’ €KTUBHOCTI, HEYNEPEIKEHOCTI Ta
PO30pOCTi B CBOiN poOoTi. BoHM — equamii «iHpOpMAIiitHII CTPYMOUYOKY,
KU TpOoOMBA€THCS KPi3b HAamapyBaHHS OQIIIIHOT MpomaraHay Ta MoJae
HACEJICHHIO KpaiHU-arpecopa HeCroTBopeHy iHdopMalliro Ipo Mmoiii, moB’s-
3aH1 3 mepedirom riopuaHOI BiifHH, a TAKOXK MPO iX OIIHKY 3 OOKY CBITOBOI
rpoMaachkocTl. OOMEKEHHS IISIbHOCTI TaKMX PECYpCiB HE TIIBKH IOJi-
TUYHO HEAOUUIbHE, a ¥ IOPUANYHO HEOOIPYHTOBAHE SK TaKe, IO MOPYIIYE
cB0O0OOTy CI0Ba Ta MpaBo Ha iH(opMaIlito.
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3Bakaroud Ha Iie, JeprKaBHA TMOJITHKA B Tamy3i 1HQoOpMaIiitHOTO
MpaBa Ma€ OPIEHTYBATHCS HE Ha 3arajibHe OOMEXEHHs AiSUIBHOCTI 1H(OopMa-
HIHUX pecypciB KpaiHU-TIPOTUBHUKA, @ HA BUOIPKOBE 3aCTOCYBAHHS 0OMEKEHb
1070 KOHKPETHUX Mac-Meia, SKi 3apeKOMEHIyBali ce0e HEIPYKHIMH,
3aaHTQKOBAHMMHU Ta MaHIMyJATUBHUMHU. Takui MiAXiJ BUMarae MakCH-
MaJIbHO1 ITPaBOBOI BU3HAYEHOCTI 0OMEXXYBAIBHUX KPUTEPIiB, OCKIIIBKH 32 iX
BIJICYTHOCTI ICHY€ PHU3MK MOTPAIUIIHHA MiJ 3a00pOHY HE3aaHra)KOBaHMX
1 IOJIITUYHO HEUTpANThbHUX Mac-Mefia (HampuKiIaa, y pa3i HemuIeCrpsiMo-
BAHOTO MOIIMPEHHS HEJOCTOBIPHOI iH(popMaii). BogHouac, 1u1st 3ropTanss
TISIIBHOCTI TUX 1H(QOPMAIIHHUX PECYpCiB, K1 CIOPaBIl € «PYIMOPOM» BO-
pOKO1 TMpomnaraHjiy, JAepaBa 3MYII€HAa BJIABATHUCh JO OMNOCEPEAKOBAHUX
(HafyacTille — aIMIHICTPaTUBHUX) 3aC001B THUCKY, 30KpeMa, Ha PE3U/ICHTIB —
Cy0’€KTIB HaJIaHHS TEJIEKOMYHIKaIIHHUX MOCTYT. 3a IIMX OOCTaBUH JIEpKaBa
yacTo OajaHCye Ha MEXi MpaBOBOro Mojs (a 1HKOMW ii MepeTuHaE), 1110
HEMOXKJIMBO BU3HATH MPUHHATHOO MOJIEIUTIO IyOJIIYHOTO aJIMiHICTPYBaHHSI.

Came Takuii CTaH CHpaB CIOCTEepiraBcsi B YKpaiHi 1O MNPUUHSITTS
HU3KH 3aKOHIB 1100 KPUTEPIiB BU3HAYEHHS 1H(OPMALIIIHOT MPOayKIIii, sKa
IIKOUTH HAIlOHANBHIN Oe3meni Ykpainu. Jlo Takux kputepiiB (1 BogHOUYAC
mifcTaB BianoBiganbHOcTi 3MI) BiHEeceHO momyssipu3alilo abo mpora-
raHjay JaepskaBH-arpecopa, il opraHiB BlaJu, IPEICTABHUKIB TAKMX OPraHiB,
a TAaKOX 1XHIX ¥, 1110 CTBOPIOIOTh MO3WTHUBHUI 00pa3 JepaBHU-arpecopa,
BUIIPABJOBYIOTh UM BU3HAIOTh MPABOMIPHOIO OKYMALII0 TEPUTOPIi Y KpaiHu
tomro [16-17].

BapTo Bu3HaTH, 110 ¥ Michs MUX KPOKIB YKPaiHCHKOTO 3aKOHOAABIIS
MUTAHHS MPO «3ITKHEHHS» 1HTEPECIB HAI[lOHAJIBHOI OE3MeKH Ta TapaHTId
JTEMOKPAaTUYHUX CBOOOJ (30KpeMa — CBOOOAM 1H(POPMAIIHHOT MiSUTBHOCTI)
He Oyso 3HATE 3 TMOpsiAKy AeHHoro [18, c.6]. I HaBiTh Olnblle: BOHO
aktyanizyBanocs B 2017 p. 3 npuitasartam Yka3y [Ipesunenta Ykpainu Bin
15.05.2017 133/2017 «IIpo pimenns Paau HamioHanpHOT Oe3neku i 000poHU
Vkpainu Big 28 kBiTHs 2017 poky «IIpo 3acTocyBaHHS NEepCOHAIBHHUX
CIeliaJIbHUX €KOHOMIUYHUX Ta 1HIINX OOMEXKYBAJIbHUX 3aXOMIB (CaHKIIIHN)»,
SKUM 3allpoOBa/P)KEHO OJOKYBaHHS HU3KH POCIHCHKHUX I1HTEPHET-CEPBICIB
(«JTaboparopiss Kacnepcbkoro», «Jloktop Bedy», «Anmexc», «MaitnPyy,
«BKonTakTi»), ClipoBOKYBAaBIIH TOCTPY MOJIEMIKY BCEpPEINHI KpaiHU 1 B MIXK-
HapoJHUX KoJiax [19].

3a TBEpIKEHHSAM NPUXWIBHUKIB 3alPOBA/DKEHUX CAHKIIIN, Mepepaxo-
BaHl IHTEPHET-CEPBICH 3aliMalOTh JOMIHYIOUYE CTAaHOBHILE B CTPATEri4HO
BAXJIMBUX CETMEHTaX YKpPaiHCbKOrO PHUHKY 1H(QOpMALIWHUX MOCIYr Ta
OJTHOYACHO TMepeOyBaroTh MiA LIUIBHUM KOHTPOJIEM CIEICITyX0 KpaiHu-
arpecopa, IO 3yMOBIIO€ 3arpo3y iX BUKOPHUCTAHHS ISl JecTtabimizarlii
MOJIITUYHOI, COIIAIbHOI Ta €KOHOMIYHOI cUTyaIlli, 300py KoH(]iACHITIHHUX
JaHUX, MIIPUBY OKPEMUX Tally3ed €KOHOMIKHM, HEeUYeCHOI KOHKYpEHIi Ta
BUTICHEHHS 3 pPUHKY HalllOHAJIbHUX 1HTEpHET-KoMMaHii. Ha MixkHapogHOMy
piBHI OJIOKYBaHHS POCIHCHKHX BeO-CalTIB miaTpuMaB [ eHepanbHUll cexpeTap
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HATO Henc Cronrenbepr (Jens Stoltenberg), BUCIOBUBIIN HEPEKOHAHHS
B TOMY, LIO iX 3a00poHa B YKpaiHl «... € MUTAHHSAM O€3MEKH, a He CBOOO U
ciosay [20].

BoaHouac nyHaroTh uuCiIeHHI ronocu «mpoTw». llupoke koo
rPOMAJIChKUX [iYiB Ta OpraHizaiiii HaroJomIylTh, IO BCTAHOBIEHI
3a00poHU M030aByieH] PakTUUHUX MiACTaB (MO CyTi, BOHU CIPSIMOBaHI Ha
JIKBI/IAII0 CYTO TIMOTETUYHUX 3arpo3), HE MalOTh MPABOBOTO OOIPYHTY-
BaHHs, cynepeyars KoHCTUTY1IT, yTHCKAIOTh IEMOKpAaTUYHI TpaBa i cBOOOIH.
Hanpuxnan, 'onoBa Komitery Bepxosnoi Pagu Ykpainu Bikropis Cromap
3a3Haunia, MO PIIEHHS NPOo OJOKYBaHHS POCIHCHKUX COINIaJbHUX MEPEeK
nepeOyBae 1Mo3a MpaBOBUM II0JIEM, a MI>KHapoIHa opraHizaiis «Pemoprepu
6e3 kopaoHiB» (Reporters Without Borders) poO3LIHIOE TaKUi KPOK SIK
«HECHUMETPUYHMM 3axiJl, sSIKUH CYTTE€BO 3BYXY€ IMpaBO Ha 1H(oOpmalio Ta
cBoOoay tymku [21-22]».

He npumipsitoun Ha ceGe posib apOiTpa B NUTaHHI MpO Te, 1€
3aKIHYY€ThCA CBOOO/IA CIIOBA 1 MOYMHAIOTHCS IHTEPECH AEPKABHOI OE3MEKH,
MOHA CMUTMBO CTBEPKYBaTH, 110 HABITh y pa3i MpeBaIFOBaHHs OCTaHHIX
OyIb-siKi OOMEXEHHsI B IHTEPHET-CEPEAOBUILl MalOTh HOCUTH TOYKOBHUI
XapakTep 1 CTOCYBaTHUCS JIMILIE TUX PECYpCIB, sIKI CKOMIIPOMETYBalu cede
KOHKPETHUMU NisIMU a00 X € JHKEPesIOM OYEBUIIHUX 3arpo3 JUis Jep KaBu
1 cycninbcTBa. BumaeTscss HEOOIpPYHTOBAaHHMM 1 HEMPABOMIPHHM 3aCTOCY-
BaHHS CaHKIIINA 32 IPUHIIMIIOM FOPUIUYHOI HAJIEKHOCTI, KOJU OJIOKYBaHHIO
HiJ1aI0ThCsl BCl 0€3 BUHATKY 1H(QOpMaLiiiHI CepBiCH, HAJIEXKHI J0 MEBHOI
IOpUINYHOT 0CO0H, OE3BITHOCHO JI0 XapaKTepy iX AIsUIbHOCTI, KOHTEHTY ab0
TEMATUYHOTO CHPSIMYBaHHS. Y IIbOMY PO3YMiHHI YKpPaiHCHKUHN JOCBIJI € BEJIb-
MU TOBYaJIbHUM. 3-moHaj coTHi (105) iHTepHET-pecypciB, 3a0I0KOBaHUX
BianmoBiaHO 10 Ykasy Ilpesuaenta Ykpainu Big 15.05.2017 Ne 133/2017
«IIpo ... 3acToCcyBaHHSI MIEPCOHANBHUX CIEIIATBHUX €KOHOMIYHHMX Ta 1HIINX
00MEXyBaJILHUX 3aXO0/IiB (CAaHKIIIH)», TTIOHA] YBEPTh — MAIOTh JIOBITHUKOBHIA,
po3BaXkanbHUIl a00 MOOYTOBHMIl XapakTep 1 CyMHIBHO, IIO MOXYTh OyTH
Ti€BOIO 30poero 1HGOpMaIlIHHOI BIHHM (Taki CaWTu: «www.kinopoisk.ruy,
«www.auto.ru», «www.translate.yandex.ua» Ta in.). Ix 3a60poHy BaxKoO
BUIIPABJIATH MIPKyBaHHSAMH O€3MEKH 1 TUM Maye — BU3HATH JOMyCTHUMUM
0OMe)XeHHSIM TpaBa 1HPOPMAIIHHOT AISIBLHOCTI.

BucnoBku. B ymoBax riOpuHOi BifiHU AepikaBa, 110 cTajga 00’ €KTOM
arpecii, HeMHHYyY€e Hapa)Xa€eThCsl Ha IIUPOKHUN CHEKTpP 1H(HOpMAaLIHUX 3arpo3,
HEWUTpamizaiis SKAX, 3 OAHOrO OOKy, BUMAara€ BXKHUTTS HaJI3BUYAWHUX
MPaBOBUX 1 aJMIHICTPATUBHUX 3aXOJIB, a 3 IHIIIOIO — MOXE CYMPOBOKY-
BaTUCh ICTOTHUM 3TOPTaHHSM JEMOKpAaTWUYHUX TmpaB 1 cBobox. [lomryk
OanmaHCy MiX iHTEpecaMH HAIlOHAJILHOI OE3MEKH Ta i/IesIMH BEPXOBEHCTBA
npaBa — e CTPATEriyHO BaXKJIMBE 3aBJaHHS JACPXKABU, BUPIIIUTU SIKE MOXKHA
TIJIbKUA 32 YMOBH YITKOTO BU3HAYECHHs MPUHIIUIIB, KPUTEPIiB 1 MEXaHI3MIiB
npaBOBUX OOMEKeHb B iH(pOpMaItiiHiil cdepi. Buxiani 3acamm nux oOMeKeHb
MaloTh 3HAWUTH BiIOOpaXKeHHS K Y (pyHIaMEHTaIbHUX aKTax iH(opmariii-
HOTO 3aKOHOJIaBCTBa (Hacammepen, y 3akoHi Ykpainu «IIpo iHbopMmariiroy),
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TaK 1 B 3aKOHO/ABCTBI 110/10 HaIlloHaIKHOT Oe3neku (3akoH Ykpainu «IIpo
OCHOBH HaIllOHAJIbHOI Oe3nekn», 3akoH Ykpainu «I[Ipo mpaBoBuil pexxum
HAJ3BUYANHOIO CTaHy», 3akoH YkpaiHu «IIpo mpaBoBuil pexumM BOEHHOTO
cTaHy» Toio). JIume Tak iHdopmalliiiHa MOJITHKA JAepKaBU HaOy1e aKcioJo-
T1YHOT IUTICHOCTI, 1 JIWIIIe TaK BOHA 3MOYKE CTOSITH Ha BapTi IEMOKPATHUYHUX
LIHHOCTEH, 0IHOYACHO iM HE 3paPKYIOUH.
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Gurzhiy T. Information Law: the Challenges of the Hybrid Warfare.

Background. An important role in informational confrontation to hybrid aggression
is given to information law, which is intended to guarantee freedom of thought and
ensure reliable protection of society and state from multidimensional information threats.
In modern conditions, when the main vector of foreign-political struggle has finally
shifted to the sphere of information, information law became a necessary tool for
ensuring national security, including ensuring by the way of establishing information
restrictions. At the same time, it remains the basic indicator of the level of democracy,
which forces to consider its development through the prism of coordination of national
interests and civil liberties. Against this backdrop, national security and the idea of the
rule of law in the regulation of information relations become particularly acute.

Analysis of recent researches and publications. The issues of information law
have been highlighted in the scientific works of many modern lawyers due to its extreme
urgency. It has to be noted that most of the modern research on information law issues
are carried out in the context of a stable (peaceful) foreign policy situation that is not
typical for modern Ukraine.

The aim of the article is to outline trends, patterns and prospects of national
information law development in the context of hybrid warfare.

Materials and methods. The set goal has resulted in the comprehensive use of
general scientific and special legal methods of cognition, which allowed covering the key
aspects of information law as a component of the information security system and the tool
for the provision of information rights and freedoms. The laws of Ukraine, the decrees of
the President of Ukraine, the works of domestic and foreign scientists were the
information basis of the study.

Results. The article is devoted to the consideration of the current state and prospects
of national information law development in the context of hybrid warfare, which causes
the rapid emergence and change of the entire layers of public relations associated with
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the country's participation in information confrontation, the organization of security
measures, the introduction of sanction regimes. The range of information threats of the
hybrid war is outlined; their influence on the sphere of national security is analyzed. A set
of measures aimed at improving the quality of legal information security is proposed.

Conclusion. The most effective preparation and realization of such measures is
possible only within the framework of the state strategy, which would clearly define the
priorities of the state information policy, outline the range of its subjects, and coordinate
its activities at all organizational and territorial levels. Proceeding from the dualistic
nature of information law, as an instrument of information restrictions and guarantees of
information rights and freedoms, it is argued that the concept of its development in terms
of hybrid warfare should include a mandatory search of a balance between the interests
of national security and the ideas of the rule of law.

Keywords: hybrid warfare, national security, information security, information
warfare, cyber security, information law, freedom of thought, right to information.
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The normative nature of the decisions of the Constitutional Court of the Republic
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Tapaoscaes /I. FOpuouueckaa cuna akmoe Koncmumyyuonnozo Cyoa Aszep-
batiorncana. Hccnedosan Hopmamuenvli xapakmep nocmanosnenuti Koncmumyyuonnoeo
Cyoa Azepbatiosxcanckou Pecnyonuxu. Chopmynruposanvl KOHKpemHble NPeOdiodCeHUs
0 8HeceHuu usmeneHull u donoanenull 8 3axon Azepbatioxcarnckoi Pecnyoauku «O Koncmu-
myyuonnom Cyley 6 wacmu 1OpUOUYecKoll CUlbl aKmog 3Mo20 Op2amd, UCX00s U3 He-
UEMKOCIU POPMYIUPOBOK, COOEPAHCAUUXCSL 8 HAYUOHATLHOM 3AKOHOOAMENbCIEE CIPAHDL.

Knwouegvie cno6a: KOHCTUTYLMOHHBIN CyJ, KOHCTUTYLIHOHHBIA KOHTPOJb, aKThI
KOHCTHTYIIMOHHOTO cyna, Koncrurymmonnseii Cyn AszepOaifmxanckoil PecmyOmukwy,
IOpUINYecKas Crjia akTOB KOHCTUTYLIMOHHOTO CyJa.

Background. In the Republic of Azerbaijan (RA), the Constitutional
Court has been functioning quite actively for more than two decades.
During this time, its activities were subjected to significant reform, but
during the reform the problem of the legal force of the decisions of the
Constitutional Court was not completely resolved.

In the Ukrainian legal literature there is very little information on the
Constitutional Court of Azerbaijan, while the experience of its reform and
functioning can be useful and interesting for theorists and practitioners
in Ukraine.

Analysis of recent research and publications. Problems of reforming
the Constitutional Court in Ukraine are studied by a whole group of scientists.
The legal nature of the acts of the Constitutional Court of Ukraine and its

© Garadzhaiev D., 2018
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role in the development of constitutional law is studied by O. V. Marceljak [1].
N. V. Mishyna investigates the constitutional complaint and the possibilities
of using the US experience in Ukraine [2]. Thus, the research of Ukrainian
scientists touches on an interesting topic, the development of which will
contribute to the improvement of the activities of the Constitutional Court
in the country.

Analogous studies have not been conducted in Azerbaijani literature
yet, which makes it necessary to study the practical experience of reforming
the Constitutional Court of Azerbaijan, which can be useful for Ukrainian
researchers.

The aim of the article is the theoretical justification and normative
regulation of the legal force of the acts of the Constitutional Court RA.

Materials and methods. General scientific and special scientific
methods of cognition are used in the work. The research is based on the
dialectical method, according to which the problems of the activity of the
Constitutional Court RA are considered in the unity of their social function
and legal form. System-structural and formal-logical methods are used in
the process of studying the mechanism for realizing his powers.

Results. The Constitution RA provides that «the Constitutional
Court of the Republic of Azerbaijan makes decisions on matters within its
competence. Decisions of the Constitutional Court of the Republic of
Azerbaijan are binding on the entire territory of the Republic of Azerbaijan.
Decisions of the Constitutional Court of the Republic of Azerbaijan shall be
published» [3]. In addition, in the Basic Law RA in Art. 148 the list of
normative legal acts included in the system of legislation RA is fixed. They
are: Constitution; acts adopted by referendum; laws; decrees; Decisions of
the Cabinet of Ministers of the Republic of Azerbaijan; normative acts of
central executive bodies. It was also noted that the system of Azerbaijan
legislation includes international treaties, participant of which is the RA.
Acts of the legislation system of the Nakhichevan Republic, normative acts
of local executive bodies and municipalities should not contradict the acts
included in the system of legislation RA. Thus, one can come to the
conclusion that the acts of the Constitutional Court RA do not belong to
normative legal acts and are not included in the system of the legislation of
the RA established by the Constitution RA.

However, from the analysis of the norms of the Constitutional Law RA
«On normative legal acts» it should be concluded that this Law fixes the
possibility for the Constitutional Court RA to carry out norm-setting activities.
Paragraph 1.0.13 of the Constitutional Law provides that «norm-setting
activities are activities related to the preparation, examination, adoption,
amendment, interpretation, suspension, or revocation of regulatory legal acts».
Since the Constitutional Court RA is competent to recognize the rule of law
as inadequate to the Constitution RA and thus decides the invalidity of this
norm, and also interprets the Constitution RA and other normative and legal
acts, it can be argued that it carries out norm-setting activities, however not
in all cases. This is quite true — as S. V. Shevchuk correctly noted, «the
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denial of the normative content of the act of the judiciary, ... in which the
interpretation of the law is given is a simultaneous recognition of the
inability of judges to resolve conflicts in society with the help of law and
exercise justice» [4, p. 101].

On the other hand, it should be noted that the Constitutional Law RA
«On Normative Legal Acts» establishes distinctions between normative and
legal acts and normative acts. Paragraph 1.0.3 Article 1 of the Law refers to
the last official documents of the established form adopted by the state body
or the local government body provided for by this Constitutional Law,
reflecting generally binding rules of conduct for an indefinite circle of
persons and envisaged for repeated application» [5].

Paragraph 4.1.1 Art.4 «Acts of a regulatory nature and their legal
force» stipulates that this type of acts includes decisions of the Constitutional
Court RA adopted in accordance with paragraphs 1-7 of Part Il of
Article 130 and Part IV of the Constitution RA [5].

There are no references to other acts of the Constitutional Court RA
in the analyzed Constitutional Law, although in the process of exercising its
powers the investigating body adopts not only resolutions but also
definitions. The relevant issues are regulated by Chapter 8 of the «Acts of
the Constitutional Court» of the Law RA «On the Constitutional Court», as
well as the internal statutes of the Constitutional Court RA. In these acts, it
is a question of generic concept of «decision», as well as the types
of decisions of the sole body of the constitutional jurisdiction of the RA —
«resolutions» and «definitionsy.

Like the Constitution RA, the Law RA «On the Constitutional
Court» provides that the decisions of the Constitutional Court are binding on
the territory of the Republic of Azerbaijan, and also stipulates that «the
decisions of the Constitutional Court after the entry into force must be
executed unconditionally. Officials who do not comply with the decisions
of the Constitutional Court are liable in the manner prescribed by the
legislation of the Azerbaijan Republic» [6].

The differences between solutions and definitions are as follows:

» The chambers of the Constitutional Court RA are empowered to
adopt only determinations, and the Plenum adopts decisions and definitions;

» the decisions reflect the conclusion reached by the Constitutional
Court RA as a result of the consideration of the constitutional case on the
merits, the determination of the chambers is made on the issues of accepting
the request, appeal or complaint for consideration, and the definition of the
Plenum is made for resolving the issues arising in Plenum meetings, and in
other cases, not involving the adoption of a resolution;

» Decisions and determinations of the Plenum are ruled by a majority
of 5 votes of the judges, unless otherwise provided by the Constitution or by
law and the definition of the chambers is ruled by a majority of the judges;

» Decisions of the Plenum have a certain structure. They consist of
introductory, descriptive-motivational and a resolutory part, the article 65 of
the Law RA «On the Constitutional Court» contains lists of mandatory
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requisites for each of these parts. The structure and content of definitions is
not established by law.

The possibility of adoption of different kinds of acts by the
Constitutional Court of RA is quite typical for the body of constitutional
control. V. V. Zakharov marked that «the analysis of current legislation
allows making a conclusion about possibility of adoption of acts by the
Constitutional Court, different in their characteristics and the legal
effect» [7, p. 6]. Examining the acts adopted by the Constitutional Court
(decisions and definitions), V. A. Vitushkin marked: «the Definitions have
different properties of legal force; therefore, it seems wrong to transfer all
properties of legal force from final decisions of the constitutional Court to
its determination. In the overwhelming majority of cases, definitions are
passed on issues that are subordinate in relation to the resolution of the
merits of the case, and only a few of them possess the properties of legal
force in the sense in which this relates to final decisions, although its
properties are not of a one-order nature» [8, p. 8].

More detailed about both decisions and definitions of the Constitutional
Court of Azerbaijan is the Internal Charter of this body. Chapter 5 is devoted
to the decisions of the Constitutional Court RA (including the issues of
preparation and adoption of the decisions of the Plenum of the Constitutional
Court RA, the term for the presentation of a special opinion by the judge,
the adoption of the definitions, the direction of decisions for publication, the
generalization of the practice of implementing the decisions of the Plenum of
the Constitutional Court RA, as well as amending the decisions of the sole
body of constitutional jurisdiction of the RA if they are related to
inaccuracies in their text).

There is no information on the place of the RA Constitutional Court’s
determinations either in the Constitution or in the Constitutional Law of the
Republic of Azerbaijan «On Normative Legal Actsy», neither in the Law of
the Republic of Azerbaijan «On the Constitutional Court» nor in the Internal
Statute of the Constitutional Court of Azerbaijan. Based on the above
mentioned normative and legal norms on the definitions of the only body of
constitutional jurisdiction of the RA, it is fair to conclude that, in addition
to its decrees, all other acts are not normative.

The scientists state that «in the legal science ... until today there is no
common opinion as to what the acts of the constitutional court are» [1].
In order to resolve the issue of the legal force of the acts of the Constitutional
Court of the Republic of Azerbaijan, it is necessary to determine, firstly,
whether this body can create norms of law, secondly, whether all its acts
contain rules of law, and thirdly, whether the legal force of acts of the
Constitutional Court of the Republic of Azerbaijan containing the norms of
law is the same.

The first and second issues in the Republic of Azerbaijan have been
resolved at the level of legislation. It has already been mentioned above that
the decisions of the Constitutional Court RA on the Constitutional Law RA
«On Normative and Legal Acts» are referred to normative documents (in
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contrast to the RA Constitutional Court definitions, which are not mentioned
in this Constitutional Law, that gives grounds for the conclusion that they
are not of a regulatory nature).

At the same time, it should be noted that it would be premature to
assign a rule-making function to the Constitutional Court RA. In legal literature,
up to the present time there has not been a unified position on whether it is
inherent in these bodies and the arguments «for» and «against» are rather
convincing. More and more authors not only write about «constitutional and
judicial lawmakingy [9, p. 8], but also notice the law-making (or rule-making)
function in other judicial bodies. A. S. Khudyntseva even classified the
types of norm-setting carried out by it with regard to the International Court
of UN, stating that it is involved in the process of international rule-making in
two forms: «a) by creating norms of the internal law of the Court (as a system
of rules mandatory including for, participants in the dispute); b) in the form
of the so-called «Mediated» rule-making, i.e. by concretizing the applied
norms and «identifying» international customs in the course of making
decisions and advisory opinionsy» [10, p. 12].

However, it seems premature to talk about the law-making (or rule-
making) function of the sole body of constitutional jurisdiction of the RA.

Since the Constitutional Court RA is competent to recognize the rule
of law as inadequate to the Constitution RA and thus decides the invalidity
of this norm, and also interprets the Constitution RA and other normative
and legal acts, it can be argued that it carries out norm-setting activities,
however not in all cases. The norms of the Basic Law RA, the Constitutional
Law RA «On Normative Legal Acts» and the Law RA «On the Constitutional
Court» were analyzed, which led to the conclusion that the definitions
of the Constitutional Court RA do not have legal force. At the same time,
it is stressed that the Constitutional Court RA, in its definitions on the
termination of constitutional proceedings, often described in detail its legal
position, which to some extent is binding on the judiciary regarding
interpretation or the application of the rule.

Conclusion. The decisions of the Constitutional Court of Azerbaijan
are referred to normative acts. Unlike the definitions, all decisions of the
Constitutional Court RA have legal force. These acts are of a regulatory
nature and apply to a wide range of subjects. Exceptions may be only
decisions related to special production, which more closely resemble an
individual legal act (for example, the decision of the Plenum of the
Constitutional Court RA «On giving a conclusion on the Draft Act of the
Referendum of the Republic of Azerbaijan» On Amending the Constitution
RA «of July 25, 2016 or «On the Results of Elections of the Members of
the Milli Majlis of the Azerbaijani Republic of the Fifth Convocation,
Conducted on November 1, 2015» dated November 24, 2015). The proposal
on introducing amendments and additions to the Law RA «On the
Constitutional Courty» is formulated. Article 66 is supplemented with «Legal
force of decisions of the Constitutional Court» with the following paragraph:
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«66.6 Legal positions stated in the decisions of the Constitutional Court of
the Republic of Azerbaijan are binding for execution». Article 67 «Procedure
for the entry into force of the Constitutional Court decisions» shall be
supplemented with the following paragraph: «67.1. Decisions on the
interpretation of normative legal acts from the position of their compliance
with the Constitution of the Republic of Azerbaijan are not limited in
retrospective application». Article 68 «Definitions of the Constitutional
Court» shall be supplemented with the following paragraph «Definitions of

the Plenum of the Constitutional Court containing material requirements
shall be binding».
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T'apaoorcacee /1. FOpuouuna cuna akmie Koncmumyuiiinozo Cyoy Azepoaiiosycany.

Ilocmanoeka npoonemu. B Azepbaiioscancoxit Pecnyboniyi (Oani — AP) Koncmu-
myyitinui Cyo documb akmueHo QYHKYIOHYe npomsicom Oinbute 060X oecsimuiimob. 3 mouku
30py VKpainu, Moxicaugo, HAUYiKaGiUUMU € NUMAHHA, NO8 S3aHI 3 IOPUOUYHOIO CUTLOIO
piwens yvozco opeany. Ak i 6 Yxpaiui, disnvnicme Koncmumyyitnoco Cyoy AP 6yna
niooana cymmesiti pepopmi, 00HAK, niod wac pegpopmu npooaema 3aKoHHOL cunu piulensb
Koncmumyyitinoeo Cydy ne Oyaa noguicmio eupiwena. Tomy yeii 0oceio b6yoe yixagum
meopemuKam ma NPakmuKam, saKi 3auUMaromscs 00CII0NCEHHAMU NPOOeM KOHCMUmyyiti-
HO20 npasocydost 8 Yxpaini. Kpim moeo, 8 yKpaincoKiil opuouynill nimepamypi 0yoice Manio
ingpopmayii npo Koncmumyyitinuii Cyo AP, a doceio it pepopm ma @yukyionyeamms
Modice Oymu Ha036UHAUHO KOPUCHUM.

Ananiz ocmannix 0ocnioxycens i nyonikayii. B azepbailodncancokill ma yKpait-
CbKIl nimepamypi ye NUMaHHs Hapasi we ne docrioxcerno. Tomy modxcna susHamu, wo ye
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00CNIONCEHHS BKIIOUAE HEPO3GUHEHY MeMy, omdice, il pe3yibmamu MOXCYms npemeHoy-
eamu Ha Haykosui inmepec. /i 0OTpYHMYBAHHA GUCHOBKIE Ma NPONO3UYIL SUKOPUC-
mano mamepianu C. B. llesuyx, B. B. 3axapoeoi, B. A. Bimywxinoi, O. B. Mapyensk,
A. A. Manowunoi, A. C. Xyounyeeoti, H. B. Miwunoi ma in.

Memor cmammi € OpMYIIOBAHHS NOLONHCEHL WOOO HOOAIBULO20 B0OCKOHAICHHS
MeopemuiHo20 0OIPYHMYBAHHA A HOPMAMUBHO20 Pe2yN08AHHS IOPUOUYHOI CULU aKMi8
Koncmumyyitinoezo Cyoy AP.

Mamepianu ma memoou. Buxopucmano npayi euenux, nepegadcho paxisyis
3 KOHCMUMYYIHO20 npasa, a maxodxc 3akonooascmea AP. Ocnoguumu memoodamu O0oc-
JOMHCEHHSL € CUCMEMHUL MA POPMATLHO-TO2IUHULL

Pesynemamu docnioxycennsn. Busnaueno, wo piwenns Koncmumyyitinoeo Cydy AP
8 HAYIOHATILHOMY 3AKOHOOABCMBI HA3UBAIOMb HOPMAMUBHOK CUloK. Yci piuieHHs
Koncmumyyitinoco Cydy AP maromo topuduyny cuny. Lli akmu maiomo pe2yismopHuil
Xapaxmep i 3acmocosylombcsi 00 WUPOKO20 KO numans. Buwamox mooice 6ymu
3p00ONEHO auue 3a pIUEeHHAMU, NO08 SA3AHUMU 3 0COOIUBUMU NPOYedypamu, sKi Oltbule
Hazadyroms iHOUBIiOyanvhull npasosutl akm. 3 0210y HA HeBUSHAYEHICMb 8I0N0GIOHUX
HOPM HAYIOHATIbHOSO 3AKOHOO0ABCMEA, CIAMMSL POPMYIIOE KOHKPEMHI NPono3uyii oo
BHecenHs Nonpasox ma 0onognens 00 3axony AP «llpo Koncmumyyiinui Cyo» wodo
IOPUOUYHOL CUU AKMIB YbO20 OP2aAH).

Bucnoexu. Obtpynmosano eunecenus 3min ma o0onosnensv 00 3axony AP «llpo
Koncmumyyiinuii Cyoy, soxpema: cm. 66 «fOpuoduuna cuna nocmanos Kowcmumyyitl-
Ho2o Cyoy» Oonognumu makum HyHKmom: «66.6 Ilpasosi nosuyii, euxnadeni y noCmaHosi
Koncmumyyitinoco Cyoy AP maiomb 0008 ’s13xk08uUtl xapaxmep 01 GUKOHAHHAY, cm. 67
«llopsoox ecmyny 6 cuny nocmanos Koncmumyyiiinoco Cyody» O0onosHumu nyHKmMoM:
«67.1 Ilocmanosa npo maymMaueHHs HOPMAMUBHO-NPABOGUX AKMI6 3 no3uyii ix
sionosionocmi Koucmumyyii AP ne obmedsiceni 6 pempocnekmueHomy NpOBAONCEHHLY,
cm. 68 «Busnauennus Koncmumyyitinoeco Cyoy» odonosnumu «Busnauenns Ilnenymy
Koncmumyyiiinoco Cydy, axi micmamb 6uMO2U MaAmMePiarbHO20 Xapakmepy, MAaiomb
0008 ’A3K08Y CUTLYY.

Kniouoei cnoea: KOHCTUTYUIMHUH CyJ, KOHCTHTYLUIHHHH KOHTPOJb, aKTU
KOHCTHTYIIIHOTO cymy, Koncrurymiiauii Cyn AsepOaiimpkaHcbkoi PeciryOumiku, ropumyHa
CHJIa aKTiB KOHCTUTYIIIIHOTO CYAy.
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VAK 342.728

OCAYJIEHKO Cgitaana,
K. 10. H., JIOIICHT, IIpodecop Kadeapr KOHCTUTYIIHHOTO paBa
HamionansHoOTro yHiBepcuTeTy «Onechka IOpUIUTHA aKaIeMis

TAPAHTIi IIPABA TPOMA ASTH
HA CBOBOAY OF’€ AHAHHSI
Y TIOATTUYHI TTAPTII

Chopmynvosarno Oe@hiniyii nowsims «eapanmii KOHCMUmMyyitiHo2o npasa Ha c60000y
00’ €OHAanNsL Yy NONIMUYHI napmiiy, «CneyianvHi 2apanmii KOHCMUmyyitino2o npaea Ha
€80000y 00°cOHanns y nonimuyni napmiiy. JJoeedeno, wo 3a1edxicHo 8i0 3micmy ma euoy
2apanmitl npas ToOUHU Ci0 UOKPEeMIIO8AMU. CReYianbHi (TOpUOUYHI, NPAsosi) ma 3a2anbHi
2apanmii KOHCMumyyilino2o npasa Ha 800600y 06 €OHanHs Y NOTTMUYHI napmii.

Kniowoei crnosa: mpaBo Ha cBOOOMY 00’ €MHAHHS Y TONITHYHI TTAPTIil, TOTITHIHI
napTii, MONITHYHI TpaBa, MpaBa JIIOJUHH, TapaHTIil TpaB JIIOJUHH, TapaHTil KOHCTHUTY-
LiHKX MpaB.

Ocaynenxo C. I'apanmuu npaea zpaxcoan nHa ceo600y 00veouHenus ¢ noJu-
muueckue napmuu. Chopmynuposanvl oeuHuyuu NOHAMUL «2APAHMUU KOHCIMUMY-
YUOHHO20 npasa Ha c60000y 00veOuHeHUs 8 NOIumuyeckue Napmuuy, «CneyuaibHble
2apaHmuy KOHCTMUMYYUOHHO20 Npasa Ha c60000y 00beOUHeHUsi 8 NOIUMUYECKUE NAPMUUY.
Hoxazano, umo 6 3asucumocmu om coO0epi’Canus U 6uda 2apanmuli nNpas yenoeexd
cnedyem Gul0esimb. cneyuanvivle (ropuduyeckue, npagosvie) u oodwue 2apanmuu KOHC-
MUMYYUOHHO20 NPABA HA C80000) 00beOUHEHUs 8 NOTUMUYECKUe NAPMULU.

Knwuyegvie cnoga: mpaBo Ha cBOOOTY OOBEAMHEHUS B MOJUTHYECKUE TTAPTHH,
MOJIUTHYECKUE TTAPTUH, ITOJIMTUYCCKUE MTPaBa, MPaBa YeIOBEKa, TapaHTHUU MIPAB YEJIOBEKa,
rapaHTHH KOHCTUTYIIUOHHBIX TIPaB.

IlocranoBka npodJemu. Ha cyyacHoMy ertami CyCHijIbHOTO PO3BUTKY
€BPOIHTErpaLllifHI MparHeHHs YKpaiHU Ta aKkTHUBI3alisg PO3BUTKY CYCHiJb-
HOT'O Ta JIEP>KaBHOT'O JKUTTA Y JEMOKPATUUYHOMY HamlpsMi COPUSIFOTH IT1/IBU-
IICHHIO yBaru /10 CTBOPEHHS Ta (YHKIIOHYBaHHS MOJITUYHUX MAPTIH, 110
3YMOBIIIO€ aKTyaJIbHICTh T€MHU HOCHiKeHHs. OCOONMMBO MONITUYHI MapTii
aKTHBI3YIOThCS HamepeaoH1 BHOOPIB, 1 UepProBi 3 HUX B YKpaiHi HE € BHU-
HATKOM. Pa3oM 3 TUM, OUTBIIICTh CyYaCHUX JIOCIHIJKEHb KOHCTUTYIIHHOTO
npaBa TPOMaJsH Ha CBOOOAY OO’€THAHHS y TOJITHYHI MapTii TOYaThCs
HABKOJIO 00’ €KTa bOT0 Cy0’€KTUBHOIO IIpaBa — MOJITUYHUX MAPTiil.

OCKUTBKH TapaHTIsIM KOHCTUTYIIIHHOTO MpaBa TPOMaJIsiH Ha CBOOOTY
o0’eTHaHHS y MOJITHYHI NAapTii y IOPUIUYHIN JiTepaTypl yBara Maixe He
NPUIUISIETHCS, TO IS TpobiieMaTKa Ha0yBa€ KOHCTUTYTUBHOTO 3HAYCHHS.

© Ocayaenxo C., 2018
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AHaIi3 ocTaHHIX Hoc/ilKeHb i myOJikauniii. B ykpaiHChKiil 1opu-
JUYHIN JIiTepaTypl NUTaHHSIM TrapaHTiil KOHCTUTYLIHHOTO IpaBa rPOMaJisiH
Ha cB0OOIY 00’ €HAHHA y TOJIITHYHI NMAPTii He NPUAUTIIOCH HATEKHOI yBaru.
Cepen HalfHOBIIIUX CcTaTel y HAIIOHAILHUX HAYKOBHMX BUIAHHSX, IO PO3-
KpUBAIOTh Pi3HI aCTEKTU TrapaHTId MpaB JIOAWUHU, CIiJ BUOKPEMHTH IIpalll
H. B. MimmHoi, sika mpoaHaiidyBajia MpoOJeMu 1HKOPIOpallii €BpONmeChKIX
cTaHzmapTiB y cdepi npas groauHu Ta ix rapaunTii [1], FO. 5. Konan-Onunerp,
gKa 3 TEOPETHKO-NPABOBOI TOYKH 30pY y3arajibHHUJIA CydacHl MpoOjemMu
rapaHTyBaHHS TpaB 1 cBOOO JITOquHU Ta TpoMazsiauHa [2] ta A. P. FOzedina
PO KOHCTUTYIIIMHI TapaHTii 3a0e3nedYeHHs mpas 1 cBo0O JToauHH [3].

be3 yBaru HayKoOBIIiB TIpH I[IbOMY 3QJIUIIAIOTHCS HaraJbHI MPoOIeMHU
rapaHTiii KOHCTUTYIIIMHUX NPaB IPOMaJIsiH Ha 00’ €/JTHAHHS Y MOJITUYHI MAPTIi.

Meto10 cTaTTi € BUBYCHHS TrapaHTii KOHCTUTYLIWHOTO IpaBa Ha
cB00Oy 00’€/THAHHA y TMOJITUYHI MapTil Ta BUSHAYECHHS KPUTEPIiB s 1X
Kiacugikari.

Pe3yabTaTi gociigkeHHs. ['apanTii npaB JrOJUHU € GaraToOMaHIT-
HUM SIBULIIEM, TOMY BU3HAUYEHHS LbOTO MOHATTA Ta KiIacu]ikalis rapanTii
HE 3HAWIUIA OJTHO3HAYHOTO BiOOpaKeHHSI B FOPUIUYHIN JIiTepaTypi.

«TepMmin «rapanTis» MOXOAUTH BiI (p. «garantie», Ta y mepekiaii
Ha YKpaiHChKY O3Hayae «3a0e3NeueHHs; 3alopyKa; yMOBa, 110 3abe3neuye
o-ueOyae» [4, c. 180].

Jlo HaWOUIbII MOLIMPEHMX Ta TUIOBUX BHU3HAYEHb TapaHTId MpaB
JFOJIMHU HaJIeXKAaTh:

» «rapaHTii mpaB 1 cBOOOJ IIOAWHU € OCHOBHHMH CIIOCOOaMH,
3aco0amu, 3a JOMOMOTIOIO SIKUX KOXKHA JIIOJIMHA Ma€ MOXIIUBICTh
peanizyBaTH CBOi IIpaBa i cBodoam» [5, c. 191];

»  «Iija rapaHTisiMU Cy0’€KTHBHOTO TIpaBa CJiJl PO3YMITH MOJTITHYHI,
€KOHOMIYHI, COIlialbHi, IOPUJANYHI Ta iHIII 3acO0H, SKi 3a0e3re-
YyIOTh TOCTIHE BJIOCKOHAJECHHS 3MICTy CyO’€KTHBHHX INpaB Ta
1HTepeciB, iX peanbHe 3a1HcHeHH [2, ¢. 15];

» «IiJ TapaHTiIMHU TMpaBa JIIOJWHU W TPOMaJIsHUHA HA ... PO3YyMi-
€ThCA CYKYIHICTb YMOB, CIIOCO0IB 1 3aC001B, 5IK1 MOKJIMKaHI CTBO-
PHUTH peasibHI MOXKIIMBOCTI JUIsl peatizallii JaHoro npasay [6, ¢. 83];

» «IiJ TapaHTiIMU PO3YMIIOTBCS IPaBOBI 3acoOm, mio 3abesre-
YyIOTh peaji3allil0 TOro 4Yu 1HIIOrO IpaBa JIOAUHHU 1 TpoMajis-
HUHaAy [7, c. 184].

A. M. TlpiBapuHa 3aCTOCOBY€E TOHSTTS «TapaHTIi» y BY3bKOMY pO-
3yMiHHI, ()aKTHYHO PO3IJISIIAI0YM JIUIIE FOPUIWYHI (MIPaBOBl) TapaHTii,
A. P. IO3ediB cTBepmKy€E, 110 BOHH «€ CUCTEMOIO HOPM, TIPUHIIUIIIB 1 BUMOT,
AK1 3a0€3MeuyoTh IpoLec IOTPUMAHHS NpaB 1 3aKOHHUX IHTEPECIB JIO-
muHu [3, ¢. 75]; €. B. Bino3sopoB dopMyItroe: «peaiizalisi IpaB i cBOOO
3a0e3MmeuyeThCsl MPABOBUMHU TapaHTISIMU, IO € TPAaBOBHUMH 3aco0amMu Ta
crnoco0aMu, 3a JONOMOTOI0 SIKHX Ppeali3yloThCs, OXOPOHSIOTHCS, 3aXH-
HIAIOThCS TpaBa i CcBOOOAM TpPOMAJIIH, TMOHOBIIOIOTHCS 1X MOPYIIEH]
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npaBay [8, c. 27] Ta HE BUOKPEMIIIOE 1HIIMX TrapaHTId MpaB 1 cBOOO, KpiM
NPABOBUX, SIK 11€ POOJIATH 1HIII HayKoBLi [9].

ABTOpH HaBEACHUX BU3HAYCHBb PO3TIISAAIOTH SK TapaHTil HE TITbKH
MpaBoOBl yMOBH, 3ac00M Ta crocoOu peaiizallii cy0’€KTUBHHX TIpaB, ajie
i corianpHl, MOMITUYHI ToImo. [Ipu mocmiKeHHI KOHCTUTYIIHHOTO MpaBa
Ha cBoOOAy 00 ’€IHAHHS y TOJITUYHI MapTil CHIiJ BiAJaTH IepeBary He
BY3bKOMY, @ IIHPOKOMY PO3YMIHHIO TIOHSITTSI TapPaHTIH IBOTO IpaBa, ajpKe
JUIsl TapaHTyBaHHs JOCJIPKEHOTO IpaBa BaroMUMH OyIyTh MOJITHYHI
rapaHTii pas JIOAUHH.

[TponoBxkyroun aHaii3 BU3HAYEHB MOHATTS «TapaHTIii MpaB JIOJUHIY,
chif 3BEepHYTHCh 1 A0 aAediHimii, sky 3ampornonyBaida O.d. CkakyH,
3a3HavarO4M, 10 «I1J] TApaHTISIMU TpaB, CBOOO ] Ta 0OOB’SI3KIB JIOJIUHU Ta
rpOMaJITHUHA PO3YMIETHCS CUCTEMa COIIAIbHO-€KOHOMIUHUX, MOJITUYHUX,
IOPUANYHUX YMOB, CIIOCOOIB Ta 3ac00iB, fIKi 3a0€3MeuyloTh iX (PaKTHUHY
peaizailito, OXOpoHy Ta HafiiHui 3axuct» [10, c. 76]. ABTOp 3acTocyBana
MOHSITTSI «TAPAHTIi MPaB JIOJUHWY Y IUPOKOMY PO3YMiHHI, BKIIOUUBIIH 10
HBOTO HE TIIBKU FOpUIWYHI (TIpaBOBi), aje W iHII yMOBH, 3aC00M Ta CIIO-
coOu peanizallii, OXOpOHH Ta 3aXuCTy npaB. [[eBHUM HEIOIIKOM BU3HAUCHHS
BOAUYAETHCS 3aCTOCYBAHHS Y HbOMY CJIOBOCIIONYYEHHS «HAAIAHUM 3aXHUCT» —
HAsIBHICTh MPUKMETHUKA POOUTH HOTO OLIIHOYHUM, aJ)K€ HE3PO3yMLIIO, SIKUN
caMme 3aXHUCT TpaB JIFOAWHUA MOKHA BU3HATH «HATIMHAMY, Y YOMY TOJISATAIOTh
KpUTepii HaIIMHOCTI TOIIIO.

KopucHum 1 mociipkeHHs: Ta BA3HAYEHHS TapaHTid KOHCTUTYIIIH-
HOTO TpaBa Ha CBOOOMY 00’€IHAaHHS Yy MOJITHYHI mapTii € nediHimisa
[1. M. PaGiHoBuuYa: «rapaHTii peanizailii KOHCTUTYIIHHUX MpaB Ta CBOOO
JIOJIMHU 1 TPOMAJTHUHA — 116 YMOBU Ta 3acO0M, MPHUHIIMIIK Ta HOPMHU, SKI
3a0e3MeuyroTh 3IHCHEHHS, OXOPOHY 1 3aXUCT 3a3HAYEHUX IpaB, € 3aropy-
KOI0O BHMKOHAHHS JIEPKaBOIO Ta IHIIMMHU CyO’€KTamMH MpPaBOBIJHOCHH THX
000B’SI3KIB, K1 TTOKJIAJAI0THCS HA HUX 3 METOI0 peai3allii KOHCTUTYIIIHHUX
npaB Ta cBOOOI TIOAMHM 1 rpoMasiHuHay [11, c. 246]. YV npboMy BU3HAUEHHI
YITKO TPOCIIKOBY€ETHCS 3B’SI30K MK MpaBaMu Ta 00OB’S3KaMH, a TAaKOX
BKa3aHO Ha OCHOBHHU Cy0’€KT rapaHTyBaHHsI IPaB JIOIUHU — JCPIKaABY.

H. T. lllyknina BBaXkae: «rapaHTii OCHOBHHUX IMPaB 1 CBOOO I JIFOJUHHU
il TpoMaIsTHUHA SBISIOTH COOOI0 CUCTEMY HOPM, MPUHIIUITIB, YMOB 1 BUMOT,
AK1 3a0€3MeuyloTh y CYKYMHOCTI JIOJIEpXaHHS IpaB, cBOOOJ 1 3aKOHHHMX
iHTepeciB ocobu. CucteMa TrapaHTiii mpaB 1 CBOOOJ JIOJWHHM BKJIIOUYAE
nepeyMOBH €KOHOMIYHOTO, MOJITHYHOTO, OpraHi3alliifHOro Ta MpaBOBOTO
XapakTepy, a TAKOXK 3aXUCTy MpaB i cBo6o . Cuctema rapaHTiii — 11e YMOBH,
3aco0u ¥ MeTonu, sIKi 3a0e3neuyroTh (PaKTHUUHY peajlizalliio Ta BCeOIuHYy
OXOpOHY MpaB 1 cBoOoa ocodu» [12, ¢. 206-207]. B ogHOMy 3 HaBeIESHUX
BU3HAYEHb HWIUIOCS MPO T€, MO TapaHTii — Ileé HE MPOCTO HU3KA YMOB,
3aco0iB Ta crocoOiB peaizallii, OXOPOHH Ta 3aXUCTY MpaB, a IXHA CHUCTEMA,
H. T lllyknina Hajgama mepiIocTi caMe Iii o3Halll rapaHTii, BIIMOBHBIIHCH
BiJl BU3HAUYCHHSI TIOHATTS «TapaHTIi MpaB JIOJIMHN» HAa KOPUCTh BU3SHAUCHHS
MOHATTSl «CHCTEMa TapaHTId MpaB JIOAMHW». XO04ya Taka TOYKa 30py HE
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3HAWIIUIA MIXPOKOTO PO3MOBCIOKEHHS B YKPATHCHKIN IOPUANYHIN JiTepaTypi,
CJI MIATPUMATH 3aCTOCYBaHHS CHUCTEMHOTO MiJIXOJy JI0 TapaHTiil mpas
moaunu. [Ipore He 3po3ymino, mpo AKi camMe METOAU AK TapaHTii mpas
monuHau Wnetbes y BuzHadenHi H. I'. HlykiiHoi.

VY3aranbHIOIOUM MpoaHami3oBaHi aediuimii, A1Ha1eM0 BUCHOBKY, IO
rapaHTii KOHCTUTYIIMHOTO MpaBa Ha CBOOOAY OO’€AHAHHS Yy MOJITUYHI
napTii — L€ cucTeMa yMoB, 3aco0iB Ta crocoOiB peani3alii, OXOPOHU Ta
3aXMCTY IBOTO MpaBa.

AHami3yloun HassBHI BU3HAYCHHSI MTOHSTTS «TapaHTIl MpaB JIIOIUHNY,
BCTAHOBJICHO, IO JESKI BUEHI PO3TJSAIAIOTh K TaKl BUKIIOYHO IOPUIUYHI
(mpaBoBI) rapaHTIii, X04a HasBHI U ixH1 1HII Buau. Lle 3yMoBII0€ nUTaHHS
o0 kiacudikamii rapaHTid Opu JOCHIIKEHHI KOHCTUTYIIMHOTO MpaBa
Ha cBoOOoxy oO’emnanHs y mnoxithmuHi maprtii. [loku mo 1 mpoOnema
B YKpaTHCBhKIM IOPUAMYHIN JIiTepaTypl HE PO3risAaiach, a TOMY JOIIBHO
3BEPHYTUCh JI0 THUX MPOIMO3ULIHA, sIKIi CHOPMYIbOBAHO ISl TPYITyBaHHS
rapaHTiil IpaB JIOJUHU Y IIJIOMY.

ComuianbHi Ta 1yXOBH1, EKOHOMIYHI, MOJITUYHI Ta IOPUIUYHI TapaAHTIT
Buokpemutroe . I1. Kimimoga [5, ¢. 191]. Taka npormno3utlis € TOBEpPXOBOIO —
HacamIepe yepe3 Te, [0 aBTOp HE BU3HAYMJIA MIJCTaBy AJIS 3aIPOIOHO-
BaHOi kiacudikamii. OgHaKk TpH BiTOKPEMJICHHI IOPUIUYHUX TapaHTIM BiJ
yCIX 1HIIMX OUIBIIICTh TOCTIAHUKIB HE 3ragye. ABTopu kHurn «HoBa
Konctutyuist Ykpainu: ornsn, koMmeHTapl 1 TeKCT OCHOBHOTO 3aKOHY»
3aMpoIOHyBaIM MOAUISTH TapaHTii MpaB JIOAWHA Ha JIBI OCHOBHI TPYyTH:
3arajJbHOCYCIUIBHI (3arajlbHOCOIIANIbHI) Ta opuanYHi. [{o 3aranbHOCYCHiIb-
HUX BOHH BiJIHECJTH TTOJIITUYHI, EKOHOMIYHI, COLIabHI Ta JyXOBHI (KYJIbTYPHI)
rapanTii [13, c. 41]. II. M. PaGiHoBUY ToAlJIss€ TapaHTii mpaB 1 cBOOOa Ha
3arajbHOCOLIa]bHI Ta cremiaibHi. J[0 3arajJbHOCOLIANBHUX HAyKOBELb
BiJTHOCUTH €KOHOMIYHI, MOJITUYHI, JyXOBHO-1JI€OJIOTIUHI TapaHTii, a M010
crierialbHUX 3a3Hayae, 110 1€ BCTAHOBIICHI JIEPKABOIO IOPUIUYHI HOPMHU,
CIpsIMOBaH1 Ha 3a0e3MeyYeHHs] MpaB JIIOJAWHHU, a TaKOX MPaKTUYHA isUTb-
HICTh 13 3aCTOCYBAaHHS IIMX HOPM Ta MPaBO3aCTOCOBYI aKTH BIJMOBIAHHX
oprauiB Biaau [14, c. 7-8].

Knacudikamiro 1ux nouste Hagae €. B. biio3sopoBa, migkpecironyy,
0 «3a 3MICTOM 1 BHJIaMH TapaHTii mpaB 1 cBOOOA 0COOM MOAUISIOTHCS Ha
3arajgpHi Ta cremianbHi. J[0 3araJbHMX TapaHTId HajaekaTh €KOHOMIYHI,
MOJIITUYHI, COIlajbHI, 1ICOJIOTIYHI Ta KyJIbTYpHI TapaHTii, a J0 Cremiaib-
HUX — [IPAaBOBI1 rapaHTii npas 1 cBOOO ocodom» [8, c. 27].

Takum 4MHOM, TIPU JOCHIHKEHHI KOHCTUTYIIIHHOTO MpaBa Ha CBOOOY
00’€THaHHS Y TTOITUYHI TapTii 3aJIeKHO BIJ] 3MICTY Ta BUAY TapaHTiil IpaB
JIFOJTUHU CITiJT BUOKPEMITIOBATH:

» 3arajbHi TapaHTii KOHCTHTYIIMHOTO TpaBa Ha cBoOoxy 00’€n-

HaHHS y MOJITHYHI NApPTIi;
» cremiaibHi (FOPUINYHI, PABOBI) rapaHTii KOHCTUTYIIHHOTO TpaBa
Ha cBOOO/y 00’ €/IHaHHS Y NOJITHYHI HapTii.

0 00000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000

ISSN 2616-6100. 30BHIIIIH TOPriBAA: €EKOHOMIKa, (piHaHcy, mpaso. 2018. Ne 4 37



IIYBAIYHE ITPABO

BaxuBicTh crieriaTbHuX (FOPUANIHUX, TTPABOBUX ) TapaHTiii KOHCTHUTY-
[IHHOTO TIpaBa Ha CBOOOMY O0O0’€HaHHS Yy TMOJITAYHI TapTii BaXKO
3arnepedyBaTH, 3 OTJISiy Ha HAsSBHICTH JOBOJI IPYHTOBHOI'O HOPMATUBHOTO
pEryJOBaHHS IHOTO MpaBa. Y CKIAJl 3arajJbHUX TapaHTId KOHCTUTYIIIH-
HOTO TIpaBa Ha cB0OOY 00’€qHAHHS y TOJITUYHI MApTii CJIiJI BAOKPEMUTH
JIBI TPYNHM TaKWUX TapaHTIA: MOJITHYHI Ta COLIAJIbHO-eKOHOMIUHI. BapTto
HiJKPECINUTH, IO AYXOBHI rapaHTii, sIKI 4acTO HPOMOHYIOTh BHOKPEMIIIO-
BaTH BUEHI, y KOHTEKCTI JTOCIIKEHHS KOHCTUTYIIIIHHOTO MpaBa Ha CBOOOIY
0o0’eHAaHHS y TOJNITUYHI TapTii Maibke 30iratoThCsi 3 TMOJITUYHUMH Ta-
paHTIsIMU, @ TOMY HE OTPEOYIOTh BUOKPEMIICHHS B OKPEMY T'PYIILY.

Ha mepmiomy wMicmi cepen 3aradbHUX TapaHTId KOHCTHUTYIIHHOTO
mpaBa Ha CBOOOAY 00’€HAHHS y TOJITHYHI MApPTIi JOIIILHO PO3MICTUTH
HOJIITUYHI TapaHTii.

Jlo nonituunux rapantiit I1. M. PaGiHoBUY BiTHOCHUTB: JE€MOKpAaTHY-
HUN YCTpill CyCHIIBCTBA; ITUTFOPATICTUYHY, BIIKPUTY MOJITUYHY CHUCTEMY;
HASBHICTh PO3TATYKEHOI MEpeXi IPOMAJCHKUX 00’ €THaHb, Y TOMY YHUCII Pi3-
HUX OCEpEKIB CYCIIbCTBA; JEMOKpPAaTUUHY BUOOpUY cUCTeMy Ta iH. [14, c. §].
3HAYYIIICTh JAEMOKPATHYHOTO JIEPKABHOTO PEXKHUMY Ta MOJITHYHOTO TUTIOpa-
J3My SIK OJTHOT 3 TapaHTii KOHCTUTYIIITHOTO MpaBa Ha CBOOOIY 00’ €aHaH-
HSl Y TIOJIITUYHI MapTii BaKKO MEPeoIiHuTU. BOHM y CYKYITHOCTI 3 1HIIUMU
MOJIITUYHUMU TapaHTIsIMU (HAJISKHUM PIBHEM TOJIITUYHOT KyJIbTYypHU TOJIITHY-
HUX NapTii, 30KpemMa, Ta IHIIUX THCTUTYTIB I'POMAISHCHKOIO CYCIIJIbCTBA
y LJIOMY, 3aJly9€HHSIM TPOMaJISH 10 Y4acTi B yNPaBIiHHI JEP>KaBHUMH Ta
MICIIEBUMH CITpaBaMHU TOI0) HaOyBarOTh HAJ3BUYANHOI BAXKJIIMBOCTI IS
rapaHTyBaHHs JOCIIHPKYBaHOTO MIpaBa.

Jlo colianbHO-€eKOHOMIYHHUX TapaHTi KOHCTUTYIIIHHOTO TpaBa Ha
cB00OMY 00’€THAHHS Y MOJITHYHI MAPTIi CJiJ] BIAHECTH CTaOLIBHICTh €KOHO-
MIYHO1 CUCTEMH CYCHIbCTBA T4 BUBAXKEHY CHCTEMY MOAATKIB Ta 300piB (3a
YMOB BiJICyTHOCTI 3HAYHOTO AC(IIUTY JACPKABHOTO OIOJIKETY € MOKIUBUM
3a0e3MeueHHs] HaJeKHOI MareplaabHOI MIATPUMKH YCIX YU JESKUX TOJIi-
TUYHUX TIApTii), BUSHAHHS MPUBATHOI BJIACHOCTI (13 3aCTOCYBaHHSM SKOi
dopmyeTbess MaTepiaibHO-(piHaHCOBA 0a3a MOJITHUYHHUX MapTiil), nependayy-
BaHICTh MOJATKOBOI MOJIITUKH JAepaBu (III0 HaJla€ MOXKJIMBICTh TUTAHYBaTH
BHECKH Ha (DYHKIIIOHYBaHHS Ta PO3BUTOK MOJITUYHHX MAPTIH SIK IXHIM WIeHaM,
TakK 1 IHIIUM 0c00aM, SIKUM IIe He 3a00POHEHO 3aKOHO/IaBCTBOM ) TOIIIO.

CrnemnianbHi (IOpUIUYHI, IPABOBI) TAPAHTIT HAYKOBIII BU3HAYAIOTH T10-
piznomy. Ha nymky B. @.Iloropinka, B.B.TonoBuenka ta M. L. Ciporo,
«IOpUIMYHI rapaHTii € crneuu@iuHuM IPaBOBUM 3aco00M 3a0e3leyeHHS,
peamizariii, OXOPOHU Ta 3aXMCTy TpaB JIIOJWHU 1 TpoMajsHHUHA... FOpu-
TUYHI rapaHTii — 1e mepeadadeHi 3aKOHOM CIellialibHI 3acO0M MpaKTHY-
HOTO 3a0e3MeueHHs MpaB 1 CBOOOJ JIOJWHU 1 TpoMaasHuHa» [15, c. 40].
B. ®@. [loropinko aetanidyBaB, IO 1€ «HAJAHHS Jep)kaBoi0 (HopMaabHOI
(ropuan4HOi) 3araabHO000B’SA3KOBOCTI TUM YMOBaM, sIKi HEOOXiIHI JyIst
TOTO, MO0 KOKHA JIFOJJMHA MOTJIa CKOPUCTATUCS CBOIMU KOHCTUTYIIHHUMU
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npaBamu 1 cBoOogamu. KOpuanuHi rapaHTii BCTAaHOBIIOIOTHCS AEP’KaBOIO
B KoHCTUTY1IiT, HOpMaxX MOTOYHOrO 3aKOHOAABCTBA. IX METOIO € pealbHe
3a0e3MeYeHHs MPaBOBUMHU 3aC00aMU MAaKCUMAIbHOTO 31HCHEHHS, OXOPOHH
¥ 3axucTy mpaB 1 cBo6oa rpoMassin» [16, c. 208]. S. I1. Ky3sMeHko BBaxae,
0 «IOPUAUYHI (CHemiaibHl) rapaHTii OXOIUTIOITH YCI TPaBOBI 3aco0u
1 crrocobu, 3a JIOMIOMOTOI0 SIKUX PEali3yIoThCs, OXOPOHSIOTHCSA, 3aXHIla-
IOThCS TIpaBa 1 CBOOOAM TPOMAJISIH, YCYyBaIOTHCS MOPYIICHHS MPaB 1 CBOOO,
MOHOBJIIOIOTHCS MOpYIIeHi mpasay [17, c. 28-29].

Haii6inpim nomupeHumu y ¢$axoBiil JiTeparypl € Taki BUSHAUYCHHS
JIOCJTIIPKYBAHOI TPYMH TapaHTIM:

» «mpaBoBi (FOpUAWYHI) rapaHTil peajizalii mpaB Ta CBOOOS ... — II¢
CYKYTHICTh BCTAHOBJICHHUX JCPYKABOIO MMPABOBUX HOPM, TIPABOBHX
croco0iB 1 3aco0iB, 3a JIOMOMOTOIO SIKUX PEalli3yIOThCs, 0XOPO-
HSIIOTHCSI, 3aXUIIAIOTHCS IMpaBa 1 CBOOOIU 0COOM Ta TOHOBIIO-
I0ThCA MopyIeHi npasay [18, ¢. 60];

» «OpUIUYHI TapaHTii — II€ CHCTeMa B3a€MOIOB’s3aHUX (hopm
1 c11oco01B (HOPMaTUBHUX, IHCTUTYLIOHAIBHUX 1 MPOLECYaIbHUX),
110 3a0e3MeUyIOTh HAJISKHE BU3HAHHS, 3aXHCT 1 peaii3allito MeBHUX
mpaB 1 TaKuX, 10 M BiJIMTOBI1al0Th, 000B’A3KiB» [5, c. 192].

3 omisiy Ha II€, a TaKOXX HAJEKHICTh CIELIaIbHUX TapaHTid mpaB
JIOAWHUA 10 TapaHTid TMpaB JIIOJWHU 3allPOMOHOBAHO TaKe BU3HAYCHHS:
cremianpHl rapaHTii KOHCTHUTYIIMHOrO MmpaBa Ha CBOOOAY 00’ €IHAHHS
y HNOJITUYHI MapTii — 1€ CHUCTeMa IMPaBOBUX yMOB, 3aC00IB Ta CIOCOO0IB
peaJizarlii, OXOPOHH Ta 3aXKHCTY LIbOTO MpaBa.

BucHoBkm. /{151 Bu3HaueHHs Ae(iHILI] TOHATTA «TrapaHTii KOHCTUTY-
[IHHOTO TpaBa Ha CBOOOAY O0’€AHAHHS y MOJITUYHI MapTii» BAKIUBUMU
€ Taki KpuTepii, SK CHUCTEMa iX yMOB, 3ac00iB Ta cmocoOiB peaizarlii,
OXOpPOHHU Ta 3aXUCTy I[LOTO MpaBa, CIElialbHI TapaHTii KOHCTUTYIIHHOTO
mpaBa Ha cBOOOJy 00’€HAHHS y TMOJITHYHI MapTii» — CUCTEMa MPaBOBUX
YMOB, 3ac001B Ta Croco0iB peasizallii, OXOpOHH Ta 3aXUCTy IHOTO IMpaBa.
3anekHo BiJ 3MICTYy Ta BUY I'apaHTId € MiJCTaBU BUOKPEMIIIOBATHU 3arajibHI
rapanTtii KOHCTHTYI[IHHOTO TIpaBa Ha CBOOOMY OO’€HAaHHSA Y TMOJNITHYHI
napTii Ta creuianbHl (FOPUAWYHI, TPABOBI) TapaHTIi KOHCTHUTYIIHHOTO
mpaBa Ha CBOOOIy 00’€qHAHHSA Yy MOJITAYHI MapTii. Y CKJIaal 3arajbHUX
rapaHTii KOHCTUTYIIHHOTO TMpaBa Ha CBOOOMY OO0 €IHAHHS y MOJITHYHI
napTii CIiJl BUAULSITH JUIIE TOJITHYHI Ta COI1aJbHO-CKOHOMIYHI TapaHTIi,
a/pKe TyXOBHI Ta/ab0 KyJIbTYpHI rapanTii y KOHTEKCTI JOCIHIHKEHHS KOHC-
TUTYIIITHOTO TIpaBa Ha cBOOOAY OO’€IHaHHSA Yy TOJITUYHI MapTii Maibke
301ratoThCs 3 MOMITHYHUMU TapaHTISIMH.

[lepcriekTHBY MOJANBIIMX JOCTIIKEHb y 1IbOMY HarpsiMi BOAUarOThCs
y HEOOX1HOCTI I'PyHTOBHOT'O aHaJli3y HOPMAaTHUBHO-IIPABOBUX Ta OpraHiza-
ITHO-TIPaBOBUX TapaHTIH KOHCTUTYIIHHOTO TMpaBa TPOMaJsiH Ha CBOOOIY
00’eTHaHHS Y TOJITHYHI HapTii.
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Osaulenko S. Guarantees of the right of citizens to freedom of association in

political parties.

Background. The urgency of the research topic is that at the present stage of

social development in the first place — the European integration aspirations of Ukraine,
and secondly, the activation of the development of public and public life in a democratic
direction contributes to raising the attention to the creation and functioning of political
parties. Particularly political parties are intensifying on the eve of elections, and regular
elections in Ukraine are no exception. At the same time, the majority of modern studies of
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the constitutional right of citizens to freedom of association in political parties are quite
logical, taking into account the above-mentioned, around the object of this subjective
right — political parties. And the guarantees of the implementation of the constitutional
right of citizens to freedom of association in political parties in the legal literature are
almost not paid attention. Thus, the problem of guarantees of the constitutional law under
consideration becomes significant.

Analysis of recent researches and publications. The monographic study of
V. V. Chernichko (thesis for obtaining a scientific degree of the candidate of legal
sciences on the topic «Constitutional right to unite in political parties in Ukraine and
EU countries: comparative legal analysisy (Uzhhorod, 2016) and A. M. Moiseyev
«Constitutional right of citizens to unite in political parties and the judicial practice of
its protection» (Moscow, 2008) are devoted to the certain attention to guarantees of the
constitutional right of citizens to freedom of association in political parties. However,
when writing the article, much of the works of those scholars who investigated the
guarantees of human rights as a whole became much more useful.

The aim of the article is to propose definitions of the concepts of «guarantee of
the constitutional right to freedom of association in political partiesy, «special guarantees of
the constitutional right to freedom of association in political parties», as well as the
classification of guarantees, depending on the content and type, taking into account
peculiarities, inherent in the guarantees is the constitutional right to freedom of
association in political parties.

Materials and methods. The author uses the works of the Ukrainian scientists,
that have researched the guarantees of the human rights, mostly specialists in the
constitutional law and in the theory of state and law. The main methods for the study are:
systemic, that allows to see guarantees as a system, and comparative, that allows to
create the own definition based on the existing proposals.

Results. According to the results of the study, the definitions of «guarantees of the
constitutional right to freedom of association in political partiesy (system of conditions,
means and methods of realization, protection and protection of this right) are formulated.
One more definition, proposed based on the results of the research, is for the term
«special guarantees of the constitutional right to freedom of association in political
partiesy (system of legal conditions, means and methods of realization, protection and
protection of this right).

Conclusion. Depending on the content and type of guarantees, it is proposed to
highlight: a) general guarantees of the constitutional right to freedom of association in
political parties; b) special (legal, legal) guarantees of the constitutional right to freedom
of association in political parties. It is proved that in the general guarantees of the
constitutional right to freedom of association in political parties it is necessary to single
out only political and socio-economic guarantees, spiritual and / or cultural safeguards
in the context of studying the constitutional right to freedom of association in political
parties almost coincide with political guarantees.

Keywords: the right to freedom of association in political parties, political parties,
political right, human right, guarantees of human right, the guarantees of constitutional right.
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MIKIYYPOBA Oubra,
K. 0. H. JIOIEHT KadeIpr Mi>KHAPOIHOTO ITyOJIIYHOTO IpaBa
KuiBcbkoro HalioHaJIbHOTO TOPTOBENBEHO-EKOHOMIYHOTO YHIBEPCUTETY

IIPABO A0 AVTHU
HA OTPMAHHS B3AEMHOI BUTO AN
BIA CITIBPOBITHUIITBA

Ilpoananizosano 8idoOpadicenHs npasa mOOUHU HA OMPUMAHHI B3AEMHOI MdA
Cnpaseonusoi 6ueo0u 8i0 CRiBPOOIMHUYMEBA 8 HAYIOHATILHOMY MA MINCHAPOOHOMY HPASI.

Kniouoei cnosa: MiKHapogHe IpaBo, MpaBa JIOAWHHM, B3a€MHA BHTOAA,
CTpaBeJIMBICTh, EKOHOMIYHE CIIBPOOITHHUIITBO, TIPABO PO3BUTKY.

Muxkuuypoea O. Ilpago uenogeka Ha noyueHue 63aUMHOIU 6bl1200bl OM
compyonuuecmea. Ilpoananusuposano omobpadcenue npasa yenoeka Ha NOIyYeHue
83AUMHOU U CNPABEONUBOU BbI2OO0bL OM COMPYOHUYECTNBA 8 HAYUOHANLHOM U MelCcOY-
HapooHoM npase.

Knwuesvie crnosa: MCXKAYHAPOAHOC MPAaBO, IpaBa YCJIOBCKA, B3aMMHAasl BbII'OJa,
CIIPaBCJIMBOCTh, SKOHOMUNYCCKOC COTPYAHNYCCTBO, ITPABO Pa3BUTHUA.

IlocranoBka nmpodsemu. [Ipasa moauHu, ki 3aikcoBaHI B HAIIOHATb-
HOMY Ta MIKHApOJHOMY TpaBi, € IMIIEPaTUBHUMH HOpPMaMH i HaJJat0Th TIEBHI
rapanTii CTaHIapTiB TiAHOTO JKUTTA KOXHIiM oauHi. [Ipobrema GigHOCTI,
nucbanaHc PO3BUTKY OKPEMHUX KpaiH CBITY € TUMH COILaJIbHO-€KOHOMIY-
HUMU (paKTOpamH, 110 MOCHITIOIOTH KOH(IIIKTHICTD 1 HAIIPYKEHICTh BITHOCHUH
SK B HAI[IOHAJIBbHIHN, TaK 1 MDKHAPOAHO-TIPABOBIH IUIOIIKHI, Ta € HACIIIKAMHU
MOPYIICHHS MPaBa JIFOANHH.

AKTyanpHICTh TeMU 00YMOBITIOE TTOTPeOy BHUBUCHHS MPOOIIEM 3abe3rie-
YEeHHSI ONTHUMAJIBHOTO OOCSTY OCHOBOTOJIOKHHUX IpaB JOJIMHU, B CUCTEMI
SAKUX KOHCTPYKTHUBHE MICII€ BIABOAWIIOCS O MpaBy Ha OTPUMAaHHS B3a€MHOI
Ta CIIPaBEIJIMBOI BUTOAM B1J] CITIBIAIIi.

AHaJi3 oCTaHHIX JocaiKeHb i myOaikauniil. Hapasi vag gocmimken-
HSMHM TIpaB JIIOJWHM MpaIfoe 6arato BITYU3HIHUX HAYKOBIIIB. Mi>xkKHapOIH1
CTaHJapTH MpaB JIOJAWHM, iX 3arajbHl O3HAKH Ta KIacU(IKAIIIO0 JTOCTIIKY-
101b 1. PaGinoBuy 1 II. Beneupka [1]. AkTyanbHi acnekTd 3aXHCTy IpaB
JIOAMHU Ta PEryJIIOBaHHA Mirpamii B Mexax Iulany aiid Ykpaina — €C
BuBuae [. Bisnbko [2].

[TpoTe HaylexkHOT yBaru OKpeMOMY JOCIIPKEHHIO MpaBa JIOAUHU Ha
OTpUMAaHHS B3a€EMHO1 BUTOJIM B1J] CIIIBPOOITHUIITBA BUCHI HE TIPUALISIIM.

© Mikiuyposa O., 2018
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MeTo10 CTaTTi € AOCHIPKEHHS MICISl Ta pOJi IpaBa JIOJWHUA Ha
OTpPHMAaHHS B3a€EMHOI Ta CIIPABEJTMBOI BUTO/IU BiJI CIIIBPOOITHHUIITBA B CUCTEMI
NpaB JIFOUHHU, 3a(IKCOBAaHUX HA HAI[IOHAILHOMY Ta MDKHAPOJHOMY PIBHSX.

Martepiajau Ta MeToau. Y poOOTI BUKOPUCTAHO 3aralbHOHAYKOBI —
aHaJi3y Ta CUHTE3y, CUCTEMHO-CTPYKTYPHH, MOJICIIIOBaHHSA, a0CTparyBaHHs,
(opMaNbHO-TIOTIYHUNA, ICTOPUYHHNA, — @ TAKOK KOHKPETHO-HAYKOBI METOAU
IOPUCTIPYICHINT — TIIyMadeHHS HOPM TIpaBa, IOPUAUKO-TOTMATUYHUH, TI0-
PIBHSUTBHO-TIPABOBHI Ta 1HIIII.

PesyabTaTtu gociaigpkenHsa. Cuctema npas i CBOOO JIOAMHUA Hapasi
3a(ikcoBaHa B MIDKHAPOJHOMY Ta HAIIOHAILHOMY 3aKOHOJABCTBI, BUCTYIIA€E
pe3yJIbTaTOM TPUBAJIOTO 1CTOPUYHOTO PO3BUTKY MPHUHIMIIB 1 CTaHIAPTIB
1 € HOPMOIO Cy4acHOTo npasa. MopaiibHi, (hi10co()ChKi, XpUCTUSIHCHKI OCHOBU
npaB i cBOOO/ JTIOJUHU CTBOPIOBAJIMCH TOPS]] 3 TPABOBUMH TOTJISIaMU Ha
HBOTO SIK Ha WieHa couiyMmy. B Teopii Ta mpakTtuuniil peanizarmii cucrema
npaBa Ha KOXXHOMY €Talll iCTOPUYHOTO PO3BUTKY TI€I0 UM IHIIOK MipOIO
MICTHJIa TIPABOBY TEOPil0 OCOOMCTOCTI SIK Cy0’€KTa mpaBa ¥ BiANOBiIHI
CYJUKEHHS TIpo i ipaBa Ta 000B’s3KH, X TapaHTii — BiJl eIEMEHTapHUX 1 00OMe-
KEHUX JI0 HalO1IbIl po3BUHEHUX. [IpaBa MOIMHN € BaKIMBUM, HEBIIUTH-
HUM 1 HEOJMIHHUM KOMIIOHEHTOM OyJlb-SIKOTO IpaBa 3arajioM, cy0’€KTHBHO-
ICTOPUYHUM AacIeKTOM TPOSIBY CYTHOCTI IpaBa SIK OCOOJMBOTO THILY
1 cienngiuHoi hopmu corianbHOro ynpasiiHas. [IpaBo 6e3 mpas aroanHu
TaK caMO HEMOXKIIMBE, SIK 1 IPaBO JIFOIMHY Oe3 HhOTo M 11032 HuM [ 1, ¢. 20].

VY cuctemi MDKHApPOJHOTO IpaBa MPUHIMII TIOBard MpaB Ta OCHOB-
HUX CBOOOJ JIIOJMHU € IMIEPATUBHOIO HOPMOK MIKHAPOJHOIO IpaBa, 1110
YHEMOKJIUBIIIOE BIAXUJIEHHS Bif Hei a0o 1i 3MiHy yYaCHUKaMH TMPaBOBiJ-
HOCHH 1 3000B’s13y€ Jiep>KaBU HE MOPYIIyBaTH MpaBa JIIOJAUHH, BUKIAICHI
B YHMCJICHHUX MDKHAPOJIHO-TIPABOBUX aKTaX. J[epenom 3akpirieHHs bOTO
npuniuiy €: Craryr OOH 1945 p. ta 3akmounuit akt Hapaau 3 Gesnexu ta
cniBpoOiTHUIITBA B €Bpori 1975 p., Ae npuHIUI NOBary mpaB i OCHOBHHUX
cBO0OOJ] JIOJMHU PO3KpUBAETHCA nAeTaibHime [3; 4]. OCHOBHI HOPMH TpaB
JIIOJIMHM 3aKpIIJICHO B 3arajibHii JeKiIapalii mpas i cBOOO JIFOAUHH 1 TPO-
maasauHa 1948 p., MixkHapoIHOMY TMaKTI PO €KOHOMIYHI, COIIabHI 1 KYJIb-
TypHi mpaBa 1966 p., MikHapoJHOMY TaKTI PO TPOMAJISHCHKI 1 TMOJITUYHI
npaBa 1966 p. 1 pakynpraTuBHOMY TpOTOKOJI 10 HBOTO 1989 p. [4-8]. L1
JOKYMEHTH Bi0OpakaroTh PO3BUTOK MpaB JIIOJAMHU Ta iX PO3IMIMPEHHS
npotsrom XX CT.

Hapa3i B HOKTpUHI MIXKHApOJHOTO MpaBa BUIUISIOTECA YOTUPH
MOKOJIIHHS MpaB JOIWHU. [lepuie — 0COOMCTI i TIOJMITHYHI IIpaBa: MpaBo Ha
JKUTTS; TIPaBO HA MOBAry 4ecTi W TiJHOCTI JIFOJIMHU; MPaBO Ha CBOOOIY Ta
0COOUCTY HEIOTOPKAHHICTh; HEJIOTOPKAHHICTH MPUBATHOTO KUTTS; CBOOOIY
nepecyBaHHs; CBOOOaY BHOOpPY HAIIOHAIBHOCTI W BHOOPY MOBH CIILIKY-
BaHHS; MIPABO HA CYJOBHM PO3TJIsi; MPAaBO HA MPE3YMIIIIF0 HEBUHYBATOCTI,
MIPaBO Ha y4acTh B YIIPABIIIHHI CIpaBaMU JIepKaBH;, BUOOPUI IIpaBa; CBOOOIY
CJIOBA; MPaBO HAa MHUPHI 310paHHS; MPaBO HA CTBOPEHHs CIJIOK 1 00’ €IHAHb
Ta 1H.; Opyee — COIIAIbHO-€KOHOMIYHI Ta KyJbTYypHI TpaBa: MpaBo Ha Mpallio;
MIPaBO Ha BIAMOYMHOK; MIPABO Ha COIllaIbHE 3a0€3MEYCHHS; MIPABO Ha JKUTJIO;
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IpaBO HA TIJHUN pPIBEHb JKUTTS; MPaBO HA OXOPOHY 370pPOB’s, MPaBO Ha
OCBITY; IIPaBO Ha JIOCTYH 0 KYJbTYPHHX I[IHHOCTEH; MpaBo BUIbHO Opatu
y4acTh y KyJbTYPHOMY KHTTI CYCIIIbCTBA; MPABO HA TBOPYICTH; MPAaBO Ha
KOPUCTYBAaHHS pe3yJibTaTaMH HAyKOBOTO MPOTpeCy Ta iH.; mpeme — MpaBa
KOJICKTHBHI: TPaBO HAa MHUp, MPaBO Ha PO330pPOEHHS, MPAaBO HA Oe3MEUHE
HaBKOJIMIIHE CEPElIOBUINE, MPABO HAa PO3BUTOK Ta iH.; yemgepme — 0Oio-
JOTI4HI TpaBa JIOAWHHU, TOB’S3aHI 3 BIOKPUTTAMU B Taldy3l HayKu Ta
TeHETUKU: KJIOHYBaHHS, TMEPECaKEHHsI OpraHiB, CyporaTHe MaTepUHCTBO
Ta iH. [9, c. 172; 10, c. 95].

[IpaBo nroAMHM HA OTPUMAHHS B3a€EMHOI Ta CIIPABEIMBOI BUTOJU HE
3a3HAYAETBCA CepeJ| IPaB JIOJMHH JKOJHOTO IOKONiHHA. Moro BapTo Bij-
HECTH 0 JAPYTOro MOKOJIHHS MpaB JIIOJUHH, aJKe 1€ € TO3UTUBHE MPaBo,
Ta 3aKPIMUTH B MIXKHAPOTHO-IIPABOBOMY aKTi, 1[0 MAaTUME CUILY jus cogens.

["apmoHiliHe criBiCHYBaHHS JIOACH MOJJIMBE JIMIIE 33 YMOBHU 3a-
JIOBOJICHHSI 1XHIX MOTpeO yCiX PiBHIB Ha KOXXHOMY €Tarll IXHbOTO >KUTTS.
Came ToMy JIOAMHA 3MYIIIEHA CITIBIPAIIOBATH 3 IHIIUMU JIOABMHU. OTHUM
3 OCHOBHHUX IICHUXOJIOTIYHUX MOTHBIB JOOPOCOBICHOTO CIIBPOOITHHIITBA
€ OTPUMaHHS CTOPOHAMH BJIACHUX BHUTOJ. BUTOIM CTOPIH MOXYTH JIexKaTh
K B MarepiajibHii, TaK 1 B HeMarepiaJbHI{ IJIOUIMHI, MPOTE iX 3HAYCHHS
Ui €()eKTUBHOTO CIIBPOOITHUIITBA € BU3HAYATILHUM.

VYpaxoByrour npupo.Iy JFOAWHH, BAPTO 3a3HAYUTH, IO KOKHA CTOPOHA
CHprO61THI/II_ITBa MparHyTHME 110 MaKCHUMIi3aIlii BIACHUX BUTOJ IPH MiHIMi3a-
1[ii BIACHUX BTPAT, 5IK1 4aCTO € BUTOJAaMH MapTHEpa. Tak MOXYTh BUHUKATH
HEpIBHO3HAYHI a00 HEeKBiBaJeHTHI OOMIHM, SKI MOXYTb MPHU3BECTH 0
HEBJIOBOJICHHSI pe3yJIbTaTaMU CIIBPOOITHHIITBA 3 OOKY OJHIEI 13 CTOpIH
1 HaMpPy>»KEeHOCTI BiJIHOCUH, HaBITh BUHUKHEHHS KOH(iKTiB. L{i BUCHOBKH
aKTyalbHI SIK JJI1 HalllOHAJIBHOIO PIiBHA, J€ KOXKHa ocofa € cy0’eKToM
1 peripe3eHTye cama cebe, Tak 1 Ui MI>KHAPOJHOTO PIBHSI, JI€ MpPEeCTaBHU-
KaMHM 1IHTEPECIB PI3HUX TPYII JIOJEH € JeprKaBa.

VY HaiioHadbHOMY TpaBi YKpaiHU COIllabHO-€KOHOMIYHI IIpaBa Jo-
muHU MicTiIThes B cT. 41-54 Koncrutymii Ykpainu [11]. I[Ipore nmpaBa Ha
OTpPUMaHHS B3a€EMHOI Ta CIIPABEUIMBOI BUTOJU CEpeJl MPaB rpOMaJIsH HAIIOi
Jep>kaBu He BUAUIAEThCA. He Mae 3rajgku 1 mpo mpaBo JIOAUHU HA OTPH-
MaHHs CIIPaBeUIMBOI BUHATOPOJIM 3a CBOIO MpaIlio, ajxke CT. 43 3a3Hayae:
«KoxeH Mae mpaBo Ha HaJekHI, Oe3MeyHl 1 370pOBI YMOBHW Tparli, Ha
3ap06iTHy Iaty, He HIDKYY BiJl BH3HayeHoi 3akoHOM». lle o3Hauae, 110
BITYM3HAHUMA 3aKOHOJABEIb (PAKTUYHO ITHOPYE MOHSTTS CHpaBe,Z[JII/IBOCTl
B EKOHOMIYHHMX BIJHOCMHAX 1 HE 3aCy/[)Ky€ HEpiBHO3HAYHI BiJIHOCUHH, SK
1 HeeKBIBaJICHTHI OOMiHH.

Ha MibxHapogHOMY piBHI TUTaHHIO 3a0€3MEUYEeHHS COIlATbHO-SKOHOMIY-
HOI CIIPaBeITUBOCTI MPUALISUIOCH Outbie yBaru. [IpoTsrom apyroi monoBuHUA
XX c1. — moyatky XXI CT. CBITOBE CITIBTOBAPUCTBO YCBIIOMUJIO TJIO0AIBHY
B32€MO3AJICKHICTh, @ TOMY SIK Ha YHIBEPCAJIbHOMY, TaK 1 Ha PETIOHATBHOMY
PIBHSIX TIUTaHHSIM PO3BUTKY, IMOJOJIAHHIO O1THOCTI, 3MEHILIEHHIO COIIaIbHOT
HEPIBHOCTI, [rcOagaHCy PO3BUTKY Ha IJIAHETI Ta 3a0€3MEUCHHIO peaqbHOl
B3a€MHOI BUT'OJTU MPUCBSYEHO BEJTUKY KUTBKICTh MIKHAPOIHO-TIPABOBUX aKTIB.
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Ha piBni OOH 11poMy NUTaHHIO NPUIIIIEHO JOCTaTHBO YBaru y BiJ-
HOCHHAX M)XK OCHOBHUMH Cy0’€KTaMU MI>XHAPOJHOTO TpaBa — JeprKaBaMHU.
3 nmoyarky 60-x pokiB XX CT. MUTaHHS TAPMOHIHHOTO PO3BUTKY MIKHApPOI-
HOI TOPTIBII CTa€ MpeaMeToM ooroBopeHHs 6aratbox ceciit OOH, nacminkom
yoro Oyno mposeneHHs: B XKenesi B 1964 p. Ilepmoi kondepenuii OOH
3 TOPTiBJIi Ta PO3BUTKY, JIe CTBOPEHO HOBHUI opraH [ 'enepasHOi acamb6mei (I'A)
OOH 3 toprisni Ta pozButky (FOHKTA) [12, c. 62].

Voro nisumbHICTS 3/1iiiCHIIIA 3HAYHMI BHECOK y PO3BUTOK i 3aKpiIICHHS
NPUHLUIY B3a€MHOI BUTOJU SIK OCHOBH MDKHApPOJHOTO CIiBpOOITHHUIITBA,
30KpeMa, Led NPUHLIUI BUAUIEHO SIK OJWH 3 OCHOBHHUX MDKHApPOIHOTO
€KOHOMIYHOTO CIiBpOOITHUIITBA B «IIpHHIIMTIAaX MI>KHAPOAHUX TOPTOBEIHHUX
BiIHOCMH Ta TOPTrOBEJHHOI MOJITHKHU, IO CIPHUSIOTH PO3BUTKY» 1964 p.
Takox BiH MicTuThecs B Jleknmapauii mpo BcraHoBieHHss HoBoro MixHa-
ponaHoro ekonomiunoro mnopsaky (HMEID) 1974 p., IIporpami niii oo
BcraHoBneHHss HMEIT 1974 p., Xaprii ekoHOMIYHUX MpaB 1 00OB’SA3KiB
nepxaB 1974 p. Ta B 6araTh0x JTOKyMEHTax ii HaCTymHUX ceciit [12, c. 64].
VY Jlexnapaiiii HaroJomeHo Ha «HEOOX1THOCTI CTBOPEHHSI CHCTEMH MiKHa-
POIHUX E€KOHOMIYHHMX BIJTHOCHH Ha OCHOBI CYBEpEHHOI PiBHOCTI, B3a€EMHOI Ta
CIpaBeUIMBOI BUTOJU Ta TICHOTO B3a€EMO3B’SI3KY IHTEPECIB YCIX JEpiKaBy.
TakoX KOHKpPETH3YIOTbCS Ta PO3KPUBAIOTHCS TMOHSTTS B3a€EMHOI BUTOMM,
BOayvaroyu MOro HAMMOBHIIIMM BTIJICHHSIM Y BiACTYI1 Bl PIBHOCTI IOPUANY-
HOI Ha KOPUTH PiBHOCTI (paKTHUYHOI Y BIIHOCHMHAX KpaiH 3 Pi3HUM pPIBHEM
pO3BUTKY. MeToro Jiep:kaB XapTis BU3HAYAE «3a0X0UYEHHS CIIBPOOITHUIITBA
HAa OCHOBI B3a€MHOI BUT'OJIM Ta CIIPABEAJIUBUX TepeBarax».

HNoxymentu nHactynuux cecii FOHKTAJ] — Kapraxencbka yroga
«IIpo HOBE mapTHEPCTBO 3 METOK PO3BUTKY» 1992 p., baHrkokchka Jnekia-
pauis Ta mwiad gii 2000 p., Jeknapariisi TUCSHOMITTS, IPUAHATA PE3OTIOLIEI0
['A OOH 52/2 Bix 8.09.2000, Montepeiicbkuii koncencyc 2000 p., Jlekmna-
pamist «lyx Can Ilayno» 2004 p., IlincymkoBuii 1okyMeHT BcecBiTHHOTO
camity OOH, npuitnsatuii pesomromiero I'A OOH 60/1 Bix 16.09.2005,
Akxkpcbka yroga 2008 p., Jloxiticeka nexmapaitis 2008 p. Ta iH. HaroJOMIyHOTh
Ha TparHeHHI JepKaB JI0 CIPaBEIJIMBOCTI M PIBHOCTI Ha Tri00aJIbHOMY
piBHi [13, c. 74]. Pe3omonii 'A OOH ocTtaHHBOTO AECATUIITTS, a came:
Pezomrortist OOH 67/217 Big 21.12.2012 «Ha nuisixy 10 BCTaHOBJICHHS HOBOTO
€KOHOMIYHOTO TOPSAKY», [lopsaoKk JeHHUI B Tany3i pO3BUTKY Ha Mepioj
micast 2015 p., Pesomromis 71/214 Binm 2016 p. «MixHapogHa TOpriBIIs
1 PO3BUTOK» 3HOBY 3aKIIUKAIOTh JIEPYKABH JI0 B3AEMOBHT1IHOI Ta CIIPaBeITMBOT
TOPTiBIi i peajabHOi pIBHOCTI ycix ii ydyacHuUKiB [13, c. 76].

[Tpuniun B3aemHOi BUroau BTUIMBCS 1 B CTaTyTHHX MOJIOKEHHSIX
CeiroBoi opranizaitii Toprieii (COT), ne 3a3HagaeThbest: « CTOPOHU 1Ii€1 YTOIH,
Oakarouu CHPHATH IIISAM yTOJH, IUISXOM OOOMUIBHHMX 1 B3a€EMOBHUTITHUX
JIOMOBJIEHOCTEH, CIPSIMOBAHMX Ha 3HAYHE 3HIDKEHHS TapudiB Ta 1HIIMX
Oap’epiB y TOPriBIi Ta Ha YCYHEHHS TUCKPUMIHAIIMHOTO PEXUMY B MIXK-
HapOJHUX TOPTOBEJBHUX BIJHOCHHAX JOMOBISIIOTHCS MPO 3aCHYBaHHS
COT» [13, c. 103]. Yroau 3 perymoBanHs Topriii ToBapamu (I'ATT-94),
nociyramu (I'’ATC-94), 3 perymtoBaHHsI TIpaB 1HTEIEKTYallbHOI BJIACHOCTI
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(TPIIIC), a Takoxk MexaHI3M po3B’si3aHHs cropiB y Mexax COT mig-
TBEPIKYIOTh, IO B3a€MHA BHUI'0Jla € PEAJIbHOI0 OCHOBOIO CITIBPOOITHHUIITBA
nepkaB y mexax COT B 1 Halimmpmomy Tiaymadensi [13, c. 104]. [Ipaktuka
octanHboro paynay COT — «/loxa: mopsaaok neHHHI y cdepi pO3BUTKY»
BiJOOpaXkae MPOTHPIYUsS MK KpaiHaMu 3 MHUTAHHS peani3amii MpUHIUITY
B3a€EMHOI BUTO/HM, AKi oOroBoproBanucs Ha V MiHicTepchKiii KOH(pepeHuii
B M. Kankyn 2003 p., VI Minicrepcpkiii koHdpepenuii B M. ['oakonr 2005 p.,
Kenercbkux neperoBopax 2008 p. ta in. [13, c. 124]. [lns PO3BMHEHHX Kpa'l'H
Jloxiiicbkuit payHJl CTaB HOBMM €TaroMm nibepanizanii CBITOBHX PHHKIB,
30Kpema, pI/IHKlB KpaiH, 110 PO3BHBAIOTECS. OcraHHi MajM Ha METI yCyHEHHS
JTUCKPUMIHALIHHUX OOMEXEHb Y MIKHAPOIHINA TOPTiBi, MiJBHIIEHHS KOHKY-
PEHTOCIIPOMOKHOCTI HAalllOHAIBHUX TOBAapOBHUPOOHUKIB, 3MIITHEHHS BJIACHOI
€KOHOMIKH, 110 BOHM Oaymiid i Yepe3 3aXUCT BIACHUX PUHKIB BUCOKHMU
iMnopTHEMH Tapupamu. OTxe, pi3HI HUTl Ta ITHOPYBAHHSA BUTOJ MapTHEPa
3yMOBHJIO Kpu3u Jloxa payHay Ta HEMOKJIHMBICTb JIATH 3r0AM NApTHEPIB.

BaxxnuBuM Takox € Te, 110 MPUHIUI B3a€EMHOI BUTOAHM € OCHOBOIO
CraTyTiB perioHaJIbHUX OpraHizamid, sk, ckaximo, CHiBAPY>KHOCTI He3a-
nexxnux nepxkas (CHJD) ta €sponeiicbkoro Corosy (€C), a Takox sIK OCHOBa
MDKHAPOJIHOTO CIIBPOOITHHUIITBA, BiH 3a3HAYAETHCA B OUIBIIOCTI Cy4aCHUX
JIBO- Ta 0araToCTOPOHHIX MIDKHApPOJTHUX JOTOBOpIB [2, c. 88; 13, c. 127].
[Ipumipom, B Yroai npo acomiamito Ykpainu ta €C 2014 p. HOpMH, 1O
MiCTATBCA B po3aimi IV 3adikcyBanmu Hamipu CTOpiH JOTPUMYBATHUCA
NPUHLUIY B3a€EMHOI BUTOJM Y JIBOCTOPOHHIX BIJIHOCHHAX 4epe3 JeTajbHY
perjiaMeHTaIlil0 JIBOCTOPOHHBOI TOPTiBIi, IO Tepeadadae 1 MeXaHi3MHU
BU3HAYE€HHs €KBIBAJIEHTHOCTI i MpoLeIypy JOTPUMAHHS B3a€EMHOI BUTOJU
y BimHOcHHax [14, c. 50].

[Ipotre HOpMa B3a€MHOT BUTOJIM B MIXKHApOJIHOMY TpaBi Hapasi mae
JTUCTIO3UTUBHUIN XapakTep, a Mpo MPaBO B3aEMHOI BUTOJIU, SIK OJHE 3 MpaB
JOIUHU (2 HE JepXaBu), B MIKHApOAHOMY i HAIllOHAJILHOMY TIpaBi HE
3a3HAYA€THCA 30BCIM, IO € BEJIUKOK MPOTAJIMHOK Y CIpaBl BCTAHOBIIECHHS
TapMOHINHUX 1 CIIPABEUTMBUX €KOHOMIYHUX BITHOCHH Y CBITI.

BucHoBku. BiiloBigHO 10 MIXKHAPOJHOTO MpaBa MpaBo JIOJUHU Ha
OTPUMAaHHS B3a€MHOI Ta CIIPaBEUIMBOI BUTOAM Mae OyTH OJTHUM 3 IpaB
JIFOJIUHU JIPYTOTO MOKOJIHHS, 1110 OTPUMAJIH PO3BUTOK B XX CT. Ta MOKJIH-
KaH1 3a0e31euyBaTy HE JIMIIE BIJIbHE XUTTS, a ¥ MeBHUN piBEHb J0OpOOYTY
monield. PO3BUTOK COIiaTbHO-€KOHOMIYHUX TMpaB JIIOJWHHM BiAOYBAETHCS
y mporieci 60poTbOM HApOIIB 3a 3pOCTaHHS T0O0POOYTY, MIIBUICHHS KYJIb-
TypHOTO piBHS. OTpUMaHHSI B3a€MHOI Ta CIPABEIJIMBOI BUTOJIU € OJIHIEIO
3 OCHOB HOPMAJIbHOI KUTTEAISIIBHOCTI JIFOAMHU ¥ TPOMaJITHIHA Ta Mae OyTu
BKJIFOUEHO [0 TIpaB JIOJUHU JIPYroro MOKOJIHHS W OKpeMo 3a3HayeHo
cepell IHIIUX B IMIIEPATUBHUX MIKHAPOJHO-TIPABOBHUX akTaxX. OKpiM TOrO,
HOPMHU TIPO «OTPUMAaHHS CHPaBEIJIMBOI BHHATOPOIU 3a MPAIIO» Ta PO
«MpaBoO TPOMAJITHUHA YKpaiHU Ha OTPUMaHHS B3a€MHOI Ta CHpPaBEIIUBOT
BUTOAM BiJ] CHIBPOOITHUIITBA» MalOTh CTaTH OOOB’S3KOBUMH CKJIaJOBUMHU
Koncturynii Ykpainu, a came — 1i cT. 42 Ta cT. 43 BiJIMOBIIHO.
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Mikichurova O. The human right to obtain mutual benefits from cooperation.

Background. Human rights, enshrined in national and international law, are
imperative norms and provide certain guarantees of decent living standards for every
person. The problem of poverty, the imbalance in the development of the countries in the
world, are those socio-economic factors that increase conflict and tensions in international
relations and are, in our opinion, the consequences of violations of human rights on
mutual and equitable benefits from cooperation.

Analysis of recent researches and publications. Domestic scholars including
P. M. Rabinovich, 1. V. Vialko and their foreign colleagues among whom it is worth
mentioning George A. Berman for a long time engaged in the study of human rights.
However, scientists did not pay enough attention to the study of human rights for the
mutual benefit of cooperation, so we will try to fill this gap.

The aim of the article is to study the place and role of human rights in obtaining
a mutual and equitable benefit from cooperation in the system of human rights, recorded
at the national and international levels.
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Materials and methods. The article uses general scientific methods (analysis and
synthesis, systemic-structural, modeling, abstraction, formal-logical, historical), as well
as special methods used in jurisprudence (methods of interpretation of the norms of law,
legal-dogmatic, comparative legal) and others.

Results. The article was defined the place and role of human rights in obtaining
a mutual and equitable benefit from cooperation in the system of human rights, recorded
at the national and international levels. The principle of mutual benefit fixed in many
international treaties, in particular, but it is dispositive norm. There is not such norm of
mutual benefit in the Constitution of Ukraine.

Conclusion. The right of mutual benefits must be included to the human rights of
the second generation and separately identified among others to become an imperative
norm of international law. In addition, the rules on «fair remuneration for worky» and
«the right of a citizen of Ukraine to obtain mutual and equitable benefit from cooperation»
should become mandatory constituents of the Constitution of Ukraine, namely Articles 43
and 42, respectively.

Keywords: international law, human rights, mutual benefit, equity, economic
cooperation, development right.
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IMPACT OF RESOLUTIONS
OF THE UN GENERAL ASSEMBLY
ON INTERNATIONAL LEGAL REGULATION
OF TRADE RELATIONS

The role and place of resolutions of the UN General Assembly in the system of
sources of international law that regulate trade relations and are applied in the practice
of the functioning of trade missions is examined. A classification of resolutions is
proposed in accordance with the subject of their legal regulation.

Keywords: resolution of the UN General Assembly, decisions of international
organizations, specialized agencies, technical assistance, diplomatic protection.

epyneu H. Bauanue pesonoyuit I'enepanvnoii Accamoneu OOH na mesxncoy-
HapoOHO-NPAGo6oe pecynIuposanue mopzossix omuouieHull. Yccieoosanvl pons u mecmo
pesomoyuti I'enepanrvrou Accambneu OOH 6 cucmeme ucmouHuKO8 MeHcOyHaAPOOHO2O
npasa, KOmopbvle pezyiupyom mop2oevle OMHOWIEHUS U NPUMEHSIOMCSA 8 NpAaKmuKe
@YHKYUOHUPOBAHUSL MOP206bIX npedcmasumenscms. [lpednosicena knaccuguxayus peso-
JIOYUL 8 COOMEEMCMEUU C RPEOMENOM UX NPABOBO2O PE2YIUPOBAHUS.

Knwyegvie cnosa: pezomonns ['enepampHoli Accambnen OOH, pemreHus
MEXIyHapOIHbIX OPraHU3aLMi, ClIEHUAIN3UPOBAHHbBIC YUPEKACHNS, TEXHUIECKAsl IOMOILIb,
JUIIOMAaTHYECKas 3alluTa.

Background. Modern comprehensive globalization processes, growing
interdependence and cooperation between the states in the international
arena have led to an increase in the role of international organizations in
regulating international trade. Creation of special trade and economic
organizations was characterized by the use of a full range of institutional
and legal mechanisms for the effective conduct of the world economy, the
development of international economic relations, preserving the state
sovereignty of their participants.

International trade of states requires effective legal regulation at the
international level to ensure the sovereign equality of actors, prevention of
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discrimination, sustainable development of developing countries, definition
of clear rules of trade in one or another type of goods.

Analysis of recent research and publications. National science
studies on the regulation of international trade by international organizations
were dealt with by I. Dahno [1], V. Opryshko [2], E. Perederiev [3],
N. Tatarenko [4], V. Chubarev [5], T. Tsygankova [6], K. Yurchenko [7].
However, their papers are largely devoted to the functioning of the
GATT/WTO system, and the role of the UN General Assembly remains
without proper study.

The aim of the paper is to carry out a legal study of the role and
place of resolutions of the UN General Assembly in the system of sources
of international law regulating trade relations.

Materials and methods. The methodological basis of the article is
a set of philosophical, general scientific and special-legal methods and
methods of scientific knowledge. The author used the dialectical, comparative
law and method of system analysis.

The main provisions and conclusions of the article are based on
empirical research, elaboration of decisions of international organizations,
analysis of scientific publications.

Results. The world economy is currently governed by a number of
economic and regulatory institutions, including rules and procedures.
Establishment of the WTO in 1995 brought an order in trade relations, trade
between countries became the subject to international rules that were
negotiated, adopted and should be respected [6]. The first decade of the
XXI century indicated an increase in the number of bilateral free trade
agreements between States that have expanded the network of regional trade
agreements such as the North American Free Trade Agreement of 1992, the
Treaty Establishing the European Union in 1992, the Southern African
Development Community in 1992, and the Association for Regional
Cooperation South Asia in 1985, which expanded the agenda and the need
for trade diplomacy [4]. Much of the literature on trade diplomacy focuses
on multilateral trade talks, and in particular on detailed GATT/WTO
Roundtables.

In particular, during the Uruguay Round negotiations, the Trade-
Related Aspects of Intellectual Property Rights (TRIPs) 1995 Agreement
were adopted; during the Doha Round of the WTO particular attention was
paid to the issue of trade in agricultural products, trade in services and trade
facilitation [3].

It should also be noted that international organizations are one of the
important institutional mechanisms for conducting economic diplomacy.
The Vienna Convention on the Representation of States in their Relations
with International Organizations of a Universal Character of 1975 defines the
rules for the functioning of permanent missions and missions of permanent
observers in such organizations.
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As stated in the Preamble, the participating States recognize the
growing role of multilateral diplomacy and the responsibility of the UN
within the framework of the world community. The Convention determines
that an international organization of a universal nature is the United
Nations, its specialized agencies, the International Atomic Energy Agency,
or any similar organization whose membership and responsibility are of
a broad international nature (Art. 1). Art. 6 defines the main functions of
foreign representations in international organizations: ensuring representation
of the state in an international organization; maintaining communication
between the state and the organization; holding negotiations with and
within the organization; elucidation of the activity carried out by the
organization and informing about it of the state; ensuring the participation
of the state in the full work of the organization; protection of the interests
of the state before the organization; assistance in the implementation of
the goals and principles of organization through cooperation with its
members [8].

Bilateral agreements can also be signed between States and international
organizations. Such agreements are usually concluded on behalf of the
government, set provisions on the legal status of the permanent establishment
of the organization, its employees, privileges and immunities (Agreement
between the Government of Ukraine and the European Bank for
Reconstruction and Development on Cooperation and Activities of the
Permanent Delegation to the EBRD in Ukraine in 2007 [9], Agreement
between the Government of Ukraine and the United Nations on the
Establishment of the United Nations Office in 1992 [10], the Agreement
between the Cabinet of Ministers of Ukraine and the Organization of
Economic Cooperation Labor and Development on the Privileges, Immunities
and Privileges granted to the Organization in 1999 [11].

It is clear that the United Nations as a universal international
organization is a key one among other international organizations that
implement international legal regulation of trade relations. One of the forms
of such activities is the adoption of resolutions by the UN General
Assembly, as well as decisions of the specialized agencies of the United
Nations. Some scholars believe that, as the resolutions and decisions of the
UN General Assembly are of a recommendatory nature (they are so-called
soft law), then they are not binding and not legal [1].

However, we believe that the resolutions of the UN General
Assembly belong to the sources of international law that regulate the trade
and economic relations, and according to their subjects they can be divided
into the following groups: a) the establishment of specialized institutions
and the convening of conferences; b) provision of technical assistance,
c) trade of developing countries, d)economic and social development,
e) granting of diplomatic protection to trade representatives and attachés.
Below, let's study each of the categories.
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Within the United Nations framework, the United Nations Conference
on Trade and Development (UNCTAD) and the United Nations Commission
on International Trade Law (UNCITRAL) deal with issues of international
legal regulation of trade relations. The United Nations Conference on Trade
and Development was established by the resolution of the General
Assembly of the United Nations of 1995 (XIX) of December 30, 1964 [12]
as a special body of the UN General Assembly, which was not an
international trade organization. The main objective of UNCTAD’s work
is to promote the development of international trade with a view to
accelerating economic growth, in particular of developing countries. UNCTAD
resolutions and declarations are of a recommendatory nature. UNCTAD's
highest body is the Conference and the Trade and Development Board,
which has six committees. The functions of UNCTAD are defined in the
resolution of the General Assembly of the United Nations of 1995 (XIX)
and consist, in particular, in the development of principles of policy in
international trade, the mechanisms for its functioning and the establishment of
the legal basis for international trade, the adoption of international legal
instruments in the field of trade [2].

Under the auspices of UNCTAD, multilateral agreements and
conventions are being developed. At its very first meeting the Principles of
International Trade and Trade Policy were adopted.

The United Nations Commission on International Trade Law
(UNCITRAL) was established by the General Assembly in 1966
(Resolution 2205 (XXI) of December 17, 1966 [13]). Having established
the Commission, the General Assembly acknowledged that the discrepancy
in national laws governing international trade posed an obstacle to the
development of trade and considered the Commission as a means by which
the United Nations could play a more active role in reducing or eliminating
those barriers.

The General Assembly granted the Commission a general mandate
for the further gradual harmonization and unification of the law of
international trade. Since then, the Commission has become the main legal
body of the United Nations system in the field of international trade law.
In particular, the Commission is responsible for the preparation of new
international conventions, standard and uniform laws in the field of interna-
tional trade law, promotion of the codification of international trade
customs, collection and dissemination of information in this area [5].

The commission identified the international sale of goods, international
payments and commercial arbitration as the top priority in its work. On the
basis of drafts prepared by the Commission, the United Nations Convention
on Contracts for the International Sale of Goods of 1980, the Convention on
Limitation Proceedings in International Sale of Goods of 1974, and the
1978 United Nations Convention on the Carriage of Goods by Sea [14]
were adopted.
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The UN General Assembly approves the adoption of documents
developed by UNCITRAL, for example, UN General Assembly Resolution
A/RES/31/98 of December 15, 1976, Arbitration Rules of the United Nations
Commission on International Trade Law [15], General Assembly Resolution
UN A/RES/40/72 of December 11, 1985 Model Law on International Trade
Law on International Commercial Arbitration [16], United Nations General
Assembly Resolution A/51/628 of 16 December 1996 Model Law on
Electronic Commerce [17].

Resolutions and acts of other international organizations also play
important role in the development of international economic relations.
These include the Declaration on the Establishment of a New International
Economic Order and the Program of Action for the Establishment of a New
International Economic Order adopted at the VI Special Session of the
General Assembly of the United Nations in 1974; Charter of Economic
Rights and Duties of States, adopted at the 29th session of the UN General
Assembly in 1974.

The second category of the UN General Assembly resolutions includes
those relating to the granting of technical assistance for the development of
underdeveloped countries. In particular, in resolution 722 (VIII) of 23 October
1953 [18], the General Assembly encourages States to promote the effective
operation of the Expanded Program of Technical Assistance, which was
established on 15 August 1949 by General Assembly resolution A/RES/304 (IV)
UN Assembly [19].

The main objective of the program was economic and political
assistance to underdeveloped countries in strengthening their national
economies and ensuring the high and sustainable development of the
citizens of such countries. On 14 October 1958, Resolution A/RES/1240 (XIII)
of the United Nations General Assembly [20] established the United
Nations Special Fund, authorized to provide technical assistance to less
developed countries, including projects related to the development of
industry, agriculture, transport and communications the way The United
Nations Development Program (UNDP) was established on November 22,
1965 as a result of the merger of the Extended Technical Assistance
Program and the UN Special Fund, as mandated by General Assembly
resolution A/RES/2029 (XX) [21].

The third type of the UN General Assembly resolutions is aimed at
regulating the trade of developing countries. Resolution A/RES/S-18/3 of
the UN General Assembly [22] seeks to restore economic growth and the
development of developing countries. Resolutions A/RES/66/186 [23],
A/RES/72/201 [24] of the UN General Assembly on unilateral economic
measures as methods of political and economic coercion of developing
countries could be included in this category. On 22 December 2006, the
General Assembly adopted resolution A/RES/61/229 [25] «stressing the
need for the implementation of various commitments by the international
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community on the economic and social development of Africa». In addition,
on 23 April 2014, the General Assembly adopted resolution A/RES/68/270 [26]
entitled United Nations Second United Nations Conference on Landlocked
Developing Countries which was devoted to the 10th anniversary review of
the Almaty Declaration.

Over the past ten years, the activities of the UN General Assembly
have intensified on the issues of ensuring economic and social development. In
this regard, a number of resolutions were adopted under the title «International
trade and development»: GA resolution 65/142 in 2010, GA resolution 66/185
in 2011, GA resolution 67/196 in 2012, GA resolution 68/199 in 2013,
A/RES/70/187 in 2015, A/RES/71/214 in 2016, A/RES/72/202 in 2017.

In 1996, at its 48th session, the International Law Commission
highlighted the theme «Diplomatic protection» as one of the three themes
that were subject to codification and progressive development. In 1997
a Working Group on this issue was created at the 2477th meeting to
implement the General Assembly resolution.

The draft article on diplomatic protection developed by the UN
International Law Commission in 2006 proposes the following definition:
«Diplomatic protection consists in calling the state by means of diplomatic
measures or other means of peaceful settlement to the liability of another
state for the damage caused by the internationally unlawful action of this
state physical or legal person who is a citizen of the first state for the
purpose of implementing such liability» (Article 1) [27].

The UN General Assembly Resolutions A/RES/62/67 of 6 December
2007 and A/RES/65/27 of 06 December 2010 [28] provided articles on
diplomatic protection for information to Governments and encouraged them
to comment on developments conventions based on these articles. The issue
of diplomatic protection was also included in the agenda of the sixty-eighth
session in 2013. As part of the Working Group of the Sixth Committee of
the General Assembly, the issue of developing a convention on diplomatic
protection is under way. States continue to send their own comments on the
future convention.

Conclusion. Thus, in contemporary international law, international
organizations have an impact on the international legal regulation of
international trade relations. In particular, it is demonstrated within the
framework of the United Nations and its specialized agencies. The influence
of the UN General Assembly on the international legal regulation of
international trade relations is significant. It is carried out directly through
the adoption of resolutions and through the activities of established
subsidiary bodies and specialized agencies.

The direct impact of international non-governmental international
organizations on rule-making activities in international law relating to
international economics and trade is still controversial issue and also needs
further research.
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/epyneus H. Bnnue pezonroyiit I'enepansvnoi Acamonei OOH na mixycnapoono-
npaeoee pezynio6aHHs mopzo6eaIbHUX 6i0HOCUH.

Ilocmanosxa npoonemu. Cyuachi KoMnieKcHi enobanizayiini npoyecu, 3p0cmaiodd
630EMO3ANIENHCHICMb MA CHIBNPAYSL MIJC 0ePAHCABAMU HA MINCHAPOOHIU apeHi npuseeiu
00 30inbUWeEeHHS PO MIJDICHAPOOHUX OP2AHI3aYill Y pe2ynt08aHHI MIXCHAPOOHOI MOp2iali.
CmeopenHs cheyianbHux mopeo8eibHO-eKOHOMIUHUX Op2ani3ayitl Xapakxmepusy8anocs
BUKOPUCAHHAM NOBHO20 KOMHIAEKCY THCMUMYYIUHUX A NPABOGUX MEeXAHIZMIE epexmus-
HO20 B8e0eHHsI CBIMO0BOI eKOHOMIKU, PO3BUMKY MINCHAPOOHUX EKOHOMIYHUX BIOHOCUH,
30epedcenHst 0epIuCABHO20 CYBePeHimemy ixX YuacHUKIS.

Mischapoona mopeaiens depoicas sumazae epekmusHo20 NPAaso8o20 pe2yiro8aHH s
HA MIJCHAPOOHOMY DIHI 0I5l 3a0e3neyents cy8epennol pisnocmi cyb ekmis, 3anodieanis
OuckpuMinayii, cmanozo po3eumKy KpdaiH, WO pO3BUBAIOMbCA, BUIHAYEHHA YiMKUX
npasus Mopeieni Ha Mo Yy iHWUL Mmun moeapis.

Ananiz ocmannix 0ocniodcens i nyonixkayiu. HayionanvHumu HaAyKogumMu 00c-
JHONCEHHAMU Pe2YNI08AHHS MINCHAPOOHOI MOP2IGNE MIDCHAPOOHUMU OPeaHI3ayiamMu 3atima-
aucsa 1. Jlaxno, B. Onpuwixo, €. Ilepeoepice, H. Tamapenxo, B. Yybapes, T. [{ueankosa,
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K. FOpuenxo. Ilpome ix npayi 6 OCHOBHOMY HNpUCAYeHi (HYHKYIOHYBAHHIO CUCHEMU
TATT/COT, a ponw I'enepanvroi Acambnei OOH 3anuwaemobcst 6e3 HANEHCHO2O BUBHEHHS.

Memor cmammi € docniodicenus poai ma micys nocmaros I enepanvroi Acamo-
zei OOH y cucmemi 0dicepen MidCHaApOOHO20 NPasa, Wo peyitoe€ Mopeo8eibHi BIOHOCUHMU.

Mamepianu ma memoou. MemoOon02iuHO OCHOB0I0 CMAmmi € CYKYNHICMb
@inocogcvrux, 3a2a1bHOHAYKOBUX MA CREYIATLHO-NPABOBUX MEeMO0i6 I MemOoOi8 HAYKOBO2O
nisnanusa. OCHOGHI NOJIONCEHHA MA BUCHOBKU CMAMMI TPYHMYIOMbCA HA eMNIPUYHUX
O00CHIONHCEHHAX, PIUEHHAX MIZCHAPOOHUX Op2aHi3ayill, aHALi3i HAYKOBUX Ny ONiKaAYill.

Pesynomamu oocniosycens. OOH sx yuisepcanbhHa MINCHAPOOHA OpeaHizayis
€ KII0U0B80I0 cepeod [HWUX MIJICHAPOOHUX OpeaHizayill, wo 30IUCHIOIMb MINCHAPOOHE
npasose pe2ynoéants mopeosesbHux sionocun. O0Hicio 3 hopm makoi disibHocmi € nputi-
Hamms pezonoyiu I enepanvroi Acamonei OOH, a makooic piuens cneyianizo8anux yemanos
Opeanizayii 06 eonanux Hayiii. Pesonoyii I'enepanvrnoi Acambnei OOH uanexcams 00
ooicepen MIJCHAPOOHO20 NPAsa, SKI pe2yiiolomb MoOp206eibHO-eKOHOMIYHI GIOHOCUHU,
i 8I0N0BIOHO 00 npedmema ix MOJNCHA NOOLIUMU HA MAKI 2pYnu: CMEOPeHHs Chneyiaii-
308AHUX YCMAHO8 MA CKIUKAHHA KOHGDepenyili, Ha0aHHsA MeXHIUHOI 00noMo2u; Mopeiens
Kpain, wo po3eusaromvcs, eKOHOMIUHUU I COYIaNbHUL PO36UMOK, HAOAHHS OUNTOMATNUY-
HO20 3aXucmy mope08eibHUM NPedCMABHUKaM ma amauie. [[emaivHo npoananizo8aHo
KOJICHY 3 Kame2opiil. 3anpononosano kuacugixayiro pe3oatoyiil 8i0nosioHo 00 npeomema
X npaeo6o20 pezynio8anHs.

Bucnoexu. Bnaus [I'enepanvnoi Acambnei OOH wma mixcnapoono-npasoge
PecYNIOBAHHST MIJICHAPOOHUX THOP2OGETbHUX BIOHOCUH, WO € 3HAYHUM, 30IUCHIOEMbCS
be3nocepednvo uepe3 NpUUHAMM pe30aoyil ma OIIbHICMb 0ONOMIJICHUX OpeaHie ma
cneyianizoeanux yCmauoe.

Knwuosi crosa: pesonroris ['enepanproi AcambOnei OOH, pitieHHs MixHA-
pOIHUX OpraHizaiiii, CIeliaTi30BaHi yCTaHOBH, TEXHIYHA JOMOMOTa, TUILIOMATHYHHMA
3aXHCT.
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KOPOTKA Haraunis,

K. 10. H., CTapIIUil BUKIana4 Kadeapu M>KHAPOIHOTO TIPUBATHOTO,
KOMEPLIHHOTO Ta IMBLILHOTO MpaBa KUIBCHKOTO HAIlIOHATLHOTO
TOPTOBETHHO-EKOHOMITHOTO YHIBEPCUTETY

BPET'Y ATOBAHHSI CIIOPY
3A YUACTIO CYAAI
B IIMBLALHOMY TTPOITECI

Bucsimneno ocobaugocmi 3acmocy8antsa IHCMUmymy «8pezylio8anis cnopy 3a
yuacmio cy0oi» 8 YuginbHoMy npoyeci 3 novamkom O0ii H08oi pedakyii Lluginonozo
npoyecyarbHo20 Kooekcy Yrpaiuu.

Kniouoei crnoea: nuBiIBHUI HpOLEC, BPEryJIIOBaHHS CIIOPY 3a Y4acTIO CyIi,
oco0a mocepeHUKa, TOPSIIOK TPOBEACHHS.

Kopomkaa H. Ypezcynupoeanue cnopa ¢ yuwacmuem cyobu 6 2paxcOanHcKom
npouecce. OcseweHbl 0COOEHHOCMU NPUMEHEHUST UHCIUMYMA «YPe2yiupo8aHusi cnopa
¢ ywacmuem cyobu» 8 2padcOaHCKOM Npoyecce ¢ HAYaioM Oelicmeus HOGOU pedaryuu
I'padsicoanckoeo npoyeccyanvnozo kooekca Ykpauoi.

Kniouesvie cnoea: rpaxnaHCKUNA IPOLECC, yPETyIUPOBAHUE CIIOPA C YIaCTHEM
CYIbH, JIUIO IOCPEAHUKA, TOPSAAOK IPOBEICHUS.

IlocranoBka mnpodsemu. Hosenoro I[luBiapHOTO mporiecyaibHOTO
kogekcy (LIIK) Ykpainu B pemakuii, sika BcTynuia B aio 3 15.12.2017,
3aIPOBAPKEHO IHCTUTYT «BPETYJIIOBAHHS CHOPY 3a y4acTio cyau» (po3a. 111,
. 4, ct. 201-205) 1 mokIaaeHo MOYaTOK MUTAHHSAM IIO0J0 HOro 3acToCy-
BaHHS 0€3MoCcepeHRO B IIUBUTILHOMY TIporieci YKpaiHu.

AKTYaJIBHICTh JAOCIIKEHHS MIPOJAUKTOBAHA MTOTPEOOI0 TOCKOHAIOTO
HAyKOBOI'O BHBYEHHS OCOOJMBOCTEN MEXaHi3My 3aCTOCYBaHHS 1HCTUTYTY
«BPETYJIIOBAHHS CIIOPY 32 YYACTIO CYITIi».
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IIPUBATHE ITPABO

AHaTI3 oCcTaHHIX Aociaigxenb i myOsikauniii. Ha3pim nutanus pe-
(dbopMyBaHHS ITUBLUILHOTO TIPOIIECY € TMPEAMETOM JOCIIKEHh TAKUX BITYU3HS-
HUX HaykoBiiB, sk: O. B. 'etmannes, O. O. I'pabosceka, FO. JI. [Iputuka,
C. s. dypca [1-4] Ta iH.

[HCTUTYT «BpETYJIIOBaHHS CIOPY 3a y4YacTIO CY/JJi» € HOBHM IS
UBUIHHOTO TpoLecy YKpaiHu, ToMy oOpaHa Tema Ile HE IMOBHOIO MIPOIO
JOCIIHPKeHA cepell HAyKOBIIIB, 1[0 3yMOBITIO€ aKTYyaIbHICTh i€l poOOTH.

Meta cTtaTTi — BUBYEHHS MPOIEAYPH BPETYIIOBAHHS CIIOPY 3a
Y4YacTIO CyJZIl Ta aHaji3 OCOOJIMBOCTEH MOTO 3aCTOCYBaHHS B IUBLIHLHOMY
nporieci Ykpainu.

Marepianu Ta mMeroau. Y JOCTIIKEHHI BUKOPHUCTAHO 3arajibHO-
HAYKOBI Ta CIICIiaJIbHO-HAYKOBI METO/MU Mi3HAHHS. B OCHOBI MOCTIKESHHS —
TIATeKTUIHUN METO/I, BIATIOBITHO J0 SIKOTO MPOOIEMHU, 110 PO3B’A3YIOThCA,
PO3TISANAIOTECS B €IHOCTI IXHBOTO COINAIBHOTO 3MICTY Ta HOPUIUIHOI
dopmu. CUCTEMHO-CTPYKTYPHHUI METO]T MOKIIAJCHO B OCHOBY JTOCIIIKCHHS
MICISl IHCTUTYTY «BPETYJIOBAaHHS CIOPY 3a Y4YacTIO CyAJi» B CHCTEMI
UBUIHHO-TIPOLIECYAIbHOTO TIpaBa YKpaiHu. PopMalibHO-JOTIYHUNA METO.
BUKOPHUCTAHO NIPHU 3 SICYBaHHI MEXaHI3My peaji3allii I[bOro ) IHCTUTYTY.

Pesyabratn pociaimkennsi. Y cr. 201 HIIK Vkpainu 3a3HauyeHo:
BPETYJIIOBAHHS CIIOPY 3a YYaCTIO CYJJI MPOBOJUTHCS 32 3TOJIOK0 CTOPIH 0
MOYaTKy PO3TIISAY CIPABH MO CyTi, aJie B pasi, SKIO B CIIPaBy HE BCTYIHIIA
TpeTsi 0coba, sika 3asABJIs€ CAaMOCTIHHI BUMOTH IIOJI0 TIpeaMeTa cropy [S].

MexaHi3M JI0CyI0BOTO BperytoBaHHs 3arozuuenuii 3 Kamdopwii (CILIA).
[TpakTu4Hi1 TUPEKTUBY 100 3aCTOCYBAaHHA I[LOTO MEXaHI3My Ha TUMYaco-
Biif OCHOBI mpuitHATO B 1989 p., 1 TOA1I pO3MOYATOCH TOBHOLIIHHE 3aCTOCY-
BaHHsI MPOLIEAYPU IS BPETYJIOBAHHS ILTHOOOPO3ITYYHUX MPOLECIB. 3 4acoM
e CTajo MOMyJSpHUM B I1HIIMX KpaiHax 1 Hapas3l B Kanani, 30kpema
B mpoBiHIii CackaueBaH. Yci crnpaBu (KpiM THX, IO PO3IIISIIAIOTHCS 3a
CIPOLIEHO MPOLIEYPOIO, IPOTHO30BAHOK) TPUBANICTIO HE OLIbIIE OJTHOTO
IHS1) B HEYXWUJIBHOMY TMOPSJIKY CIPSIMOBYIOTHCS Ha JOCYZOBE BPETYJIO-
BaHHA. OTxe, npuOInu3HO 85 % CrOpiB BUPIMIYETHCS MPUMUPEHHSM [6].

BperynroBanns crmopy 3a ydactio cynai, 3a IIIK VYkpaiam, mae
MICIIE JIMIIIE TIC/IS 3BEPHEHHS O0COOHM 110 Cyay Ta BIIAKPUTTS IPOBAKCHHS
y crpaBi npo npoBeAeHHs Takoi npoueaypu. Cyl BUHOCUTh YXBaly, SIKOIO
OJIHOYACHO 3yIUHSIE MPOBAHKEHHS Y CIIPaBI.

OkpiM TOro, SKIIO TMOPIBHATH 3 JOCBIJIOM 3alpOBAaKCHHS I[HOTO
IHCTUTYTY B IHIIUX KpaiHax (Ha mpukiaanai Kanaaw), Ae BCl CIpaBu B HEOI-
MIHHOMY TOPSIZIKY CIIPSIMOBYIOTBCSI Ha JIOCY/IOBE BPETYJIIOBAHHSI, 3a MPaBU-
namu, mo aitote y HIIK VYkpainu, 3acTocyBaHHS 1HCTUTYTY «BpPETYJIIO-
BaHHS CIIOPY 32 y4acTIO CYII1» BiJIOYBA€ThCS JIMIIE MIiCN BOJCBUSBICHHS
000X CTOpIH y CITpaBi.

VY UMBUIBHOMY TPOIIEC] HA Yac BPETYJIIOBAHHS CIOPY 3a YYacTIO CyaIl
0Cco0010 TIOCEPEHUKA € CYIAs — TPOMAJIHUH YKpaiHH, KWW BiIMOBIIHO
1o Koncrurymii Ykpainu [7] Ta 3akony Ykpainu «IIpo cymoyctpiii 1 ctaTyc
CYJUIIB» TIPU3HAYEHUH CyjyIet0, 001iiMae MTaTHY CyITIBChKY MOCATy B OJHOMY
13 cyZiB YKpaiHu ¥ 311MCHIOE TTpaBOCy A5l Ha npodeciitHiii ocHOBI [8].
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Opnak LIIK VYkpainu He MICTUTh BUMOT 10 CYAJl, SKHH MOXeE
BUKOHYBAaTH pOJIb TaK 3BAaHOIO TMOCEPEAHHMKA — TOTO, JI0 MPOBAKEHHS
SIKOTO TIOTpaIuiIa 3asBa Mmicis il aBTOMAaTH30BaHOTO PO3MOLTY BIIEPILE YH,
MO>KJIMBO, 3 TIOSIBOIO IHCTUTYTY «BPETYJIOBAHHS CIOPY 3a YYaCTIO CYIUIi».
I3 3aranbHOi KITBKOCTI CYIIB KOXKHOTO Cyay, 300paMH CYJIIB BiATMOBII-
HOT'O CyJly OOUpaTUMEThCS MEeBHA KUTBKICTh CYJUIIB, SIKI IPONIYTh CHIEIiabHY
HiArOTOBKY, MpuMipoMm, B HarionanbHii mkomi cyaniB YKpaiHu, 3 METOIO
3abe3neueHHs e()EeKTUBHOI peaizailli I[bOT0 1HCTUTYTY Ha MPaKTHI Ta
B MOJIATIBIIIOMY JIMIIE 111 CY/AJII TPUMUMATUMYTh YYacTh Y PO3IJIsi/L CIpaB 3a
TaKOI0 MPOLETYPOIO.

BopaHouac 3a3HayeHuil IHCTUTYT y pa3i HOro akKTUBHOTO 3aCTOCYBaHHS
B IIMBUTLHOMY TIpolleci YKpaiHH Ma€ HaCIiIKOM €KOHOMIIO IMPOIeCyaabHOTO
qacy, TOOTO Cy/UIsi MaTUMe 3MOTy €(EeKTHBHIIIE i pallioHaJbHIIIE BUKOPHUC-
TOBYBATH CBii poO0OUMii Yac, a OTKe — PO3MIIAAATH OUTBITY KUIBKICTh CIIpaB,
B1Jl YOTO OTPUMYIOTh 3UCK 1 CTOPOHH TPOIIECY, 1 CYI.

Jlo Toro x mpoleaypa BperyJlOBaHHs CIIOPY 3a Y4acTiO CyIJl Mae
HACJIIJIKOM BiJICYTHICTh €MOLIHHOTO BUCHAXEHHS Ta CTPECY SIK JJIsl CTOPIH
y CIIpaBl, TaK 1 Ui Cy/ly, OCKUIbKH CTOPOHH B MPOLIECI TAKOT'O BPETYIFOBAHHS
HIyTh Ha B3a€EMHI IMOCTYTKH, @ TOMY CTOPOHA, 1110 MpOoTpaa CIip, BiACYTHS.

3a Bumoramu ct. 203 HIIK VYkpainu, npoBeIeHHS BpETryJIOBAHHS
CIIOPY 3@ YYacTIO CyAJi 3[IACHIOEThCS y (hopmi criibHUX 1 (a00) 3aKpUTHX
Hapaa. CTOpOHU MarOTh MPABO OpaTH y4acTh Y HUX B PEKUMI BiIcOKOH(E-
peHIlii B nopsiaky, BusHaueHoMy 1uM Konekcom. CriibHI Hapaau MpoBo-
JSITHCSI 32 Y4acTIO BCIX CTOPIH, IX MPEACTaBHUKIB 1 CyIi. 3aKpUTI Hapaau
MPOBOATHCS 32 1HILIATUBOIO CYJI1 3 KOKHOIO 13 CTOPIH OKpeMo [5].

LITK Vkpainu Takox mependaydeHo, M0 HAa TMOYATKy MPOBEICHHS
NEePIoi CIUTBHOI Hapa/u 3 BPETYIIIOBAHHS CIIOPY CYJIS MOSCHIOE CTOPOHAM
METY, TMOPSAIOK MPOBEICHHS BPETYIIOBAHHS CIOPY 3a Y4acTio CyJIi, IpaBa
Ta 000B’s13KM cTOpiH. [1i1 yac mpoBeleHHs CIUTBHUX Hapajl CyAns 3’ sICOBY€
MiJICTABU Ta MPEAMET I030BY, IMiJICTABU 3alepedyeHb, MOSICHIOE MPEeIMET
JIOBEJICHHS ICTUHHOCTI 3 KaTeropii cropy, sIKHi pO3TIIAJAEThCs, MTPOMOHYE
CTOpOHAM HaJaTH TPOMO3HUII] MO0 NUISXiB MUPHOTO BPETYJFOBAHHS CIIOPY
Ta 3/1ACHIOE 1HIN fii, cupsiMoBaHi Ha 1e. Cyaas MOXKe 3amporoHyBaTH
CTOpPOHAM MOKJIMBHIA IUISIX MUPHOTO BperyioBaHHs criopy. Ilin yac 3akpu-
TUX HapaJ BiH Ma€ MPaBO 3BEPTATU YBary CTOPOHU HA CYJOBY IMPAKTHUKY
B aHAJIOTIYHHUX CIOpax, MPOMOHYBAaTH CTOPOHI Ta (abo) i mpeacTaBHUKY
MO>KJTMBI IUISIXM MUPHOTO BperyJiitoBaHHs criopy. [1ig yac iioro mpoBeaeHHs
CyJlIsl HE Ma€ MpaBa Ha/laBaTH CTOPOHAM IOPUANYHI IOpaau Ta PEKOMEHa-
1111, OIIIHKY JTIOKa31B y CcIipasi [5].

HIIK VYkpaimm TakoxX 3akpiIuIloe craryc iH(opmalii, OTpuMaHOI
OyIlb-SIKOIO 31 CTOPIH, a TAKOX CYJIICIO ITiJl Yac MPOBEJACHHS BPETYIIOBAHHS
CHopy, SIK KOH(1ACHIIHHO].

AHani3 3a3Ha4eHUX HOPM POOUTH TMOMITHOKO MPOIEAYpYy, SKa, Ha
NEePIIUNA MOTIISA, JOCUTh CXOa JI0 THUX MHUTaHb, SKI MaB 3’SICOBYBAaTH CY/]I
BimoBigHO 10 nonokenb LITK Ykpainu, mo misim go 15 rpyaas 2017 p.,
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a came: 3’sCyBaHHS ITIJICTaB i MPEMETY MO30BY, IMiJICTaB 3amepedeHb, po3’sc-
HEHHS CTOpOHAM MPEIMETY JIOBEICHHS ICTUHHOCTI 3 KaTeropii cropy, sSKui
PO3TISIIAETHCS, MPOMO3UIIIT 010 IUISIXIB MUPHOTO BPETYJIIOBAHHS CIIOPY.

Jlesiki 1HIOI 3a3HayeHl moyoxeHHs € cynepewinBumu. B LK
YkpaiHu MOBUTHCS PO Te€, MO CYJISI Ma€e MpaBo 3BEpTaTH yBary CTOPOHH
Ha CyJOBY NPAaKTUKy B AHAJIOTIYHUX CHOpax, MPONOHYBaTH CTOPOHI Ta
(abo) ii mpeACTaBHUKY MOKJIHMBI HUISXHM MHPHOTO BPETYJIOBAHHS CIOPY,
OJTHAK TIiJl Yac TPOBEICHHS BPETYJIOBAHHS CIIOPY HE Ma€ TpaBa HaJAaBaTh
CTOpOHaM HOPHJIWYHI MOpaJW Ta PEKOMEHJAIlii, OIIHKY JI0Ka3iB y CIIpaBi.
Opnak (akTUYHO PO3’SICHEHHS MHPHUX MUIAXiB BHUPIIICHHS CIOpY Ta
CyJI0BO1 IIPAKTUKH B aHAJIOTTYHHUX CIIPaBax 1 € OPUIUYHUMHU HopagaMu abo
PEKOMEHIAIlISIMU, Yepe3 11 BUCHOBYEMO, IO 3a3HAYCHI HOPMH CyIlepeyaTh
OJIHA OJIHIM, a TOMY MarOTh OyTH JOOIpaIlbOBaHI 3aKOHOABIIEM 1 B3a€EMO-
y3rOKeH1 Mk c00010.

[I{oo mMOMOKEeHb MPO 3aKpUTI HApagu CyJIi Ta yYacHUKA CIpaBU
TaKOXX IMOCTa€ HU3Ka MUTaHb BIJMOBIIHO iX CIIOCOO0Y Ta METH MPOBEICHHS.
B LIIK Ykpainu 3akpimieHo, o 3aKpUTi Hapaau MPOBOSTHCS 3 1HIIIATUBH
CyJJI1 3 KOXKHOIO 31 CTOpiH OKpemo [5]. Ajke BUHUKAE MUTAHHS CTOCOBHO
CITIBBITHOIIIEHHS TaKOi MPaBOBOI MPAKTUKH 13 MPUHIUIIAMHU 00’ €KTUBHOCTI
i HeynepepKkeHo T, 3akpimienux y cr. 12 HIIK Ykpainu.

30epiraroun 00’ €KTUBHICTD 1 HEYTIEPEHKEHICTh, BIIIOBIHO J0 MPABUIT
4. 5 ct. 12 HIIK Ykpainu cyn:

» Kepye CyJ0BHM IPOIECOM;

» CHpusie BPETYIIOBAHHIO CIIOPY HUISXOM JOCSTHEHHS YTOIU MiX

CTOpPOHAMH,

» PpO3’SICHIOE 3a MOTPeOH yYacCHHUKAM CyJO0BOTO IPOIIECy iXHi Mpo-
IeCyalibHI MpaBa Ta 00O0B’A3KU, HACTIJIKU BUYMHEHHS a00 HEBUU-
HEHHS POLIeCyaTbHUX Iiif;

» CIpus€ y4acCHHKaM CYJOBOTO IPOIECY B peajizallii HUMHU TpasB,
nependayenux M Kogexcom;

» 3amo0irae 37I0B)KMBAaHHIO YYACHUKAMH CYJIOBOTO TPOIIECY IXHIMH
MpaBaMH Ta BXHBAE 3aXOJiB IIOJ0 BUKOHAHHSI HUMH iXHIX
000B’s13KiB [5].

3 orisiAy Ha aHaiIi3 3MICTY IIi€i CTaTTI BPETyJIIOBaHHS CIIOPY 3a YYacTio

CyIl € CKIaJ0BOIO 3a3HAUYCHUWX NPUHLMUIIB 1 Mae peamizyBaTHCS 3 iX
000B’SI3KOBUM JIOTPUMAHHSIM.

Boanouac y pa3si, KOJM MUpPHE BPETryJIIOBaHHS CIOpPY BiJOYBA€THCS
IUITXOM MPOBEIEHHS 3aKPUTUX Hapaj 3 OJHIEIO 31 CTOpIH crpaBu Ta 0e3
¢ikcailii cy1oBOro npoiecy TeXHIYHMMH 3aco0aMy, BUKOPUCTaHHS MOpTa-
TUBHHUX ayAIOTEXHIYHUX MPHUCTPOIB, a TaKOXK Oe€3 371iicHeHHs ()OTO- Ta KiHO-
3MOMKH, BiJI€O- Ta 3BYKO3AIKCY, B IPYTOi CTOPOHU MOKYTh BUHUKATH MUTAHHS
PO TIOPYIICHHsI Y Takui crocid il mporecyanbHUX TMpaB, OCKIIBKU IS
CTOpPOHA HE 3Ha€, Mpo 10 HAEThCA Yy PO3MOBI Cy//Il Ta OIIOHEHTa, i HE Mae
3MOTH CIIPOCTYBATH a00 MiATBEPAUTH 3a3HaueHe. CaMe ToOMy ICHY€ 3arpo3a
NOPYIIEHHS IPUHIIMITY 3MarajibHOCTI CTOPIH Mij Yac CyI0BOTO MPOLECY.
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3aNuIIal0ThCs HE BUPIIICHUMU TTPOOJIEMH II0JI0 TEPMIHIB MPOBEICHHS
Ta MOPS/IKY NMPUITMHEHHS BPETYJIIOBAHHS CIIOpY 3a ydacTio cynai. Kogekcom
YCTaHOBJIEHO, L0 IMPOLEAypa MPOBOJUTHCSA NPOTATOM PO3YMHOIO CTPOKY
(sSIKUil HE MIIJATaE MPOJOBKEHHIO), aje HE OLIbINe TPUIUATH THIB 3 JHS
MOCTAHOBJICHHSI YXBaJIM MpO HOro MPOBEACHHS. YMOBaMHU TNPUIUHEHHS
BPETYJIIOBAHHS CIIOPY 32 YYacTIO Cy//Il BU3HAYAIOTHCS:

» TOJaHHS CTOPOHOIO 3asiBH MPO MPHUIIMHEHHS BPETYJIIOBaHHS
CIIOpY 32 YYacTIO CYy/I1;
3aKIHUEHHS CTPOKY BPETYJIFOBAHHS CIIOPY 3a YYacTIO CY/i;
1HII[IaTUBA CyJI1 B pa3i 3aTATYBAHHS BPETYJIOBAHHS CIIOPY Oy/ib-
SIKOIO 31 CTOPIH;

YKJIaJIeHHs] CTOPOHAMHM MUPOBOI YTOJU Ta 3BEPHEHHS /10 CyAdy 13
3asBOXO ITPO 11 3aTBEPKECHHS;

3BEpHEHHS 103MBaya JI0 Cyay 13 3asiBOI0 MPO 3AJIMIIEHHS M030B-
HOI 3as1BU 0€3 po3IIIsLy;

BIIMOBa I03MBaya BijJl MO30BY YW BHU3HAHHS IO30BY BIJINOBI-
nadem [5].

[Ipo mpunMHEHHS BpPETyIIOBAHHS CIIOPY 32 y4YacTIO CyJi BUHOCHTHCS
yXBaJla, siKa OCKap)KCHHIO HE MiJUJISATra€, OJHOYACHO BUPIMIYETHCS MUTAHHS
PO MOHOBJICHHS MPOBAKEHHS y CIIPaBi.

Opnak Hapa3i BiICyTH1 Oy/ib-sIK1 P03’ ICHEHHS 1100 MOPSIAKY MPOBe-
JIEHHS Hapaj, MpolecyanbHOro o(OpMIIEHHS iXHIX pe3yJbTaTiB, OCKUIbKH
g, 7 cr. 203 LIIK Ykpaiau nepembadeHo, IO i 9ac MPOBEICHHS Bpe-
TYJIOBAaHHS CIOPY 3a y4YacTIO CyJJIl MPOTOKOJ Hapalu HE BEACTHCS 1 HE
311MCHIOETHCS (PIKCYBaHHS TEXHIUHUMU 3acobami [5].

PesynbraTi Takux Hapaj BCe-TaKd MalOTh (PIKCYBaTHUCh, OCKUTBKH, 10-
nepuie, caMuX HapaJl y TpPOIECi BPETYyJIOBAHHS CIOPY 3a Y4acTIO CyAJl
MOe OyTH JeKiJIbKa, a, no-opyee, 3 MeTol e(heKTUBHOI peaizalli 1[boro
IHCTUTYTY BapTo (PIKCYBaTU MOCHIIOBHICTD /il Ta pe3yJbTaTH 0O0rOBOPEHD,
710 SIKUX JTIWAIIUIA CTOPOHU B TIPOIECI MUPHOTO BPETYIIIOBAHHS CIIOPY.

BucnHoBku. BperymoBanHs criopy 3a y4acTiO CyJUIl Ma€ MICIE TUIbKH
iCJIsl 3BEPHEHHS 0COOM J10 Cyly Ta BIAKPUTTS POBAKEHHS Yy CIIpaBi.

Jlo mepeBar 3ampoBaKeHHS [IbOTO 1HCTUTYTY BAapTO BIJHECTH €KOHO-
MII0 TIPOIECYATBHOTO Yacy JUIsl Cyay Ta CTOPIiH y CHpaBi, IO JaCTh 3MOTY
cynai eheKTUBHIIIE i paliOHaJIbHIIIE BUKOPUCTOBYBATH CBiil poOoYMil yac,
a OTXKE€ — PO3TAAaTH OlIbITY KIUTBKICTH CIpaB, BiJ YOTO 3UCK OTPUMYIOTh
1 CTOpOHH TIpoIIecy, 1 CY/I.

BaxxnmBoto sk ISl CTOPIH y CIIpaBi, TaK 1 Ui Cyay, CTA€ BiACYTHICTD
€MOI[IITHOTr0 BUCHAXXEHHS Ta CTPECY, OCKUIbKH CTOPOHH B IMPOILIECI TAKOTO
BPETYJIIOBaHHA MIyTh HA B3a€MHI MOCTYMKH, @ TOMY CTOPOHA, 1110 ITporpana
crip, BiACYTHSL.

CTopoHH 32011a/IKYIOTh KOIITH Yy CIIPaBl, OCKUIBKH, 110 JIOBILIE TPUBAE
CyJIOBUH Tpoliec, TO OUIbII BUTPATH HECYTh CTOPOHH, 30KpeMa Ha MPaBOBY
JIOTIOMOT'Y, a TaKOoX y pa3l OCKapXEeHHs CYyJOBUX pillleHb, Ha CIUIATy
CyJIOBOTO 300py 3a MeperiisiJi TAKOro PIIIEHHS KOXHOK 1HCTAHITIEIO Ta 1HII

YV V. VY VYV
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BUTpATH, SIK1 MMOB’SI3aHi 3 PO3IJISIZIOM CIIPaBH, III0 YaCOM HE € CIIBMIPHUMU
3 LIHOIO Ta PEIMETOM TO30BY.

Sakpimenns B LIIK VYkpainum TepMmiHy npoBeneHHS Ta TOPSAKY
NPUIMHEHHS TIPOLICAYPH BPETYJIIOBAHHS CIIOPY 32 y4acTIO CYAIi, 0 YMOX-
JIMBUTH YHUKHYTH 3JIOBXXHBAHHS CTOPOHAMU CBOIMU IIpaBaMU, 3aTATyBaHHS
PO3TJIsiLy CIpaBy.

[Ipote mopsan 3 mepeBaramu, 10 OTPUMAIM CTOPOHH Ta CyA y LH-
BUTLHOMY Tpolieci YKpaiHM 13 3alpOBaKCHHSIM 1HCTUTYTY «BpPETYJIFOBAHHS
CIIOPY 3a y4acTiO CyJJli», B IIPOLieci HOro 3acCTOCYyBaHHS € TIEBHI HEJOIIKH.
Io-nepwe, HUIIK VYkpaiHu HE MICTUTH BUMOT J0 CYAJI, SKHH MOXKe
BUKOHYBAaTH POJb TaK 3BAHOTO TOCEPEIHUKAa — TOTO, JO MPOBAPKECHHS
SIKOTO TTOTpaIuIIa 3asBa Micys il aBTOMaTH30BAaHOTO PO3TOILTY BIIEPIIE UH,
MOJKJTUBO, 3 TIOSIBOIO 1HCTUTYTY «BPETYJIIOBAaHHS CIOPY 32 y4acTIO CYIII».
[3 3aranpHOI KUIBKOCTI CYAJIIB KOKHOTO Cyay, 300pamMu CYIUIiB BiIIOBiJ-
HOT'O CyJly 0OUpaTUMEThCS MEeBHA KUTBKICTh CYJUIIB, SIKI MPONAYTH CHEIabHY
MIJTOTOBKY, CKaXXiMo, B HarioHanpHINA MIKOJI CyaAiB YKpaiHH, 3 METOIO
3a0e3nedeHHs ePeKTHUBHOI peati3allii HbOro IHCTUTYTY Ha MpakTUll. Y To-
JANbIIOMY JIMILIE LI CyJAl OpaTUMyTh y4acTh Yy PO3IJIA/l CIpaB 3a TaKOIO
IIPOIIETYPOIO.

Ilo-Opyee, y pa3i, KOTU MUPHE BPETYJIOBAaHHS CIOpPY BiAOyBa€eThCs
IUISIXOM MPOBEIEHHS 3aKPUTUX Hapaj 3 OJHIEIO 31 CTOpIH crpaBu Ta 0e3
dikcariii cy10BOro mporiecy TEXHIYHUMH 3aco0aMH, BUKOPHUCTaHHS TIOPTATHB-
HUX ayJI0TEXHIYHUX MPHUCTPOIB, a TaKOX 0Oe3 3xaiiicHeHHS (POoTO- Ta KiHO-
3MOMKH, BiZI€O- Ta 3BYKO3aNUCy, B APYTroi CTOPOHH, MOXXYTh BHHHKATH
NUTAHHS, YU HE OPYIIYIOThCA y Takuid crociO ii mpoliecyanabHi npasa, oc-
KUIBKH 1151 CTOPOHA HE 3HA€, PO IO WIEThCS B PO3MOBI Cy/1JlI Ta ONIOHEHTA,
1l He Ma€e 3MOTH CIIPOCTYBATH UM MIATBEPIUTH 3a3HaUEHE, TOMY ICHY€E 3arpo3a
NOPYIIEHHS IPUHIIMITY 3MarajibHOCTI CTOPIH Mij Yac Cy0BOTO MPOLIECY.

Ilo-mpeme, BiACYTHI Oyab-sKi pO3’CHEHHS IIOJ0 MOPSIKY IPOBE-
JICHHSI HapaJ| y MPOoILIeCi BPETYIIOBAHHS CIIOPY 32 YYacTIO CyJIIl, MPoIecyalb-
HOro OQOpMIIEHHS iX pe3yJbTaTiB. Pe3ynbTraTé Takux Hapaj, 3peliToro,
MaroTh (IKCyBaTHCh, OCKIJIbKA CAMHUX Hapaj B MPOIIECl BPETYIIOBAHHS CIIOPY
3a y4acTIO Cyji Moke OyTHU JeKiIbKa, a TakoXX 3 METOW e¢(heKTHUBHOI
peaizarii boro iIHCTUTYTY BapTo (DIKCyBaTH MOCIIOBHICTD I Ta pe3yJib-
TaTH 00TOBOPEHb, 10 SKUX NI CTOPOHU B MPOIEC MUPHOTO BPETYIIIO-
BaHHS CIIOPY.
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Korotka N. Dispute settlement with the participation of a judge in the civil
process.

Background. The new edition of the Civil Procedural Code of Ukraine, which
came into force on January 15, 2017 (Section IlI, Chapter 4, Articles 201-205), instituted
the «dispute Settlement with the Participation of a Judge» and initiated questions about
its application directly in the civil process of Ukraine.

The urgency of the study is dictated by the need for a thorough scientific study of
the peculiarities of the mechanism of application of the Institute «dispute settlement with
the participation of a judgey.

Analysis of recent research and publications. The urgent issues of reforming the
civil process are the subject of research by such domestic scholars as O. V. Hetmantsev,
O. O. Grabovska, Yu. D. Prytyka, S. Ya. Fursa, and others.

The Institute for «dispute settlement with the participation of a Judge» is a new
one for the civil process in Ukraine, so the subject chosen by scientists is not yet fully
explored, which determines the urgency of this work.

The aim of the article is to study the procedure for settling a dispute with the
participation of a judge and to analyze the peculiarities of its application in the civil
process of Ukraine.

Materials and methods. The article uses general scientific and special-scientific
methods of cognition. At the heart of the study — the dialectical method, according to
which solved problems are considered in the unity of their social content and legal form.
The system-structural method is the basis of the study of the place of the Institute «dispute
settlement with the participation of a judge» in the system of civil procedural law of
Ukraine. The formal-logical method was used in the clarification of the mechanism of the
implementation of the same institute.

Results. In the civil process during the settlement of a dispute with the
participation of a judge, an intermediary is a judge — a citizen of Ukraine, who, in
accordance with the Constitution of Ukraine and the Law of Ukraine «On the Judiciary
and Status of Judgesy, is appointed by the judge, holds a full-time judicial position in one
of the courts of the country, and conducts justice in a professional basis.

However, there are still unresolved issues regarding the timing and procedure for
termination of a dispute settlement with the participation of a judge. As of today, there
are no explanations regarding the order of the meetings, the processing of their results.
The outcome of such meetings should eventually be fixed, since, firstly, just the meetings
in the process of the dispute settlement with the participation of a judge may be several,
and secondly, for the purpose of the effective implementation of this institution, it is
necessary to record the sequence of actions and results of the discussions, to which the
parties reached in the process of the peaceful settlement of the dispute.

oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo
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Conclusion. Dispute Settlement with the participation of a judge may take place
after the person has been resorted to a court and the opening of proceedings. The
advantages of its introduction include the saving of procedural time for the court and the
parties in the case, the absence of emotional exhaustion and stress for the parties in the
case and the court, saving of funds for payment of court fees, fixing of the conducting
term and the order of the procedure termination in the CPC of Ukraine. However, along
with the advantages of implementing the institution «Settlement of a dispute with the
participation of a judgey in the process of its application, there are certain disadvantages
regarding the requirements to a judge, the peaceful settlement of a dispute, the order of
holding meetings in the process of the procedural registration of its results.

Keywords: civil process, dispute settlement with the participation of a judge,
intermediary, procedure of conducting.
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YAK 34.078.5:334.72

BOJIOKUTIH daniin,
acmipadT HaykoBo-10CIiTHOTO iHCTUTYTY IPUBATHOTO TIpaBa i MiAPUEMHHULITBA
imeni akagemika @. I'. Bypuaka HarionansHO1 akanemii mpaBoBUX HayK Y KpaiHu

IIPABOBI ACITEKTU HA AAHHSI
HE3HAYHOI AEPKABHOI A0ITOMOTU
CYB’€EKTAM I'OCITOAAPIOBAHHSI

Posenanymo npobaemu 6npoeadsicents HO8020 IHCMUMYMY HPABOBOZO Pe2yito-
BAHHSL 0EPIHCABHOT OONOMO2U CYD 'EKMAaM 20CNOOAPIOBAHHS 8 HAYIOHATLHOMY 3A4KOHOOABCTGI
Yxpainu 6 pamkax Yeoou npo acoyiayito mioc Yxkpainorwo ma €C. Busnaueno, wo
He8iON0GIOHICMb y O0esAKUX ACNeKMAX HAYIOHANbHOI cucmemu 6 yill cgepi npasunam
acquis €C 3ymosnena 6IOCymHicmi0o 0Ii€6020 MEXAHIZMY KOHMPOTIO 34 HE3HAUHOI Oep-
JHCABHOIO OONOMO20I0.

Kniouoei cnosa: nepxxaBHa JOMOMOra, IepXKaBHa MiATPUMKA, Cy0’€KT TOCIO-
JApIOBaHHS, HE3HAYHA Jep)KaBHaA JOMOMOTa, Ha/laBadl 1ep:KaBHOI IOTIOMOTH.

Bonokumun /]. Ilpasosvie acnekmobl npe0ocmasieHus He3HAUUMENbHO 20Cy-
0apcmeeHHoll nomouwiu cydveKmam xosaicmeosanus. Paccvompenvi npodiemvl 6nedpenus
HO8020 UHCUMYMA NPAB08020 PecyIUpO8aHUs 20CYOapPCMEEHHOU NOMOWU CYObeKkmam
X034UCB06ANUA 8 HAYUOHATLHOM 3aKOHOodamenvcmee Yxpaunvl 6 pamxax CoznauieHust
06 accoyuayuu medxncoy Yxpaunoti u EC. Bvisigneno, umo necoomgememaue 8 HeKOmopbix
aAcnexmax HAyuoHANbHOU cucmemvl 6 moi cgepe npasunam acquis EC gvizgano om-
cymcmeuem 0eticm@enH020 MEXaHU3MAa KOHMPOJIS 34 HE3HAYUMENbHOU 20CYy0apCmeeH Ol
HOMOWBIO.

Kniouegvle crnosa: rocymapcTBeHHAs MOMOIIb, TOCYIApPCTBEHHAS MOMIEPIKKA,
CyOBEKT X03SHCTBOBAHUS, HE3HAUYNTEbHAS TOCYIAPCTBEHHAS TTOMOIIh, MPEIOCTABUTEIH
rOCyIapCTBEHHOM ITOMOIIIH.

IlocranoBka mnpobsemu. B ymoBax pedopMyBaHHS EKOHOMIKH
VYkpainu Ta aganraiii HallOHAJFHOTO 3aKOHOJABCTBA y cdepl Jepx aBHOI
JIOTIOMOTH 10 TpaBuil acquis €C rocTpo moctae npoOieMa JOTPUMaHHS
NpaBUJI HaJaHHS HE3HAYHOI JEpKaBHOI JOMOMOIM Cy0’€KTaM rocrojapro-
BaHHS Ta 3J1ACHEHHS KOHTPOJIIO Yepe3 3HAYHUK OOCAT MIATPUMKH yCiX cdep
€KOHOMIKH 3a paxyHOK JAEp)KaBHHX PECypCiB, IO 3YMOBIIEHO HHU3BKUM
piBHEM €KOHOMIKHM YKpaiHu.

AHaJi3 ocTaHHIX gociaikeHb i nybduaikanii. [Ipobnemam cuctemu
JIepKaBHOI JIOMOMOTH Cy0’€KTaM TOCIOAAPIOBAHHS HPUCBSIYEHO IMpalll
TaKuX YKpaiHChKUX HaykoBIIiB, sk O. bakaminceka ta T. Hekpacona [1-2].

© Boaoxkwuriu 4., 2018
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['ocnomapceko-nipaBoBe 3a0e3MeyUeHHsT Jep’KaBHOI JIOMOMOTH CyO’eKTam
rocroJlaproBaHHs cTano 00’ekToM HaykoBoro iHTepecy O. Jlimnemse [3].
OpranizaiifHo-PaBOBHiA aCMEKT KOHTPOIIIO 33 JOTPUMAHHIM 3aKOHOAABCTBA
PO 3aXUCT €KOHOMIUHOT KOHKYPEHIIIi NPy HaJaHHI Ta BUKOPUCTAHHI Jep-
’KaBHOI JomoMoru cy0’ektam rocmogaproBanHs BuB4Yae C. OHueHko [4].
[Ipore Hag3BUUYAWHO aKTyaIbHUMHU AJIs TOCIHIJIKEHHS 3aJIMIIAI0THC OKpeMi
ACIeKTH MPABOBITHOCUH y cdepl AepKABHOI JOMOMOTH CyO’€KTaM TOCIo-
JTAPIOBAaHHS Yepe3 iX HOBU3HY JUIs HAIIOHAJILHOTO 3aKOHO/IaBCTBA, CKIIATHICTh
MPaBO3aCTOCYBAaHHA Ta HEJAOCTATHIN piBEHb MPABOBOTO PETYJIIOBAHHS.

BpaxoByrouu, 1o cuctema Aep>KaBHOI JAOMOMOTY IMILJIEMEHTOBaHa
B HaIllOHAJIbHE 3aKOHOJIABCTBO B paMKax YTOAW PO acoliario YKpaiHu
ta €C, nmpoOiemMu JOTPUMaAHHS TMPaBUJ HAJaHHS HE3HAYHOI JEep:KaBHOI
JIONIOMOTH TIOTPEOYIOTh JOCIIKEHHS 3 YpaXyBaHHSM €BPOIEHUCHKOTO JIOCBIY,
KUl 0a3y€eThCs HA CYJIOBUX Keiicax Ta perjiaMeHTi y 1iiH cdepi.

Mera cTarTi nossirae B AOCIIPKEHHI aCTEKTIB HA/JIaHHS Ta KOHTPOJIIO
HE3HAYHOI JIepKaBHOI AOMOMOTH JUIsl CTBOPEHHS TEOPETUYHOTO MIATIPYHTS
BUPIIIEHHS aKTyaJlbHUX MpOOJieM, 110 BUHUKAIOTh y cdepl aepKaBHOT
JIOTIOMOT'H.

Marepianu ta metoau. [Ipu HanucanHi HAyKOBOi CTATTI BUKOPHUC-
TAHO CYKYITHICTh 3arajJbHOHAYKOBHUX Ta CHEI[laJIbHUX METOJIB HayKOBOIO
Mi3HaHHA: a0cTparyBaHHs, IEAyKIlii, aHaIi3y, CHHTE3Y, JOT1KO-IOpUIUYHUMN,
cowiojoriyHuil Ta iH. EMmipuyHy ocHOBY mnpami (GOpMyIOTh aKTH YHHHOTO
3aKOHOJIaBCTBA, HAYKOBO-IIPABOBI MyOIiKallii TOIIo.

Pe3yabTaTi nociaimkenns. JlepyxaBHa roroMora cy0’€KTaM rocrojia-
pIOBaHHS (Iaji — JepaBHa JOMOMOTa) BH3HAYAETHCS 3aKOHOM YKpaiHu
«IIpo nepxaBHy IOMOMOTY CyO’€KTaM TOCHOJAPIOBAHHS SK MIATPUMKA
y Oyap-skiit hopmi cy0’€KTIB TOCMIOAAPIOBAHHS 32 PaXyHOK JEp>KaBHUX YU
MicieBux pecypciB. OfHAK Taka MiATPUMKA 3aTPOXKY€E CIIOTBOPEHHSAM €KO-
HOMIYHOI KOHKYpEHIIii, CTBOPIOIOYN MEpeBaru AJisi BUPOOHUIITBA OKPEMUX
BUJIIB TOBAPIB UM MPOBAHKEHHS OKPEMHUX BHUIIB TOCTIONAPCHKOT AISTHHOCTI [5].
AHaJloriyHe BU3HAYCHHS JEP>KaBHOI IOMTOMOTH MICTUTBCS Y CT. 262 Yroau
npo acotiaifiro Mixk Ykpainowo ta €C [6], a Takoxk c1. 107 [Jorosopy mnpo
¢ynkuionyBanus €C (ADPEC) [7], 3a BUHATKOM KIIFOUOBOI 03HAKH, a came
«BITUB Ha TOPTIBIIOM.

[Ipore HamioHandbHa CUCTEMA JEP>KABHOI OTIOMOTH HE BPaxoBYE
O3HAKy «BIUIMB Ha TOPTIBIIO», TUM CaMHUM 3HAYHO PO3LIUPIOIOYU KOJIO
MPaBOBIIHOCHH, Kl MIJJISTal0Th KOHTPOJIO. 3a HAIlIOHAJTHLHUM 3aKOHOaB-
CTBOM, MIATPUMKA € JIEP>KaBHOIO TOTIOMOTOO MPH KyMYJISITHBHOMY TOTPH-
MaHHI TAKUX YMOB:

HAJA€ThCS CYO’ €KTY TOCIIOAPIOBAHHS;

(biHAHCYETHCS 32 PaXyHOK PECYPCIB JIEpyKaBH UM MICIICBUX PECYPCIB;
CTBOPIOE TIEpEeBaru Jijisi BUPOOHUIITBA OKPEMUX BHUJIIB TOBApIiB UM
MPOBAHKEHHSI OKPEMHUX BU/IIB TOCIIOAAPCHKOI JISTBHOCTI;
CTHIOTBOPIOE 200 3arpOKy€e CIIOTBOPEHHIM €KOHOMIYHOT KOHKYPEHITii.

YV VYVYV
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Ax 3a3znauvaroth C. AmemieBa Ta O. fcTtpeboBa, B €BpOINEHUCHKIN
MPAKTHUI YITKO PO3MEKOBYIOTHCS JIBA MOHATTS: «JIep>KaBHA JIOMIOMOTa Ta
«aepkaBHa TiATpuMKay. lleprne TMOHATTS XapakTepHU3ye€ BHKOPUCTAHHS
JEP’)KaBHUX PECypPCiB IS JTOTIOMOTH OKPEMHUM ITANPUEMCTBAM; JAPyTe —
BKJIIOUAE 3aX0JU, CIIPSMOBAH1 Ha PO3BUTOK €KOHOMIKH B IIJIOMY, HE CTBOPIO-
104U TPUBLIETB OKpEeMO B3ATUM MianpueMcTBam. Lle Tak 3BaH1 3axonu, 110
HE MiINagaloTh Mia 3a00pOHY, OCKUIBKM BOHU HE CyIepedarb HopMam
KOHKypeHii [8, c. 117].

3 ormsiny Ha ct. 107 ADPEC [7], po3MeKyBaHHS TIOHSATh «ITIATPUMKa)
Ta «IOTIOMOTay BIJICYTHE, OCKUTBKU CTaTTS MICTUTh BU3SHAYCHHS «IOTIOMOTa)
Ta BCTAHOBJIIOE YMOBH, 3a SIKHX BOHA € HEJOIMyCTUMOIO. Taka TO3MIlis
YHEMOXJIMBIIIOE OYyJIb-SK1 3JIOBKMBAHHS TIPU BU3HAYECHHI JOMYCTUMOCTI
JIEp>KaBHOI JOTIOMOTH.

Ha BigmiHy BijJ €BpONECHCHKOTO, HAIlIOHATBHE 3aKOHOIABCTBO HABIIAKU
Ja€ YiTKE BHU3HAYCHHS JEP>KaBHOI JIOMOMOTH, BUKOPUCTOBYIOUM TEPMIH
MIATPUMKA», Ta BCTAHOBJIOE YMOBH, 32 SIKHX «IIATPUMKA» MOXKe OyTH
BiJlHECEHA JO Kareropii «JjaepkaBHa aonomoray». OCHOBHUM NPHUHIIUIIOM
HalllIOHAJILHOI CUCTEMH JEP>KaBHOI JJOTIOMOTH € HEJIOMYCTUMICTh Oy Ib-SIKOT
Jep>KaBHO1 JIOTIOMOTH JUIsl KOHKYPEHIlli, KpiM BHITQJKIB, TepeadaueHnx
3akoHoM Ykpainu «IIpo gepkaBHYy JTOMOMOTY Cy0’€KTaM TOCIOAapIo-
BaHHs» [5]. ToOTO HallioHaTbHA CUCTEMa CIIOYATKy BU3HAYA€E BiJMOBITHUN
3axiJi EKOHOMIYHOTO BTPYYaHHS JE€pkKaBU Yy MPOLECH JISUIbHOCTI PUHKY SIK
«JlIepKaBHA MIATPUMKa». SIKIO «Iep’kaBHA MiTPUMKA» BIINOBITAE€ KyMyJIs-
TUBHO HaBEJCHUM YMOBaM, BOHA HAJICKHUTh JI0 KaTEropii «Jep:kaBHA JO-
nomMora». BpaxoByroun OCHOBHUW MPHUHIUI IIOJA0 HEMPUNUHATHOCTI OY]b-
SKO1 JIepKaBHOI JIOMOMOTH IS KOHKYPEHIIIi, SKIIO 1HIIE HEe nepeadayeHo
3akoHOM, HEOOX1THO 3aCTOCYBaHHS MEXaHI3MY OIIHKH JIep>KaBHOI JOTTIOMOTH
HA JIOMYCTUMICTh JIJIs KOHKYPEHIIi1, 1[0 MOXJIMBE B OKPEMHUX BUTIATKAX.

[Ipornieaypa OIIHKKM Ha AOMYCTUMICTH ISl KOHKYPEHIIi 31MCHIO-
€THCS Yy TIOPSIAKY TOJIAaHHS TIOBIJIOMJICHHS MPO HOBY JEPXKABHY JOTIOMOTY
(HoTH(]iKamii) YTOBHOBaXEHOMY OpraHy i3 NPUHHATTAM BiAMNOBIAHOTO
piieHHs [S].

OpHak BiJ TMOBIJOMJIGHHS TMPO HOBY JEP’KaBHY JOTMOMOTY 3Bijb-
HSIFOTHCSI 3aX0/M Y BUTJISI/II HE3HAYHO1 JePKABHOT JIOMTOMOTH.

He3nauHoo BM3HAUAETHCS JEpkKaBHA JIOMOMOTa OJHOMY CYyO’€KTy
TOCIIO/IapPIOBaHHS, CYKYITHUN PO3MIp SKOi HE3aJIeKHO Bif i1 (hOpMHU Ta JHKepen
HE IMepeBHINy€e 3a Oyab-SKUH TPUPIYHUM NEpiog CyMy, €KBIBAJICHTHY
200 Tuc. €Bpo, BU3HAYeHY 3a OQIMIMHMM BaJIIOTHUM KYpCOM, BCTaHOB-
nenuM HamioHaneHuM OaHkoM YKpaiHu, IO [isIB Ha OCTaHHIM J€Hb
(Ghi1HaHCOBOTO POKY [5].

[Tpu oMy po3MOPSIKEHHSIM AHTUMOHOTIONBFHOTO KOMITETY YKpai-
o1 (AMKY) Bin 28.12.2015 Ne 43-pn 3arBepmxeHo [lopsimok nomanas AMKY
iH(popMallii Ipo YMHHY AepKaBHY JOMOMOTY Cy0’€KTaM rocrojaproBaHHS,
SIKHM BCTAHOBJIEHO OOOB’SI30K HaJlaBayiB JIEPKaBHOI JOMOMOTH HIOPIYHO
1o/1aBatu iH(GOpMaIlit0o CTOCOBHO HE3HAYHOI JIep>kaBHOI orroMor# [9].

0 00000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000

ISSN 2616-6100. 30BHIIIIH TOPriBAA: €EKOHOMIKa, (piHaHcy, mpaso. 2018. Ne 4 69



IIPUBATHE ITPABO

PazoM 3 THUM, 3aKOHOJABCTBOM TIPO JEp>KaBHY JONOMOTY HE
nepe10aueHo MOKIMBOCTI NPUMHATTA PIIICHHS YTIOBHOBAaXXEHUM OpPraHOM
PO BU3HAHHS JIEPKAaBHOI JIOTIOMOTH HE3HAYHOI0. TOOTO MPOBEICHHS TaKOTO
aHai3y HAJICKUTH 10 KOMIETEHIIIT Ha/laBaya JAep>KaBHO1 JOMIOMOTH.

OxpeMoro HOpMaTUBHO-MPABOBOT'O aKTa IIOJI0 PETyJIIOBaHHS MHUTaHb,
Kl BUHUKAIOTh MpPU HAJaHHI HE3HAYHOI JEpPXKABHOI JOMOMOTH, YHHHUM
3aKOHOJJAaBCTBOM HE MepeadadeHo.

Busnauenns ob6cary aepKaBHOI JONOMOTH, SIKy OTPUMYE CyO’€KT
rOCIoAapIOBaHHs 3 OyJb-SKUX JPKEpE, MOKIaIae€Thes Ha 11 HaJaBadiB, sKi
IIOPIYHO 3BITYIOTH Tepell YTMOBHOBRXEHUM OPTaHOM MPO TaKUil 0OCsT.
Tobto cucrema HamaHHsa iHGoOpMalli YTOBHOBaXEHOMY OpPTraHy ex-post
€ Hee()EKTUBHOIO 3 TOYKH 30py Ii OOJIIKY Ta MOXE MPU3BECTH A0 Iepe-
BUILIEHHS MAaKCHMAJILHOTO PO3MIpY HE3HAYHOI IEPKABHOI TOTTIOMOTH, a TaKOX
710 BIAMOBIAHMX HETaTUBHUX HACTIAKIB Y BUTIIAJI MOBEPHEHHS, BUXOASUU
3 BIICYTHOCTI YITKOTO MPABOBOI'O PETYIIOBAHHS Ta BUKOPUCTAHHS PI3HUX
M1IX0/1IB HaJaBayaMu JI0 i1 MiApaxyHKY.

BpaxoByroun piBeHb €KOHOMIYHOTO PO3BUTKY YKpaiHU MOPIBHSHO
3 kpainamu €C, po3mip He3HayHOi AepxaBHOi gormomoru (200 000 eBpo 3a
OyIb-sIKUW TPUPIYHUI TEPiof), BCTAHOBIECHUN YMHHUM 3aKOHOJIABCTBOM,
€ IOCTaTHhO BEITUKHUM JIJIsl OJTHOTO Cy0’€KTa rOCTIOJapIOBAHHS.

TepmiH «cy0’€KT TOCTIOIapIOBAHHS NS IUJIEH 3aKOHOJIaBCTBA MPO
JiepKaBHY JONOMOTY BJKHMBAEThCS y 3HAUEHHI1, HABEJCHOMY Y 3aKOH1 YKpaiHH
«IIpo 3axmcT ekoHOMIUHOI KOHKYypeHiii» [10]. Tomy orpumyBavuamu aep-
KaBHOI JOMOMOTH MOXYTh OyTH y T. 4. Tpyna Cy0’€KTiB rocroiaproBaHHs,
MOB’SI3aHUX BIAHOCHHAMHU KOHTPOJIIO.

VY poz’acaennsx AMKY 3a3znaueHo, 1o 001K Jep)kaBHO1 JOMOMOTH
JUISL LIUIeW HaJaHHS HE3HAYHOI JEePXKABHOI JOMOMOTH HEOOXIIHO 3M1MCHIO-
Batu 3 02 ceprus 2017 p., TOOTO 3 MOMEHTY HaOpaHHS YMHHOCTI Y TIOBHOMY
00cs31 3akony Ykpaiau «IIpo mepkaBHY 1OmOMOry cy0’€KTam TOCIIOIapIo-
BanHs» [11, c. 11].

[HImMHA MexaHi3M KOHTPOJIIO 32 HAJlaHHSM HE3HAYyHOI Jep:KaBHOI
JIOTIOMOTH BCcTaHOBJIEHO Pernamentom €Bpokowmicii Big 18 rpyaus 2013 p.
Ne 1407/2013 (mami — Permament €Bpokowmicii) [12], ToOTO BiH 3acToco-
BYETHCS TUIBKH IS «IIPO30POI» MPOLEAypH, IO O3HAYAE MOMKIHUBICTH
PO3PaXyHKY pO3Mipy JEep>KaBHOI JOTMOMOTH /0 ii HaJaHHS, TOOTO ex-ante,
3a BIJCYTHOCTI OyJb-SKOTO PU3UKY OIIIHKH Ha JOMYyCTHUMICTh JJii KOHKY-
penuii [13, c. 238]. Takuit MexaHi3M HaJaHHS HE3HAYHOI JEP>KaBHOI JOTMO-
MOTH YHEMOKIIUBIIIOE TiepeBuiieHHs opory y 200 000 eBpo Ta mae 3mory
3MIACHIOBATH €(PEKTUBHUHI KOHTPOJIb.

Jlep>kaBHa J0mOMoOra TaKOX IMOJIATae y BTpaTax JOXOJIB JepikKaB-
HOTO Ta MICIIEBUX OIOJKETIB, 1[0 MOXe OyTH y (OpMI MOJATKOBUX MBI
TOIIO. 3a TaKMX YMOB Ba)XKO BU3HAYUTH PO3MIp JAEPHKABHOI JIOMIOMOTH,
a TOMY BaXKJIMBUM € BHECEHHS IPABOBOI BU3HAYEHOCTI IIISIXOM PO3pOOIEHHS
OKPEMOT0 HOPMATHBHO-TIPABOBOTO aKTa MIOA0 MOPSAKY HaJaHHS HE3HAYHOI
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nepxaBHoi jpormomoru. Kpim Toro, no moBHoBaxkeHb AMKY HamexuThb
PO3pOo0IIEHHS Ta BHECEHHS B YCTaHOBIIEHOMY NopsAKy 10 Kabinety MiHicTpis
VYkpainu npono3uiii moA0 NPUHHATTS HOPMATUBHO-TIPABOBHX aKTIB 3 H-
TaHb JAEP>KaBHOI 10MOMOTH [5].

BucHoBKkH. Y cydacHUX yMOBax €KOHOMIYHOTO PO3BHUTKY YKpaiHU
OUTBIIICTh 3aXOIB JICPXKABHOI JIOMIOMOTH MOKHA BIJTHECTH J0 HE3HAYHOI
JIep>KaBHOI JOMIOMOTH, @ TOMY BIZICYTHICTh YITKOIO HOPMATUBHOT'O PETYJIO-
BaHHS MEXaHi3My HaJIaHHS MOK€ TMPHU3BECTH JO HETAaTUBHUX HACIIiJIKIB
y BUIIISAI i1 moBepHEHHs. Bupimienns wiei npodaemu notpedye po3poOieHHS
JOJJATKOBUX HOPMAaTHBHO-IIPABOBUX AKTIB IIOJI0 MOPSAIKY HAaJaHHS HE3HAUYHOL
JIep>KaBHOI JIOTIOMOTH, y T. 4. 3alPOBa/KEHHS] MEXaHI3My ex-ante, 110 Mae
3a0e3neunT e(EeKTUBHICTh KOHTPOJIO Ta HEMOXIIMBICTh MEPEBUILEHHS
MaKCHUMAaJIbHOTO pO3Mipy MpH i HaJaHHI.
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Volokytin D. Legal aspects of provision de minimis state aid to subjects of
entrepreneurship.

Background. The article raises the problem of providing de minimis aid and
monitoring it, which is much widespread within the framework of the national system of
state aid. At the same time, in Ukraine, there is currently no clear legal regulation of the
provision of de minimis aid and an ineffective mechanism for its ex-post control is in
place, which has a discretionary character for state aid providers in terms of accounting
for de minimis aid.

Analysis of recent research and publications. The solution of this problem is
taken by such scholars as: O. Bakalinskaya, O. Lillemaye, T. Nekrasova, S. Onischenko
and others.

The aim of the article is to study the aspects of the provision and control of de
minimis state aid in order to create the theoretical basis for solving current problems
in the field of state aid.

Materials and methods. When writing a scientific article, a collection of general
scientific and special methods of scientific knowledge is used: abstraction, deduction,
analysis, synthesis, logical-legal, sociological, etc. The acts of the current legislation,
scientific-legal publications, etc. form the empirical basis of labor.

Results. The analysis of the current Law of Ukraine «On State Aid to undertakingsy
as well as secondary legislation in this area, testifies to the lack of regulatory regulation
in providing de minimis aid, as well as the non-compliance of its monitoring mechanism
with the EU acquis.

Conclusion. The ways of solving this problem are proposed, which should ensure
a unified approach to legal regulation and effective control over the provision of de
minimis aid.

Keywords: state aid, governmental support, an undertaking, de minimis aid,
state aid providers.
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AEPKABU 1 IIPABA

YAK 346.58

YAILJISAH Ceprii,

acmipadaT HaykoBo-m10CaiqHOTO IHCTUTYTY MTPHUBATHOTO TIpaBa
1 mianpueMHuITBa iMeHi akanemika @. I'. Bypuaka
HarmionanpHOi akajgemii mpaBoBUX HayK YKpaiHH

ITIPABOBA ITPTIPOAA KPUIITOBAAIOT

Poszenanymo euxioni izuuni xapaxmepucmuxu KpUnmosaion, uo € 8aiciueum
KPOKOM Ha wiisxy 6iOHeceHHA iX 0o mi€i uu iHwoi epynu 00 ’€Kmié YUusiibHUX NPAB.
3anpononosano asmopceke pO3yMIHHA NPABOBOI NpUpOOU KPpUnmMogamom ma ix micys
¥ cucmemi 00 ’€kmie yuginbHux npas. Buxoosauu 3 ocoonueocmeri KpUnmosaniom sSxK 00CUms
cneyugiunoeo 06’ekxma YUSINbHUX NPAs, KOHCMAMOBAHO, WO YIIKOM OOIPYHMOBAHOIO
€ K8anighikayis KpUNMOoOBAIOM K MAUHOBUX HeMamepialbHUuX Oaae.

Knwuyosi crosa: KpuntoBamoTH, OITKOTH, OJIOKUYCHH, 00’ €KTH IMBUILHUX TIPaB.

Yannan C. Ilpasosasa npupooa Kpunmoeaniom. Paccmompenvl ucxoouvle ¢husu-
uecKue Xapakmepucmuky KpUnmosaiiom, 4mo AeIaemcs 8adCHbIM Wa2oM HA HYMuy OMHEeCeHUs
ux Kk mou uau opyeou epynne 00vbeKmos epaxcoanckux npasg. llpeonosiceno agmopckoe
HNOHUMAHUE NpPaABoBoli NPUPOObl KPUNMOBANIOM U UX MeCma 6 cucmeme 00beKmos
epaxcoanckux npas. HMcxoos uz ocobennHocmerl Kpunmogamiom Kax UCKIIOUUNETbHO
cneyuguyecko2o 06vekma 2paxicOAHCKUx npas, KOHCMAMUpO8aHo, Ymo 0OOCHOBAHHOU
ABIAEMCA K8ANUDUKAYUA KPUNINOBANIOM KAK UMYUECMBEHHbIX HEMAMEPUATbHBIX O.1de.

Knwouesvle cnosa: KpHUIITOBATIOTH, OMTKOWH, OJOKYEHH, OOBEKTHI TpaXkaaH-
CKUX TpaB.

IlocranoBka mpobGaemu. [losiBa B €KOHOMIYHOMY Ta NPaBOBOMY
IPOCTOPI TAKOTO HOBITHBOTO SBHINA, SK KPUIITOBAJIIOTH, CIPOBOKYBaJa
HIMPOKY AMCKYCIIO LI0JI0 HAJIEKHOI MPAaBOBOI KBamidikallii Ta BUBHAYEHHS
ix Miclsl y cucTeMi 00’ €KTIB IUBUIBHUX MPaB.

[{i muTaHHs € aKTyalbHUMHU Ha CHOTOJHI 1€ ¥ TOMY, IO Cepel] Hay-
KOBIIIB HEMA€ €JJMHOTO MIIXOAY /10 PO3B’S3aHHSA 11i€i MPoOIeMHU, He3BAKAIOUN
Ha Te, L0 MpOLIEC BUKOPUCTAHHS KPUIITOBAIIOT JOCUTh MOTYXHO aKTH-
BI3Y€ThCS SIK Y CBITI, TaK 1 YKpaiHi.

© Yamnasau C., 2018
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AHaJi3 ocTa”HHiX JochaigxkeHb i myOJaikamiii. Hesupimenictio
OKPECIIEHOTO THTAaHHS OOYMOBJIEHO YHMAlO AOCTIIKEHb, CEpelx SKHX
BapTO BUIUIUTH OcTaHHI myOmikamii. I[IpaBoBa mpupoga KpUNTOBAIIOTH
0iTkoiH posrasinyta B. IllkonbHuM, skuii BuU3HAYae ii SK «IOBHICTIO
HOBHI 00’ €KT muBUIbHOTO mpasay [1, c. 135]. Crnenudiky KpunTOBaTIOT
y cucTeMi 00’€KTiB IMUBUIBHUX MpaB gociimkye Y. Memikos [2]. Tligxoau
70 BU3HAYECHHS CTaTyCy KPHUIITOBAIIOT B YKPaiHCHKOMY 3aKOHOJABCTBI
3anponionyBas I'. Ilupda [3].

[IpoTe HUHI HE ICHY€ YCTAIICHOTO MAXOAY JI0 ITi€T TPOOIEeMaTHKH.

Metoro cTarTi € AOCHIIKEHHS MPaBOBOi MPHUPOAM KPUNTOBAIIOT
K 00’ €KTIB IUBUIBHUX TPaB.

Marepianu Ta MeroaM. MeTOOJOTIYHY OCHOBY AOCIIIKEHHS
CTAaHOBWJIM METOJIU aHaJI3y Ta CHHTE3Y, IHAYKIIi Ta JeAyKIIil, y o€ THAHH]
31 ClemialbHUMUA METOAAMH FOPUIWYHUX JOCHIKEHb ((popMaIbHO-IOpPH-
JTMYHUM, TIOPIBHSUTEHO-TIPABOBUM, METOJIOM TIyMa4€HHSI HOPM TpaBa TOIIIO).

Pe3yabTaTi pociigkeHHs. ToBapHUN 000pPOT YacTO BHUIIEPEIKAE
3aKOHOJIaBYE PETYIIOBAHHSA OKPEMMX MPAaBOBIIHOCHH, & Y TAKOMY MHUTAaHHI,
K 00Ir KPUNTOBAMIOT B YKpaiHi — Ha KiJIbKa CYTT€BHX KpokiB. OOMiHHI
3HAKW 3 KpUNTOTpadiuHUM 3aXHCTOM CTPIMKO BBIMIIUTM B €KOHOMIUHE JKUTTS
1 Hapa3i X IOBOJAUTHCS CIPUNMATH SIK JIaHICTh: BOHH ICHYIOTh, € 00’ €KTaMH
MpaB Ta MPaBOYMHIB 1 X OOIr 3aKOHOAABYO HE 3a00pOHEHUM, MPUHANMHI,
B YKpaiHi. KpunToBaaoTu KymyrThCsl 1 MPOAAIOTHCS, BUCTYNAIOTh 3aCO00M
IUIATEXKY B yTroAax 00 MPUAOAHHS HEPYXOMOro MaitHa [4], 3acobom ¢op-
MYBaHHS CTaTyTHHUX KalliTaJliB MiAIPUEMCTB [5] TOLIO.

[Ipote He nwuIIe 3aKOHOAAaBUE PETYJIIOBAHHS eMicii Ta 00iry KpUITo-
BaJIIOT CYyTTEBO BIACTA€ BiJl BAMOI Cy4aCHOI'O LIMBUIBHOTIO Ta rOCIOAApCh-
koro obopoty. IIpaBoBa kBamidikaris i€l KaTeropii 3aJUIIAETHCS y MO
TOCTPUX AMCKYCIH, SKI HE BIIYXalOTh BiJl caMOi MOSBU KPUIITOBAIIOT 1 710
CHOTOJTHI.

JlocnipKyroun 3a3Ha4eHe MUTaHHS, JOLUUIBHO MepeyciM BUZHAYUTH,
YUM € KPUITOBAIIOTA 3 TOYKH 30py CBOIX BUXIIHHMX (DI3UYHHMX XapakTe-
PHUCTHK, 10 BaKJIMBO Ha IUIAXY BIIHECEHHSI KPUNTOBAIIOT JI0 Ti€l UM 1HIIOL
rpynu 00’€kTiB HUBUIbHUX TpaB. DaxiBll B cepi mporpaMHoro 3adesme-
YeHHS BBa)XAIOTb, 110 3 TEXHIYHOT TOYKU 30pYy KPUIITOBAIIOTA SBISIE COOOIO
NIEBHUM JIAHIIIOT CUMBOJIIB, SIKHW BU3HAYAETHCS SIK MPOrpaMHuid kKoA. IcHye
TaKOXX aJbTEPHATUBHA MO3UIIIs, 110 ACIHIIISA KPUTITOBATIOTH Ma€ MICTUTH
NOCUJIAHHS Ha 3alMCH B CHCTEMI OJOKYEWH, $K Oe3roTiBKOBI TIpolli
IPUB’SI3yIOTHCA 710 3aMKCIB HA OAHKIBCHKUX PaxXyHKax.

[Ipoekt 3axkony Ne 7183 Bix 06.10.2017 «IIpo o6ir KpUNTOBATIOTH
B YKpaiHi» [6] BU3HaYa€ KPUITOBATIOTY SIK IPOrpaMHUI KOJl (Habip CUMBOIIIB,
ndp ta OykB), 110 € 00’ €KTOM IMpaBa BIACHOCTI, MOKE BUCTYIIATH 3aCO00M
MIHH, BIJOMOCTI TIPO SKUH BHOCSTHCS Ta 30€pIratoThCsl y CUCTEMI OJOKYEHH
AK OOJIIKOBI OJMHHII TMOTOYHOI CHUCTEMU OJIOKUYEHH Yy BHIJISI JTAHUX
(mporpamMHoOro Kouy).

0 00000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000
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3aKOHOMABYO 3aKPITJICHUN TEepeTiK 00’ €KTIB IMBUIBHUX MpaB Ha-
BoauThbest y cr. 177 HusinsHoro xoaekcy (LK) Ykpainu, 3rizHo 3 siKOrO
00’€KTaMM LMBUIPHUX TPaB € pedi, y TOMY YHCII TPOIIi Ta I[iHHI MarepH,
iHIIe MaiiHO, MaWHOBI MpaBa, Pe3yJIbTaTH POOIT, MOCIYTH, Pe3yJbTaTH
IHTENIEeKTYallbHOI, TBOPYOi MISUTBHOCTI, 1HGOpMAIliA, a TaKOX IHII Ma-
TepiajgbHI Ta HeMaTepiaiabHl Ojara [7]. 3a3HaUYeHHI TEPENiK €, y TIEBHOMY
pPO3yMiHHI, TOPOrOBKa30M, BiJ SIKOrO BapTO BiAIUTOBXYBAaTHUCA y MHUTAHHI
BU3HAYCHHS IPaBOBOI MPUPOAM KpHUNTOBAMOT. Hacammepen mouisbsHO
BUKIIFOUUTH O0’€KTH, 10 SKUX KPHUIITOBAIIOTH HEMOXJIUBO BIIHECTH 3a
BU3HAUYEHHsAM. TakuMHU €: MaTepiayibHI Ojara (amke KPUNTOBATIOTH HE
MarTh MaTepialbHOTO Tija); MOCIYTH Ta pe3yJbTaTh poOIT. Sk HamaHHS
MOCJIYT, TaK 1 BUKOHAHHSA POOIT MiJACTaBOIO CBOI'O BUHHUKHEHHS MarOTh
BiJIMOBITHUI JIOTOBIp, IO HE € XapaKTepHUM JUIsl KPUNTOBAIIOT. Teope-
TUYHO, KPUMNTOBAJIIOTa MOXKE OYyTHM 3reHepoBaHa Ha 3aMOBIIEHHS 1HIIOI
ocobu, aje Taka MpaKTHKa He € momupeHow. KpiM Toro, kpumnroBamiora,
1o Morja 0 3’BUTHUCS Ha MiACTaBl IOrOBOPY, BTpaTuia O 3 HUM OyIb-IKUi
3B’SI30K 3 MOMEHTY ii BUIYCKY Y BUIBHHI OOIr.

Kareropiro HemaTepianbHUX Ojar MOXHa CIPUHAMATH IIUPOKO — SIK
Oynp-siki Orjara, mo € o0’ekTamMu TpaB 1 MpU I[bOMY HE MarOTh MaTe-
plaJibHOTO TiJIa, 1 3BYKEHO, sK 11e 3a3HaueHo y ['nmasi 15 LK Vkpainu, ne ix
nepenik 0OMeXeHO pe3yJbTaTaMM IHTEJIEeKTYalIbHOi, TBOPYOi AISIBHOCTI;
1H(pOpMaLi€ro Ta 0COOMCTUMHU HEMaHOBUMU Ojiaramu. | B mepiiomy, 1 B 1HILIO-
My BHIAJKaxX HeMaTepiajbHi Ojara He € OKpEeMUMH 00’ €KTaMU LUBLIBHUX
IpaB 3 YITKO OKPECJICHOI0 MPaBOBOIO MpHpoaor0. HaTtoMicTe 1e y3araib-
HIOIOYa KaTeropis, 10 OXOIUTIOE a0COIIOTHO PI3HI 32 3MICTOM 1 TIPHPOIOI0
HeMaTepiallbHI 00’€KTH IMBUIBHUX TipaB. [lpu 1pboMy IOCHIAHUKH, SKi
HaMararoThCsl BU3HAYaTH KPUIITOBAIIOTH SIK HEMaTepialibHI Onara, OJu3bKi
710 ICTUHHM — KPUOTOBAJIOTH Y PO3yMiHHI IUBIIBHOTO MpaBa AilCHO € Oma-
roM i 11e 6;aro He Mae MaTepianbHOi popmu. [Ipore Takuili BUCHOBOK HE Ja€
BIJIMOBIJII HA MUTaHHS PO BU3HAYEHHS KaTeropii HemarepiaabHUX Oyar
BIJIHOCHO KpuNTOBaMOTH. HaykoBa cTaTTs, €JIeKTpOeHEePTisl, KOMIT I0TepHa
mporpama — Bce Ie € HeMaTepiaabHi Oara, aje 6ara abCoJIFOTHO pi3Hi.

Sko BUXOAUTH 3 nepeiky, 3akpimieHoro ['masoro 15 K Ykpainu,
BHUCHOBKHM MOXYTh OyTH TakuMHu. [lo-nepuie, BIACYTHICTb 3B’ 513Ky KPHIITO-
BaJIIOT 3 OCOOMCTUMHU HEMAWHOBUMU OJlaramMul LUJIKOM OYEBHJIHA, OCKUIBKU
OCTaHHI HEPO3PUBHO TOB’SI3aHI 3 JIOJACHKOI OCOOHMCTICTIO (PKUTTS, 3/0-
pOB’sl, 4ecThb Ta TIAHICTH TowlO). Ilo-Opyee, kBanidikyBaTh BUIOOYTOK
KPUITOBATIOT, IO SIBJSIE COOOI0 BUKOHAHHS TIEBHUMH OOYHCIIOBATHBHUMU
MeXaHI3MaMH1 33aJaHiX AJITOPUTMIB, K 1HTEIEKTyaJIbHy a0 TBOpUY IisjIb-
HIiCTh, Oe3mifcTaBHoO. 3 mepeniky, HaBeaeHoro y ctT. 420 IIK Ykpainu, nesHi
NUTaHHS MOXYTh BUHUKATH, Xi0a 110 CTOCOBHO KOMIT IOTEPHUX MpPOrpam,
MPOTE€ BOHU 3HIMAIOTHCS MIC/S aHAII3y BHU3HAUYCHHS OCTAaHHIX BIJMOBIIHO
1o cT. 1 3akony Ykpainu «IIpo aBTopchbke mpaBo i CyMikHI mpaBay 8], sika
OIMMCY€E KOMIT IOTEPHY Mporpamy SIK HaOip 1HCTPYKLIN y BUIJISAL CIiB, U,
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KOJIB, CXE€M, CHUMBOJIB YU y OyIb-IKOMY IHIIIOMY BHWIJIS/I, BHPaKCHHUX
y dbopmi, OpUAaTHIN A7 3UUTYBaHHS KOMITHOTEPOM, SIKI MPUBOJSATH HOTO
y Jif0 JUIsl AOCATHEHHS MEBHOI METH a00 pe3yibTaTy (1€ MOHSATTS OXOILTIOE
SK OIepaliiHy CUCTeMY, TakK 1 MPUKIIAHY Mporpamy, 110 BUPaXKEH1 Y BH-
xiqHOMY abo0 00’€KTHOMY Kojax). KpuUnTOOIWHMIS SK KO 3YUTYETHCS
KOMIT FOTEpPOM, ajie cama Mo coOi BOHA HE MPUBOJIUTH KOMIT IOTEP Y IO,
JUTSL IbOTO ICHY€E MPOrpaMHe 3a0e3MeUeHHs TUIaTKHOI cucTeMu. BimnosinHo,
y TepMiHaX YMHHOTO 3aKOHO/ABCTBA YKpAiHM €NEKTPOHHI IUIATKHI CUCTEMH
SBIIIFOTH COOOI0 KOMIT FOTEPHI MPOTrpamMu, a OKpeMi KPUITOOIUHUI — HI.

Ilo-mpeme, OKpeMUM PI3HOBUIOM HeMaTepiaJIbHUX OJ1ar 3aKOHOaBEIlh
npsiMO HaszuBae 1HGOpMaIlilo, 1 CIpoOU KBaTi(iKyBaTH KPUIITOBATIOTH SIK
NeBHY 1HGOPMAITII0 € HETTOOAUHOKUMHU. TakK, OJIUH 3 BITYM3HSHUX (haxiBI[iB-
npakTukiB y it cepi H. [lonmuBka BBaxkae, 110 32 CBOEIO TEXHOJIOTIYHOIO
MPHUPOJIOI0 KPUIITOBATIOTA OITKOIH € CyKyIHICTIO 1H(OpMaIlii, OCKIIbKY B 11
OCHOBY TMOKJIZIeHO OJOKYeWH — 3amupoBaHUil MacuB JaHUX MPO BCl
omepariii, M0 MPOBEACHI B PO3MOAUIBYIN MEpPEeXKi 3a BeCh 4ac ii iCHyBaH-
Hs [5]. [IpoTe Takuit BACHOBOK BUIAE€THCS NIEPEAUACHHM.

3rigao 3i cT. 200 LIK Ykpainu indopmariiiero € Oyb-sKi BiIOMOCTI
Ta/abo daHi, SKI MOXYTh OyTH 30epexeHi Ha MaTepialibHUX HOCISX abo
B1JIOOpaKeH] B €JICKTPOHHOMY BHIJISA/I. SIKIIO BU3HAYATH KPUIITOOIUMHUII
SK TIOCNTIJIOBHICTh CHMBOJIIB UM 3alHCIB y CHUCTEeM1 OJIOKUEHH, MOKHA
CTBEp/KYBaTH, 110 BOHU MICTATH MeBHY 1HPopMauito. [Ipore inpopmaris
K TPUPOAHE sBUIIEC U 1H(pOpMAaIis SK 00’€KT MpaBa HE € TOTOXHUMH
nouarTsimMu. Sk Harojomrye JI. KomoGanoB, cmif BiApI3HATH MpaBOBHUI
pexxuM iH(oOpMaIli BiJ] MPABOBUX PEXKUMIB 1HIIMX OO €KTIB, IO MAalOTh
iH(popmarliitHe HanmoBHEeHH [9]. B ocTaHHBOMY BUIAJKy AJI 3aKOHOJABIIS
Mae 3Ha4YeHHS He cama iHdopmaris, a iHIIE Oyiaro, siKe BUpaXae I
iHpopmMartis. 100 ocTaTouHO MEPEKOHATUCS B TOMY, 10 KPUITOBATIIOTH HE
MOXYTb OyTH KBaJi(hikoBaH1 BUKIIOYHO SIK iH(OpMaIlisi, TOCTaTHRO 3rafaTu
Taki BIACTUBOCTI iHQopmMmalii — 00’€KkTa IUBUIBHUX MpaB, K il HEBU-
YeprnHICTh 1 (Pi3uyHa HEeBiAUYXKyBaHICTh. [H(popMallisi, yYMOBHO KaKyuH, HE
MOXKE «3aKiHUYMTHUCHY», HABIIAKW, BOHA MOXXC HEOOMEKEHO THPaKyBaTHCS
1 momMproBatrcs 0e3 3MiH ii BIacTUBOCTEH 1 BTpaTH sIKOCTi. IHpopmaris He
MoOke OyTH BiTUy»KeHa y MOBHOMY PO3YMIHHI LIOTO CJIOBA BiJ ii TBOPIIA,
BJIaCHUKA YU CIOKMBaya, SIK HE MOXYTh OYTH BIIUYKEHI 3HAHHS BiJ iX
HOCIs1 — TIoIuHA. Moyke OyTH BIIUYKEHUI MaTepiaibHUM 00’ €KT, Ha TKOMY
30epexeHa iHdopmarlis, aie He iHpopMmaillis Ak Taka [9]. 3a3HaueH1 BIacTH-
BOCTI KPUITTOBATIOTAM HE TIPUTAMaHHI: BOHUA HE € HEBUYCPITHUMH, HE MOXKYTh
TUPAXYBATHUCS HEOOMEXKEHY KUIbKICTh pasiB, aje HaTOMICTb, BOHH LIJIKOM
3/1aTHI BiQ4y>KyBaTHCs. | kitouoBe: Hisikoi 1H(OpMarlii, sika 6 Mana camoc-
TiiHE 3HAYEHHS 1 MoOryia KBamidiKyBaTHUCA SK 01aro, KPpUNTOOIWHHUIN HE
MICTSTh. 3HAUEHHSI Ma€ BUKITIOYHO iX 3/IaTHICTb BUCTyNaTH 3aco0aMH OOMIiHY,
HAKOIMYEHHS, IHBECTYBaHHS TOIIO. TakuMm YMHOM, KBasi(ikallisi KpUITOBa-
JOTH SIK iH(OpMaItii He Mae i1 co00I0 JOCTATHIX IMi/ICTaB.
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JloBOJII MOMYJISIPHOIO € 1/Ies BITHECEHHs] KPUIITOBAIIOT 0 0€3/10KY-
MEHTapHHX I[IHHUX TanepiB. ['0OJJOBHUM apryMEHTOM BHCYBA€THCS T€, IO
1 0€3/TOKyMEHTapHI I[iHHI Tarepu, 1 KPUIITOBAIIOTH SBJSIFOTh COOOI0 OOJTIKOBI
3alMCH Ha paxyHKaX, TUIbKU MEpII — Yy CUCTEMI JEMO3UTAPHOTO OOIIKY
[IHHUX TamnepiB, a APyri — y cucTeMi OJOKYEHH BIAMOBIAHOI TMJIATIXHOT
cucremu. OfHaK 3 ypaxyBaHHSAM 3MICTy IIHHUX MamepiB Taka IMO3HINsS
€ O4YEBUIHO XUOHOI0, a/Ke MIHHUH marip 3a 4. 1 c1. 3 3akony Ykpainu «IIpo
1iHHi nanepu Ta GoHxoBUI puHOK» Ta 4. 1 cT. 194 LIK Ykpainu mocBiguye
rpoioBe abo iHIIe MaifHOBE MPaBO Ta BU3HAYA€ B3AEMOBIIHOCHHU €MITEHTA
I[IHHOTO Tamepa W ocoOu, MO0 Mae MpaBa Ha LIHHUN mamip, a TaKOX
nepeadavae BUKOHAHHS 3000B’s13aHb 32 TaKUM IIIHHUM TariepoMm. [Ipu mipomy
IpaBoBa MPUPOJIa JOKYMEHTApHUX Ta O0€3A0KYMEHTApHUX LIHHHUX MarepiB
€ OJTHAKOBOIO, a 3MICT MaiHOBUX Ta HEMANHOBUX MPaB, 3aKPIIICHUX HUMH,
HE 3aJIKUTH BiJl GOpPMH ICHYBaHHS 1 BU3HAYA€ B3a€MOBITHOCHHU €MITEHTA
1 BIacHUKA 1iHHOTO Tanepy. Sk Bka3ye C. boiios, mosiBa 6e310KyMEeHTapHUX
I[IHHUX TIafepiB TMOB’s3aHa 3 M030aBJICHHSIM KIACHYHUX JOKYMEHTaJIbHUX
namnepiB MaTepiaJibHOro HOCIS; JOKYMEHT HpuOpasiv, 1 3aJMIIMINCS cami
npaBa, TOOTO OE3JOKyMEHTApHUIN MaIip TaK CaMO € MEBHUM KOMILIEKCOM
(CYKYITHICTIO) TIpaB, 110 BU3HAYEHI B 3aKOHOAABCTBI sIK LiHHUMU narip [10].

KpunroBaitoru, HaTOMICTh, HE € TIpaBaMH 1 HE TIOCBIAYYIOTh KOJHUX
npaB Ha OyJb-fKe 1HIIIE MalHO, a € IIHHICTIO caMi Mo coOi. BimuyxeHHs
KPUIITOBAIIOT X €EMITEHTOM HE 3YMOBIIIOE€ TPUBAIOYOTO MPABOBOTO 3B’ S3KY
MK €MITEHTOM 1 MOAAJIBIIUMHU BIIACHUKAMHU KPHIITOBAIIOTH, a TOMY JIO
[[IHHUX TanepiB KPUMNTOBAIIOTA BIHECTH HISK HE MOXHA, IO JI0JaTKOBO
niarBepkye CriyibHa 3as1Ba PIHAHCOBUX PETYIISTOPIB IIOJI0 CTATYCy KPHUIITO-
BamoT B YkpaiHni Bix 30.11.2017, onpwirogaeHa Bix iMeHi HarionansHOTO
0anky Ykpainu (HBY), HamionanbHoi komicii 3 IIHHMX nanepiB 1 (oH-
nooro puHky (HKIIII®P) ta HarionansHoi KoMicii 3 iHAHCOBUX MOCITYT
(Haukominmocmyr) [11].

He € xpunroBamioTé i MallHOBUMHU TNpaBaMH, BUXOJSYM 3 BHU3HA-
YeHHsI, 3aKpimieHoro cr. 3 3akoHy Ykpainu «IIpo oriHky maitHa, MaifHOBHUX
npaB Ta npodeciiiHy OIIHOYHY MIsUIbHICTh B YKpaini» [12]. HaBnaku, BoHu
caMmi € 00’eKTaMM MaliHOBUX IpaB (MpaBa BIACHOCTI TOINO). BiacyTHicTh
03HAK MAfHOBHX MPaB y KPUNTOBAIIOT MiATBEPIKYETHCS, 30KpeMa, 1 Cy10-
BOIO MPAKTUKOIO [13].

Huni xBamidikarlis KpUNTOBAIIOT SK TPOIIOBUX KOINTIB B YKpaiHi
BUKITFOUAETHCS, TIEPEIYCiM, Yepe3 Te, IO BITYM3HIHUIN 3aKOHOIaBEIh BUXO-
JUTh 3 pedyoBoi mpupoau rpomoBux komrtiB (ct. 177, 718 LK Ykpainm).
BbarateMa HayKOBISIMU Takui MiAXiJ I[IJIKOM CIPABEIMBO KPUTHUKYETHCS
1 BBOXKAETHCSI aHAXPOHI3MOM, BPaxOBYIOUH, 1110 HA CYYaCHOMY €Tarli POl
MOXYTh 1 HE MaTH MaTepianbHOi PopMu, 1 1€ KOAHUM YMHOM HE TO3HA-
YaeThCA Ha iX 000pOTO3aTHOCTI Ta JiKBiAHOCTI [14]. OTXe, BUCHOBOK PO
TE, M0 KPUNTOBAIIOTH HE HAICKATh N0 TPOIICH HABPSIA YA MOXKE
CIIUPATHCS BUKIIOYHO HA PEUOBY MPUPOY OCTAHHIX.
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VY Garatbox 3apyODKHHMX KpaiHax BU3HAYCHHS KPUIITOBAIIOT SIK T'PO-
IIOBUX KOIUTIB Ma€ Miclle Ha o(iifiHOMY piBHI, NMpUKIagoM 4oro € Cro-
aydyeni Iratm Amepuku, ne y cepmni 2013 p. cynns OKpyKHOTO Cyzy
Cxinnoro okpyry Texacy y cBoeMy pillIeHHI BU3HAYUB, L0 KPUIITOBAIIOTA
0iTKOiH € BamoTOl0 abo (dopmoro rpomed [15], Tak camo, K 1 cyaas
OxpyxHoro cyny IliBaennoro oxpyry Heio-HMopka y Bepecui 2016 p. [16].
Ha nporuBary im cynns OxpyxkHoro cyay Maiisimi y TOMy X poll
3amepeyunsia MPUHAJIEKHICTh OITKOiHA J0 TPOILICH, 3BEpHYBIIM yBary, IO
BiH HE € 3BMYalHUM 3acO000M OOMIHY 1 MOro MpHUIMArOTh JalieKO HE BCl
TOProBili a0 mocTadaJbHUKHU TociyT [17].

3a yKpaiHCHbKMM 3aKOHOJIaBCTBOM BHU3HAYEHHS TPOIIOBHX KOIITIB
(rpoweit) HaBoauThCs y HalioHaabHOMY MOJIOKEHHI (CTaHaapTi) Oyxrai-
TepchKoro 06miky 1 «3aranbpHi BUMOTH A0 (PIHAHCOBOI 3BITHOCTI», 3aTBEPLKE-
HOMY Haka3oM MiHictepcTBa ¢inanciB Ykpainu Big 07.02.2013 Ne 73, 3a
SIKUM TPOLIOBI KOWITH (TPOIIIi) — TOTIBKA, KOIITH HA paxyHKax y OaHKax Ta
JICTIO3UTH 110 3anuTaHHs [18]. JlokTpuHaibHEe BU3HAYECHHS TPOIICH MPOIH-
TyeMo BianoBiaHO a0 MOpuawunoi enmuknonenii (3a pea. FO. llemmny-
YeHKO Ta iH.), AKa KBamipikye Trpomri K 0COONUBUI TOBap, IO BUPAKAE
BapTICTh YCIX IHIIMX <TOBapiB> 1 OOMIHIOETbCS Ha OYyIb-SIKUH 3 HUX,
BUKOHYIOUM POJIb 3arajbHOrO €KBIBAJICHTA; OyIb-SKUWA TMpEAMET, SKUN
MpOoJaBIli MPUKUMAIOTh B OOMIH Ha CBOi TOBapu Ta TOCIYTH. ABTOpHU
EHIIUKJIONE/IIi HaroJIOUIyIoTh: TPOIIMMA € BCE, IO BUKOHYE iX (yHKIIII:
MipH BapTOCTi, 3ac00y 00iry, 3aco0y yTBOpeHHs ckapOiB, 3ac00y IUIATEeXKY,
cBiToBUX rpoieit [19, ¢. 650].

3 ornsAy Ha 1€, KPUNTOBAJIIOTH IIJIKOM 3[aTHI 1X BUKOHYBaTH,
a 0T’Ke, MaroTh 0araTto CHUTBHOrO 3 IPOIIOBUMHU KolTamu. Bapticts ToBapy,
poOOTH YM HAJAAHMX MOCIYr LIJIKOM MOXXE OyTH BHpa)k€Ha y KPHUIITO-
OJIMHUIIAX, 1 TOJIEKYIU OCTAaHHI JiIMCHO BUCTYNAIOTh MIPOI BApTOCTI TOTO
YW 1HIIIOTO TOBApYy.

Sk 1 cywacHi rpoiri, KpUNTOBAIIOTA HE MPUCTOCOBaHI Mg Oy[ib-
SKOTO 1HIIIOTO BUKOPUCTAHHS, aHIXK sK 3aci0 oOminy. Ha 11e 3BepHYB yBary
€Bporneicbkii Ccy crnpaBemIMBOCTI y crpasi XenksicT npotu IlIBermii,
3ayBaXUBIIIH, [0 BIpTyajbHa BasltoTa Bifcoin HE Ma€ 1HIIOI METH, KpIM TI€T,
II0 BOHA BHUKOPHCTOBYETHCS UIsl OTUIATH 1 MPUHAMAETHCA 3 ILI€I0 METOIO
nesikumu orepatopamu [20]. KpuntoBanoTH MOXKYTh BHCTYIATH K 3aci0
HAKOMUYEHHs, 10 nepeadayae MOXKIMBICTh 1X PEaTbHOTO BUKOPUCTAHHS
B Maii0yTHhOMYy. [lompu Te, 1110 BUCOKA BOJATHIILHICTh KPUIITOBATIOT 301Ib-
HIy€e iX pU3UKOBAHICTh, LI€ HE 3yNMUHSE 0araTbOX yYaCHUKIB PUHKY 30epi-
ratu cBoi craTku (abo iX 4acTMHY) caMe y KPHUNTOOJUHHIIIX. AJie HaBiTh
CBITOB1 BaJIIOTH HEPIAKO 3a3HAIOTh JOCUTH CYTTEBUX KYpPCOBHX KOJIHMBAHb,
a TOMY BIJICYTHICTh CTaOUIBHOCTI B IIbOMY BHMAJKy HE MOKe OyTH BH3Ha-
yanpHOI. HeMoXKIIMBO Takox 3amepedyBaTH, 10 Ha ChOTOIHI KPUIITOBAIIOTH
MOCIIM CYyTTEBE MICIIE Y MDKHAPOJAHUX PO3paxXyHKaxX, BPaxOBYIOUH, IO
BiJIMTOBIHI TUIATIXKHI CUCTEMHU MPEJCTABICH] Y OUIBIIOCTI KpaiH CBITY.
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TakuM YMHOM, KPUNTOBAIIOTH Ty>XKe€ MOMIOHI O TPOIICH 1 MOTJIH
0 kBamidikyBaTHucs SIK TPOIII, IKOU HE KiJIbKa CYTTEBUX «amney. [lo-nepuie,
3a BITYM3HSHHM 3aKOHOJIABCTBOM, KPHUIITOBAIIOTH HE € aHl rPOIIMMAa, aHi
3aKOHHUM IUIATDKHUM 3aco0oM, aHi BamtoToro [11]. Ilo-dpyee, cyTTeBOIO
0COOJUBICTIO Tpoled € ix abcomoTHa JiKBiAHICTE. 3a JI. JlyHiem, rpomri
€ KYHIBEpCAIbHUM CypOraToM BUKOHAHHS MaitHOBUX 3000B’s3auby» [21, c. 31],
SIKOMY 3aKOHOM HaJaHa BJIACTHBICTh OyTHM 3acO0OM MOTamieHHs 3000B’s-
3aHb B YCIX BUIMAJAKaX HEMOXKJIMBOCTI BUKOHAHHS, [0 HE 3BUIBHSIIOTH OOPK-
Huka [21, c.35]. Tobro BigHOCHE MailHOBE 3000B’si3aHHS HETPOIIOBOTO
XapakTepy, y pa3i HEMOXKJIMBOCTI HOTO BUKOHAHHS B HATypl MOXeE TpaHC-
dbopmyBaTucs y 3000B’s3aHHS TPOIIOBE, 1 OCTATOUYHE BUKOHAHHS MOXKE
OyTu 31a1iiCHEHO came B TPOIIOBiH ¢opmi, MpUUOMYy BUKOHAHHS BU3HABa-
TUMEThCS HAJIKHUM O€3BIIHOCHO J0 IyMKH KPEAUTOpa IIOAO IHOTO
(HampHKIIaj, y pa3i HEMOKJIMBOCTI NepeaHHs MaifHa OOpKHHUK MOXE Bij-
IIKOJyBAaTH HOTO BapTICTh y IPOLIOBiN popmi). OUeBHAHO, MO KPUNITOBA-
JIOTH TAaKOIO 3JaTHICTIO He HajineHi. IX oOMiH Ha TpONNi, Tak caMo fK
1 0rIaTa B KPUITOBATIOTHIN (hOpMi, MOKJIMBI BUKITIOYHO 32 HASBHOCTI 3rO/Iv
000X cTOpiH. 3a BIJICYTHOCTI TaKoi 3r0JM BUKOHAHHS 3000B’S3aHHS KPUIITO-
BaJIIOTaMU HE MO>KE BBAXKATUCS HAJICKHUM.

TakuM 4rHOM, 3 OJTHOTO OOKY, KPUIITOBATIOTH MOXYTh BUKOHYBATH
(yHKII1 rpoieii 1 He MpU3HAYeH] IS )KOTHOTO 1HIIIOTO BUKOPUCTAHHS, a 3 1H-
IIOr0 — OCOOJIMBOCTI MPABOBOTO CTaTyCy KPUNTOBAIIOT HE JIAlOTh 3MOTHU
B JIaHUII MOMEHT 4acy OTOTOXKHUTH X 3 TPOIIOBUMH KoimTamu. HaitGmmxanm
TEPMIHOM, SIKOMY BiJIOBiJa€e MoAiOHA CUTYaIlis, € BYXUBAHUN 332 KOPJOHOM
TEPMIH KBa31-TPOIIli, [0 BU3HAYAIOTHCA SIK BUCOKOJIIKBIAHI aKTHBH, K1 HE
€ TPOILIOBUMHU KOILITaMH, ajie¢ MOXYTh OYTH JIETKO KOHBEPTOBaH1 y IPOILIOBI
Kortu [22]. YkpaiHCchke 3aKOHOJABCTBO BIIMOBIAHOTO TepMiHA HE MICTHT,
ajyie ioMy YaCTKOBO BIJIMOBIJIA€ MOHSTTS TPOIIOBOTO cyporary. FOpuanuna
SHIUKJIONE 1Sl BU3HAYAE TPOIIOBUNA Cyporar siKk Oyab-iKi JOKYMEHTH Yy BU-
IS/l TPOIIOBUX 3HAKIB, IO BIJIPI3HSAIOTHCS BiJl TPOIIOBOI OJUHHIN YKpaiHU
(rpuBHi), BumymieHi B ob6ir He HarioHaibHuM OaHkoM YKpaiHu 1 BHUTO-
TOBJIEHI 3 METOIO 31MCHEHHS IUIATEXIB Y rOCHOJApChbKOMY 00OpOTI, KpiM
BAMIOTHUX IMiHHOCTEeH [19, c.151]. AmnHanoriuHe BHU3HAYCHHS MICTUTh
3akoH Ykpainu «IIpo Hamionanpauii 6ank Ykpainm» [23]. lo rpomoBux
CyporariB Hajexarb, HAIIPUKIIA]], BEKCEl, YeKu, oomirarii Tomo. dopmMasHO
KBaTi(iKyBaTH KPUNTOBAIIOTH SK TPOIIOBI CYpOTaTH, 3a YKpaiHCHKUM
3aKOHOJIABCTBOM, HEMOJKJIHMBO, OCKUIBKH TEpIIi 3a CBO€W (POpMOIO Ta
3MICTOM HE € «JIOKyMEHTaMW» (HaBiTh €JIEKTPOHHUMH), a 3aKOH HE mepenoda-
yae ICHyBaHHsI TPOLIOBUX cyporaTiB y Oe3nokyMmeHTapHi ¢gopmi. I xoua
y 2014 p. HBY 3asBmisiB, 110 OITKOTH € TPOIIOBUM CyporaTtoM [24], 3perToro
1 BiH BigMoOBHBCS Bif 1i€i imei [25]. IIlpoTe He MOKHaA CTBEpPIKYBATH, 1110
BOHA B3arajii mMo30aBJIeHa CEHCY, OCKIIBKHA y 0ararbOx acreKkTax KPUITO-
BAJIIOTH JIIMCHO BIJAMOBIAIOTh 3MICTy TOHSTTS «TPOIIOBHH Cyporary,
a KOJIi3it0 13 JJOKYMEHTAapHOK (OPMOIO0 MOKHA BUPIIIMTH, 3aMPOBAIUBIIN
OKpEeMHUH TEepPMiH «EJEKTPOHHHI O€310KyMEHTAapHUU T'POIIOBUN CypoTaT).
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Hapasi 3a3HadueHoro TepMiHa He iCHY€, a y YMHHE BU3HAYCHHS TPOIIOBOTO
Ccyporaty KpHUNTOBaJOTa HE BIUCYEThCS. | TUM HE MEHI, SKIIO Bij-
IITOBXYBATUCH BiJl CyTi MUTaHHS, a HE BiJl By3bKHUX 3aKOHOJIABYUX BH3HAYCHD,
MOXHA BIJ3HAUWUTH, IO KBA31-TPOIIl Ta E€JIEKTPOHHI TPOIIOBI Cyporatu
€ JI0BOJI1 OJTM3bKUMU KaTETOPisIMH JIJIs1 KBaTi(hiKaIlii KpUITOBATIOTH.

Pazom 3 TuMm, gK rpoil ICHYHOTh y BUIJISAlI THEBHUX 00’ €KTIB
IUBUIBHUX TIpaB (peui, MaiiHOBI MpaBa Ta 3000B’s3aHHS), TaK 1 TPOIIOBI
CyporaTu CITIBBITHOCSATHCS 3 KOHKPETHUMH 00’€KTaMU ILMBIIBHUX IIPaB.
Tak, BeKcelb € TPOIIOBUM CypOTaTOM, alie 3a CBOEID MPHUPOJIOI0 € Oopro-
BOIO PO3MHCKOIO 1 OJHOYACHO 3a 3akoHOM Ykpainu «IIpo miHui manepu ta
GbOHIOBUN PUHOK» — I[IHHUM ManepoM[26]. AHAIOT1YHO, HAaBITh BU3HAHHS
KPUIITOBAIIOT TPOILIMMA YU TPOIIOBUMH CyporaTaMu He JacThb OCTaTOYHOI
BIJIMOBII HAa THUTaHHSA, J0 KJacy SKUX OO0 ’€KTIB MUBUIBHUX TIPaB CIIiJ
BiJTHECTH 1Ie¥ JeHOMEH.

BiTun3HsaHI TOCHITHUKH, 3a3BUYail, HE BBaXKAIOTh MEPCHEKTUBHUM
JOCIIKEHHS TIPABOBOI MPUPOJIU KPUIITOBATIOT SIK peueit 4yepe3 OueBUIHUN
¢axT, 1m0 peyaMu € MPEAMETH MaTEePiaIbHOTO CBITY (1 I1€ MPSIMO 3aKPIIIEHO
B cT. 179 11K Vkpainu), a KpunToBaItoTH TakuMu He €. [IpoTte, 3Bakaroun Ha
ICHYBaHHS B T€Opii HMBUILHOTO IpaBa IIe 3 YaciB JaBHbOPUMCHKOTO IMpaBa
KOHIICTIIII Tak 3BaHUX Oe3TilecHuX peuew, mo, sk nume C. CBipKoB, Ha
CydacHOMY eTarmi MO)ke OyTH BHUKOPHUCTaHA NIl BCTAHOBJICHHSI IMPABOBOTO
peXUMYy pedei BIJHOCHO TaKWX OO’€KTIB MpaB, K €HEpris, 0e310KyMEH-
TapHi LiHHI TAnepH TOIIO, Kl MO CyTi CBOiil He € peuaMu. ToOTO ineTbes,
(akTU4HO, PO 3aCTOCYBaHHS MPUOMY MpaBoBoi (ikmii [27].

Bunaruuii pumcekuii ropuct 11 cr. ["aif nucas: «be3TiiecH! — 1e Taki
pedi, 1Mo He MOXYTh OyTH BITYYTI; 10 HUX HAJIeKaThb Ti, IO TMOJSATAIOTh
y NpaBi, HaNpUKJIaJA, CIaA0K, Y3yPpyKT, 3000B’s13aHHS, OyAb-IKUM YHHOM
yknazaeHi» [28, c¢. 150]. PuMcbke npaBo, TaKUM YHHOM, BITHOCHIIO 10 0€3-
TUJIECHUX pedeil TIeBHI IpaBa, 10 ICHYBaJIH y JIIOACHKHUX BiJHOCHMHAX 1 0a3y-
BaJIMCs Ha MpaBoBUX npunucax. OOUIBI TPyNH Maju CHiJIbHY BIACTHBICTh:
BUSBIIATU ce0e sIK TpeIMeTH MaiHOBOTO 00opoTy [29, c. 82].

3rooM KOHIEMIS OEe3TUIECHUX pedel, CHOpUiHATa 1 PEeTeIbHO
po3pobiieHa HIMEIBKUMHU TPaBO3HABIAMH, 3HAWIIA CBOE BiJOOpaKEHHS
y 3aKOHOJIaBUMX aKTaxX KpaiH, IO TSHKUIM O HIMEIbKoro mnpasa. [{uBiisHMIA
kojaekc ['ammuunn 1797 p. moauisie pedi Ha TiIECHI Ta 0€3TiJIECH], TPUIOMY
JI0 TIEpIINX BiH BIIHOCUTH Pedi, K MOXKHA BITUYTH, HATIPUKIIA, Oy AMHKH,
MOJISIHU, TBAPUHM, a J0 APYTHUX — Ti, SIKI ICHYIOTb 4epe3 JIFOJIChKI MOHATTS,
HAINpHKJIIaJ, IPaBo MOJIFOBAaTH, prubanuTy 1 Bel inmi npasa [30, c. 77]. Ilpore,
HE3BaXKAaI0UM Ha MOBAXHI JPKepena, 3aralibHONPUUHSITOI Y €BPONEHChKUX
MPABOBUX CHCTEMax L KOHIICMIISl HE cTaja 1 HeOJHOPA30BO MijlaBanacs
HunliBHIN kputuii. 3a FO. 'ambapoBum, cama Ha3Ba «TUIECHA Pid» € HIYUM
HIIUM, SIK TUIEOHA3MOM, OCKLUIBKU Oy/Ib-siKa pid € ampiopi TUIECHOIO, a Ha3Ba
«Oe3TiecHa piu» MICTUTHh BHYTPIIIHE MPOTUPIYYS, apKe Oe3TLIECHICTh
BUKIIIOUa€e OHATTS pedi [31, c. 591]. Po3BuBaroun 1o nosuiito, . I'pimm
3ayBaXKye, IO HISKUX O€3TUIECHUX pedell He ICHye, a BYEHHS Ipo
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Oe3TijiecHl pedl € IUI0JOM CYIUIbHOTO Hemopo3yMmiHHs [32]. Taka 6e3-
KOMITPOMICHICTB € 3p0O3YMUIOIO 3 OIVISAY Ha Te, 10 KOHIEIis Oe3TUIeCHUX
pedeil y3arajabHIOE i/ IIUM MOHSTTSAM HE MPEIMETH, a PEYOBi MpaBa, IO
CTaHOBJIATh OKpeMY TIpymny OO’€KTIB UMBUIBHUX IpaB, 1 TOMY Moji10Ha
KOHCTPYKIIisl BUTJISAE IEUI0 IITYYHOIO.

Sk 3a3nauaB FO. ['ambapoB, eBporeiicbka IPUCTIPYICHIIISI CTBOPUIIA
HOBY KATEropil0 OEe3TUIECHUX pedei, MO BIAPI3HAETHCA BiJ KIACHYHOI
PUMCBKOI 1 OXOIUTIOE «BCi OJylara, 10 HE MarOTh TUIECHOTO OYTTsA, ajie
3aXUIIAIOTHCS 00’ €KTUBHUM TpaBoM. Lle — He Ounbie HiX (ikiis peyl amns
TakuX 00’ €KTIB IMpaBa, SKi, HE MAIO4YHM BIACTHUBOCTEH pedi, THM HE MEHIII,
NPUPIBHIOIOTHCA 10 II€] OCTaHHBOI. 3BIJACH HE CIIJY€E, OJHAK, HI00 «0e3-
TiJlecHa piuy» Oyna (iKTHBHA SK 00’€KT MpaBa: BoHA (DIKTUBHA SIK pid, aje
ICHy€, K BIIMIHHUN BiJl pedl 1 MOCTIMHO 3pOCTAIOYHI Y CBOEMY 3HAYEHHI
o0’exT mpasay [31, c. 589]. Ilpu upomy FO. 'ambapoB 3anepedyBaB JOLLTb-
HICTh BIPOBAKEHHSI 1 pO3pOOKHK KaTeropii Oe3TIJIECHUX peuei, CTBEPIKY-
I0YM, M0 MOAIOHI MPUHOMHU PO3POOKH IOPUIMYHUX TOHSATH HE MOXYTh
COpHSITH X BU3HAYEHOCTI, HATOMICTh CHiJ BIAJATH TIEpeBary CyBOPOMY
PO3MEXYBaHHIO MK PEYOBHMHM MpPaBaMH 1 pedyaMi, L0 € CYTO TIIECHUMHU
00’e€KkTamu, 1 IOPUANYHUMHU BIJHOCHMHAMHU B T. 3B. «HEMaTepiaJIbHUX Oja-
rax» [31, c. 591].

Y Oyab-siKOMy pa3i HHHI HEMOXJUBO BIJIKUJATH TIOSIBY HOBUX
00’€KTIB IUBIIBHUX IpaB, sKi, HE Mal4M MaTepiaabHOl (GOopMHU, TUM HE
MEHIII 32 CBOIM IPAaBOBHM CTaTyCOM IPUPIBHIOIOTHCS 10 peueit. SckpaBum
NPUKIIAZOM € EJIeKTPOCHEPTis, fKa, X04a 1 He HaJeKUTh aHi 0 peuel, aHi
70 TIpaB, 3a CBOIMHM MpPaBOBUMHU (a HE (PI3MYHUMH) XapaKTEPUCTHKAMU
BU3HA€eThC pivuto [33]. TlommpeHHs Ha eIeKTPOCHEPTII0 IPABOBOTO PEXKUMY
peudi ano 3MOry OOTpYHTYBATH IMOIIMPEHHS HAa HEl 1 pEYOBUX TPaB, a TAKOX
3YMOBHJIO OCOOJIMBOCTI 11 IMBLITBHOTO Ta TOCHIOAPCHKOTO 00OPOTY.

Kareropis pedi oXOIIr0€TbCsl ORI MIUPOKOI0 KATETOpiero MaiHa,
sake IOpunnunuii cnoBHuk 1983 p. BU3Hauae sk MaTepiajibHi Oyara, cy-
KyTHICTh MaTepiabHUX OJiar, o €, Hacamrepes, 00’ €KTOM TpaBa BIACHOCTI
Ta TpaBa OMEPATUBHOTO YIPABIIiHHSA, & TAKOX JIOTOBOPY MaifHOBOTO HalMy,
’KUTIIOBOTO HaiiMy Tomlo. J[pyre BU3HaueHHs MailHa, MPOMOHOBAHE UM
CaMUM CJIOBHUKOM, — CYKYIHICTh MaifHOBUX IpaB 1 000B’SI3KIB, 1110 HaJISKaTh
neBHil 0co6i [34, c.396]. BinmoBigs Ha TUTaHHS, YU € KPHUIITOBAIIOTH
MaiHOM, HEOJIHO3HAa4yHa. 3 OJHOr0 OOKY, 3arajllbHOMPUUHATI BU3HAYEHHS
MaifHa, BKJIIOYAIOYM HaBEJIEHI, Ta IOro HOpMaTHUBHE BU3HAUEHHSI, 3aKpillJIeHe
B cT. 190 IIK Vkpainu, BiTHOCATH IO MaifHa, MepemyciM, MarepiaibHi Onara,
rpomr Ta I[iHHI M[anepu, a TakoXX MaWHOBI mpaBa. KpunrtoBamoTu, sK
BUJIAETHCS, ABJISIIOTH COOOIO «ILIOCH 1HIIE». [IpHu 1IbOMy Ba)KKO 3allepeymTH, 110
KPHUITOBAIIOTH € 00 €KTaMU CaMe MAaHOBHX IpaB. Y 3B’S3KY 3 LIMM HE MpH-
MUHSAETHCS MOITYK KOHIIETIIIT, ika O 3MOTJIa BPiBHOBAXKUTH III0 CYTIEPEUHICTb.

3BepTaeThCs yBara Ha Te, [0 KaTeropis MailHa € JOCUTh IIUPOKOIO,
1 HaBiTh cT. 177 LIK Ykpaiau BIZHOCHTH 10 00’€KTIB IMBUIBHUX IIPaB TaK
3BaHE «IHIIIE MAWHOY», IO JA€ 3MOTY JOCIITHUKAM JIMTH BUCHOBKY IIOJIO
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MOJKJTUBOCTI OXOIUICHHSI KaTETOPIEI0 «MaiHO» HIUPIIOro MEepPeliKy 00’ €KTiB,
HIK BUKIIOYHO pedl (BKJIIOYHO 3 TpoIIMMa Ta I[IHHUMHU TNanepamu), Ta
MaifHOBI MpaBa, 1 30KpeMa, MPsIMO BIJHECTH KPHUMNTOBATIOTH A0 KaTeropii
«IHIIE MaitHO» [2], 110, Ha AYMKy aBTOpa, HE MOKHA BBa)KaTH BJAJIUM
pillieHHSIM. AHaATI3YI0UH 3MICT MOHATTS «iHIIe MaiftHO», H. CBipKOB 3BepTae
yBary, Mo Il CyKyIHICTh 3aJIMIIA€ TEPCIEKTUBU sl (JOpPMyBaHHS CIie-
[MiaTbHUX PEXHUMIB JJII HOBUX OO €KTIB, OJJHOYACHO 30€piraroum MOMKIIH-
BICTh JUIS iX «BMHCAHHSA» Y CUCTEMY 00’ €KTIB UBLIBLHUX MpaB. [Ipu ibomy
IUTICHOT KaTeropii «iHile MaiHO» He ICHY€, OCKIIbKM 3aKOHOJIABCTBO HE
nependayae CTBOPEHHsI BIANOBIIHOI 0COOIMBOI 00’ €KTHOI TPYyNHU 3 BiAIO-
BIJTHUM NPAaBOBUM PEXKUMOM. 3alIPOBAKEHHS LIbOI'O TEPMIHA € «IOPHUIUKO-
TEXHIYHUM MPUHOMOM, OPIEHTOBAHUM Ha «HOBI» 00’€KTU MpaB, METa SIKOTO —
BIIMCATH 1X y KATETOPII0 «MAWHOY, 110 JJa€ 3MOTY IMOIIMPIOBATH HA HUX, 3a
aHAJIOTI€I0, PABOBI IHCTPYMEHTH, BIACTHBI JJIs1 00 €KTIB MAaifHOBOI TPyNu
(Hampukia, mpaBo BiacHOCT1) [27]. ToOTo BU3HAUYEHHS KPUNTOBATIIOT Yepe3
«IHIIIE MalfHOY» HE Ja€ HaJIC)KHOI BIAIOBII HA MUTAHHS, a 1110 1€ 3a MalHO?
Sxoro € #ioro npupoaa? SKimo BOHO «iHIIIE», TO BITHOCHO YOTO came i T. 1.
BpaxoBytouu, 1110 NOHATTS MaiiHa HE € CTaJIo Kareropieto, FO. Cas-
JIOCII 3BEpTa€ yBary, IO PO3BUTOK €KOHOMIKHM MPHU3BIB 10 PO3MIMPEHHS
MOHSITTSI MaiiHa 1 BU3HAHHS HOBUX BHUJIIB MaifHa, sike BiOYyBa€ThCs TBOMA
MUITXaMU:
» PO3IIMPECHHS MOHSITTSA «PEYOBOI» BIACHOCTI, OCKUIBKU 70 MaifHa
K 00’€KTa BIACHOCTI MOYAIHM BITHOCUTU E€IEKTPOCHEPTiIO 1 ras,
a 3roJIOM # 1HIIN BUIM €HEPTil 1 CAPOBUHU, IO BUXOIMUITU 32 MEXKI1
TpaJULIIHOTO PO3YMIHHS peyi;

» po3poOKa KOHIEMIII «0e3TUIECHOr0 MaiHay, MiJ SAKHM pO3yMi-
JIUCS TIpaBa, 10 MaJii BapTiCTh 1 FPOIIOBY OIIHKY [35].

OcranHIM "YacoM Bce OUTHIIOTO BHU3HAHHS HaOyBae KOHIIEMINiS Tak
3BaHOTO «BIPTYaJbHOTO MaifHa», IO SKOTO BIIHOCSThH €NEKTPOHHI JaHi, 110
30epiraloThCsi Ha KOMIT'IOTepax a0o B Mepexki [HTepHeT, 1 BKIHYAIOTh
€JIEKTPOHHY ToITY, UppoBi ¢oTorpadii, eneKTpoHHI OAHKIBCHKI BUIHCKH,
JIOMEHHI 1MeHa, OHJIaiH-paxyHKH Toio [36]. SIKI0 BUXOAUTH 13 3a3HaUe-
HOT'O BU3HAYEHHS, KPUIITOBAIIOTH TAKOX MO>KHA BIJIHECTH 0 BIPTYyaJIbHOTO
MaifHa, IIoNpaBJa TaKUi MiAXil moTpeOyBaTUME PO3MIMPEHHS 1 JOKTPHU-
HAJIBHOTO, 1 HOPMAaTUBHOTO 3MICTY KaTeropii MaliHa.

Hapemti, cnig 3ragaté mpo KaTeropiro TOBapiB, OCKUIbKH Oarato
JOCIITHUKIB KBaI(PIKYyIOTh KPHUITOBAIIOTH CaMe€ SK TOBapu, Ta W Ha
3aKOHO/IaBYOMY DPiBHI y 0araThox JepraBaxX MPUKUBCS came TaKuil Miaxif.
Ane ToBap, 10 BU3HAYAETHCS K MPOAYKT Mpalll, abo Oyab-gKa MpoayKLis,
MOCIYTH, poOOTH, MPaBO IHTEJICKTyaJIbHOI BIACHOCTI Ta 1HIINI HEMalHOBI
npaBa, mpu3HaveHi s npogaxy [37, c. 858], — kareropis pajiie eKOHO-
Mi4Ha, HDK MpaBoBa. ToOTO TOBapOM MOKE BHCTYNAaTu OyAb-SKUHA 00’ €KT
[IMBUIBHUX TpaB, HE OOMEXKEHHH B 00OpOTI, 3JaTHUW 10 BITUYKCHHS
1 IpU3HAYEHUI HOro BIACHUKOM (YTpHMYyBaueM) Uil IPOJaXy, 1 B IIbOMY
PO3YMIHHI KPHUIITOBAJIOTH HE € BUHATKOM: SIKIIIO BOHH MPOIIOHYIOTHCS JIJISt
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IpoJaxy, TO LIJIKOM MOXYTh BUCTYNAaTH SIK TOBap, ajie¢ B TOM caMuil yac
MOXYTb 1 HE OyTH TOBapOM, SIKIIIO 30€piratoThCsl y KPUIITOTaMaHIl BIaCHUKA
1 10 IPOJIaXKy HE MPOIMOHYIOThCSA. TakuM YMHOM, «TOBApPHICTH» HE € BJIaC-
TUBICTIO, IMAHEHTHO IPUTAMAHHOIO KPUITOBAJIIOTI, SIKa CTa€ TOBAPOM JIUILIE
B 000POTI 5K 1 Oy1b-sIKE 1HILIE MAWHO.

BucnoBku. Kpunrooaunuiis xova i siisie co6oro ko abo mocii-
JIOBHICTh CUMBOJIIB, ii TOJIOBHE TIPU3HAYCHHS — BUCTYIIATH 3aCOO0M OOMiHY.
be3nocepeaHbo SK KOA BOHA CaMOCTIMHOTO 3HAYEHHS HE MA€ 1 JKOAHHUX
KOPHUCHHUX BJIACTUBOCTEH cama 1o cobi He Hece. [IpoTe sk 3aci6 oOMiHy, 110
NpUIMaEThCsl OaraThbMa Y4aCHUKAMHU [UBLUILHOTO Ta TOCMIOAPCHKOTO 000POTY,
KPUIITOBAIIOTa HA0YBA€E CYTTEBOT LIIHHOCTI.

Ak 3aci0 oOMiHY KpHWNTOBAIIOTA BIAMOBIAAE ITUBLILHO-TIPABOBOMY
BU3HAYCHHIO TIOHATTS «Ojaro», a BIACYTHICTh y Hel MaTepianbHOI (opMu
YITKO BKa3y€ Ha HeMarepialbHUN XapakTep Lporo Omara. PazoMm 3 Tuwm,
HeMaTepiajibHI Oyiara SBJISIOTH COOOI0 POJIOBE MOHSTTS BIAHOCHO BHIAOBHX
MOHATH — KOHKPETHUX 00’ €KTIB IIUBUIBHUX TPaB, IO BXOJAATH 10 3a3HAYECHOT
CYKYITHOCTi, @ TOMY BiJIHECEHHSI KPHIITOBAJIOT 10 IIUPOKOI KaTeropii He-
MaTepialbHHUX OJar He MOYKHA BBOYKATH BHUEPITHOIO XapPAKTEPUCTHKOFO.

BpaxoBytouu, 110 KpUNTOBAIIOTA € 00’ €KTaMU MailHOBOro 000pOTY,
1 Ha HUX MOUIMPIOIOTHCS PEUYOBI MIPaBa, € MIACTABU ISl BUSHAHHS KPHUIITOBA-
JIOT MAaifHOM, TIPOTE MAHO TaKOX SIBJISIE COOOI0 CYKYTHICTh 00’ €KTIB, 2 TOMY
BIJTHECEHHS 1X 0 MaiiHa BUMarae IoJajbIo] JeTaii3arii.

[ToBHOIO MipOIO KPUIITOBAIIOTH HE BIAMOBIIAIOTH KOJHOMY 3 BU3HAUE-
HUX HHUHI 00’€KTIB IUBIILHUX IPaB, 1 1[e CBITYUTh HA KOPUCTH 1X MOJAITb-
[IOTO BU3HAYEHHSA SIK OKPEMOTro 00’€KTa IUBUILHUX IpaB a00 K YaCTUHU
OKpeMOi Tpynu 00’€KTIB NIMUBUIBHUX MpaB, HAMPHUKIA, Kiacy IU(poBHX
a00 BIpTyaJIbHUX aKTUBIB Yy CKJIaJi HemaTepiallbHUX OJjar, 10 BUMaraThuMme
posmmpenHs Kinacudikamii Hematepianbhux Omar y LluBineHOMY Konekci
VYkpainu 1 ix moii1 Ha MaifHOB1 Ta 0COOMCTI HEMatHOBI HeMaTepiaibHi Oara.
MaiiHoBI HemarepianbHi OJlara, 10 CKJIaay SIKUX, KPIM BIPTyaJIbHUX aKTHBIB,
y T. 4. KpUTNITOBAIIOT, JIONIJIHHO BIIHECTH 1 MAifHOBI TpaBa, MOBHHHI, B CBOIO
Yyepry, BU3HABaTUCA MAallHOM 1 00’ €KTaMH MpaBa BIACHOCTI.

BigHOCHO TpoIIOBO-KPEIUTHOTO 3aKOHOAABCTBA KPUINITOBAIIOTH HE
€ TpoIlIMMa, Xo4a 1 371aTHI BUKOHYBATH Ti * (yHKiii. Pazom 3 Tum, neBHi
00’€KTH CTaIOTh TPOIIMMA HE Yepe3 CBOIO MPUPOY UM BHYTPILIHI XapaKTe-
PHUCTHKH, a B pe3yJibTaTi BU3HAHHA. T0OTO 1iel cTaTyc €, pajiie, IpaBOBUM
PEXXHMOM, HIX TPABOBOIO MPUPOJIOI0. 3a MEBHUX YMOB IIJIKOM MOKHA
MPUITYCTUTH BU3HAHHS KPUIITOBAIOT TPOIIMMA Y MaiiOyTHEOMY.
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Chaplian S. Legal nature of the cryptocurrency.

Background. Cryptocurrency is a newly object, which caused a discussion about
its’ legal qualification and location in the system of civil rights objects. Today, there is no
single approach among scientists to solve this problem.

The analysis of recent researches and publications. The unresolved issue of this
issue has led to a lot of research, but at the present time there is no reason to speak about
the availability of a consistent approach to this issue.

The aim of the article is to study the legal nature of cryptocurrency as objects of
civil rights.

Materials and methods. The methodological basis of the research was, first of
all, analysis and synthesis, induction and deduction, in combination with special legal
research methods (formal-legal, comparative-legal, method of interpretation of law, etc.).

Results. Proceeding from the features of cryptocurrency as a very specific object
of civil rights, it can be stated that the qualification of cryptocurrency as intangible assets
is quite reasonable.

Conclusion. The article raises issues of the legal nature of cryptocurrency and
its’ place in the system of civil rights objects. To date, this issue remains controversial in
view of the lack of a single approach among the researchers as to which groups of civil
rights cryptocurrency are belonging. The mentioned problem remains one of the most
important topics of scientific publications, both in Ukraine and abroad, among which we
distinguish works V. Skolnij,U. Melikov, G. Cirpha.

Keywords: cryptocurrency; bitcoin; blockchain; object of civil rights.
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YAK 346.544.4

THUIIEHKO HOuis,

K. 10. H., JIOIICHT, JIOIICHT Kadeapu MiKHApOIHOTO MPUBATHOTO,
KOMEPITIHHOTO Ta UBUILHOTO TIpaBa KuiBChKOTO HAITIOHAIEHOTO
TOPTOBEIHHO-CKOHOMIYHOTO YHIBEPCUTETY

ITOHATTYI «IIOCAYT A»:
B MI2DKHAPOAHOMY
TA BITUN3HSIHOMY IIPABI

30iticneno cnpobu 800CKOHANEHHS U3HAYEHHSl NOHAMMSA «nocayeay. Ilpoanani-
308AHO NONONCEHHS MINCHAPOOHO-NPABOBGUX AKMIE MA GIMYUHAHO20 3AKOHOOABCMEA,
SAKI Micmsamb UBHAYEHHS Yb020 NoHAmmA. Jocniodceno Haykosi kouyenyii Oeghiniyii
NOHAMMA «NOCTY2AN».

Kniowosi cnoea: eKOHOMIUHA [isIIBHICTh, IOCIyra, IIOCTaYaHHS IOCHIYT,
MDKHAPOIHO-TIPABOBE PETYJIFOBAHHS MOCTYT, HAIIIOHAILHO-TIPABOBE PETYIFOBAHHSI TIOCITYT.

Tuwenxo IO. Ilonamue «ycayzay: 6 MedcOyHaAPOOHOM U OMEYECHBEHHOM HpAge.
Ocywecmenenvl NONBIMKU YCOBEPULEHCNBOBAHUS OnpedeNeHusi NoHamus «ycayeay. Ipo-
AHATIUZUPOBAHBL NOTONCEHUSL MENCOYHAPOOHO-NPABOBLIX AKMO8 U OMEUECMBEEHHO20 3AKOHO-
oamenvcmea, cooepocawue onpedenenusi 3mozo nouamus. Hcciedoeanvl HayuHvie
KOHYenyuu 0epuruyuy NOHAMuUs «yciyeax.

Kniouesvie cnoea: skoHOMHYECKas NEATEIbHOCTb, yCIyra, HOCTaBKa YCIYT,
MEXIYHapOJHO-TIPABOBOE PETYJIUPOBAHUE YCIYT, HAIMOHAJILHO-NPABOBOE PETYIUPO-
BaHHE yCIYT.

IHocTranoBka npodJsemu. Tpanchopmaliis 1HIyCTplaIbHUX HAI[IOHAJIb-
HUX TOCMOAAPCTB y MOCTIHAYCTpPiaJibHI CYNPOBOJKYETHCSI aKTUBHUM PO3-
BUTKOM c(epH MOCIYT SIK TOJIOBHOI 03HaKM HAYKOBO-TEXHIYHOI'O MPOTpecy,
KOJIM 4YacTka nociyr y crpykrypi BBII po3BuHeHHX KpaiH CBITY NOCTIMHO
3pocTtae. Sk 3a3Hauae C. C. Konax, cepennpopiuni Temnu npupocty BBII
y cdepil mociayr BumepemkaroTb Temnu npupocty BBII y BupoOHUUTBI
ToBapiB (01M3bKO 2,5 %). Y Hiif 3aliHATO OUIbLIE OJOBUHU Mpale3gaTHOro
HaceleHHs cBiTy, 3okpema y Himeuuwni ta Itami — Onuseko 40 %,
y Hinepnannax — maitke 50 %, y CHIA — nmonan 70 % [1, c. 159]. Cdepa
MOCJIYT CTa€ TPAHCHAI[IOHATBHOIO 1 HasIBHE MIXKHAPOIHO-TIPABOBE PETYJIIO-
BaHHS IIbOMY TiJIBKH CIIPHUSIE.

He3Baxaroun Ha 30UIbLIEHHS 4YacTKU MOCIYT y Hal[lOHAJIbHUX
€KOHOMIKax 1 CBITOBIi €KOHOMIYHIM CHCTEMI, ICHYIOTh J€AKl mpoOieMH ix
IPaBOBOTO PETYJIIOBAaHHS, 30KpeMa — HEOJHO3HAYHICTh BU3HAYEHHS Camoi
KaTeropii «mociyray.

© Tumenko 1O., 2018
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AHaJIi3 OCTaAHHIX XOCTIIKeHb i myOuaikanii. BusHaueHHIO TOHATTS
«mocmyray npucesyeno npani O. B. Toninoi, H. B. ®enopuenxo, I'. 1O. [lap-
koBoi, O. 0. Hloxpu [2-5] Ta 1HmMX, B SKUX «IOCIyTa» pPO3TIsIanacs
3 pPI3HUX ACIEKTIB SIK KaTeropis 3000B’s3a71bHOTO MpaBa, pPi3HOBUJA TOCIO-
JApPCHKOI ISITBHOCTI UM MTOHATTS €KOHOMIYHOI HayKH TOIIIO.
CkJaTHICTh Ta OaraTOrpaHHICTh SBUIIA «IIOCTYTay, HEOOXIIHICTD 3’ SCY-
BaHHS HOTO CyTHOCTI Ta BIICYTHICTh IPYHTOBHUX JOCIIIKEHb JJIS1 HATIEKHOTO
MPABOBOTO PEryJIIOBaHHS PopMye MOTpedy HOro peTeIbHOTO BUBYEHHS.
MeTtoro cTarTi € 3AIMCHEHHS aHami3y IOJO0XKEeHb MIKHApPOIHO-
MPABOBUX Ta HAI[IOHAIILHUX aKTiB I0JI0 BUSHAUCHHS MOHSTTS «IIOCITyTa) Ta
(dbopMyITIOBaHHS aBTOPCHKOI 1e(iHIII1.
Marepianu Ta MeToau. MeTo0I0TIYHY OCHOBY Ipalli CTaHOBUIJIH
TaKi 3araJbHOHAYKOBI Ta CHEIiaJibHI METOJU HAyKOBOTO JOCIIKCHHS, SIK
JHaIEeKTUIHUH, CHCTEMHO-(DYHKITIOHATbHHM, TOPIBHAIBHO-TIPABOBHUH, y3araib-
HeHHs Toio. [Hpopmariiiiny 6a3y ckmamu gokymentu OOH [6], COT [7],
ISO [8], €C[9-10], OECP [11], 3axkonu VYkpainu [12—-14], mocmimkeHHs
BITYM3HSIHHUX HAYKOBINB [15-21].
PesyabTatn gociaimkenns. [locmyra € mpeaMeTroM mpaBOBOTO pe-
TYJIOBaHHS HE TUIBKU HAILlIOHAJILHOTO, @ i MIXKHAPOIHOTO 3aKOHOABCTBA.
['onoBHUM [KEpesioM BiJIMOBITHUX MPAaBOBHX HOPM y cdepl MikHa-
POHO-TIPABOBOTO PETYJIIOBaHHA Hapasi € ['eHepanbHa yrojaa mpo TOPTIBIIIO
nociyramu (General Agreement on Trade in Services, GATS) Bin 15.04.1994 [7],
IO € CKJIaJI0BOI0 TMakeTa JoKyMeHTIB 1mpo ctBopeHHst COT, ane y Hiii Bij-
CYTHE BU3HAYEHHS MOHSITTS «IIOCTYTa», a CTaTTs | Hajae nuine BUay 3aco0iB
ix moctauanus. s et 'ATC Toprisist OCIyraMu O3Ha4ae ix MOCTaBKY:
» 3 TepUTOpil OJIHIET KpaiHU-UJIeHA HA TEPUTOPII0 Oyab-SIKOI 1HIIOT
KpalHU-YJIEHA;

» Ha TepuTopii OJHI€] KpalHH-YJICHA CIIOKMBAYEBI MOCIYT Oy/Ib-
SIKOT 1HIIIOT KpaiHU-YICHA;

» TIOCTa4aJbHUKOM ITOCIYT OJHI€l KpaiHU-YjIeHa NUISIXOM KOMEp-
LIAHOT MPUCYTHOCTI HA TEPUTOPIi Oy Ib-SIKOI 1HIIOT KpaTHU-JICHA;

» TIOCTaYaJbHUKOM TIOCIYT OJHI€] KpalHH-WIeHA MUITXOM TPHUCYT-
HOCTI (D13UYHUX 0C10 KpaiHU-WICHA Ha TEPUTOPIi OyAb-AKOI 1HIIOT
KpalHU-YJICHA.

Yactuna tpets cT. 1 TATC 3a3Hauae, o «10CIyTy BKIIIOYAOTh KOXKEH
BU/JI TTOCIIYT Y Oy/Ib-IKOMY CEKTOP1 32 BUHSATKOM MOCIYT, [0 MOCTAYar0ThCs
NpY BUKOHAHH1 (QYHKIIIN Aep:KaBHOI BIIaJW. 3TiTHO 3 LIE€I0 HOPMOIO «IIOCITYTa,
10 HAJAE€THCS MPU BUKOHAHHI (PYHKIIHN AepKaBHOI BIaan», O3Ha4Ya€ Oyab-
Ky TMOCHYTY, sIKa HaJa€ThCSl HE Ha KOMEPLIWHIM OCHOBI 1 HE 32 YMOBaMU
KOHKYPEHIIi1 3 OJHUM a00 KiTbKOMa MOCTaYaIbHUKAMH TIOCITYT.

Honatku 10 TATC micTaTh npaBoBe PEryIrOBaHHS TOPTIBIL JEIKUMU
BUJAMH 1OCIyT. JI0JaTOK 1010 aBiaTPaHCIIOPTHUX TOCIYT 3aCTOCOBYETHCS
JI0 3aXOJIB CTOCOBHO PEMOHTY Ta CEPBICHOTO OOCITYyrOBYBaHHS JIITaKiB;
npoJiaKy Ta 30yTy aBiaTpaHCIIOPTHUX MOCIYT; MOCITYT KOMIT IOTEPHOT CHCTEMU
pesepByBanHs. [IpoTe y upomy JlogaTKy mociyrorw He BBaXKAIOTHCS 3aXOIH
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I0JI0 MpaB MEPEBE3CHHs, SKUM OM YMHOM BOHHM HE OYyJM HaJaHi; MOCHYT,
Oe3mocepeTHbO TIOB’ SI3aHUX 3 Peasi3alli€lo MpaB MepPeBE3CHb.

JonaTok 1moao0 (piHAHCOBUX MOCIYT Ma€ KOHKPETHHM iX Mepeik.
CrpaxoBi TOCIYyTH MICTATh MpsSIME€ CTpPaxyBaHHs, CTPAXyBaHHS JKUTTA,
nepecTpaxyBaHHs, CTpaxoBe nocepeaHuITBO. HaToMicTh GaHKIBCHKI TOCITYTH
MOJIATAIOTh Y TPHUIMOMI BIJ HACENEHHS JICTIO3UTIB Ta IHIIUX TPOIIOBHX
KOIITIB, 10 HaJeXaTh JO CIUIATH, BHAAYl MO3WK YCiX BHIIB, B YCIX BHJIaX
MOCIyT IIOAO IUIATEXIB Ta TPOIIOBUX INEepeKa3iB, HaJaHHI TapaHTIH Ta
(b1HAHCOBOTO JII3UHTY TOIIO.

Oco06imBe MI>XKHAPOIHO-TIPABOBE PETYIIOBAHHS, 1110 MICTUTHCS B OK-
pemux [onatkax 'TATC, MaroTh MOCIyTH 110/I0 MOPCHKOTO TPAHCIOPTY Ta
tenekomyHikaiii. Chepa aBialliiHMX Ta MOPCHKHUX TIEPEBE3€Hb, (PIHAHCOBUX
Ta TeIEKOMYHIKAIMHUX MOCIYT, 3 OTJISAYy Ha iX Crenu(iuHICTh, 3HAWILIN
CBOIO KOHKpeTH3ailito. HaTomiCTh 1HIIN BUIU MOCTYT y 3a3HAUYCHOMY JIOKY-
MEHTI MaloTh aOCTPaKTHHUI XapaKTep, 10 MOXKE 3YMOBHUTH MPOTEKI[IOHICT-
ChK1 HEAAPYXKHI1 J1i AepkKaB y BUMIAJKY IMIIOPTY TaKUX MOCIYT.

[Ile ogHUM MI>KHAPOJHO-MPABOBUM JIXKEPETIOM PEryJIOBaHHS cdepu
HaganHa nocayr € Komekc miGepanizaiiii MOTOYHUX HEBUAMMHUX OIepallii
Opranizaiii eKOHOMIYHOTO CIIBPOOITHUIITBA Ta PO3BUTKY Bi 12 rpyaHs
1961 p. [11]. Lle#t HOpMaTUBHO-TIPABOBUHN aKT CIPSMOBAHMUN Ha JIKBIJAIIO
0OMEXeHb 3a TMOTOYHUMHU HEBUAMMHMH OIEpalisiMd MDK KpaiHaMu-
yuacHukamu. Moro JomaTok A MiCTHTH TepeniK MOTOYHMX HEBHIMMHX
omeparliii, Ha Kl Y4YaCHUKU HAJar0Th OyIb-IKUW J03B1J, HEOOXIAHUIN s
peamizarllii 3a3Ha4eHUX omepailiil. Bin ckiamaeTbes 3 OAMHAIIATH PO3LIIB,
AK1, B CBOIO YEpry, MICTATh HalilMEHyBaHHS KOHKPETHHX IMOCTYT: TEXHIUHA
JIOTIOMOTa, CKJIaJChKe 30epiraHHs, MacaXUpPChKi Ta BaHTa)KHI MIEPEBE3CHHS,
CTpaxyBaHHS )KUTTS, YIPABIIHHS aKTUBAMU, TYPU3M TOLLO.

Po3yMiHHS MOHSATTS «IOCyTray, 3aKiajeHe B upoMy Kojekci, He mae
a0CTPaKTHOIO 3arajbHOTO XapakTepy, 1, BIAMOBIIHO, Y JEpKaB-y4aCHUKIB
BUHHMKAIOTh 3000B’sI3aHHS MO0 JiOepasi3allii TOPriBiIl TUIBKH THX BHIB
MOCITYT, 5IKl B HbOMY 3a3Hau€HI.

HopmartuBHi nokymenTn MiKHApOIHOT opraHi3aliii 31 CTaHIapTU3allii
(International Organization for Standardization, 1SO), 30kpemMa cTaHgapT
«OuiHIOBaHHs BIANOBIIHOCTI — Bumorn 1o oprasiB, mo cepTugikyoTh
NpOAyKIito, npouecu Ta nociayru (3rigHo 3 ISO/IEC 17065:2012)», 3a-
TBep/KeHni Haka3zoM Ne 175-51 HamionanpHOro areHTCTBa 3 akpeauTarlii
VYkpainu Big 27.12.2013, Takox MICTSTh Ie(IHILIIO TOHITTS «IOCIyTay, 1€
3riHO 3 M. 3.6 JaHOro CTaHAAPTY «IOCIyra — 1€ pe3yibTar, NpUHAWMHI,
OJIHIET /111, 110 000B’SI3KOBO BUKOHYETHCS Y B3aEMO/I11 M1 MOCTA4aIbHUKOM
Ta 3aMOBHUKOM, 1 AKUH, 3a3BUYail, € HemaTepianbHuM» [8]. HamaBanus
TIOCTTYTH MOYK€ OXOTUTIOBATH:

» [ii, BHUKOHYBaHI 3 MaTepialbHOI MPOAYKII€I0, HaIaHOO

3aMOBHMKOM (HaIpHUKiIaa, aBTOMOOLIb, 110 MIAJISAraE PEMOHTY);

» [ii, BUKOHYBaHI 3 HeMaTepiaJlbHOIO MPOAYKII€, HaIaHOO

3aMOBHHMKOM (HAIpUKJIaA, 3 I€KJIapallero Ipo OTPUMaHI JOXOIH,
HEOOX1IHO0 JIJIsl OOUMCIIEHHS PO3MIPY MOJATKY);
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» HaJaBaHHS HEMaTepiadbHOI MPOAYKIi (HAMpUKIA, HaJaBaHHSI

iH(popMaIlil B KOHTEKCTI IepeaBaHHs 3HAHD);

» CTBOPCHHS CIPHUATIMBUX YMOB IS 3aMOBHHKA (HAIPHKIIA,

y TOTEeJsIX 1 pecTopaHax).

VY HaBeJeHOMY HOPMATHBHOMY aKTi MiJ MOCIYTOK PO3yMIIOTh pe-
3yJbTaT, SK MPaBWIO, HEMaTepiadbHUM, O/1HI€T Aii (omeparlii), 1o 000B’s3-
KOBO TIOB’s13aHa 31 CHIBPOOITHUIITBOM MK MOCTA4aTbHUKOM Ta 3aMOBHUKOM.
Cri HaroJOCUTH MPO CIAYIIHICTh TAKOTO BU3HAYEHHS MIOCIYTH, a cCaMe — 5K
HEMaTePiaIbHOT MPOAYKIIii, SIKa 3aBXK/JIM BUHHUKAE y MPOIIECi B3a€MOIIi MiXkK
y4aCHUKaMH, Ta MOYKJIMBOCTI CTOPIH BIUITMBATH Ha KIHIIEBUH Pe3yJIbTaT.

[loHATTS «IIOCTYra» BHUKOPUCTOBYETHCS My NPABOBUX AaKTaXx,
BUJAHUX y paMKax €BpOIEHCHKOro CIiBTOBAPUCTBA 32 KOHLEIIIEID acquis
communautaire (1opo6ok cnipHOTH). Y cT. 57 (50) loroBopy mpo (yHK-
rioHyBaHHs €Bponencbkoro Coro3y mij] «IOCIyraMmy) pO3yMIIOThCS MOCITYTH,
«Io iX HAJar0Th 3a3BHYAil 32 BHHATOPOJY, TI€I0 MIpOIO, SIKOIO BOHHM HE
MiMaIa0Th i 0 MOJIOXEHB PO CBOOOIY NIEPECYBAHHS JIIO/ICH, TOBAPIB
Ta Kamitamxy». 30KpeMa, MOCIyry — e AiSUTbHICTh MPOMHUCIOBOTO Ta TOPTO-
BEJIBHOT'O XapakTepy, JisUIbHICTh PEMICHUKIB Ta 0ci0 BUTbHUX mpodeciii [9].

Crartss 4 upextuBu 2006/123/€C €sponeiicbkoro Ilapmamenty
1Pamu «lllomo mocmyr Ha BHyTpimrHBOMY pHHKY» Bin 12.12.2006 mpu
BU3HAYCHHI MOHATTS «IOCIIyTa» MICTUTh MOCWIaHHS Ha cT. 57 (50) 3a3Ha-
yeHoro JloroBopy i1 Harosomrye, 1o mnociyra — e Oy/b-sika eKOHOMIYHa
TUSUTBHICTD, 110 HE € HAlMaHOK Mparero, sika 3a3BUYail 371HCHIOETHCS 3a
BuHaroponay [10].

TakuM 4YUHOM, TOHSTTS «EKOHOMIYHA JISUTBHICTBY OXOILTIOE BEJTMKHIA
CHEKTP TOCHOJAPCHKUX [1d, Y TOMY YMCIi BUPOOHUIITBO Ta peaizaiiiro
NPOYKIii, HaJaHHS MOCYT, & TAKOK BUKOHAHHS pobiT. ToMy, B KOMEHTO-
BaHIi CTaTTI HE MICTUTHCS YITKOTO PO3MEKYBAHHS TOHSTTS «IOCTYTay BiJl
1HIIINX BUIIB EKOHOMIYHOI JISIJIbHOCTI.

Haromicte, HupektuBa 2006/123/€C BH3Hayae BUAM isSTIBHOCTI,
70 AKUX 11 TIOJIOXKEHHSI HE 3aCTOCOBYIOThCS. lle HeekoHOMIYHI MOoCIyru
3arajbHOr0 3HaueHHs;, (piHaHCOBI mociyru (OaHKIBChbKa CIpaBa, KpEIuT,
CTpaxyBaHHS, I[IHHI Tamnepu, 1HBECTHUILIMHI (OHIM); MOCIYTH Ta MeEpexi
€JICKTPOHHUX KOMYHIKAIIiif; TPAHCTIOPTHI MOCIYTH; TOCIYTH areHIii 13 TuM-
YacOBOT'0O MpaleBIalITyBaHHS; OCIYTH OXOPOHHU 37I0POB’S; ay 110BI3yalbH1
MOCIyTH; TIOCIYTH 3 OpraHizaiii irop Ha rpomri (JoTepei, Ka3uHO); Aisib-
HICTh, TMOB’s3aHAa 3 Y4YacTIO B 3/1MCHEHHI MyOJIIYHOI BIJIaJU; COLIaJbHI
MOCITyTH; TIOCTYTH 3 OXOPOHHU 0COOMCTOI O€3MeKH; MOCIYTH, 1110 HAAAIOTHCS
HOTaplycamu Ta CyJIOBUMH BUKOHABISIMU; TTOCTYTH 11010 onoAaTKyBaHHs [10].

Brnacue Busnauennsi mocinyru B mpaBi €C nHamae O. 1O. llonpa,
30KpeMa, SIK perjaMeHTOBaHY MisUIbHICTH CaMOCTIMHOTO, TUMYacOBOTO, He-
PETYJISIPHOTO XapakTepy, sIKy BUKOHYIOTh 32 BUHAropojy, Ha BIACHUN PU3HK
¢i13uuHi ocobu, 1Mo € rpomaasHamMu €Bporneiicbkoro Coro3y Ta MOCTIHHO
y HbOMY TMPOXKHBaIOTh, a00 IOPHAMYHI OCOOM, IO 3aCHOBaHI B OJHIN
3 neprkaB-uieHiB €C BIAMOBIAHO J0 3aKOHOJIABCTBA JCPKAB-UICHIB 3 METOIO
oJiepKaHHs MPUOYTKY, a TAKOXK KOJIM TaKa AISUTbHICTh MPOBATUTHCS B 1HIIH
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nepskapi-uwieHi €C, HIX JepkaBa-4jeH rpoMaJsHCTBa (i3MUHOT 0codu abo
Jiep>KaBa 3aCHYBaHHS IOPUAUYHOT ocobu. JIuiie cyKymHICTh IIUX 000B’ I3K0-
BUX €lIeMEeHTIB (opmye moHATTA mociyru y mpaBi €C — To0TO, eKOHO-
MIYHO1 JISUTBHOCTI, IO PETYJIIOETHCA MMOJIOKEHHSMHU TPO CBOOOTY PyXY
nociyr y JloroBopi npo ¢yHkiionyBanus €Bporneiicskoro Coro3y [5, c. 4].

3’sCyBaHHS CYTHOCTI MOHSTTS «IOCIyra» MOTpiOHE 1 IS BHU3HA-
YeHHS cepu MIKHAPOIHO-TTPABOBOTO PETYIIIOBAHHS, SIKE JJISI TAKOTO BUIY
TSTTBHOCTI HE 3aCTOCOBY€EThes. BinmoBinHo no wactunu apyroi cr. 3 Kon-
BeHuii OOH npo 10oroBopu Mi>KHApOAHOT KYTIBII-MPOAAXy TOBAPIB, il yMOBH
HE 3aCTOCOBYIOTHCS IO JIOTOBOPIB, B SKMX 3000B’S3aHHS CTOPOHH, IO
MIOCTaBJIsIE TOBAp, MOJSTa€ B OCHOBHOMY y BHKOHaHHI POOOTH YW HaJaHHI
iHImMX nocayr [6]. ToMy BHHHMKAae MUTAaHHS MPO PO3MEKYBAHHS TMOCTaBKU
TOBapy, 10 OyJe BBaXKaTHCS IOCIYTOI0 BiJ MOCTaBKU TOBapy, ske Oyze
MaTH 03HAK{ JOTOBOPY KYMIiBII-TIPOJAXKY.

AmHani3 MoJI0KeHHSI OCHOBHUX MIDKHAPOJHO-TIPABOBUX aKTIB Y LAPUHI
pETyJIIOBaHHS TIOCITYT HAJla€ MOKJIMBICTH 3’ SICYBaTH, IO MOHSTTS «IIOCTYTa)
HE Ma€ YITKOTO BU3HAYEHHS, 1[0 MICTUTh O3HAKHU, SIKi O BHOKPEMIIOBAIIN
el BUJ MsUTBHOCTI Bif] 1HIIIUX Pi3HOBH/IIB €KOHOMIUYHUX JTIH.

VY HalioHaJIbHO-IPABOBOMY PETYJIIOBAHHI IISTIBHOCTI MIOAO0 HAJaHHS
HOCITYT iCHy€ OUThII HiK 250 HOPMATUBHO-TIPABOBHX aKTiB, B SIKUX MICTUTBCS
TEPMIH «IIOCIIyTa», IPOTE, HE BC1 BOHU MICTSATh BU3HAYECHHS LILOTO IMOHATTSL.

Biamosinuo g0 cr. 901 [{uBimbHOTO KOJEKCY YKpaiHu 3a JOTOBOPOM
PO HaJaHHS MOCIYT OJIHA CTOpOHA (BUKOHABEIb) 3000B’SI3YETHCS 32 3aB-
JAHHSM JPYTOi CTOPOHH (3aMOBHMKA) HAJATH TOCTYTY, KA CIIOXKUBAETHCS
B IIPOIIECI BUYMHEHHsI MEBHOI aii a00 3IMCHEHHS NEBHOI JISJIBHOCTI, a 3a-
MOBHUK 3000B’S3y€TbCS OTUIATUTH BUKOHABIIEB1 3a3HAYECHY MOCIYTY, SKIIO
1HIIIE HE BCTAHOBJICHO AOTOBOpOM [12].

3rigno 3 1. 14.1.185. TlomaTtkoBoro kojekcy YKpaiHu MOCTa4aHHS
MOCIyT — 1ie OyIb-siKa omeparlisi, 0 He € ToCTayaHHSIM TOBapiB, UM 1HINA
orepailis 3 epelaHHs MMpaBa Ha 00’ €KTH MpaBa 1HTEJIEKTYyaJIbHOI BIACHOCTI
Ta 1HII1 HeMaTepialabHl aKTUBY Y HAJAHHS 1HIIMX MAWHOBUX IMPaB CTOCOB-
HO TakuX OO’€KTIB MpaBa IHTEJIEKTYalbHOI BJIACHOCTI, a TaKOXX HaJlaHHS
MOCIYT, IO CIOXKHUBAIOTHCS B MpPOLIECI BUMHEHHsS TEBHOI Jii abo mpo-
BaJDKEHHS MEBHO1 AisIbHOCTI [13].

VY 3a3HaueHux AE(IHIIIAX MICTUTHCS OCHOBHA O3HAKa MOCIYyTH —
e Oy/b-sika omepallis, sKa CIOKUBAEThCA B MPOIECI BUMHEHHS TIEBHOT il
a00 311MCHEHHS IEBHOT IISJIBHOCTI.

TakuM ynMHOM, Ha BIIMIHY BiJ MPOAYKIIi Ta pe3yJibTaTy poOiT, sKi
MaloTh MaTepianbHy (opMy, MOCiIyra — Ie TOBap «HEBUIUMHUN», IO
1 TOPOJIKYE NesAKi CKIIQIHOIII 1 TPaBOBOTO PETYJIFOBAHHS.

[Ipote n. 17 wactunu nepmioi cT. 1 3akony Ykpainu «IIpo 3axuct
MpaB CIIOKUBAYiBY» BU3HAYAE MOCIYTY SIK JISUILHICTh BUKOHABIS 3 HAJIAHHS
(mepenaHHs) COXKUBAa4YeBl MEBHOTO BHU3HAYEHOTO JOTOBOPOM MaTepiajibHOro
Y{ HemaTeplajabHOro OJara, 1o 3J1HCHIOETHCS 3a 1HIWBIIYaJIbHUM 3aMOB-
JISHHSIM CIIOKMBaua /i 33JI0BOJICHHS Moro ocobuctux notpeo [14]. TooTo
B 11K mediHimii ma Mmocayrow TakoXX po3yMilOTh MIEBHE HeMaTepialbHEe uu
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marepianbHe O0maro. Take HeoTHO3HAYHE TIOSICHEHHS 03HAK MOCITYTH yCKIIa-
HIO€ 11 IPaBOBE PETYJIIOBAHHS, X04a HAYKOBI JTOCIIKEHHS 3 OUIBII JIETalh-
HHUM aHAJTI30M BITYM3HSIHOTO 3aKOHO/IABCTBA HA MIPEIMET BU3HAYCHHS TTOHATTS
«mociyray Bxke icHyroTh [15, c¢. 323-325]. [lpudyomy, cmig BiaMexyBaTu
nedinimii «mocmyray, 3po6JeHi B paMKaxX IOpUIMYHOT HAyKH, Bil €EKOHOMIYHOL
KaTeropii «mociyray.

Ak caymno 3a3navae O. 1O. lloapa, opuanyHa Hayka po3Iiisiiae
MOCITYTY SIK PI3HOBHUJ 3000B’S3IBHUX TPABOBIIHOCUH, & TaKOX SK BHJI
HiANPUEMHULIBKOI JiSITBHOCTI, HATUICHUH XapaKTepUCTHKAMH €KOHOMIYHOT
JOUITBHOCTI, CHUCTEMAaTUYHOCTI Ta mpaBoMipHOCTi. ExkoHOMiuHa Hayka,
HATOMICTh, PO3IJISAA€ IMOCIYTH SK PI3HOBUA TOBapy 3 CHeHUpiYHUMU
XapaKTepUCTUKAaMH, 30KpeMa, SIK TOBAap HeMaTepiajlbHHA, HEPEUOBUN BUJ
JIIOJICBKOT TISUTBHOCTI [5, c. 4].

[ocmyry six cnenudiunmii 06’ €KT IMBUIBHUX MPaB, IPOIYKT KOPUCHOI
nii abo MiAIBHOCTI, IO HE MAa€ MaWHOBOTO BUPAXEHHS, PE3yJIbTaT SKOi
(mocityTr) HE Ma€ IOPUIMYHOTO 3HAYEHHS 1 HE MOXe OyTH rapaHTOBAaHUM,
Bu3Haudae A. A. Tenecrakosa [16, c. 5-6].

B. B. JIynp TakoXx CTBEpIKY€, 10 HATAHHS IMOCTYT HEBIIIUIBHE Bij
JISUTBHOCT1 0c00H, sIKa HAaJla€ MOCTYTH, 1 KOPUCHUH eeKT Takol AisSUIbHOCTI
HE BUCTYTIA€ y BUTJISAI IEBHOTO OCSHYKHOTO MaTepiasli30BaHOTO Pe3ysbTaTy,
a moJisirae B caMomy mpoiieci Haganus nociyru [17, c. 573].

Ha nymky T.IO. IIlapkoBoi, KIHOYOBMM MOMEHTOM, IO MOXE
OXapaKTepU3yBaTH MOCIYTY, € KOPUCHUN PE3yJIbTAaT, SIKOrO OYIKY€ MOCIYyIo-
OTpUMYBay BiJl MOCIYroHaJaBaya, 10 MOXE BHpAXaTUCS Y MailHOBOMY
XapakTepl, OCKUIbKU OUIBIIICTh MOCTYT € EKOHOMIYHUM MIATPYHTSIM. ABTOP
HaBOJIUTh TaKl 03HAKU MOCIYT:

» MaroTh HeMmaTepiaJbHUN XapakTep, a iX pe3yinpTaT He HaOyBae

YPEUEBIIEHOTO BUTIISLY;

» TICHO MOB’sA3aHi 3 0CO0OI0 BUKOHABIS Ta MPOIIECOM BYMHEHHS
HUM TIEBHUX 1K (3A1CHEHHS MEBHOT A1SIIbHOCTI);

» He 30iraroThCs i3 caMHMHU [isMU (3IIACHEHHSM isJTbHOCTI)
BUKOHABIl, a ICHYIOTb SIK OKpeMeE SBHUIlE — IIEBHE HeMaTe-
pianbHe 01aro;

» KOpHCHHU eQeKT BiJ HagaHoi nociayru [4, c. 126—-127].

[Tocnyry sk aito abo AisUIbHICTH, KOPUCHUHN e(EKT BiJ SKOi HE Mae
MarepiaabHOi (POPMHU 1 CHIOKMBAETHCSA B TpoIieci 1i HaJlaHHs Ta HEBIIIIb-
Hul Big Hel, Bu3Hauae 1O. I1. bypwuio [18, c. 12].

CyTHICTh IOCTYTH SIK ISTTBHOCTI, SIKa HE CIPSIMOBAHA Ha JOCSTHEHHS
MaTepiabHOTO pe3yJIbTaTy, OJJHAK TaKO1, III0 MOPOXKYE MEeBHE OJ1aro, sike Mae
CIOKHMBHY BapTICTh 1 3aJ0BOJIbHSAE TOTPEeOM 3aMOBHUKA, (opmyltoe
O. B. T'onina. JlocnigHUI TaKOXK 3a3HaYae OJHY 13 OCOOIUBOCTEH MOCITYTH —
BOHA CITO)KUBAETHCS B Ipolieci 1 HagaHHs [2, ¢. 83].

[Tocnyry sik mit0 abo CyKyMmHICTh Al (IISTIBHICTB), 00’ €THAHUX
OJIHIEI0 METOI0 — CTBOPEHHsI KopucHOTO edekty, BuzHayae H. B. ®emop-
yeHko [3, c. 172].
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Kpim Toro, B Hayii MICTATbCS BU3HAUYCHHsI MOCIYT, 3QJIEKHO BiJl
rajgyseil eKOHOMIKH, B SIKUX BOHM HaJalOThCsA. BimmomigHo, mpodeciiina
¢inaHcoBa mociayra — L€ MOCTAyra, IO HAJA€TbCs CUCTEMATUYHO abo
3 HamMipoM ii MOCTIMHOTO BUMHEHHS 3 METOK OTPUMAaHHS MPUOYTKY abo
30epekeHHsT peasibHOi BapTOCTi (piHaHCOBUX akTuBIB. OMHOpa3oBa omepariis,
MOB’s13aHa 3 MPHUUHATTIM Ha ce0e MOCIyroHajaBadyeM 0€3yMOBHOTO 3000B’s-
3aHHA 3 (PIKCOBAHOIO CYyMOIO (hiHAHCOBUX aKTHBIB IMEpe] MOCIYTOOTPUMY-
BauyaMHu (Cy0’€KTamMu rocrojaproBaHHs 1 GI3UIHUMHU 0co0aMu), MOxKe OyTH
BH3HaHa (DIHAHCOBOIO MOCTYTOK0 JIMIIE y BUIAJKY 1 B MOPSAIKY, BCTAHOB-
JIeHUX 3aKoHOM [19, c. 4].

Menuuna mnociayra € BUAOM NpodeciiiHol IiSIbHOCTI MEIMYHUX
3aKknajiB (oprasizamii) un ¢GIi3UYHUX OCIO-MIANMPUEMIIIB, SKI 3aiMalOThCS
NPUBATHOI MEIUYHOI0 MPAKTUKOIO BIAMOBIAHO /0 ICHYIOUHMX METUYHHX
CTaH/JAPTIB, IO BKJIIOYAE 3aCTOCYBaHHS CIEIIaJbHUX 3aXOJiB CTOCOBHO
30pOB’S Yy BUIJISII MEIWYHOTO BTPYyYaHHS, MOTEHUIMHUM pe3ylabTaToOM
SIKOTO € TIOJIIIIICHHS 3arajlbHOTO CTaHy YM (PYHKI[IOHYBaHHSI OKPEMUX OpPTaHIB
abo cucTeM OpraHi3My JIFOJMHH, a TaKOXK (a00) JOCSTHEHHS MEBHUX €CTe-
TUYHUX 3MIH 30BHIIIHOCTI. MeIWYHI NOCIyTH HaleXaTh 10 HeMaTeplaJbHUX,
HerapaHtoBaHux nocayr [20, c. 4-5].

[Tin cTpaxoBOIO MOCIYTrOK PO3YyMIIOTh KOMIUIEKC il (CYKYMHICTb
¢iHaHCOBUX Ta CYMyTHIX Omepamiif) MoA0 3aXUCTy MaHOBUX 1HTEpECiB
CTpaxyBaJIbHUKIB y pa3l HAaCTaHHS MEBHHUX MOJINA (CTPaxOBUX BUITAJIKIB),
BU3HAUYEHUX JOTOBOPOM CTPAaXyBaHHS, 32 PaXyHOK TpOIIOBUX (OHJIB, IO
(bOpMYIOThCS MUISIXOM CIUIATHA CTPaxXyBaJbHUKAMU CTPAXOBUX TUIATEXKIB Ta
JIOXOIIB, OTPUMAHUX B po3MiieHHs uux ¢oumais [21, c. 230].

BucHoBku. Pe3ynbpTaty aHamizy Mi>KHApOJTHO-TIPABOBOTO PETYJIFOBAH-
HSl TOCIYT, 30KpeMa ['eHepanbHOI yroau 3 TopriBmi nociayramu 1994 p.,
Kogexkcy nibepanizaiiii norounux HeBuaumux omnepauid 1961 p., upextus
€poneiicbkoro [lapmamenty 1 Paau, HopMaTUBHUX TOKYMEHTIB MiKHaApO-
HOT Ooprasi3aiii 31 cTaHAapTU3aIil CBIAYaTh, IO OJHO3HAYHE BU3HAUCHHS,
a B JCAKUX BHIAJKaxX 1 cama Ae(iHilig MOHATTS «IOCIYyTay y 3a3HaueHUX
aKTax BIJICYTHI, III0 MOXE MPHU3BOJUTU J0 3JIOBXKHUBAHb 3 OOKy CyO’€KTIB
PaBO3aCTOCYBaHHS.

Hemae y3romkeHOro migxojy A0 BHU3HAYCHHS TMOHSTTS «IOCITYTa
1 y BITYM3HSIHOMY 3aKOHOJABCTBI. [Ipnuomy, 3 orisay Ha pi3HOMaHITHICTD
€KOHOMIYHUX BHUIB JISJIBHOCTI, B AKUX MOXYTh HaJaBaTUCS TOCIYTH, 1€
MOHSTTSI HA0yBa€ HOBUX CHEIU(BIYHUX O3HAK.

AHaji3 HOPMATHBHO-IIPABOBUX Ta JOKTPUHAIBHUX TOJOXKEHb A€
MIJICTaBH JUISI BUCHOBKY, IO TiJ MOCIYTOIO CIIIJI PO3YMITH Ji0, poOOTY,
omnepali, pe3yJbTaT ToCIoAaPChKOI AISIIBHOCTI, KOMIUICKC 3aXO/IB I0I0
HaJaHHS OTPUMYBady TMOCIYTH MEBHOI0, HEOOXIIHOTO JUIsi HhOTO Onara,
SK€ BIH MOXE CIIOXHUTH SK IiJl 4ac OTPUMAaHHS TOCIYTH (TPaHCIOPTHI
MOCJIYTH, TOOYTOBE, MEANYHE OOCITYyTrOBYBaHHS ), TaK 1 BUKOPUCTOBYBATH 1l
pe3yibTaTi B MallOyTHHOMY (KOHCYJIbTAIliKHI, 1HPOPMAIIIHI TTOCIYyTH TOLIO).
Take Omaro HaiimeBHimIe MOXe MaTH O3HAKM HeEMaTepiaibHUX aKTUBIB
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(i opmartis, pe3yabTaTH 1IHTEIEKTYalIbHOI, TBOPYOI MISIIBHOCTI), HI’K MaTe-
planbHUX, Ta 000B’S3KOBO OyTH pe3yJbTaTOM B3a€EMOJIl MiX MOCTayallb-
HUKOM IIOCIYTH Ta Ii OTPUMYBaYEM.
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Tyshchenko Yu. The concept of «servicey: in international and national law.

Background. There are some problems of legal regulation of services. This is the
ambiguity of the definition of the category «servicey.

Analysis of recent research and publications. The works of Golina A. V.,
Dzera A. V., Drozdova N. V., Kuznetsova N. S., Luts V. V., Mikhaylov S. V., Telestakova A. A.,
Shchodra A. Yu., Fedorchenko N. V., Sharkova G. Yu. and others are devoted to the
problems of the definition of the concept of «servicey.

The aim of the article is the analysis of the provisions of national and
international legal acts, doctrinal works on the definition of «servicey» and the formulation
of the author’s definition of this concept.

Materials and methods. Methodological basis is a number of methods:
dialectical, system-functional, comparative-legal, method of generalization.

Results. The service is subject to legal regulation of national and international
legislation. The General Agreement on Trade in Services 1994 lacks the definition of
«servicey. The annexes to the GATS contain legal regulation of trade in certain types of
services. «Servicey in the understanding of the Code of Liberalization of Current Invisible
Operations, 1961, does not have an abstract general character. The national legislation
contains more than 250 normative legal acts, which contain the term «servicey. However,
the definition of this concept is not unambiguous, and some regulatory legal acts do not
contain the definition of «servicesy. The definition of «service» was implemented in the
domestic doctrine. It is necessary to separate the definitions of «servicesy in legal science
from the economic category of «servicey.

Conclusion. A service should be understood as an action, a job, an operation, the
result of an economic activity, a set of activities, etc., regarding the provision to the
recipient of a service of a certain good for him, which he can consume both when receiving
the service (transport services, medical care), and use its results in the future (consulting,
information services, etc.). And such good has signs of intangible assets (information,
results of intellectual activity).

Keywords: economic activities, service, supply of services, international legal
regulation of services, national legal regulation of services.
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YAK 342.25

HIEBETYH Ipuna,
K. 10. H., JOLCHT, JOLUECHT KadeIpH KOHCTUTYLIIHOT0, MI>KHAPOTHOTO
Ta KPAMIHAJIBLHOTO MpaBa JIoHeIbKoro HallloHAIBHOTO YHiBepcUTeTY iMeHi Bacuisa Cryca

CUCTEMU MICIIEBOTO
CAMOBPSIAYBAHHSI: AOKTPUHA AbHI
MM AXO AU AO BUSHAUEHHS TTIOHSITTSI

3anponoro8ano BU3HAYEHH NOHAMMSA CUCEMU MICYEB020 CAMOBPAOY8AHHA Ma
YMOUHEHO ii CYMHICMb HA OCHOBI AHANI3Y MEOPEeMUYHUX Hanpaylo8anv i HOPMAMUEHO20
Ppe2yIt08aHHA 3 YPAXYBAHHAM MAKUX O3HAK [ YUHHUKIE, SIK MoOeni opeanizayii nyoaiunoi
61a0u Ha micysax, cyb’ekmu ma Gopmu 30iUCHEHHs MICYEB8020 CAMOBPAOYEAHHS, AOMI-
HICMPAMUEHO-MepumopiatbHuli NOOLL Kpainu ma i.

Knwuyosi cnoea: wmiciieBe camMOBpsAyBaHHS, MOJIENi OpraHizamii myOuigHOT
BJIQJM HA MICISIX, Cy0 €KTH MICIICBOTO CaMOBPSTyBaHHS, (hOpPMH 3TIHCHEHHS MiCIIEBOTO
CaMOBpSyBaHHS.

L]ebemyn U. Cucmemsl MECHHO20 CAMOYRPAGICHUA: OOKMPUHAIbHbIE HOO-
X000l K onpedenenuto nousamus. [Ipeonosiceno onpedeneHue NOHSmusi CUCIeMbl MECHHO20
CaMOyNpaeieHus U YMoYHeHa ee CYWHOCHb HA OCHO8e aHANU3A Meopemu4ecKux Hapa-
OOMOK U HOPMAMUBHO20 PECYIUPOBAHUS C YUETNOM MAKUX NPUSHAKO8 U (aKmopos, KaK
MOoOenu op2aHu3ayuy nYOIUHOU GIACMU HA Mecmax, cyObeKmbl U opmMbl OCYUecmeieHus
MECMHO020 CAMOYNPAGILEHUSl, AOMUHUCTPATNUBHO-TNEPPUMOPUATLHOE OeleHUsL CIPAHbL U Op.

Kiwuyegvie crosa: MecTHOe cCaMOYTIPaBJIeHUE, MOJICN OPTaHN3aIMN TyOIMYHOM
BJIACTH Ha MECTaX, CYOBEKThI MECTHOTO CaMOYIIPaBIIeHNS, (HOPMBI OCYIIIECTBICHNS MECTHOTO
CaMOyTpaBJICHHUS.

IlocTanoBka npodaemu. B Ykpaini HeoTHOPa30BO POOHIIHCS CIPOOH
pedopMyBaHHS CUCTEMH MICIICBOTO CAaMOBPSITyBaHHS, 1 Ta, 10 ICHY€E ChOTO/IHI,
BIJIPI3HAETHCSA BiJ TOMEPEIHIX, aJKe PO3IIUPIOE TEPETiK Cy0’ €KTiB, fKi
MICTHTb, HE 3amepeuye (popm OesnocepeHbOl AEMOKpaTii Ha JTOKAJIbHOMY
PiBHI Ta ICHYBaHHSI OPTraHiB MICIIEBOI0 CaMOBpsATyBaHHS. Lle € BaxXuBUM 17151
PO3YMIHHSI CUCTEMHU MICIIEBOTO CaMOBPsITyBaHHS, TSHICHIIHN 1 TUHAMIKH i1
PO3BUTKY Ha MalOyTHE, 1Mo3ask npobaemMa BU3HAYCHHS MOHSATTS 1 CYyTHOCTI
CHCTEMHU MICIIEBOTO CaMOBPSIYBAaHHS HAJIEKHUTh O CHIPHUX Y IOPUIUYHIN
Hay1i. OCcTaHHIM YacoM JOCHIKEHHSI ()eHOMEHa MICIIEBOTO CAMOBPSTyBaHHS
BIJIPI3HSIOTHCSI 3HAYHOIO KUIBKICTIO OKPEMHUX KOMIUIEKCHHMX 1 TPYHTOBHHX
nyOJiKamii, MO CBIAYATH TPO TOCTIHHE 3POCTAaHHS 3alliKaBICHOCTI /0
3a3Ha4yeHoi npobyieMatuku. [IpoTe BIAMOBIIHI HAYKOBI HANPAIIOBAHHS PO

© IlleGeTyn 1., 2018
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Cy4YacHi COILabHO-MOIITHYHI TTPOOIEeMHU 1IOA0 MUTAHHS BU3HAYCHHS came
e(eKTUBHOI CHUCTEMHU MICIIEBOTO CaMOBPSAYBaHHS B YKpaiHi NMPAKTUYHO
BIJICYTHI, III0 aKTyaJIi3ye 1 TOCIIiIKSHHS.

AHaTI3 ocTaHHiX goc/ilKeHb i myOJikauniil. [lutanusa icHyBaHHS
Ta PO3BUTKY MICIIEBOTO CAMOBPSIIyBaHHS Ma€ SIK TEOPETUUHMM, TaK 1 MpaK-
TUYHUI XapakTtep. L[boMy mpucBsueHO LTy HU3KY HAYKOBHX JOCHIIKEHb.
OcHOBHI HampsiMH peOpMH MICLIEBOTO CaMOBPSIIyBaHHS B YKpaiHi JocC-
JDKYIOTBCS JIOCUTHh aKTUBHO. JIOKTpHUHANBbHI HIOAHCH MYHIIUMAIBHOI
pedopmu B YKpaiHi 3 Mo3uilii Teopii Cy4acHOTO MYHILIUIATI3My BUBYAIOThH
M. BaiimypatoBa ta X. [Ipuxonsko [1], KoHIenTyanbHI IPOOIEeMU KOHCTHUTY-
LiIHO1 periiaMeHTauli cratycy tepurtopiaabHux rpomag — O. batanos [2].
KoHcTuTyniitHO-paBoB1 OCHOBH CIHIBBIAHOIICHHS 1 B3a€MOJIIi MICIIEBOTO
CaMOBPSITyBaHHS Ta JEPKABHOTO ynpaBiiHHs gochimkye B. bopaenrok [3].
KoncTturyiitHo-npaBoBi OCHOBH PO3BUTKY MICIEBOTO CaMOBPSIYBAaHHS SIK
THCTUTYTY IPOMaJITHCbKOro cycniibeta posrisiaae I1. JlroGuenko [4]. [nsaxu
YAOCKOHAJICHHS MICIIEBOTO CaMOBPSAyBaHHs B YKpaiHi B yMOBax JeMOKpa-
TU3aIii Ta KoHcoiaarii cycninbera nociuimkye C. Cepborina [5].

[Tonpu 3HauyIIiCTh 3400YTKIB UX HAYKOBLIB, MUTAHHS 3’ ICYBaHHSA
MOHSTTS Ta 3MICTY CHUCTEMHU MICIIEBOTO CaMOBPSITyBaHHS BCe Il 3ajMIla-
I0TbCS HEJIOCTATHBO JOCIIIKEHUMHU.

Meta craTTi — YTOYHEHHS TOHSTTS Ta BHU3HAYEHHS CYTHOCTI
IHCTUTYTY «CHCTEMa MICIIEBOT'O CAMOBPSAYBAHHSI.

Marepianu Ta mMeroau. B ocHOBY MeTon0y10Tii HAYKOBOTO JOC-
JKEHHS TOKJIAJICHO KOMIUIEKCHHUM MIAX1J] A0 aHai3y MOHATTS «CHCTEMa
MICIIEBOTO CaMOBpsiTyBaHHs». P110c0()CHKO-METO0I0TTYHE MIAIPYHTS Mpalli
CTaHOBJIATH MPUHIUIIH, 3aKOHU 1 KaTeropii aianektuku. Llnsxom Bukopuc-
TaHHS (OPMATLHO-IOPUIMYHOTO METOAY BCTAHOBJICHO TOHSTTS Ta 3MICT
THCTUTYTY «CHUCTEMa MICIICBOTO CAMOBPSTyBaHHS». Y TIPOIECI TOCIIIKSHHS
TaKOX BUKOPUCTOBYBAJHUCS CTPYKTYPHO-(PYHKIIIOHAJTLHUM 1 HU3KA I1HIIHUX
3araJbHOHAYKOBUX 1 CTICIIaIbHUX HAYKOBHX METO/IIB.

Pe3yabTaTn nociaigkenHs. [lig cucreMoro MicIieBOro camMoBpsiy-
BaHHS OKPEMI JIOCITIIHUKU PO3YyMIIOTh MEBHY MOJAENb 3AIMCHEHHS ITyOII4HOl
BJIaJIM Ha MICIICBOMY PiBHi, CYKyIHICTb OpTraHi3aliifHo-1paBoBuX (Hopm Ta
IHCTUTYTIB MICIIEBOTO CaMOBPSAYBaHHS, HOTo CyO’€KTiB, 3aBISKU SIKUM
HaCeJICHHS] TEPUTOPIATbHOT TPOMAJIN BUPIILIYE MiCLIEBI MPOOIEMH, peati3ye
Ha/aHi HoMy (YHKIIIT Ta TOBHOBaXKeHHS [6, ¢. 239]. ToOTO cydacH1 yKpaiHChKi
HAYKOBII BIXOJSATh BIJ pasHCHKUX CTEPEOTHUIIIB 1 BIIIMOBJISIOTHCS PO3TIIsi-
JIATH SIK TOTOXKHI MOHSTTS — CUCTEMY CYO’€KTIB MICIIEBOTO CaMOBPSITyBaHHS
Ta Oprasi3aliiiHy CTPyKTypy CUCTEMH MICIIEBOTO CAMOBPSyBaHHS.

Hacammiepen BapTo 3BEpHYTHCS 10 €TUMOJIOTI] TepMiHA «CHUCTEMay
1 aHai3y O3HaK, IPUTaMaHHUX COLIAIbHIN CUCTEMI.

Tepmia «cucteMa» Mae TpelbKe MOXOPKCHHSI 1 MEePEKIaTacThes K
«TIOEIHAHHS, YTBOPEHH», a HOro po3yMiHHS Tiepeadayae «0yI0By, CTPYKTYpY,
0 CTaHOBUTH €JHICTh 3aKOHOMIPHO PO3TAlIOBaHUX 1 (YHKIIOHAIBHHUX
gactun» [7].
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VY dinocodebkiii aiTepaTypi cCHCTEMa BUSHAYAETHCS K «CYKYMHICTh
BU3HAYEHUX EJIEMEHTIB, MIX SKHUMHU ICHY€ 3aKOHOMIPHHUH 3B 30K UM B3a€EMO-
nisi. SIKiCHI XapaKTepUCTHKH IIMX €JIEMEHTIB CTaHOBIATH 3MICT CHCTEMH,
CYKYMHICTb 3aKOHOMIPHHX 3B’SI3KIB M)XK €JIEMEHTaMU — BHYTPILIHIO (hopmy,
abo cTpyKTypy cuctemm» [8].

VY nep:kaBHO-TIPABOBIM HayIll BUSHAUAETHCS: «CUCTEMa — 1€ CYKYI-
HICTh €JIEMEHTIB, MPU3HAYCHUX I BUKOHAHHS 3amaHux (QyHKIi» [9].
OTxe, KONMM HAETbCS MPO CHUCTEMY OpraHiB, TO MAaeThCA HA yBa3l SKach
[UTICHA CYKYTIHICTh OJMHUIlb, B3SITUX SIK OJHE LILI€ 3 €MHUMU 3aBJIaHHIMH,
SIK1 IETEPMIHOBaHI (DYHKIISIMH, TIOKJIAJICHUMU Ha IO CYKYIHICTh. 3aJIe’KHO
B1Jl KIJTBKOCTI Ta SIKOCTI 3B’SI3KIB MK €JIEMEHTAMH OJIHOTIOPSIAKOBI CUCTEMU
BIZIPI3HSIOTHCS MK co0010. CaMe 3aBIsKM OpTraHi3alliifHIi CTPYKTypl MOXKHA
OXapaKkTepHu3yBaTH CUCTEMY SIK CYKYITHICTh B3a€EMOIIOB’ I3aHUX €JIEMEHTIB.

Cucremumii migxin, BigoOpaxenuit y cT. 5 3akony Ykpainu «IIpo
MICLIEBE CaMOBpPSITyBaHHS B YKpaiHi», Mae CyTTEBE OHTOJOTIYHE U THOCEO-
joriyHe 3HaveHHs. Hapasi cuctema € (GopMoro MpeAcTaBlIeHHs MpeaMeTa
HAYKOBOTO IIi3HaHHS, 1 B LbOMY pPO3YMIHHI BOHa € (PYHIaMEHTaJIbHOIO
1 yHIBepcalibHOO Kareropiero [10].

Ockinbku B YKpaiHi HEMa€e €JHOCTI TOTJISIIB 1010 TIOHATTS «CHCTEMa
MICIIEBOTO CAMOBpSIIyBaHHS», € MOTpeba MpoaHami3yBaTH OKpeMi 3 HHX.
3okpema, I1. /1. binenuyk, B. B. KpaBuenko Ta M. B. [ligmorunsamii BU3HA-
YaloTh «CUCTEMY MICIIEBOTO CAMOBPSIYBaHHS» SK «CYKYIHICTh OpraHiB
MICIIEBOT'O CAMOBPSIIyBaHHS, OpraHiB caMOOprasi3allii HaceJIeHHs i opraHi-
3aniiHuX GopM, 3a JOMOMOTOI0 SKHX BIJMOBIJHA TEpPUTOpiaidbHA TPOMaaa
a0o 11 CKJIaJIOBl YaCTHHU 3[1MCHIOIOTH 3aBJaHHS 1 (PyHKIIT caMOBpsAyBaHHS,
BUPINIYIOTh THUTAHHS MiCIeBOTO 3HaueHHs» [11,c.26]. Lle Bu3Ha4YeHHS
IIJIKOM Y3TOJDKYEThCSI 3 BUMOTaMu €BpOMNENCchKOi XapTii MICIIEBOTO camo-
BpsiIyBaHHS, fKka Oyna paTtudikoBana YkpaiHoto 15 mumas 1997 p. Xoua
Xaprist po3rsaace sik cy0’€KT MICHEBOTO CaMOBPSAyBaHHS MIepeIyCiM OpraHu
MICIIEBOTO CaMOBPSAYBaHHs, MPOTe Tependadae B 4.2 CT. 3 MOXKIHUBICTh
3BEpHEHHs 710 300piB rpoMasiH, pedepeHayMmy abo Oyab-saKoi 1HIIOT hopMu
npsIMOi y4acTi TpOMaJIsiH TaMm, JIe 1€ I0IyCKAEThCs 3a 3aKOHOM [12].

Ockinbku, 3rigH0 3 4. 1 cT. 140 Konctutymii Ykpaiau ta 4. 1 cT. 6
3akony Ykpainu «IIpo MicuieBe camoBpsigyBaHHS B YKpaiHi», OCHOBHUM
HOCieEM (YHKIINA 1 MOBHOBa)KEHb MICLIEBOTO CAaMOBPSIYBaHHA B YKpaiHi
€ TepuTOpiajJbHa TPOMAJa, 3aMpOTNOHOBAHE BU3HAYEHHS MIJACHIIIOE POJIb
HACEJICHHsI y BUPIIICHHI MTUTaHb MICIIEBOIO 3HAYEHHS Ta MICIIE€ B CHUCTEMI
MICIIEBOTO CaMOBPSITyBaHHSI.

[I1e osHE BU3HAYEHHS IMOHSTTS «CUCTEMa MICIIEBOTO CaMOBPSITyBaHHSD)
3anpornonyBaB 0. banbiiii: «CyKyIHICTh PI3HHX OpraHizamiiHux (opm
Ta IHCTUTYTIB MICIIEBOI J€MOKpaTii, Yepe3 sKi 3/IHCHIOIThCSA (YHKII Ta
MTOBHOBA)XCHHSI MICIIEBOTO CaMOBPSITyBaHHS, YTBOPIOE CUCTEMY MICIIEBOTO
caMmoBpsiayBaHHs» [13, c. 23].

[TeBHum unHOM nToTIOBHIOE BUKIIaeHe no3uilis C. B. boinnupesa, sikuit
MPOTIOHY€E CHCTEMY MICIIEBOTO CaMOBPSTyBaHHS BU3HAYUTHU K «00’€THAHHS
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B3a€MOTIOB’I3aHUX HOTO Cy0’€KTIB 1 (hOpM 31HCHEHHS MICIIEBOTO CaMOBPSITY-
BaHHS, yepe3 Kl HACEJEeHHS TePUTOpialbHOI TPOMaaU peajizye HajaHi ik
MOBHOBaXKCHHsI» [ 14, ¢. 121], 10 € CIynurHoro 1 3aCIyroBye€ MiATPUMKH.

CBoro yacy iCHyBaJIO JiBa MOHATTS: CUCTEMA paj 1 MpeICTaBHUIIbKA
cucrema. [lix cucremoro paa Manucs Ha yBa3l IPUHIIUIH i1 TOOYA0BH, BUIU
paj, iX B3a€EMOJIiS 3 CUCTEMOIO 1HIIMX JEpPKABHUX OPraHiB, TPOMAJCHKUMU
OpraHi3amisiMi, TPYJOBHMH KOJIEKTUBaMU W Qopmamu Oe3mocepeaHboi
nemokparii. IlpencraBHuilbka cucTeMa BU3Hauanacs SIK CHUCTEMa B3a€EMO-
MOB’SI3aHUX OPraHi3aliiHO-TIOMITHYHUX (OPM 1 BIAMOBIIHUX MPABOBHUX
THCTUTYTIB, 32 JOMTOMOT OO SIKMX 3a0e31edyeThest PYHKIIOHYBAaHHS HAPOIHOTO
NPEACTaBHUIITBA HA YCIX PIBHSX JepxaBHOI cTpykTypH [15, c. 58]. 1o uporo
yacy 11 BA3HAYEHHS CUCTEMH, 111 TIOHATTS HE BTPATUIIM CBO€I aKTyaJbHOCTI,
10 TIOSICHIOETHCS THUM, IO CHOTOJIHI CHUCTeMa paj ICHYye€, aje BXKe SIK
cUcTeMa OpraHiB CaMOBPSITyBaHHS, a HE SIK OpraHiB JepkaBHOi Biaau. [lopsin
3 HUMH ICHY€ TaKOX MOXJIHMBICTh 3BEpPHEHHS 10 I1HIMX (OPM MPSMOi
JEMOKpaTIi, sIK1 X04a i He YBIMIIUIA IO CUCTEMH, OJJHAK Mepen0aueHi YNHHIM
3aKOHO/IAaBCTBOM, 30KpeMa 3akoHOM Ykpainu «IIpo micuieBe caMOBpsIyBaHHS
B Ykpain» (cT. 7-9; 13). 3 HaBeleHOro BUILIMBAE, 1110 CydyacHa CUCTEMa
MICLIEBOT'O CaMOBPSTyBaHHSI Ma€ MICTUTH TOJIOKEHHS HE JIMIIE HIOJ0 3a-
KpITJIEHHS Cy0’€KTiB MICIEBOTO CaMOBPSAYBaHHS, a i BIAMOBIIHUX (opM
3/IIICHEHHSI MiCIICBOTO CAMOBPSITyBaHHSI.

Bu3HaueHHs MOHATTS CHCTEMHU MICLIEBOTO CAMOBPSITyBaHHSI € CKJIQJIHUM
13 00Ky 3aKOHO/IaBYOTO 3akpiruieHHs. 13 ananizy ct. 5 3akoHy «IIpo miciieBe
CaMOBDSITyBaHHS B YKpaiHi» BUIUIMBAE, 110 JO CUCTEMH MICIIEBOTO CaMoO-
BPSYBaHHS BXOJSITh: TEPUTOPiaIbHA TPOMaA; CIITbChKA, CEJIUIHA, MiChKa
pana; CUIbCHKUM, CEIMIIHUN, MICBKUN TOJIOBA; BUKOHABYI OPraHU CUIBCHKOI,
CEJIMIIIHOT, MICHKOT pajiu; CTapocTa; paloHHI, 00JIaCHI paju; OpraHu camo-
opranizamii HaceneHHs. [Ipore 13 caMOro MOHATTS «MiICIIEBE CaMOBPSIIY-
BaHHA», SKE Jlae 3aKOH, 3pO3yMLIO0, IO 1€ HE JIMIIE MpaBo, a W peajbHa
3[IaTHICTh TPOMAJM CaMOCTiHHO a0 i BiANOBIIAIBHICTH OPTraHiB 1 Moca-
JIOBUX OCI0 MICIIEBOTO CaMOBPSIYBAHHS BUPINIyBaTH MUTAHHSA MiCIIEBOTO
3HaueHHA. BiIMOBIAHO Taky 37aTHICTb rpoOMaja MOXE CAMOCTIHHO peai-
30BYBaTH TIIbKHM BUKOPHCTOBYIOYHM DPI3HOMaHITHI (opmMu Oe3mocepeHboi
JEMOKpaTii, TOMy HISIK HE MOXXHa BiIKHIaTH (GopMu 0Oe3mocepeaHbOro
HAPOJOBJIAJIIS TIPU aHAJI31 CHCTEMH MiCIIEBOTO caMmoBpsiayBaHHs. Came
TOMY TOHSTTSI «CHUCTEMa MICIEBOTO CAMOBPSIYyBaHHS», 3alpONOHOBaHE
I1. [I. binenuykom, B. B. Kpapuenkom 1 M. B. IlinmMorunbHum, € OUIBIT TpUii-
HSATHHUM JUIS PO3YMiHHS ()eHOMEHY MICIIEBOT0 caMoBpsAayBaHHA [11, c. 26].

OT1xe, CyTHICTh CUCTEMH MICIICBOTO CAMOBPSITyBaHHS BU3HAUAE B3a€EMO-
3B’S130K 1 ONTHUMaJIbHE (YHKIIIOHYBaHHS PI3HUX OpTraHi3alliifHO-IIPaBOBUX
¢dopm. Came TOMY HiJl CUCTEMOIO MOKHA PO3YMITH CYKYIHICTh OpTraHiB MicC-
IIEBOTO CaMOBPSITyBaHHs, OpPraHiB caMOOpraHizallii HaceleHHs, (opM MPSIMOTo
BOJICBUSIBIICHHS TPOMAJISTH, 1HIIIMX OpTaHi3aliiHO-TIpaBoBUX (OpM 3I1MCHEHHS
MICIICBOTO CaMOBpsIyBaHHs, 4epe3 siKi TePUTOpIaIbHI TPOMaJd MaTUMYTh
IPaBO Ta peajbHI MOXXJIMBOCTI BHPINIYBAaTH MUTAHHSA MICLIEBOTO 3HAYCHHS
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3T1IHO 31 CBOIMHU BJIACHUMH 1HTEpecaMH, ICTOPUYHUMHU Ta IHIIUMH MiCIIe-
BUMH TPAJULIISIMH.

Bognouac BapTo 3a3HauyMTH, 10 B TaKOMY pa3i HAECTHCS OLIBIIONO
MIpOIO MPO CYKYIHICTh Cy0’€KTIB MICIIEBOTO CaMOBPSAYBAaHHS, aHDK PO
CUCTEMY MICIIEBOTO CAMOBPSIyBaHHSI.

VY Oararbox cydacHUX MyOJiKamisx ¢axiBUi B Tajy3i JepKaBHOTO
YTPaBIIHHS CTBEP/UKYIOTh, IO XapaKTEPHUMHU O3HAKaMHU OyIb-IKOI CHCTEMH
€ HasIBHICTb HE MEHIIIE JIBOX B3a€MOIIOB’SI3aHUX 1 BIIOPSIKOBAHUX €JIEMEHTIB,
€JIHICTH IIUTHOBOTO MpPU3HAYEHHS; (DYyHKI[IOHAIbHA CAMOJIOCTATHICTh €JeMeH-
TiB, K1 3a0€3MeUyIOTh ICHYBaHHS BCIE] CUCTEMH B IIJIOMY; 1€papXIdHICTh
BHYTPIIIHBOI OpraHizailii; cyOOpAUHAIINHICTh B3aEMO3B’SA3KIB MK CTPYK-
TypHUMHU JaHKkamu Tomo [11; 13].

3rajani 03HaKM IUUIKOM IpUTaMaHHI i MiCLIEBOMY CaMOBPSITyBaHHIO,
dbopMyBaHHS, PO3BUTOK 1 (PYHKI[IOHYBaHHS SIKOTO 3aJ€KHUTh BiJl 0ararbox
YUHHUKIB, 30KpeMa, BiJl OKPEMHUX CTPYKTYpPHHX €JIEMEHTIB, IO 3A1HCHIO-
I0Th COIIAIBHY peryisiito. MiciieBe camMOBpsAyBaHHS SK CHCTEMa, TaK
1 OKpeMi i eJIEeMEHTH MaloTh 3arajibHi IHTEPECH, TOMY €JIEMEHTH HE MOKYTh
3QJIMIIATUCS 11032 CHCTEMOIO, OCKUTBPKM HE MOXYTh ICHYBAaTH 1032 HEHO,
acama cHcTeMa He Mae HISKOi 1epapXi4HOi MepeBard U010 CBOIX €JIEMEHTIB,
OCKIJIbKU TaKOK HE MOXKeE ICHYBaTH 0€3 HUX.

3arajaoM, MOTOIKYIOUHUCH 3 MO3UIIIEI0 HABEJCHUX aBTOPIB, HE MOKHA
TIOTOJTUTHCS 3 THUM, 1[0 CHCTEMY MOHA PO3TISAaTH 0€3 ypaxyBaHHS Pi3HO-
MaHITHUX YMHHUKIB: IPUPOAHO-TEOrpadiuHIX YMOB, ICTOPUYHOTO PO3BUTKY,
0CcO0JIMBOCTEN HAIIOHAJIBLHOIO CKJIAY HAcCeJEeHHs, AeMorpadiqHoi cuTyarii
TOIIO. SIK CIIpaBeUIMBO 3a3HAYa€ThCs B IOPUAUYHIN JiTEpaTypi, A0 OCHOB-
HUX XapaKTEPUCTUK MICIIEBOTO CAMOBPSAYBaHHS SIK BUIY MyOJIIYHOI Biaau
B YKpaiHi Hajexartb Taki: «1) ii «myOaiyHICTb», LS BJIaJa MOIIUPIOETHCS HA
BCE HACEJICHHSA, TOOTO Ha BCIX JKUTENIB, 00’€THAHUX (PAKTOM MOCTIHHOTO
NPOKUBAHHS Ha BIAMOBIAHIN TepuTopii (TepUTOpiaIbHY TPOMay), Ta 3Iiic-
HIOETBCSA BIJ IMEHI TEpUTOPIAIbHOI TpoMaau; 2) myOJidHO-CAMOBPSAHY
BJIQJy XapaKTepusye OcOoONMBHIl CyO0’€KT — TepuTopiajbHa Tpomana —
«TEPBUHHUN Cy0’€KT MICLEBOIO CaMOBPSAyBaHHS, OCHOBHHMI HOCIH HOro
¢yHKIiH 1 ToBHOBaXkeHb» (cT. 6 3akoHy Ykpainu «IIpo miciieBe camoBps-
nyBaHHA B YKpaiHi»); 3) ii mijecnpsMOBaHICTh Ha 3a/J0BOJICHHS Ta 3aXHCT
MICIIEBUX 1HTEpeCiB; 4) HasgBHICTh OCOOJMBOTO 00’€KTa MICIIEBOTO Camo-
BpslyBaHHs — MHUTaHb MICIICBOTO 3HAYE€HHS; 5) 1l CHCTEMHI BJIACTHUBOCTI,
30KpeMa, CHCTeMa CaMOBPSTHOI BIaJIM € TaKOIO, 1[0 CAaMOOPTaHi30BY€ETHCS,
TOOTO i OpraHu (OpMYyIOTHCA CaMOCTIMHO TEPUTOPIATBHOI T'POMAJIOI0 31
cBoix wieHiB. Kpim Toro, TepuropianbHa rpoMaaa 3A1HCHIOE CBOIO BIIAAY
1 yepe3 opraHizariiHo-1paBoBi GpopMu Oe3rmocepeHpOI JJOKATBHOI IEMOKpPATIi;
6) CaMOCTIMHICTh MICIIEBOTO CaMOBPSITyBaHHS, 110 KOHCTUTYIIIHHO rapaH-
TYETHCS ACPKABOIO, € HAMBAKIIMBIIIO XapaKTEPHOIO 03HAKOIO IIHOTO BUIY
myOJIIYHOI BJIaJIU Ta 3HAXOJAUTH CBOE BIIOOpaKeHHS y «IIPaBOBIii, OpraHi3a-
HiliHIN Ta MaTepianbHO-(h1HAHCOBIM caMOCTIHHOCTI» (CT. 3 3akoHy YKpaiHu
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«IIpo micrieBe camoBpsiyBaHHSI B YKpaiHi»), B OpraHizaiiiHiii BigoKpemIie-
HOCT1 OpraHiB MICLIEBOIO CAMOBPSyBaHHS Yy 3arajibHiil cUCTeMi yIpaBiIiHHS
CYCIIIBCTBOM. BojmHOYac caMOCTIiHHICTh MICIIEBOTO CAMOBPSIyBaHHS HE
03HAYa€ CYBEPEHHICTh MICIIEBOT'O CAMOBPSITyBaHHS, aOCOIIOTH3ALIISI CaMOC-
TIMHOCT1I MICIICBOTO CaMOBPSIyBaHHS HE CIIPHUs€ HAKOMWYEHHIO JIEMOKpa-
TAUYHOTO TIOTEHIIaTy LBOr0 colliaibHOTO 1HCTUTYTY» [16, c.304]. Came
TOMY BCl OKpECJIEHI BHIIlE 03HAKW MAIOTh BPaXOBYBATHCS NMPH BU3HAYCHHI
Ta (POpMyBaHHI CUCTEMHU MICIIEBOTO CAMOBPSITyBaHHS.

OTtxe, mepir HXK TOBOPUTH TPO TMEBHY CHUCTEMY MICIEBOTO CaMo-
BPSAyBaHHs, TOIUIBHO, BPaXOBYIOUM OKpECJIeHI YNHHUKHM, BU3HAYUTH, SKa
3 BIIOMHUX MojeJied 31HCHEeHHsI MyOJIIYHOI BIaJW Ha MICIAX (aHTJIOCAK-
COHCBbKa, pOMaHO-T€pPMaHChKa, 10epiiicbKa Tomio) Oy/e MOKIaJeHa B OCHOBY,
TOOTO SIKI TPUHIIAIN BITHOCHH MICIIEBUX OPTaHiB M COOOIO Ta 3 IICHT-
paJIbHUMH OpraHaMu Biaau € 6a30BUMU. | Xo4a Ha cydacHOMY eTarti KJ1acu-
dikarriss Mojiesiel MICIIEBOTO CaMOBPSIyBaHHS € JIEII0 YMOBHOIO, OCKIJIBKH
B 0OaraTbox KpaiHax Hapa3l CIOCTEpIraeThbcs TEHACHIA IIOA0 iX 30Ju-
YKE€HHSI, OCHOBA BIJIHOCUH Ma€ OyTH BU3HAYCHA.

SIKIIO yTOYHIOBATH TOHATTS «CHCTEMa MICIIEBOTO CAMOBPSITyBaHHS,
TO MOTpely€e ypaxyBaHHsS TaKOX aIMIHICTPATUBHO-TEPUTOPIATBHHUMN MOALT
KpaiHu, B3a€MOBITHOCHHU MICIICBUX OPTaHiB BIaJW MK COOOO 1 3 IIEHT-
paJbHUMHM OpraHaMu Biiaau Ta iH. [IpoBeseH1 B pi3HUX 3apyODKHMX KpaiHax
pedopMu anmMiHICTPATUBHO-TEPUTOPIATBLHOTO MOy HE Majd HACIiIKOM
¢dopMyBaHHA OIHAKOBOI CHUCTEMH OpraHiB MICLIEBOTO YyMpaBiiHHI. Mix
aJIMiHICTPATUBHO-TEPUTOPIATTbHUMH OJUHHUIISIMHA TaM TOHWHI 30epiratoTbcs
NEeBHI BIJIMIHHOCTI IIOJO iX PO3MIPY, €EKOHOMIYHOIO MOTEHIaly, YUCEIb-
HOCTI HaceJieHHs. Y OUIBIIOCTI KpaiH ICHYIOTh YHi(piKOBaHI CHCTEMH MicCIie-
BOT'O YIIPABIIiHHS, 3a SKUMH OJIHAKOBI OpraHU MAalOTh OJHAKOBUI MPABOBUI
craryc. IIpote, Ha BinMminy Big HUX, y Benukiit bpuranii Ta CIIA cucremu
MICIICBOTO YIPAaBIiHHS CKJIQJAlOThCSA 13 OpraHi3aliiHUX JIAHOK pI3HUX
tumiB [17, ¢. 66—67]. 1le miaTBepKye moTpedy OKpemid aeprkaBl camoc-
TIMHO BU3HAYaTH Ty CHUCTEMY MICIIEBOTO YIIpaBJIiHHSA, sika OyJe HalOuIbII
e(eKTHUBHOIO caMe /s 111€1 KpaiHu 3 ypaxyBaHHSIM yCIX YMHHUKIB, TIPO SIK1
HUIITOCS BUIIIE.

[leBHi ckmamHOII MO0 OJHO3HAYHOTO BH3HAYCHHS KaTETOPii «CUCTe-
Ma MICIIEBOTO CaMOBPSITyBaHHS» MOKHA MOSCHUTH THM, 110 B 3aKOHOJIABCTBI
HEMAa€ YITKOTO BU3HAYEHHS MOHATH «CyO’€KT MICLIEBOIO CaMOBPSITYBaHHSD)
Ta «CUCTEMa MicIeBOro camoBpsayBaHHs». Ct. 5 yuHHOrO 3akony «lIpo
MICLIEBE CaMOBPSAYBaHHS B YKpaiHi», Matoun Ha3By «Cucrema MiCLEBOTO
CaMOBDPSITyBaHHS», PEATbHO HE BiJIOOpa)kae 3MICT IBOTO SBUINA, 3BOMASYN
(3BYXYIOUH) HOTO 10 CUCTEMH Cy0’€KTIB MICIIEBOTO CaMOBPSITyBaHHS, BOJIHO-
yac He OepyuH JI0 yBaru, mpumipom, Gopmu O€3MOcepeIHHOTO BOJICBUSIB-
JICHHS] TEpUTOPIATILHUX TPOMAJ.

VY 3B’s3Ky 3 UM OUTBII MPOJYKTUBHUM € KOHUENTYaIbHUW MIAXII,
3a SIKOTO CHCTEMa MICIIEBOTO CAMOBPSIyBAHHS CKJIQJIAETHCS 3 €JIEMEHTIB, /10
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SAKUX HaJIeXKaTh CyO €KTH MICIIEBOTO CaMOBPSIyBaHHs (MICIIEBE HaCEJICHHS,
NpPEJCTaBHULIbKI OpPraHd TOINO) Ta KOMIIOHEHTIB (CTPYKTYpPHI OJIWHUII,
B3a€EMOJIisl SIKUX 3aBJa€e i 3a0e3mneduye siKiCHI 0COOJIMBOCTI, 1110 MpUTaMaHH1
cuctemi), cepesl HUX GOpMHU:
» 0e3mocepeIHbOr0  BOJICBUSBICHHS HaceleHHS (pedepeHayM,
BUOOPH, ONIUTYBAHHS TOIIIO);
» TPEJICTAaBHUIITBA ITyOJIIYHOI BJIaJI MiCIIEBOTO HACEJICHHS (OpraHu
MICIIEBOTO CAMOBPSTyBaHHS);
» TpPEACTaBHUIITBA TEPUTOPIAILHOTO TPOMAJCHKOTO CaMOBPSIY-
BaHHs (OpraHU caMoopraHizarlii HaceJaeHHs).

Takuii miaxin 1OCUTh NPOAYKTHBHUI 3 OOKY TEOpii Ta MyHIIIUIATbHOT
npaktuku. OKpiM TOTO, HE MOXHA KOHCTPYKTHBHO 3’SICYyBaTH CYTHICHI Ta
3MICTOBHI XapaKTePUCTUKU MICIIEBOTO CAMOBPSTyBaHHS, HE 30arHyBIIH 110 TaKe
«Cy0’€KT MICLIEBOTO CAMOBPSITyBaHHS SIK CTPYKTYPHHI €JIEMEHT LII€1 CUCTEMUY.

VY 1opuInYHIN JITEPATYpPl MOHATTS «CUCTEMA MICLIEBOIO CaMOBPSITY-
BaHHS» PO3TIISIIAETHCS Y TBOX 3HAYEHHSX — SIK «CHCTEMa MICIIEBOTO CaMo-
BPSIyBaHHSI B3arajii» 1 Ik «CUCTEMa MICIIEBOTO CaMOBPSYyBaHHS KOHKPET-
HOTO cena, cenuina, Mictay [ 18, ¢. 33]. Takuii miaxXia BUKOPUCTOBYETHCS IS
PO3MEXyBaHHS CHCTEMH MICIIEBOTO CAMOBPSIyBaHHS B IIUPOKOMY 3HAUCHHI,
TOOTO SIK CYKYNHOCTI BCIX OpraHizauiifHO-npaBoBHX ()OpM Ta 1HCTHUTYTIB,
yepe3 Akl B YKpaiHi 3[1iCHIOETHCS MICIIEBE CAMOBPSIyBaHHS, Ta CUCTEMH
MICIICBOTO CaMOBPSIyBaHHS Y By3bKOMY 3HAU€HHI — MIEBHOTO OpraHi3alliitHo-
MIPABOBOTO MEXaHI3My peatizallii MiCIIEBOIO CaMOBpsIyBaHHS B MEKax ceJia,
CEJMIIA, MiCTa, TOOTO OKPEMOi aJIMIHICTPATUBHO-TEPUTOPIATILHOT OMHUII.

[ToaBiiiHE TiayMaueHHs 3MICTY MOHSTTS «CHCTEMa MICHEBOIO CaMo-
BPSIIYBaHHS» € HE NOIUIBbHUM. SIKOiCh €IMHOI CHCTeMH B MaciiTali BCiel
KpaiHU MICIIEBE CaMOBPSIyBaHHS HE Ma€ 1 B MPUHIUIII MaTH HE MOXE Ha
BIIMIHY BiJ] OpraHiB JepKaBHOI BJIaJy, SIKI CTAHOBJISITH €IMHY 3arajbHO-
nepkaBHy cucteMy. lle cymepeunTh MpUHIMIY OpTaHi3aliitHOi aBTOHOM-
HOCT1 OpPraHiB MICLEBOIO CaMOBPSAYBaHHs 1 HE BIAMOBIAAE X MPUPOJI K
OpraHiB KOHKPETHOI TepUTOpianbHOi rpomMai. CrcTeMa MiCLIEBOr0 CaMOBPSIIY-
BaHHS, IO CKJIAJIacsi B MEXKaxX OKPEMOro cella, CEJMINA, MICTa € TIOBHICTIO
HE3aJIS)KHOIO BiJl aHAJIOTIYHOI CUCTEMH B OY/Ib-sIKOMY 1HIIIOMY HaceJIeHOMY
MyHKTI. 3 OMJISIAY Ha Iie Pi3HI TePUTOpialibHI TPOMaJM Ta iX BIaCHI OpraHu
HE XapaKTePU3YIOThCS CIUTBHUMH CHCTEMOYTBOPIOBAJILbHIMHU O3HAKAMH W HE
MOXYTh CTAHOBUTH €IMHOI cuctemu [13].

BucnoBku. Icnytoua B VYkpaiHi cucTeMa MiCIIEBOIO CaMOBPSIIY-
BaHHA Hapasi € Hee()eKTUBHOI, EKOHOMIYHO HEOOTPYHTOBAHO0, (PIHAHCOBO
OOTSDKJIMBOIO 1 HE BIAMOBIAAE MOTpedaM cycniibeTBa. JisTBHICTh MICIIEBOTO
CaMOBPSIIyBaHHS HE CHPSMOBAaHA Ha peaii3alilo HOoro rojoBHOIO MpPHU3HA-
YEeHHS — CTBOPEHHS Ta MIATPUMKY CHPHUITIUBOTO CEpeAOBHUIIA, MTOTPIOHOTO
JUTsl BCEOIYHOTO PO3BUTKY JIIOJIMHU, HAJIAHHS MEIIKAHIISIM TEPUTOPIaTbHIX
rpoMaj; SKICHUX 1 JOCTYMHHUX MyOJIYHUX TOCIYyr Ha OCHOBI CTaJoro
PO3BUTKY J1€3aTHOI IPOMAIH.
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Came TOMy TpW BHU3HAYEHHI Ta 3aKpPIMUICHHI CHCTEMH MICIIEBOTO
CaMOBpSITyBaHHS CJIiJ1 BpaxoByBaTu 0arato YnHHUKIB. OpraHizaiisi MiCIIEBOIO
CaMOBpSTyBaHHS Ma€ XapaKTepPU3yBaTu €IHICTh, B3AEMO3B 30K, ONTUMAIIbHE
NO€HAHHS 1 (PYHKIIIOHYBaHHS PI3HUX OpraHizaiiitHo-npaBoBux ¢opm. Bax-
JMBUMHU € MIPUPOAHO-TeorpadiuHi yMOBHU, ICTOPUUHUN PO3BUTOK, OCOOTMUBOCTI
HAITIOHAJIFHOTO CKJIaTy HacelieHHs, AeMorpadidHa cuTyallis. Y HallioHaJIbHIN
MOJIETIi MICIIEBOTO CaMOBPSITyBaHHS Mae€ BUOYIOBYBAaTUCS CHCTEMa BiTHOCHH
IEHTPAILHOT BIAAM 3 MEMIKAHIIMU BIAMOBIIHUX TEPHUTOPIN JepiKaBH.
Cucrema Mae MOETHYBAaTH aJMiHICTPATUBHO-TEPUTOPIAILHUMN MOMALT KpaiHH,
B3a€EMOBITHOCHHHU MICIIEBUX OPTraHiB BIaJH MIX COOOI0 1 MpeIcTaBHUKAMU
MICLIEBOT'O CAaMOBPSITyBaHHS.

TepMiH «cucTeMa MICIIEBOTO CaMOBPSAYBAHHSD JOIUIBHO BXKUBATH
JWIIe JUIS TIO3HA4YeHHsI OpraHi3aliifHO-TIPaBOBOrO MEXaHi3My OpraHizarii
MICIIEBOTO CaMOBPSyBaHHS B MEXax OKpPEMOi CaMOBPSIHOI aJMiHiCTpa-
TUBHO-TEPUTOPIAILHOT OIMHMIII (Cella, CeNTUINA, MICTa), TEPUTOPIATBbHI TPOMaIH
SAKUX BUCTYIIAIOTh CAMOCTIHHUMU Cy0’€KTaMH MICIIEBOTO CAaMOBPSAYBaHHS,
1 BU3HAUWTH SK 3aKpimyieHy KoHcTuTyli€eo Ta 3akoHaMH YKpaiHU CYKyTI-
HICTh OpTaHi3aliiHO-IPaBOBHX (HOPM Opranizailii MiCIEBOTO CaMOBPSIIY-
BaHHS Ta HOro cy0’€KTiB, IO 3A1HCHIOIOTH OCHOBHI (PYHKILIi MiCII€BOrO
CaMOBPSITyBaHHS.
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Cmamms naditiuna 0o pedaxyii 23.08.2018.

Shchebetun 1. The systems of local self-government: doctrinal approaches to
the definition of the concept.

Background. Attempts to reform the system of local self-government have
repeatedly been made in Ukraine, and the one that exists today broadens the list of
subjects included in it, does not deny the forms of direct democracy at the local level.
This is important for understanding the system of local self-government, trends and
dynamics of its development for the future, since the problem of defining the concept and
essence of the system of local self-government is controversial in legal science. There are
practically no relevant scientific developments regarding the functioning of the people’s
power at the regional level in Ukraine, which emphasizes the relevance of the study.

Analysis of recent research and publications. The question of the existence and
development of the system of local self-government has both theoretical and practical
character, and in the legal literature repeated attempts have been made to solve this
problem, as evidenced by the studies of both Ukrainian and foreign scholars.

Despite the significance of the achievements of these scholars, the question of
clarifying the concept and content of the system of local self-government is still
insufficiently researched.

The aim of the article is to clarify the concept and definition of the essence of the
institution «system of local self-government.

Materials and methods. The basis of the methodology of scientific research is the
integrated approach to the analysis of the concept of «system of local self-government.
Through the use of the formal legal method, the concept and content of the institution
«system of local self-governmenty are established. In the process of research it was also
used structural and functional and a number of other general scientific and special
scientific methods.

Results. Based on the analysis of theoretical developments and normative
regulation, taking into account the signs and factors (models of the implementation of
local authorities in the regions, subjects and forms of local self-government,
administrative-territorial division of the country, etc.), the concept of a system of local
self-government is proposed and its essence is specified.

Conclusion. The term «system of local self-governmenty should be used only to
indicate the organizational and legal mechanism for the implementation of local self-
government within a separate self-governing administrative-territorial unit (villages, towns,
cities), territorial communities of which act as independent entities of local self-government.

Keywords: local self-government, models of implementation of public authority
in the field, subjects of local self-government, forms of local self-government.
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