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TEOPIA TA ICTOPISI
AEPKABU 1 IIPABA

VK 340.1

INECTOITAJIOBA Jlwamuia,
K. 10. H., C. H. C., Tpodecop Kadeapu 3araTbHOIPABOBUX JUCITUILTIH
KuiBchbKOro HaI[iOHaTLHOTO TOPTOBEIBHO-CKOHOMIYHOTO YHIBEPCUTETY

IOPUANYHA BIATIOBIAAABHICTD
Y CTPYKTYPI IIPABA

Hocniooceno wpuouury 6ionosioanrbHicms sik 0006 83K06Uli CMPYKIMYPHULL eleMenn,
O3HAKY MA KOMNJIEKCHUL Midc2any3esutl iHcmumym npasa. Busnaueno ponb 0puouyHoi
8I0N0BIOAILHOCII 8 CUCIEMI NPABA 8 WUPOKOMY PO3YMIHHI, A MaKoxc ii micye ¢ CmpyKmypi
npasa. J{oeedeHo, wo 10pududHa 6i0N0GIOAILHICMb K THCIMUMYmM npasa — ye CKIdoHa,
bacamosumiprna kamezopia. OOIPYHMOBAHO, WO NOKA3HUKOM CHYNEHS SYMAHICMUYHO20
PO3BUMKY NPABOBUX GIOHOCUH ) KOHKDEMHOMY CYCRITbCMBL € KOMNIEKCHICMb, OUQ)y3HiCb,
CuHepeemuyHicmy, OlaIeKMUYHICMb PUOUYHOL 8ION0BIOAILHOCIE MA iT Mampuysl.

Knwuoei croea: BIANOBINANBHICTh, HETATHBHA IOPUAWYHA BiJlMIOBINAIbHICTD,
MO3UTHBHA IOPUINYHA BiMOBIAANBHICTh, IPABOBHI IHCTHTYT, CTPYKTypa Mpapa, IOpUINYHA
BiAIIOBIIAJIBHICTD.

Lllecmonanosa JI. KOpuduueckas omeemcmeeHHOCMb 6 CMPYKmype npaea.
Hccnedosana ropuduueckas OmeemcmeeHHOCMb KAk 00S3amebHblll CIPYKMYPHbILL J1e-
MEHM, NPUSHAK U KOMNJLEKCHBIU MeNcompaciesoi uncmumym npasa. Onpedeiena poib
IOPUOUUECKOU OMBETNCMBEHHOCMIU 8 CUCEMe NPaAéa 6 WUPOKOM CMbICIe, 4 MAKdice ee
Mecmo 6 cmpykmype npaed. J[oxkazano, umo HOpUOUYecKas OMEemCmeEeHHOCHb KaK
UHCIMUMYM IPasa — Mo CAOICHAS, MHo2omepHas kamezopusi. O6OCHOB8AHO, YMO NOKA-
3amenem CmeneHu 2yMAHUCIUYecKko20 Pa3eumus NPAeoeblX OMHOUWEHUN 8 KOHKDENHOM
obwecmee A6AAEMCsE KOMIIEKCHOCHb, OUpOY3HOCMb, CUHEepeemUYHOCMb, OUALEKmMUY-
HOCMb IOPUOUHECKOT OMBEEMCMEEHHOCU U ee MAMPUyd.

Kniouegvle cnoea: OTBETCTBEHHOCTb, HETaTHBHAS IOPUIMYECKAs OTBETCTBCH-
HOCTb, MTO3WTHBHAS IOPUANIECKAst OTBETCTBEHHOCTH, IIPABOBOI MHCTHUTYT, CTPYKTypa TIpaBa,
IOpUINYECKasi OTBETCTBEHHOCTb.

IlocTanoBKa Mpo6aeMu. AKTyalIbHICTh OOpaHOT TEMU JOCTiIKSHHS
00yMOBJICHA TIOAAIBIINM MTOCTYIIOM TPABOBOI JIep)KaBU YKpaiHa Ta PO3BUTKOM

© llecTromaaosa /., 2018
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TEOPISI TA ICTOPISI AEPJKABU I TIPABA

il TPOMAJSHCBHKOTO CYCHIIBCTBA, a TaKOX 3MIHAMHU, 110 HEMHUHYYE Bij-
OyBalOThCS B HAI[IOHAJIBHIN CHCTEMI MpaBa, OPIEHTOBaHI HAa €BPONEHCHKUN
(1 3aximHUN 3arajaoM) MPaBOBUU TMPOCTIP, Y BITYM3HSHIA 1 MDKHApPOAHIN
MOJIITUIII, EKOHOMIII Ta KYJBTYPI.

VY cucremi MpaBoOBOrO PEryIIOBaHHS CYCHUIBHUX BIAHOCHH HOPUIMYHA
BIJIMOBITAJIHICTh HAOYBa€ Jenaii OUTHIIOr0 3HAYEHHS, CTAI0OUM BTUICHHSIM
3arajJbHUX MPaBOBUX IMPUHIUIIIB, 30KpEMa: CHPABEIJIUBOCTI, FOPUIUIHOI
PIBHOCTI Cy0’€KTIB IpaBa, HEBIIBOPOTHOCTI MOKApaHHS, MPIOPUTETY BIIHOB-
JIEHHS MOPYIICHUX MpaB, CBOOO I 1 3aKOHHUX 1HTepeciB. OCKUIBKHU MPaBO K
cycrnuibHUi (eHOMEH € maTpuiero (y CHCTeMi KOOpJMHAT CYCIJIbCTBA),
MIpOr0 CBOOOAM Ta CIPaBEUIMBOCTI, BIAMOBIJAIBHICTH — 1€ 00OB’SI3KOBA
yMOBa HMOro iCHyBaHHS Ta W ICHYBaHHS IIPaBOBOI JEpKaBU SK TaKoi.
O06’exTUBHO 0€3 IOPUINYHOI BIAMOBIJATHFHOCTI HEMOXKIIMBO YSIBUTH OY/Ib-
Ky HaIllOHAJbHY CHUCTEMY IpaBa Ta MIKHApOJIHE MpaBo. SIKIIO B cUCTeMi
npaBa HEMae BIANOBIAIBHOCTI, TO TaKa CUCTEMa HE3HAUyIIa.

IOpuanyna BiAMOBINANBHICT SK MPaBOBa KaTEropis Ta MiKramy3e-
BU 1HCTUTYT MpaBa 4Yd BUJ MIPABOBIJHOCUH a00 MPUHIUI € OJJHUM 13 Haii-
OB JOCTIPKyBaHUX NMUTaHb. [IpoTe HaykoBi ae0aTu MO0 CYTHOCTI Ta
3MICTY LBOTO MOHATTS, Kjacu@ikauii BUAIB, 1iel, QyHKIIH, popm, miacTaB,
MeX, KpUTEpiiB BU3HAUYCHHS TOIIO HE MPUNUHAIOTHCS. OKpeMi MOJITUKO-
MIPaBOBI TPOIIECH, IO BiIOYBAIOTHCS B HAIIN JAeprkKaBi, 0COOIMBO TajbMyBaH-
HSl IPOTU/IT KOPYIILIT, 3asBJIeHUX pedopM, HAIIPUKIIAA, CYJ0BOI, BITHOBJICHHS
MHUpPY Ha 4YacTHHI Teputopii JloHenpkoi Ta Jlyrancekoi o0iacTel, BiTHOB-
JICHHSI TEPUTOPIAILHOT IIUTICHOCTI JiepkaBu (0co0smBo noBepHeHHs AP Kpum)
BHCYBalOTh HOBI BHUKJIMK{ II0J0 TEOPETHUYHOTO PO3YMIHHS, FOPUIUIHOL
dbopmanizaiii Ta MPaKTUYHOI peasizailii IPUIUYHOI BIAMOBIAAIBHOCTI Ta
il poJii B CUCTEMI CTPUMYBaHb BiJI MOPYIICHHS MpPaBa.

AHaJIi3 ocTaHHIX qocaiTkens i mydaikanii. BiTunsnsHa ropuanaHa
HayKa MUTaHHS IOPUIUYHOI BIAMOBIIAIBHOCTI TOCHIHKYE CIIOPAANYHO, TIPOTE
Ha JHUCEpTallifHOMY PiBHI Tally3€Bli BUIM IOPHIAWYHOI BIIMOBIIATBHOCTI
MiJIaI0ThCS TPAIUIIHHOMY aHaji3y, aje I'PYHTOBHI 3arajJbHOTEOPETHYHI
JOCII/DKCHHST Ta aHali3 OKPEMHX BHIIB IOPUIUYHOI BiIMOBITAILHOCTI 32
IHIIUMHU KPUTEPISIMU € MMOOAUHOKUMHU. FOpuANUHy BiANOBIAAIBHICTD JIMILE
K «TEBHI OOMEXEHHS IPUMYCOBOTO XapakTepy» posrisinae . Tkauenko [1],
A. MamkoB JOCTIKY€E FOPUIUYHY BiMOBITATBHICTD SIK «Pi3HOBHJI MPaBO-
BiHOCUBY [2], O. Mucak — K «IpaBOBITHOIICHHS Mk Cy0’€KTamMu MpaBa
1 CHCTEMOIO COLIIAJIbBHOTO KOHTpOIO (B 0co01 i opraHiB) y 3B’s3Ky 31
3MIIACHEHHSAM Cy0’€KTOM MpaBoBOi moBeAiHku» [3], HatomicTs H. bepmau
CTa€ HA 3aXUCT MO3UTUBHOT IOPUAUYHOI BiAMOBINaTBHOCTI [4] TOIIIO.

Pa3om 3 Tum, Teopiii HEOMO3UTUBHOI Ta HEOHETAaTUBHOI OPUAUYHOI
BIJIMOBIJAIBHOCTI B YKpaiHi HE pPO3pOOJEHO, HE BUCBITIEHO 3arajibHO-
TEOPETUYHUX THUTAHb IMOBHOI Ta OOMEXKEHOi (Y4acTKOBOi1) 1 CHeIiabHOI
IOpUIMYHOT BIJIMOBIAATIBHOCTI, CIIBBIAHOIICHHS FOPUIUYHOI BIAMOBIIAIb-
HOCTI Ta HEBHHYBATOI MOBEIIHKU, MO3UTHUBHOI BIiAMOBIIAILHOCTI OpPraHiB
BJIa/IM, TTOCA/IOBUX OCIO, CTEIialbHIX Cy0’€KTIB MpaBa, HE CTBOPEHO BUUEPITHUX
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TEOPETUYHUX MOJENICH IOPUIUYHOI BIAMOBIAAIBHOCTI B MPUBATHOMY Ta
myOJIIYHOMY TIPaBi, a TAKOXK YITKO HE 3HANJICHO X MICIII B CTPYKTYpi IpaBa.

Meta ctarTi — mOrMOICHHS TEOopili FOPUIUYHOI BiAMOBINATBLHOCTI
Ha M1JCTaBl BU3HAYEHHS MICIS 1 POJl IOPUAUYHOI BIAMOBIAATBHOCTI Yepe3
il CyTHICHI XapaKTEPUCTHKHU.

Marepiaau Ta metoau. [HpopmariiiHOIO 0a3010 TOCTIIKEHHS CTaIH
mpari BITYM3HSHUX HAYKOBI[IB OCTaHHIX POKIB 1 YMHHI HOPMH TIpaBa
VYkpainu B koMIuiekci. BukoprcraHo 3araibHOHAyKOBI Ta CIEliabHO-HAyKOBI
METO/U, 30KpEMa: CTPYKTYPHO-CUCTEMHHUIA — JIJIs 3°SICyBaHHsI CyOOpIMHAIIIMHIX
1 CEMaHTUKO-IOPUANYHUX 3B’SI3KIB JIOCHTIPKYBaHOTO MPEAMETa 13 CYMDKHUMH
MIPABOBUMH KATETOPISIMHU; CHHEPTECTUYHUNA — JUISI BU3HAYCHHS B «IIPHUPOJI-
HOMY» XaoCl «KHBOTO» IpaBa Ta MpaBa B IIMPOKOMY HOro po3ymiHHI
CTYTEHs YHOPSIKOBAHOCTI MOTO CKJIAJ0BUX, IO AKUX HAJECKUThH 1 THCTUTYT
IOPUINYHOI BIAMOBIAaIBHOCTI; TOPIBHAJIBHO-TIPABOBUH 1 JIIHI'BO-TIPABOBUMN —
3 METOIO BU3HAYECHHS 3MICTY IOPUIUYHUX IMOHATH 1 TEPMIHIB Ta 1H.

Pe3yabTaTn aociigkeHHsi. BilnoBiganbHICTh — 3araibHOCOIIOINO-
ridHa Ta COLIaJbHO-TIPABOBA KAaTEropis, a IOpUAMYHA BiANOBINAIBHICTD
€ 00OB’SI3KOBUM CTPYKTYPHUM €JIEMEHTOM IIpaBa. SIKIIO TOHATTS IpaBa
(mpaBa SIK CyTHOCTi) SIK MPUTAaMaHHUM JHIIE JIOJACBKOMY CYCHIJIbCTBY
dbeHoMeH HalmwmpIie po3yMilOTh came SK MIpy piBHOCTi, CBOOOAM Ta
CHPaBEUIMBOCTI JIIOJEH Yy CYCHUIbCTBI, IIO CIHIBBIAHOCHTBCA 3 PpIBHEM
PO3BUTKY OCTAaHHBOTO, TO JI0 MOTO CUCTEMHU BXOJATH MEBHI — CTATHUYHI Ta
JTMHAMIYHI; TIEPBUHHI (MATEPUHCHK) 1 BTOPUHHI — €JIEMEHTH, 110 YTBOPIOIOTH
Horo BIAMOBIAHY CTPYKTypy. ToOTO, MpaBoO € CTPYKTYPOBAHOIO CHCTEMOIO
3 NHIKHUMHU (BEPTUKAIBHUMU — 1€papX1YHUMH; TOPU30HTAIBHUMH) Ta He-
JTHIMHUMHU 3B’sS3KaMH. Y I[bOMY CEHCI TIpaBO PO3yMIEThCA SK €IHICTH
MPABOBUX HOPM, MPABOCBITOMOCTI Ta MPaBOBIAHOCHH, TOOTO SIK CYKYITHICTh
yCiX €JIeMEHTIB MPaBOBOI JIKCHOCTI (ITPaBOBOI CUCTEMH, a caMe: KOMILIEKC
Y3rOJKEHUX 1 B3a€EMO3aJIeKHUX MPABOBUX 3aC001B, MTPU3HAYCHUX ISl PETY-
JIFOBAHHSI CYCIUIBHUX BIIHOCHH, a TAKOX IOPUAUYHUX SIBHII, 1[0 BUHUKA-
I0Th YHACIIJIOK TaKOTO PETyJIIOBaHHS (HOPMH IpaBa, MPABOBI MPUHITUIIH,
MPaBOCBIIOMICTh, 3aKOHOJABCTBO, IPABOBI BIIHOCUHU Ta 1H.) B €JIHOCTI,
CTaTHUIl Ta JUHAMILI.

Cxunan (cTpykrypa, OynoBa) i € cTaTHuHOIO (200 CTPYKTYPHOIO) Xa-
PaKTEPUCTUKOIO TpaBa, HOro BHYTPIIHEOIO (Gopmoro Ta 3micTtom. Hatomicts
TuHaMiYHUKN (PYHKIIOHATBHUM) acleKT MOEIHYE€ BHHUKHEHHS, PO3BUTOK,
B3a€EMOJIII0 HOTO CKJIaJOBHUX SIK MK COOOIO, TaK 1 3 IHIIMMH COIlaJbHUMM
sBumiamu [5, c. 10]. TIpaBo — BropsiikoBaHa CHCTEMa, a BIOPSIKOBAHICTh
1 CTPYKTYPOBaHICTh € O3HAaKaMH OKYJBTYpPEHHSI CYCIIbCTBA (CYyCHUIBHHMX
BIJTHOCHH — IIOJIO MTpaBa), 03HAKOI KYJIbTYypPH, KyJIbTYPHOCTI.

[IpaBo € OararoBumipHuM. «[IpaBo sk cucremMa — 1€ CKIaIHE
OaraTopiBHEBE MOHATTS, Pa3oM 3 THM, BOHa TakK BJAIITOBaHA, IO il
YTBOPIOIOTH JIB1 OCHOBHI cepu — myOJiuHe Ta MpuBaTHE mpaBo. [lopsa 3
UM JUTsl TIpaBa XapakTepHa lepapxis ii CKJIaIoBUX €JeMEHTIB: 1) iepapxis
piBHIB cHucTeMH (CHCTEMa IpaBa — Taly3b IpaBa — IHCTUTYT IpaBa);
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2) iepapxisi CTPYKTYp CHCTEMH (OCHOBHI Traidy3l — KOMIUICKCHI Tay3i—
KOMIUIEKCHI 1HCTUTYTH TipaBa)» [6, c.224], ne cucrema mpaBa — 1€ Cy-
KYITHICTh YCIX YNHHUX IOPUIUYHUX HOPM TIEBHOT JepXKaBH, 3TPYIIOBAHUX 32
OJIHOPIJTHUMH I11/ICTaBaAMHU.

lepapxiuyHa CTpyKTypa — I1i¢ MEBHA CYKYIHICTb, SIKaCb MHO>KHMHA
€JIEMEHTIB MEBHOTO ILILJIOTO0, 1110 YaCTKOBO YMOPSAKOBaHA TAKUM YHHOM, 1110
ICHY€ TUTBKH OJWH €JIEMEHT 3 Ili€1 MHOXKWHHU, SIKUW HE MA€ MOMEPEIHbOTO,
a BCI 1HIIN €JIEMEHTH MalOTh JIMIIIE OJUH MoTepeaHin. lepapxidyHa cTpyKTypa
Oyab-yoro — 11e GaraTtopiBHeBa, cTymiH4acta ¢opma opraHizailii 00’ €KTiB 13
YITKO BU3HAYCHOIO, YCTAJCHOIO HAJIEKHICTIO O0’€KTIB HMKHBOTO PIBHA
NIEBHOMY 00’€KTY BEpXHbOrO piBHA. Taky CTPyKTypy 3a3BuU4ail rpadiuHo
NPE/ICTaBISAIOTh Y BUTIIA JepeBa.

CrtpykTypa mpaBa — 1€ BHYTpilIHsS nmoOyJoBa mpaBa, crocié opra-
Hi3amii Ta B3aeMojii WOTro elIeMEHTIB. Y CTPYKTypl MpaBa pPO3PI3HSIIOTH
€JIEMEHTH 3a: CyOOpAMHAINIEI0 Yy TPAaBOBOMY PETyJIIOBaHHI — MaTepiajibHe
1 mporecyanbHe MpaBo; (YHKIIOHATHHUM TMPU3HAYEHHSM — PETYJISITUBHE
1 OXOPOHHE TPaBO; MPEAMETOM Ta METOJOM IPABOBOTO PETyIIOBAaHHS —
nyOJiyHe 1 MpUBaTHE MPABO.

Skio cTpykTypa — 1€ TIeBHA OpraHi3allis 3B’sI3KiB 1 BIJTHOCHH MiX
miicucTeMamM W eleMEHTaMH 1i€1 CUCTeMH, a TaKOX CaMUW CKJIaJ IHX
MiJICUCTEM Ta €JIEMEHTIB, KOKHOMY 3 SIKHX BIJIMOBITA€ TIeBHA (DYHKIIISI, TO
CHCTEeMa PO3YMIEThCS K 00’ €THaHHS PI3HOMAHITHUX SIBUINl B OJHE, TPOTE
CTPOTO pO3MOJLIEHE, OKpEME IIiJIe, EJIEMEHTH SIKOTO 3aiMaroOTh CBOi YITKO
BU3HAYEHI MICI1 1 BOJOMIIOTh SIK CIUIBHUM, TaK 1 OCOOMCTUMHU Xa-
PaKTEPUCTHUKAMHU.

Ak 3aznauae M. KosroOpa: «/[ns BITYM3HSHOT CHCTEMHU TIpaBa, SK
1 g 6araThOX I1HIIMX CHCTEM (0COOJIMBO KOHTHMHEHTAJIBbHOI €BpOIN)
BOXJIMBUM € TIOJIT HA MyOIiYHE 1 MpUBaTHE, MaTepialbHE 1 MPOIECyalIbHE,
peryJIATHBHE W OXOpOHHE MPaBo, a TAKOXK Ha Pi3HI Tairy3i mpasay [7, ¢. 28].
ToOTo, BU3HAYAIOYM CHCTEMY IIpaBa SIK «BHYTpIIIHIO OyJOBY IpaBa Ta
3B’S3KM MIX i1 enmemeHTammu», M. Ko3roOpa 10 cTpyKTypu mpaBa JIOTIYHO
BiJTHOCHTB: Cy0’€KT TIpaBa, HOpMY TIpaBa, IHCTUTYT TpaBa, i rary3b Mpasa,
rajy3b IpaBa Ta MiJICUCTEMY IpaBa (CyKYIHICTb 1HCTUTYTIB 1 rajly3el mpasa,
K1 PEryJIIOI0Th KOMIUIEKC CYCIUIBHUX BIJTHOCHH 3a JIOTIOMOTOI0 MOIIOHHMX
METOJIB TPAaBOBOTO peryitoBaHHA (MyOniuHe 1 NMpUBaTHE, MaTepiaibHe
1 TpolecyaibHe, PeryJiiTUBHE W OXOpPOHHE NpaBo). Y CTPYKTypi IpaBa
HOpMa TpaBa € 0a30BUM €JIEMEHTOM, a JIFOJIChbKE Haudajo cy0’€KTa IpaBa
BiJlirpae BU3HAYAIbHY poJib Y (hOpMyBaHHI Ta (YHKIIOHYBaHHI CTPYKTypHU
cuctemu mpasa [7, c. 29].

IOpunnyna BifMOBITANBHICTE SKPa3 € OMHUM 3 0araThbOX 1HCTUTYTIB
npaBa, MDKTTy3€BUM, KOMILJIEKCHUM, OCOOJIMBUM IHCTUTYTOM TIpaBa, IO
MIPOHMKAE MPAKTHYHO B yCI Taly3l Ta MiArany3i mpasa, MJACUCTEMH TpaBa,
MIEPETBOPIOIOYNCH HA MPUHITMIIOBY O3HAKY IpaBa, HOro MpaBOBY MaTepiro,
NPaBOBY pEANbHICTh CaMe 3aBISKHA BMICTy CYOIHCTUTYTIB MO3UTHUBHOI Ta
HETaTUBHOI IOPUAMYHO]T BiIIOBITATEHOCTI 1, 32 E. Pomxkepcom, ix «mudysiin [§]
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(B3a€EMOIIPOHUKHEHHSI HOPM) y TIpaBi Ta MaTepiami3allii 1iiel npaBa B HUX.
[IpoTe cyOIHCTUTYT HEraTUBHOI IOPUINYHOT BIAMOBIIAILHOCTI TEOPETHUIHO
pO3p00JIeHO ¥ YHOPMOBAHO OUIBIN JI€TalbHO, ajie HaBiTh Kiacuikallis 3a
TaJIy3¢BUM TPUHIIUIIOM 3aJIMIIae 0arato nmutaHb. [IpaBomopymieHHss HOPM
OJIHIET Tay3l MpaBa MOXYTh TATHYTH 32 COOOIO BiJMOBIJANbHICTh, TEPE-
OaueHy 1HIIUMHU TaTy3sIMH MPaBa, TOLIO.

[HCTUTYT TpaBa € CHUCTEMOIO BIJHOCHO BIJIOCOOJEHHX MPABOBUX
HOpPM y MeXXaxX IMEBHOI Traily3i MpaBa, 110 PEeryJilTh OKpeMy Ipyiy (BHI)
B3a€MO3AJISKHUX CYCIUIBHUX BIJIHOCHH, a MPEeIMET 1X PeryJroBaHHsS 3HAYHO
BY)KUMU 3a MpeaMeT ramysi npasa. lle, BiacHe, yacTuHa mpeaMeTa raiysi
npaBa, OKpeMi acleKTH CyCHUIBHUX BIAHOCHH. [HCTUTYT mpaBa, Ha BiAMIHY
BiJI Taly31 paBa, «moApioHI0e» (PyHKIIIT 10 3aB/laHb, YacOM CHeIU(IIHUX.

dopmarnizailis IHCTUTYTY IpaBa MOJSATa€ y BUOKPEMIICHHI IEBHOI
IpyIu HOPM TIpaBa, 110 PETYJIOIOTH MEBHUM BUJ OJHOPIIHUX CYCHUIBHHX
BIJIHOCHH, 3a0€3Meuyloun IUTICHE Ta BIAHOCHO CaMOCTiiiHE W 3aBeplieHe
MIPABOBE PEryJIOBAHHS JIJIsl JOCATHEHHS 3arajibHOi METH Ha MiJICTaBl CBOIX
NPUHIIMITIB, IPU3HAYCHHS, 3 BAKOPUCTAHHAM OCOOJIMBUX IOPUIUYHUX KOHC-
TPYKIIii, TEPMIHOJIOTI{, IOHATh, BAKOHYIOUYH CBOi OCOOJIMB1 3aB/IaHHS.

FOpunuyHa BiAMOBIAQIBHICTH SK 1HCTUTYT MpaBa — 1€ OaraToBHU-
MipHa Kateropis. Bona Moxke BUCTymaTH sK: BapiaHT 1 CIOCIO MpaBOBOTO
PEryJloBaHHs CYCHUJIbHUX BIJHOCHH HE JIMIIE€ Yy BHIJISIAI BCTAaHOBJICHHS
3a00pOH, aje W 3a0XOYEHHS TOIIO; 3aci0 3MIIHEHHS TPOMASIHCHKOTO
CYCHIJIBCTBA, 3aKOHHOCT1 Ta BUXOBAHHS IPABOCBIIOMUX TPOMAJISIH; METO
H1BUIICHHS IPOMAJICHKOTO MOPSIAKY 1 PIBHS MPaBOBOi KYJbTYpHU; MPUHLIUIT
JSITBHOCTI MPaBOBOI JIEp KaBHU.

HasiBHICTh FOpHAMYHOI BIAMOBIAAIBHOCTI JIOT1YHA M 00O0B’ I3KOBA TSI
HOPMAJILHOTO PO3BUTKY JEpkaBU Ta CycHuIbcTBa 3arasioM. Hopmu ropu-
JUYHOT BIJIMIOBIIAJILHOCTI, 00’ €/THAaHI B MIKTalTy3€BUHN 1HCTUTYT IIpaBa, yIo-
PAIKOBYIOTh CYCITUIbHI BIITHOCHHH, MPABOBI B3a€EMOBIJHOCHHU MK WICHAMH
[IMBUII30BAHOTO CYCIIJILCTBA, 110 CIPHSIE MPABOBOMY MPOTPeECy.

BuokpemiieHO HU3KY OCOOJIMBOCTEH 1HCTUTYTY IOPUIUYHOI BiJIOBI-
JATBHOCTI 3 OrJISiy Ha HWOTo MIClie B CTPYKTypl IpaBa, IO MOJSITAIOTh
y TAKOMY:

» IOpUAMYHA BiAMOBIJAIBHICTH IPHUCYTHS B YCIX MPAaBOBHX CHCTeE-
Max ycixX JepkaB CBITy, 1 IpUTamMaHHI Ti ) BJacHI O3HAKH, SIK 1 HaIllo-
HaJbHIA TPaBOBIM CHUCTEMI. Y AalOYUCh JO TepMiHOJOTII (piocodii mpasa,
CUHEPreTUKY CTPYKTYpYBaHHs HAI[lOHAJILHOTO IIpaBa Ta HOPM IpaBa B Mpa-
BOBI/ CHCTEMI MOXKHA BBaYKaTH HAIIOHAJIHHUM (peHOMeHOM. CHHEPreTUIHICTD
NpUTaMaHHA ¥ FOPUIWYHIN BiAMOBiTAIBHOCTI (1€ 03HAKAa caMOOpTraHizarlii
IHCTUTYTy TIpaBa B CHCTEMi IpaBa, iX YHOPSIKYBaHHS, BHACIIJOK YOTO
cucteMa HaOyBae HOBUX BiacTuBOcTel). Ak 3aznauvae C. CnuBka, 3MiHA
JIMIIIe OAHOTO eJIEMEHTAa HAI[IOHAJLHOTO TpaBa HAa 1HO3EMHHM BIUIMHE Ha
BTpaTy SKOCTI HAI[IOHAJHLHOTO IpaBa, MOXE CIPUYUHUTH BTPATy CHIU
npaBoBOTO perymoBaHHs [9, c. 194]. 3ocepemkeHHs B IHCTUTYTI FOPUIANIHOI
BiJIMTOBIJAIBHOCTI TIEBHOTO HAOOPY MPABOBUX HOPM KOPEIIOE 3 XapaKTep-
HUMU IOPUINYHAMA O3HAKaMH HAIlIOHAJIBHOTO MPaBa;
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» KxoH(irypartis (remraibT) FOPUIAIHOL BIIMOBIAAIBHOCTI y TPOCTOPI
BUXOJIUTh 32 MEXI HOPMATHUBHOI IUIONIMHH, OCOOJIMBO 4Yepe3 IMO3UTUBHY
IOPUINYHY BIAMOBIJAIBHICTh B i CKJIaJi, 1 MPOHU3YE MPABO HE JUIIE 5K
€/IHICTh MPABOBUX HOPM (HOPMATHUBHMI MiJIXiM), aji€ 1 K €IHICTb MPABOCBI-
JIOMOCT1 Ta TIPaBOBITHOCHH, YCIO MaTepito MpaBoBoi aiiicHocTI. KOpuanyuna
BIIMOBIIAJIBHICTh K KOMIUICKCHE YTBOPEHHS € CKJIaJ0BOIO OYyIb-sSKOT
MPaBOBOi TMOBEMIHKA — YU TO CYCHIJIbHO-CXBAJIIOBAHOI, JTO3BOJICHOI YU
pPEeKOMEHI0BaHO1 (3MO/IEIbOBAHOT) HOpMaMH TIpaBa, Y TO HECXBAIIOBAHOI,
3a00pOHEHO1, KapaHoi,

» OCKUIbKM TIPaBO € JIFOJICBKMM BHTBOPOM, TO CTYIiHb PO3p00-
JIEHOCTI B HHOMY IOPHAMYHOI BIAMOBIAANIBHOCTI 1 ii CEHC CBITYaTh MPO
CTYMIHb MPABOBOI CBIJOMOCTI MIEBHOTO CYCH1JIbCTBA;

» 1HCTUTYT FOPUIANYHOI BIAMOBIJAILHOCTI € MIXKTady3eBHUM, KOMII-
JICKCHUM 1 CKJIAJHUM: HOro CYOIHCTHTYTH HETraTWBHOI Ta/ab0 MO3WTHUBHOI
BIJIMOBIMAJIBHOCTI — MPHUCYTHI B YCIX Taly3sX 1 MiACUCTEMax IIpaBa.
3aCTOCOBYIOUM JIIHTBO-IOPUIAWYHUMN TMIAXiJ, BHU3HAYEHO, IO MIDKramay3eBi
IHCTUTYTH 37e01IbIIOT0 CKIANAl0ThCA 3 JABOX 4M Oinblle CyOIHCTUTYTIB,
ajie HOpMHU IpaBa 00’ €JHaH1 B HUX 3a MIPEIMETOM MIPABOBOI0 PETYJIIOBAHHS
(loro 4YacTUHOI) 1 HE «IOJAPU3YIOTHCA», a CYOIHCTUTYTH IOPUIAYHOT
BiJIMOBIJAIBHOCTI, YTBOPIOIOYM OJMH IHCTUTYT 1 Marouyu OaraTo CHUTBHHX
pHC, OJIHAK, MalOTh pi3HUN XapakTep. [IpoTe cyOIHCTUTYTH TO3UTHUBHOI Ta
HETaTUBHOI IOPUAMYHOI BIAMOBIIAILHOCTI, TepeOyBalOTh y MOCTIMHIN B3a-
€MO/Ii1, B3aEMONPOHUKHEHHI Ta B3a€EMOIIOB’SI3aHOMY (TaKO 1CTOPUKO-KYJIb-
TYpPHOMY) PO3BHUTKY, KOMIUIEKCHO BHUKOPHUCTOBYIOUH B IPOIIECI «IIPABOBOI
1H(QUIBTpaLii» 3araliIbHUX CyCHUIBHUX BIAHOCHH YC1 iX aClEKTH Ta XapaKTe-
PHUCTUKH, BC1 3B’A3KM Ta BIAMIHHOCTI. TOOTO FOPHAMYHIN BiIMOBITAIBHOCTI
NpPUTAMAHHUN J1aTeKTUYHUHN XapakTep;

» IOpWIMYHA BiIMOBITAIBHICTH MOXKE PO3IJISIATUCS SIK 3aCi0 JTOCAT-
HEHHS IIUJIeH, KOPUCHUX JJIsS 1HAMBIJA, CYCIUIBCTBA Ta JEprKaBH, 10 abo
Y3TOJDKYIOTBCSI MK CO0010 (TIO3UTUBHA FOPUIMYHA BIIIOBLAATBHICTD), a00 He
y3rOKYIOThCS (Ha piBHI MPAaBOCBIIOMOCTI, TPABOBOI MICUXOJIOT1{, MPaBOBOI
171€0JI0T1);

» IOpUAMYHA BiJIMOBITANIBHICTh, 3 MO3UIIH OPUIUIHOTO JiOepTa-
pU3My, SKHI pO3TIsgae MpaBo SK 3B’SI3aHICTh CBOOOAM Ta BiJIMOBITATb-
HOCTi, — II¢ yMOBa Ta IMOKa3HWK CTYIEHS PO3BHUTKY MPABOBHUX BIIHOCHH
Yy KOHKPETHOMY CYCHUIbCTBI. «PO3BUTOK T'pPOMaJSHCHKOTO CYCIIJIbCTBA
nepenbavyae He TUIBKM 1 HE CTIIBKHU JIOTPUMAaHHS 3a00pOH, ajie i aKTUBHE
3aCTOCYBaHHSI Ta JOTPUMAaHHS CyO €KTHMBHHX IpaB, aKTHUBHY TPOMAJICHKY
MO3HUIII0, CAMOKOHTPOJIb. OTXe, IOpUINYHY BIJMOBIIATBHICTE HEOOX1THO
po3rIsgaTH SK TPABOBIAHOMICHHS MiX Cy0’€KTaMH TIpaBa 1 CHUCTEMOIO
COLIIAJILHOTO KOHTPOJIO (B 0co0l i opraHiB) y 3B’S3Ky 31 31HCHEHHSIM
Cy0’€KTOM IIPaBOBOI MOBEAIHKN — IPABOMIPHOI UM HETIpaBoMipHOI» [3, c. 132];

» IOpHJIMYHA BIAMOBIAAIBHICT — I1€ €KCTPAKT MPABOBOI BiAMOBIIaIb-
HOCTI (SIK O3HAKM IMpaBa; MPaBO 3aBXK]W BIAMOBITAIbHE, O€3BIAMOBIaTbHE
NPaBO € HEMPAaBO, CBABOJIS ), BIIIIOBIIAILHOCTI ITPaBa Ta KOHKPETU3Y€E OCTAHHIO,
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a/pKe IOpHUIMYHA BIJMOBIIATBHICTE Y KOHKPETHUX MPABOBUX BiJTHOCHHAX
1 HOpMI TpaBa KOHKPETH3YEThCS Ta HE MOXE BHUXOIUTH 32 MEXI IUX
npaBoBigHOCHH. Oco0a, cy0’eKT mpaBa BIANOBINATBHUN Y MEXKaxX MEBHHUX
NPABOBUX BIJHOCHH, a HE 4Yepe3 CBOK a0CONIOTHY CBOOOAY, sIKA TaKOXK
3BOJMTH MPABO JI0 CBABOJII;

» BHOKDEMJICHO TPYIy NPABOBHX HOPM, SIKi YTBOPIOIOTH IHCTHTYT
IOPUANYHOI BiATIOBIaTLHOCTI, HEBIJI'EMHO TOB’SI3aHy MPAKTUYHO 3 yciMma
IHITMMHA HOPMaMH1 Ta IHCTUTYTaMH TIpaBa, Ha BIIMIHY BiJ] IHIITUX 1HCTUTYTIB
npaBa, OPraHiuHi 3B’S3KU SKUX HE MEPETHUHAIOTH JIHIT OJIHI€T MiICUCTEMH,
ragy3i 4d HaBiTh miaranysi npasa. JliHrBictnuauii (a60 repMEHEBTHYHUIN)
aHaji3 CBIJTUMTH, IO IMEHHHMK «BIJIIOBIJAILHICTEY», SKUM € TOJIOBHUM
y TEPMIHOCTIONYIIl «IOPUIAYHA BIAMOBIAATBHICTE», YTBOPEHO Bij MEpexi-
HOTO (TPaH3UTHOTO) JII€CIOBA «BIJAMOBIJATH», 3a SIKUM Ma€ CIiayBaTu
IMEHHHUK Yy 3HaXiTHOMY BIIMIHKY, a JTI€CIIOBO BHpaXa€ CHPSIMOBAHY IO
camMe Ha el npeaMeT, 110 TO03HAYA€ThCd IMEHHHKOM Y HEMpsMOMY
BIJIMIHKY («IOpUIMYHA BIJMOBIAAIBHICT 3a...» MEBHI JISHHS, YHOPMOBaHI1
OyIb-SIKOIO TaTy3310 TIPaBa);

» 1HCTUTYT IOPUIUYHOI BiIMOBIAaTBHOCTI — Yy TpaBi, MiJCHCTEMax
mpaBa, rajy3sx MpaBa — y paHXupl 3 IHIIMMH IHCTUTYTaMH IOCIJIa€ OJHE
3 MMPOBITHUX MICIIb 1 € OLTBIIT EMHUM, HIXK €K1 1HIIII;

» TpaBOBI HOPMHU IHCTUTYTY FOPHIUYHOI BiJIOBIZaTbHOCTI BHUKO-
HYIOTh K BJIaCHI, KOHKPETHI1 3aBJaHHs, TaK 1 3arajibHi 3aBJlaHHS IpaBa.
«EHICTH 1iJIeN BU3HAYAE B3AEMO/IIE€I0 HETATUBHUX Ta MO3UTUBHUX 3HAYEHb
IOPUANYHOT BIMOBiAAIBHOCTI» [3, ¢. 132];

» 0COOJHMBI 3aBAAHHS IHCTUTYTY FOPUINYHOI BiMOBIAATIBHOCTI TAKOXK
BUIUIMBAIOTh 3 MPU3HAYEHHS MpaBa B ILUJIIOMY, Horo (QyHKIH, 30Kpema
OHTOJIOTIYHOI (PyHKIT mpaBa sSIK OCOOJMBOI PEANbHOCTI, Ta 3yMOBIIEHI
CTYIIEHEM MPABOBOI YPETYJIbOBAHOCTI CYCIUIBHUX BiJTHOCHH;

» 11 TeOpeTUYHI IOPUINYHI KOHCTPYKIIT B 0COOI MTO3UTHUBHOI I0pH-
JUYHOI BIAMOBITATLHOCTI MOXYTh CSTaTH 32 MeXl O(iliifHOI «HOpMAaTHUB-
HOCT1» TpaBa;

» Y KOMIUIEKCHOCTI iHCTUTYTY FOPUANYHOI BiAMMOBIAIBHOCTI, KM
MO€EIHY€E CYOIHCTUTYTH HETAaTMBHOI Ta MO3WTHBHOI IOPUAWYHOI BIMOBIAAIb-
HOCTI, BIII3€PKATIOETHCS aTbTEPHATUBHICTh XapaKTepy HAICKHUX JFOJIUHI
npaB Ta rIHO0KUH Pitoco(ChKHiA 3MICT KyJIbTYpPH;

» OajlaHC MK HETaTUBHOIO Ta MO3WTHUBHOIO FOPHUINYHOIO BiJIOBI-
JANBHICTIO B CyCHUIBCTBI, JIe MPEPOraTHBOIO € MpaBa Ta CBOOOIN 1HIUBIIIB,
YIPOBAKYE 3araIbHOIMBLTI3AINHI JOCATHEHHS B PETYIIIOBAHHS CYCHUTBHUX
B1JIHOCHH, TTOCTIAHO 3MIIIY€THCS B O1K MMO3UTUBHOT BiIMOB1IAJILHOCTI;

» 3 IIPUCKOPEHUM PO3BUTKOM CYCHUIBHUX BiJIHOCHH MIPOBITHY POJIb
y iX peryioBaHHI Aefaii OUIblle BigirpaBaTUMe came CyOIHCTHTYT MO3UTHB-
HOI IOPUIUYHOI BiJIOBITAILHOCTI (2 HE HETATUBHOI), OCKUIBKH IOPUIMYHA
BIJINIOB1IAJIBHICTD — 1€ CBIIOMUI BUOIp BHTy TIPaBOBOI MOBEIIHKU (IIPaBOMIp-
HOI YM HEMPABOMIPHO1); TUM O1JIbIIIE, 1HCTI/ITYT npaBa yTBOpIoe CYKYTHICTb
PABOBUX HOPM, SIKi BOMpAIOTh KyJbTypHI HOPMH, 1 KOJHA KyJIbTypHa
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HOpMa HEe Mae OyTH TOpyIleHa B TMpoOleci Yd B pPe3yibTaTi MpPaBOBOI
noBeiHKY. [To3uTHBHA FOpUANYHA BIAMIOBIIANIBHICTD, XapaKTepHa JJIsl IPaBO-
MIpHOT MOBEIiHKH, Bif0MBa€ HOPMATHBHY MOBEIiHKY B Mpapi. 1il mpura-
MaHHI TakKl O3HaKH, SIK MOUIUPEHICTh, MAaCOBICTh, PETYJISIPHICTh, 3arajibHa
MPUHHATHICTH 1 OKAHICTB;

» TPOTrPECUBHI 3MiHH CIIBBIHOIICHHS CUCTEMH 3a00pOH 1 I03BOJIIB,
CTPUMYBaHb 1 MPOTUBAr, 3 OJHOTO OOKY, CIPUYUHSIOTH MOCUJICHHS CYyO-
THCTUTYTY HEraTUBHOI IOPUIMYHOI BIIIOBIIAILHOCTI, a 3 1HILIOTO, — HOHM>KEHHS
0 PO3yMHOCTI MOTO BEPXHbOI MEXKI 1 3MEHIIEHHS OXOIUIIOBAHOTO HUM
apeajy NpaBOBUX BITHOCHMH, Ha NPOTHUBAry CyOIHCTUTYTy MO3UTHBHOIO
ropuanyHO1 BignoBigansHOCTl. C. CMBKa 3a3Havae, 1m0 «CBO0OA JTIOUHU
HE MO)ke OyTu 6e3MexHOr0. BoHa moBUHHA MaTH OOMEXEHHS, TpaHuIl, 00
B IHIIIOMY pa3i BOHA Ha KOKHOMY KpOIli OyJie MepeTBOPIOBATUCS HA CBABLLIAL
TakuMu TpaHUIIIME MOKYTh OyTH HOPMH 1 LIHHOCTI, KYJIbTUBOBAHI PEIITi€lO,
MoOpaJsuIto, mpaBom» [9, c. 136];

» TO3UTHBHA IOPUAMYHA BiIOBIIAIBHICTh «HACTYIIA€» HA HETATHB-
HY, CKEpOBY€ IOPUINYHY BiIIMOBIIaIbHICTh, BU3HAUAE BEKTOPH ii PO3BUTKY.
VY TepMIHOCTIONYIIl «IOPUIUYHA BiAMOBIIATBHICTE) TOJOBHUM € BiJIJII€CTIB-
HUW IMEHHHMK (BI1AMOBITATBHICTD), SIKMM TTO3HAYA€E CTaH, PEXKUM, pPe3yJIbTar,
MICTUTh JisUTbHICHUHN, O1XeBIOpaNbHUMN acleKT, Nependadae MmpaBoBi BUMHKH,
MIPOJIOBXKYBaHE TIPABOBE JiSIHHSA, 1 B IIbOMY AacCIEKTI BHU3HAYAE€ PO3BUTOK
MPaBOBOi aKTUBHOCTI, TPOTPEC MPABOBOT CBIIOMOCTI 1HUBIIIB;

» CTYIiHb IOPUIUYHOI BiJMOBIJAIBHOCTI, 0COOJUBO TO3UTHBHOI,
pi3HuX Cy0’€KTIB IMpaBa CIHIBBIAHOCUTHCS 3 iX MPABOBHM CTAaTyCcOM Y Ipa-
BOBIJJTHOCHHAX 1 HOpMax IpaBa, IPUYOMYy Cy0’ €KTH IpaBa, HAAUICHI IPaBO-
3aCTOCOBUMMH (PYHKIIISIMH, MalOTh BHUIIUN PIBEHb IOPUIUYHOI BIJIMOBI-
JMANbHOCTI, HDK Ti, SKUM Taki ¢yHKIIi He mputamanHi. [Ipore okpemi
cy0’eKTH TpaBa MalOTh OOMEXEHY IOPHIWYHY BiAMOBIAANBHICTH, 30KpeMa
B CHJTY CBOIX TTIOBHOB@)KEHb 1 MICIISl B CUCTEMI JIP)KaBHUX OpTaHiB (HAPHUKIIA,
y TIpaBOBOMY T10JI1 YKpaiHU 1€ CTOCYETHCS 1HAEMHITETY HAPOJHUX JCIyTaTIB,
iMyHITETY (HEIOTOPKAaHHOCTI) CyIai, Npe3uJeHTa, HAPOJHUX ICIyTAaTiB).
Taki cy0’ekTH mpaBa BOJOIIIOTH 3BY>KEHUMH MOXKJIMBOCTSIMU 3a3HATU HETa-
TUBHOI FOPUIUYHOI BiJIMOBIAILHOCTI B TOBHOMY 00CS31 3a Ti JISTHHS, 32 SIK1
1HII cy0’€KTH IpaBa BIAMOBIAATUMYThH O3 3acTepekeHb. TyT IOpUANYHY
BiJIMTOBIJAJIBHICTh MOKHA CIIPUAMATH 1 SIK O3HAKY MPaBOCYyO €KTHOCTI Ta
JeTKTo31aTHOCTI. OOMEXKEHHS FOPUANYHOI BIAMOBIAAIBHOCTI JJIsI TaKHX
YYaCHUKIB MPABOBITHOCUH TOSICHIOETHCS, HACaMIIEpe/l, 3arajJbHUMU 1HTepe-
CaMH CYCIIUIbCTBA, SIKe «BUHAWMAEy» (0OHMpae) MpeCTaBHUKIB [T 31IHCHEHHS
YIOPAaBIIIHHS B CYCIIBCTBI Ta 3aXUCTY HOTO YJICHIB.

Knacudikyroun opuandny BiAMOBIIAIBHICTS K YIPYIIOBaHHSI HOPM
npaBa B IHCTUTYTI MpaBa 3a Taly3eBOI0 O3HAKOI (Ha KOHCTUTYIIHY,
TUCHMIUTIHAPHY, HUBLUIBHO-TIPABOBY, KPHUMIHAJIBHO-IIPABOBY, aJMiHICTpa-
TUBHO-TIPABOBY, MaTepiajbHy Ta 1HKOJM JACSKl 1HIIN BHIU: MDKHApPOIHY,
npolecyallbHy, €KOJIOTIYHY, CiMeiHy, (iHAHCOBY, MOJATKOBY, IOBEHAIbHY
TOIIIO), BUIUISIFOTh 3arajibHy Ta CHEMiaJIbHy BiAMOBINaIbHICTE. CHemiaibHy
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BIJIMOBITAJIBHICTh 3aKPIMJIECHO «CHEIIaJbHUMIY» HOPMAaTUBHO-TIPABOBUMU
akTaMu (3aKOHaMH, CTaTyTaMH, IOJOXKEHHSMHU TOIIO), SKI BH3HAYAIOTh
0COOJMBOCTI MPABOBOTO CTATyCy OKpPEMHX CyO €KTIB mpaBa (HAIpPUKIAI,
3aKOHOJABCTBOM IIPO CTaTyC CYJIB, I€PKABHHUX CIIY>KOOBIIIB, BINICHKOBHX,
MIPaLiBHUKIB MMPAaBOOXOPOHHUX OpraHiB). Taka BiANMOBIAAIBHICTb MOXE OyTH
MiBUIICHOI0 1 KOHKPETHU30BAaHOIO, TTOPIBHIHO 13 3arajJbHUMHU CyO’€KTaMu
npaBa, a IPOIEAYPH MPUTITHEHHS 10 HETaTUBHOI IOPUIUYHOI BiIOBIAAITb-
HOCTI 3a TPaBOMOPYIIEHHS Y 3B’S3KYy 31 CIYyX)O00H — OUIBIN CKJIaJHUMHU
Ta AeTandizoBaHuMU. J[o 1bOro ciij mAogaTd W OUTBIN IIUPOKUM 3MICT ii
NPaBOBUX MPHITHCIB 1 OLIBII CYyBOPI 3aX0IH JI0 MPABOMOPYIIHUKIB.

3a (yHKIIOHATHHUM MIAXOAOM, OPUAMYHA BIAMOBIAAIBHICTE SK
IHCTUTYT TIpaBa cpopMyBasiacsi iCTOPUYHO W 00’ €KTUBHO, BUHHMKAJA 1 PO3-
BUBaJacs B JoHi npasa. llItyuyne ¢popmyBaHHS HOro CyKyIHOCTI HOPM Majio
(Ma€) MicIie JIUIIE TPU HEBAAIOMY MO3UTHBICTCHKOMY PETYJIIOBAHHI CYCIUTb-
Hux BimHocuH [10, c. 163]. Sxmio, 3 mporecyanbHOi (ITPaBO3acTOCOBHOI)
TOYKH 30Dy, AUTUTH GopMu pearizailii CyOIHCTUTYTY IOPUIUYHOI BIAMOBI-
JAIbHOCTI HA CYJOBY Ta aIMIHICTpaTHBHY, TO CYOIHCTUTYT MO3UTHBHOI
IOPUIMYHOI BIJMOBIIATBHOCTI, KPIM IMX, MOXKE MaTH HEBH3HAUEHY KUIBKICTh
dbopm pearizariii, 0 CBIAYUTH PO HOTO MOTEHITIAT Ta O1IBII MOYKIUBOCTI.

Hopmu mpaBa, 1110 yTBOPIOIOTh MIKTaly3eBUN IHCTUTYT FOPUIAUYHOL
BIJINIOBIIAIBHOCTI, BTUIIOIOTH y CBOEMY 3MICTi, y CBOIiX IOPUAMYHUX
KOHCTPYKIISIX (32 TaJy3eBUM MPUHIIMIIOM) 1 BJIaCHUW HaOIp MPUHIIUIIB
(HampuKIaJ, 3aKOHHOCTI, OOTPYHTOBAHOCTI1, HEBIJIBOPOTHOCTI, JTOIIBHOCTI,
THIUBITyasizarii TOI0), XapaKTepU3YIOThCs €JIHICTIO IIJICH, ajie OCHOBHI
171 B MEXKax CyOIHCTUTYTIB MO3UTHUBHOI Ta HETATUBHOI BIJMOBIIATBLHOCTI
MOXYTh OYTH MPOTHUICKHUMHU (BIAMOBIAHO: 3a0XOUCHHS — TIOKapaHHS,
BUHAropojia — penaparis).

BucnoBku. IOpunnyHa BiAMOBIIATBHICTE MAa€ HE TITBKA KOMIUICKC-
HUM, aje ¥ JlaJIeKTUYHUNA XapakTep, OCKUIbKM BOHA HasiBHA Ta TOCiIae
BaXJIMBE W OcOOJIMBE Miclie B yciX mposiBax (1 Ha BCiX piBHSAX) OaraTo-
BUMIpPHOT CUCTEMU TpaBa (SK MPaBOBOTO SIBUIIA, KOMIUIEKCY BCIX YHHHHX
IPABOBUX HOPM JIEp’KaBH), TOOTO HE TUIBKHM SIK: MIKTAIy3€BHI 1HCTUTYT
npaBa, M0 CKJIATAETHCS 3 ABOX CYOIHCTHTYTIB — MO3UTUBHOI 1 HETaTUBHOI
IOPUAMYHOT BIJIMOBIJANBHOCTI, — SIKI BKJIIOYAIOTh IEBHI TPABOBI HOPMHU,
aye # y mpaBOCBIIOMOCTI (1€ BiAOyBaeTbes iX 31aM 4u (OpMyBaHHS) Ta
MPABOBIAHOCHHAX, IO PETyIIOIOTHCA (OXOPOHSAIOTHCS) IIMMU HOPMaMHU.
OT1xe, IOpUANYHA BiAMOBIIANBHICTD € HE JUIIE BUOKPEMIICHUM €JIEMEHTOM
npaBa, aje MPOHU3YE MPAaBO B HIMPOKOMY PO3YMIiHHI 1 MEPETBOPIOETHCS
Ha Oro IOpUINYHY O3HAKYy; 1 TYyT CJIYITHO TOBOPUTH BXKE IPO TPABOBY
BIIIIOB11aJILHICTb.

dopmanizoBaHOMy MIKIaTy3eBOMY 1HCTUTYTY FOPUAMYHOI BIMOBI-
JAIHOCTI B CTPYKTYpI MpaBa MpUTaMaHHA HE TUTbKU AU(DY3HICTH (B3a€MO-
MIPOHUKHEHHS HOPM), ajie 1 CHHEPreTHYHICTh (03HakKa iX camooprasizamii
B CHCTEMI TpaBa, YIOPSAKYBaHHS, BHACIIJIOK YOTO CUCTEMa Ha0yBae HOBHX
BJacTUBOCTEW). BiH ckiaBcst 00’€KTHUBHO 1 € 000B’SI3KOBUM CTPYKTYPHHUM
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€JIEMEHTOM HAI[IOHAJILHOTO MpaBa, a BUJIYYEHHS, IITy4YHAa BUJO3MiHA YU
3aMiHa WOro Ha 1HO3EMHHI 3MEHIIIUThH CHITy TIpaBa B PETYJIIOBaHHI i OXOpOHI
CYCIUIBHUX BIJHOCUH, Omar, mpaB 1 cBoOoA. Matrpuis X MOPUIUYHOI
BIJIMOBIJAJIBHOCTI, TOOTO ii Micue Ta (opma B OaraTOBHMIpHIM cucTeMi
npaBa — MOKa3HUK CTYNEHS! TYMaHICTHYHOTO PO3BUTKY MPABOBUX BIHOCUH
y KOHKPETHOMY CyCH1JIbCTBI.

[HCTUTYT IOPUIUYHOT BIAMOBIAATIHLHOCTI HAJICKHUTH 1 IO YKCIIA 3aCO0iB,
AK1 3a0€3MeYyI0Th CHCTEeMOYTBOPIOBANIbHI 3B’ S3KH MK PI3HUMHU CTPYKTY-
HUMU OJIMHUIISIMUA CUCTEMU TIpaBa SK MO TOPU30HTAII, TaK 1 MO BEPTUKAII,
Ta ¥ HenmiHiHO (IMyOJIYHOrO Ta MPUBATHOTO TPaBa), PETYISATUBHOTO Ta
OXOPOHHOT0; Trajy3l — MiArajiy3i npaBa; HOPMH MpaBa — MPABOCBIIOMOCTI —
mpaBopeaizailii, MpaBOBITHOCHH; MPAaBOBOi KYyJbTYpPH, MPaBOTBOPUYOCTI
Ta IPABOYTBOPEHHS (III0 OXOIUTIOE PI3HI (POPMHU Ta CMOCOOM BUHUKHEHHS
1 OyTTs mpaBa, HOTO YHOPSAKYBAHHS 1 PO3BHUTKY) 1 T. 1.). A, Malouu Ha yBa3i
T€, 10 PO3BUTOK IPOMAJISTHCHKOIO CYyCHIIBCTBA nepeadadae po3poOaeHHs
HOBUX METOJ[IB TMPABOBOTO PEryJIIOBaHHSA Ta, BIJIMOBIJHO, IiJBUIICHHS
piBHS IOPUAMYHOI BiANOBIAANBHOCTI, B MOJAJBIIOMY YyBary TEOPETHKIB
mpaBa Ta HOPMOTBOPIIIB CJiJ] 3B€PHYTH Ha PO3POOJICHHS CaMe MO3UTHUBHOT
IOpUINYHOT BIJIMOB1IAJIbHOCTI.
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Shestopalova L. The legal responsibility in the law.

Background. The responsibility is an important feature of the society, persons and
the law. The scientists in the law are disputing still about the structure of the legal
liability and its place in the law.
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The aim of the article is to deepen the theory of legal responsibility based on the
place and role determination of legal responsibility through its essential characteristics.

Materials and methods. The information base of research is the law of Ukraine,
domestic scientific works in the law. Researches used general scientific and special legal
methods: systemic, that includes different components with their specific tasks and
functions, which interact with each other for achievement of this objective, comparative
legal and linguistic methods and others.

Analysis of recent researches and publications. Sue, the works of some
contemporary Ukrainian scientists are devoted to the study of the complex legal
responsibility. But the problem of its role and essence has not received sufficient popularity
among the domestic scientists, so there is a need for profound research of such concepts.

Results. The author investigated legal responsibility as an obligatory structural
element and an attribute of law (legal liability), and as an integrated interdisciplinary
institution of the law also, composed of two sub-institutions of law — negative legal
responsibility and positive legal responsibility. The article defines the role of legal
responsibility in the legal system in the broad sense, as well as its place in the structure
of law. The author proves that legal responsibility is a complex, multidimensional category.
The article contains a some of features of legal responsibility in the structure of the law.

Conclusion. So, legal responsibility is characterized not only by co-complexity,
but also diffuseness, synergism, dialecticity, and its matrix is an indicator of the degree of
humanistic development of the legal relations in a specific society.

Keywords: liability, negative legal responsibility, positive legal responsibility,
legal institution, the structure of law, legal liability.
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YK 340.1:316.3(477)

BOHIAPEHKO Haranis,
K. 10. H., JIOIICHT Kaepu 3arajibHOMPABOBHUX JUCIUILIIH
KuiBcbKkoro HalioHAIFHOTO TOPTOBEIHFHO-EKOHOMITHOTO YHIBEPCUTETY

CTAHOB/EHHS T POMAASHCBKOI'O
CYCIIIAbCTBA B YKPATHI

Jlocniooiceno npoyec po3sumKy epoMadsHCbKo20 CYCRiibemed 8 YKpaini Ha ocHOGi
OTI0UUX HOPMAMUBHO-NPABOGUX AKMIG, GU3HAUEHI ICHYIOWI (opmu 83aEMOOIT Midic Opeanamu
0epoicasHol 61adu ma to2o IHCMUmyyiamu, 3a3Hadeni Heooliky y Yiti cgpepi ma okpecierHo
NnepCcneKmueu po3eUmKy.

Kniouoei cnosa: rpoMasiHCbKe CYCIUIBCTBO, IHCTUTYIIT IPOMAITHCEKOTO CYyC-
MiJIbCTBA, OPraHu JIep)KaBHOI BlaJM, TPOMAJICHhKI OpraHisailii, 1eMOKpPAaTUYHUN MPOIIEC,
colliajJbHa aKTUBHICTh TPOMAJISH.

bonoapenxo H. Cmanogsnenue zpaxcoanckozo oouecmea ¢ Ykpaune. Vccneoosan
npoyecc Cmanosienus spanicOancko2o obujecmea 6 Yxpaune Ha 0CHO8e OeUCmEYIOuUx
HOPMAMUBHO-NPABOBLIX AKMOG, ONPeOeNelbl Cyujecmayowue Qopmbl 83auUMO0elicCmeus
MedicOy opeanamu 20CyOapCmEeHHON GIACMU U €20 UHCIUMYYUSAMU, d MAK’Ce YKA3AHbL
Hedocmamxu 6 3motl cghepe u onpeodeneHsvl NePCReKmUBsbl Pa36UMus.

Kniouesvie crnosa: TpaxnaHCKoe OOIIECTBO, HHCTUTYLUH T'PaKIaHCKOTO 00-
IIeCTBa, OpraHbl TOCYJAPCTBEHHON BIIACTH, OOIIECTBEHHBIE OPTraHNU3aIliH, JEMOKPATHIECKHAN
MpoIiece, CoNuanbHas aKTHUBHOCTh TPaK/IaH.

IlocTanoBka npodJjemu. B xoncturyiiitnux akrax Ykpainu: [lexia-
pattii po aepxaBHU cyBepeHiteT Bif 16 mumHs 1990 p., AKTI He3aJIeKHOCTI
B 24 cepnua 1991 p. ta Koncruryuii Ykpaiau Big 28 uepBus 1991 p.
3aKpimieHi 3acaau (OpMyBaHHS TPOMAISHCHKOTO CYCHUIbCTBA B HAIIN
nepxkai. Kypc Ykpainu 1o eBpoiHTerpailii, cynepeuinBi B3a€MO3B’3KU
IPOMAJITHCHKOTO CyCHUIbCTBA Ta JIEPKABU 32 CYYaCHUX YMOB MEPEKOHYIOTh
B aKTyaJIbHOCTI HAIIOTO JTOCIIiIKEHHSI.

Po30ynoBa rpoMagsHCBKOTO CyCHUIbCTBA Tependadae po3aepran-
JICHHS CYCNUIbHUX 1HCTUTYTIB, 3MEHIICHHS Ha HUX JIEP>KaBHOTO BILIMBY.
VYkpaina Hapasi € IepexiTHUM CyCHUIbCTBOM, 1110, 3 OJJHOTO OOKY, 3MIITHIOE
peryJtoBaJbHY pOJIb JICPXKABH, a 3 I1HIIONO — MIIKPECIIOe HEOOX1THICTH
HAYKOBUX PO3POOOK MO0 BU3HAUCHHS IUISAXIB NEPETBOPEHHS JIEp>KaBH Ha
MPABOBY, a MEPEXiAHOTO CyCHILCTBA HA TPOMAJISTHCHKE.

AHaTi3 ocTaHHIX AocJiKeHb i myOaikamiii. MimHl migBaIuHU
BITYM3HSHUX JOCIIIPKEHb ICTOPUYHUX Ta MIPABOBUX ACIEKTIB PO3BUTKY I'PO-
Maau Ha moyaTky XX cToiTTs 3aknaB B. Jlununcekuit [1]. 3a cydyacHux
YMOB HEBIIMHHO 3pPOCTAa€ KUIBKICTh Tpallb YKPalHCBKUX Ta 3apyODKHUX

© bouaapenko H., 2018
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JIOCITITHUKIB, TIPUCBSIYCHUX CTAaHOBJIEHHIO TPOMAISHCHKOTO CYCIIBLCTBA, MPO
mo cBiguate podotu C. bapmarosoi, I1. I'ypans, JI. laiimonna, A. €pmona-
eBa, Jl. ['openosa, O. Kopniecbkoro, Jx. Kina, ®@. [llynasxenko [2—7].

Ha nanuii yac iHCTUTYILIT TPOMaISHCHKOTO CYyCHUIbCTBA BUMAraroTh
NOCTIHHOTO MOHITOPHHTY, 100 BYaCHO pearyBaTd Ha MPOOJIEMU PO3BHUTKY
Ta KOPUT'YyBaTH IX.

Mera craTTi nossrae y 3iHCHEHH] IPABOBOTO JTOCIIIKEHHS IPOIIECIB
CTaHOBJICHHS TPOMAJISTHCHKOTO CYCIIJIBLCTBA B YKpaiHi; 3’sICyBaHHI Cydac-
HOTO CTaHy HOro IHCTUTYIIH Ta OKPECICHHI EPCTIEKTUBH PO3BUTKY.

Martepiajau Ta MeTogu. METOIONOTIYHY OCHOBY CTAaTTi CTAaHOBHUTH
CYKYTHICTh (P1IIOCOPCHKUX, 3araJbHOHAYKOBUX Ta CIEIiaTbHO-IOPUIUIHUX
NpUAOMIB Ta COCO0IB HAYKOBOTO Mi3HAHHSA. ABTOp CIUpPAaBCA Ha Jiajiek-
TUYHHH, (POPMATBbHO-IOTMATUYHUM, MOPIBHIBHO-TIPABOBHUMA, a TAKOXX METOJ
CUCTEMHOTO aHaJl3y.

OCHOBHI TOJIOKEHHSI Ta BUCHOBKH CTaTTI IPYHTYIOTHCS Ha MiACTaBl
EMIIIPUYHOTO JTOCII/PKEHHS, ONpAIOBaHHI HAYKOBUX MyOiKaIiii, aHamizy
IOPUINYHOI JIITEPAaTypy Ta 3aKOHOAABUMX AKTIB.

PesyabTatun pocaimkenHs. Hapasi roctpo mocrana HE0OXiIHICTH
napaesbHOr0 PO3BUTKY IHCTHTYTIB TPOMAJITHCHKOTO CYCIIUIBCTBA 1 IEpyKaBH,
PO IO CIYIIHO 3a3Havyae Mocaimuuk nux iHerutyuin k. Kin: «/lemokparis
3aBXKAM € CKJIAaJHUM, IOCTIHHO HAPOCTAIOYMM IPOLIECOM IPOIOPIIHHO
NOJUTY BJIaJX 1 TPOMAJASTHCHKOTO KOHTPOJIIO 32 il BAKOPUCTAHHAM y paMKax
MOJITUKHU, sIKa 3IMCHIOETHCS Yy JBOX IHCTUTYLIMHO BIIMIHHHX, ajieé IOC-
TIHHO TMOENHAHUX cdepax TPOMAITHCHKOIO CYCHUIBCTBA Ta JIEP>KaBHUX
iHCTUTYLI» [6, c. 87]. ToMy Biaga Mae CHpUSATH BCTAHOBJICHHIO IpoMa-
JITHCBKOT'O CYCIIbCTBA, TOOTO TAKOi CUCTEMHU, 1110 B3a€EMOJIIE Y MeXax MpaBa
BUIBHUX 1 PIBHONPABHUX TPOMAJISH JIEpXKaBH, iX JTOOPOBLILHO c(hOpMOBa-
HUX 00’€IHaHb, KOTPl 3HAXOMATHCSA Y B3aEMOBITHOCHHAX COJIAapHOCTI Ta
KOHKYPEHIIii, mo3a 0e3rnocepe/HiM BTPYUaHHSIM JEp>KaBU, M0 MOKIHKaHA
CTBOPIOBATH YMOBH JUIsl X BUTBHOTO PO3BHUTKY.

B crarri 1 Konctutytii Ykpainu 3a3HaueHo, 110 YKpaiHa € coliaibHOIO,
MIPABOBOIO Ta JEMOKPATUYHOIO JepkaBoto [8]. 'poMaissHCbKE CyCHUIBCTBO,
Ha aymky JI. JlaiiMoHIa, € Ba)XXJIMBOIO YMOBOIO JIEMOKpATil 1 HEOOX1THUM
YUHHAKOM JIEMOKpPaTHYHUX 3MiH Ta KoHcomimaiii: «KoHcompamis — 1ie
IpoLeC, 3aBASKUA SKOMY JIEMOKpaTisi OTpPUMY€ TaKy IIUPOKY 1 HaAiiHy
JIETITUMHICTD y TPOMAJIsH, 1110 WMOBIPHICTH 11 3MEHIIICHHS CTAa€ AYy>KE HU3b-
Koto» [4, c. 237]. B mporeci koHcomigaIii HOpMai3y€eTbCsl IEMOKPATHUHUN
MOJIITUYHUNA TIPOIIEC: PO3IIMPIOETHCS AOCTYI JIFOJEH M0 MPUHHATTS MOJIITHY-
HUX DIIIeHb, PO3BUBAETHCS JIEMOKpPATUYHA MOJITUYHA KYJIbTypa, 30UIbIIY-
€ThCsl KoJIo siziepiB. OcTaHHE, HA TYMKY BIZIOMOTO YKPaiHCBKOTO ifeosora
nmovyatky XX cT. B. JIUMMHCHKOTO, € BeIbMH BaKJIUBHM Il (pOpMyBaHHS
Ta 3MIITHEHHSI aKTUBHOTO Ta BIEBHEHOro B c001 cycmiibeTBa: «KoxkHOUacHO
HallloHAJbHAa apUCTOKpAaTisl MyCHUTh MaTH, KpiM MaTepiajbHOI CHJIH, IIe
1 MOpaJIbHUI aBTOpUTET B OYaxX CBO€i Hallli. be3 1UX IBOX OCHOBHMX
MIPUKMET: MaTeplaabHOI CHJIM 1 MOPAJILHOTO aBTOPUTETY — HE Ma€ 1 HE MOXKe
OyTH HaIllOHAJIbHOI apuCTOKpaTii. A 0e3 HallloHaJIhHOI apUCTOKpaTii — 6e3
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CWJIbHHUX 1 aBTOPUTETHHUX MpPaBEAHUKIB Ta OPraHi3aTopiB Hauli B 11 TSHKKIN
00poThO1 3a iICHYBaHHS — HEMAE i He Moxe OyTu Harii» [1, c. 137].

Konctutyuiiini nizBanuau (GopMyBaHHS TPOMAITHCHKOTO CyCILIbCTBA
3akiageHi y crartax 1, 5-15, 19, Pozaimax III, XI OcHOBHOro 3akoHy
VYkpainu, ae #aeTbcs Npo MPUHIMIIKM HAPOJIOBIAJS, BKa3aHO HOTO GopMHu
Ta BUH [§].

Kpim Konctutymii Ykpainu, 311HCHIOBAaTH PO3IIUPEHHS MPABOBOTO
NPOCTOPY ISl B3a€EMO/IIi OpraHiB MyOIiYHOI By Ta IHCTUTYTIB TPOMAISH-
CHKOTO CyCHUIbCTBA B YKpaiHi JO3BOJSIOTH MPUUHATI HOPMATUBHO-IIPABOBI
aKTH, 30KpeMa, 3akoHU YKpainu «lIpo npodeciiiHux TBOpUMX MpaliBHUKIB
Ta TBOpui ciku» (1997 p.), «IIpo MonOaIXKHI Ta TUTSAYl TPOMAJCHKI opra-
Hizamii» (1998 p.), «IIpo comianpHuUil miamor B Ykpaini» (2010 p.), «IIpo
OnarofiiiHy AisUIbHICTH Ta OnaroniiHi opranizamii» (2012 p.), «IIpo rpo-
Majicbki 00’ enHanHm (2012 p.); a Takox Yka3s Ilpesunenta Ykpainu «IIpo
CHpPUSIHHS PO3BUTKY T'POMAJSTHCHKOTO CYCHIIBCTBA B YKpaiHi» (2016 p.),
VYka3 [lpesunenta Ykpainu Big 4 nucromana 2016 p. Ne 487/2016, sxum
3arBepkeHo [lonmoxkenns npo KoopauHauiiiHy paay CHOpHUsHHS PO3BUTKY
IPOMaJITHCHKOTO CYCHIbCTBA.

Po3rnsin 3a3HaueHuX BUINE 3aKOHOJABYMX AaKTIB TMPHUBOIUTH [0
BHCHOBKIB, 1110, 3 OJHOT0 OOKy, YKpaiHa rnepeOyBae B IPOIIEC] PO3BUTKY
BIJIHOCHH B3a€MOJIIi MDK OpraHamMHu Jep)KaBHOI BJIaJM Ta IHCTUTYLISIMU
IPOMAaJITHCBKOTO CYCHUIBCTBA, MPO L0 CBIYaTh KOHKPETHI (POPMHU TaKOi
B3a€MOJIIi: KOHCYJbTAIii 3 TPOMAJACHKICTIO; Y4acTh y CIUIBHO CTBOPEHHUX
opraHax; CTBOPEHHS CHUIBHUX poOOYMX Ipyl; AOCTYH A0 My0iyHoi iHpOp-
Marii (iHopmariiiini 3anuTH); 3BEpHEHHS 0 OPraHiB JEp>KaBHOI BIIAJIH;
NPOBEACHHS TPOMAJCHKUX E€KCIEPTH3; y4acTh B TPOMAACHKUX CIyXaHHSIX;
yuacTh y peajtizallii MOJITUKU Yepe3 KOHKYPCH COLIAIbHUX MPOEKTIB [3, c. 15].
3 iHmoro 00Ky, ICHYIOTh TIEBHI HEJIOMIKH, KOTP1 MMOTPIOHO yCyBaTH.

JUis BIOCKOHAJIEHHSI IPUHIUITY MOJILTY JAep KaBHOI BJIaJu Ha 3acajiax
CHUCTEMHU CTPHMYBaHb Ta MPOTUBAl MPUHHATH HU3KY 3aKOHOJABUYHMX AKTIB,
30KpeMa, 3aKOHIB YKpaiHHu, sKI PErIaMeHTyBajJd Ta BJOCKOHAIIOBAIIU
JUSUTBHICTh 3aKOHO/ABYOI Ta BUKOHABYOI TiIOK BJIaJH, BUKIIOYAIOYU TaKi
HETaTUBHI SBHINA AK JI00I3M, MPOTEKIIOHI3M Tomo. BapTo 3akoHOmaBYO
YITKO BU3HAYUTHU MOBHOBAKEHHS JOMOMIKHHUX CITY>KO0, KOTP1 CTBOPIOIOTHCS
rmaBoro JepxkaBu Ha miactaBl 1. 28 cr. 106 Konctutymii Ykpainu;
BJIOCKOHAJIUTH 1HCTUTYT MPSAMOI JEMOKPATii NUIIXOM TPUUHSATTS 3aKOHY
VYxpainu «IIpo micuiesi pepepenaymu B YKpaiHi».

JInst BAOCKOHAJIEHHS 1HCTUTYTY MPEACTaBHUIILKOT JEMOKpATii Ta
OUIBIIIOT TTPO30POCTI BUOOPUOI cUCTEMU YKpaiHH Ba)IJIMBUM CTa€ MEPEXif
70 3alpOBa/DKCHHS BIJKPUTHUX MApPTIMHUX CIHCKIB Ta IMIEPaTUBHOTO
MaHJaTy napiaMmenTaps sk, Hanpukian y Hsenii, @innanaii, Himeyuunsi.

Jlns 3anmydeHHs TPOMAASHCHKOTO CYCHIIbCTBA JI0 3aKOHOJABYOTO
npolecy HeoOXiJHE 3anpoBaKEHHsI IHCTUTYTIB «HApOJHOI 3aKOHOJIaBYOi
HIIIATUBU» Ta «HAPOJHOTO BETO», SK IIe Mae Micue B ABctpii, [ranii,
Icnanii, [Toptyranii, CnoBenii.
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IcHye mpoOneMa momyKy IUISXIB YAOCKOHAJICHHS [IUBLILHOTO KOHT-
POJIIO 32 OpraHaMu JIep>KaBHOI BJIaJH, 0COOJMBO CUIOBUMHU BIJJOMCTBAaMHU.

Y 3akoni Yxkpainu «lIpo comianbHmii nmiamor B YKpaiHi» BiA
23 rpyanst 2010 p. HEOOX1AHO PO3LIMPUTH KOJO YYACHUKIB COLIIATIBHOTO
Jiajaory, ajpke Hapa3l BOHO € OOMEXEHHUM Yepe3 BCTAaHOBJICHHS IIEH3Y
penpe3eHTaTUBHOCTI /ISt MPOQCIUIOK Ta opraHizalliii poOOTOJaBIIiB.

Jlnst mipBuieHHs e(QEeKTUBHOCTI B3a€MOJIl THCTHUTYILIH TpOMassH-
CBKOT'O CYCIJIBCTBA Ta OpraHiB JEp:KaBHOI BJIaJd BapTO CTBOPIOBATHU
MPOLETYPHI MOKIUBOCTI 7S 1X B3a€MO/III.

[Mpuxmagom anst YKpaiHu MOXYTh CIYyTYBaTH JEpKaBH 3 PO3BHUHY-
TOIO JIEMOKPATIEI0, B SKUX TPOMAJSHCHKE CYCIIJIHCTBO € aBTOHOMHHM SIK
B1JI Iep kaBH, Tak 1 BiJl MapTiiHOI cucTeMH. L1 kpaiHu CUCTEMHO 3alTy4aroTh
rpoMajsiH Ta ix 00 ’eaHaHHS 10 (OPMyBaHHS ACPXKABHOI MOJITHUKH, IO
JIO3BOJISIE: TIIBULIIUTHU SKICTh MyOIIYHO-TIPABOBHX PIllIeHb; 30€perTH BUCOKI
coIliaibHI CTaHAAPTHU; 3BUIBHUTH JEP)KaBy BiJl OKPEMHUX HAAMIPHO OOTSIK-
JIMBUX JIJIs1 HEl colliaibHUX 3aBAaHb. Y HiMeuunHi 3aiy4eHHs] TPOMAJICHKIX
oprasizamiii 103Bosisie 3a0mamKyBaTi 30-37 % BapTOCTI TAKUX MOCTYT IS
nepxasu [35, c. 3].

OcTaHH1 TOCHIKEHHS TOBEJH, 1110, CIIPUSIOUN PO3BUTKY T'POMa/IsH-
CbKOMY CYCHUIBCTBY, AEpaBH 13 PO3BHHYTOIO JEMOKpPATi€l0 MaroTh BiJl
IbOTO BCE OUIBIINI €KOHOMIYHMN €(EeKT: HEeYpsSAOBI OpraHizallii CTBOpIO-
10Tb 3-9 % BBII (5 % y bensrii, 7,9 % — y Kanani); y rpomansacbkomy
cektopi nepxkaB-ydacuuib €C 3amisHo y 10 pasziB Ounblie JroAei, HiX
y JIETKii MPOMUCIIOBOCTI, Ta B 5 pa3iB OuiblIe, HIX Yy XapyoBiil MPOMUCIIO-
BOCTI, a MpaneBiamToBanumu € Bia 4,4 1o 14 % mpane3naTtHoro HaceaeHHs
(mpunaitmMul 5 oci6 13 koxkHHX 100). YV nepxkaBax llentpamsHo-CxigHO1
€Bponu rpoMajCchbKi OpraHizaiii 3aJ1y4aroTh BTpHUUl OUJIbIlIe BHYTPIIIHIX Ta
30BHINIHIX 1HBECTHUIIH y CcOLiambHYy cdepy, HK yCl Jep>KaBHI Ta KOMY-
HaJIbHI YCTAHOBH COLIIAJILHOTO CIPSMYyBaHHSA. BHECOK HEypsIOBUX OpraHi-
3aniii y BBII nepxkas-yuacHuis €C 3poctae BBIUI MIBHIIE, Hi’K BHECOK
y BBII nignpuemMcTB 1€erkoi MpoOMHUCIOBOCTI. [ poMaasiHCbKe CYCIIIBCTBO —
e y cykynHocti 1/7 ekoHomiku cBity 3a obcsirom BBII. Bono ctBOpmiio
y CBiTi moHang 25 MIH OmIadyBaHMX pobounmx Micup. Horo 60 % mnpen-
CTaBHMKIB 3alHATI y HajaHH1 nocayr, 40 % 13 HUX 30cepe/KeH] y HalaHH1
COIAJIbHUX, MEIMYHUX Ta OCBITHIX MOCHYT [5, c. 4-5].

['pomaasiHChKE CyCHUIBCTBO SIBJISIE COOOIO0 BUCOKMM DPIBEHb CTaHy
COLIIAJIbHOT CHCTEMH, LI0 HaBITh y KpaiHaX pPO3BUHEHUX JEMOKpATId He
€ pa3 1 Ha3aBX/JU JAOCATHYTUM cTaHoM. [Ipoiec ioro ¢popMyBaHHs 3aBKIU
TUHAMIYHUHN 1 TOTpe0ye TPOMAJIChKUX 3YCHIIb ISl MiIATPUMKH Ta BiJITBO-
peHHs y HOBHUX (popmax. Opranizallis rpoOMasiHCHKOTO CYCIIJIbCTBA Y Aep-
’KaBax 3 PO3BUHYTOIO JEMOKPATI€I0 3a0e3Meuy€eThCs: HaJJaHHIM SKICHUX Ta
€KOHOMIYHO €()eKTHBHUX COLIaJBHUX MOCIYT, K1 aHi JAep)kaBa, aHi KOMep-
IiifHI OpraHizaiii He MOXXyTbh 3a0€3MEYNTH CAMOCTIHHO, IIIIXOM BUPOOJICHHS
IHHOBAI[IHHUX TMIAXOMIB JI0 3a0e3MeUeHHs] TaKUX TOCIYT; TMOIIMPEHHS
OnaroAifHUIITBA Ta HAJAHHS aIPECHOI W OMEpaTHBHOI JOIMOMOTH; yYacCTIO
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rPOMAJISIH B YXBAJICHHI PIllIEHb 1, SIK Pe3yjbTaT, 3a0e3MedeHHs OUIbIIOi
e(eKTUBHOCTI IMX pIlIeHb 3 OIJISAy Ha BpaxyBaHHS IHTEPECIB PI3HUX
COLIaJbHUX TPYH; 3AIHNCHEHHSIM T'POMAJICBKOTO KOHTPOJIIO 32 BIAJOI0 Ta
e(heKTHBHOIO OOPOTHOOIO 3 KOPYIITIETO.

BcranoBreHHST 1€MOKPATUYHOTO MOJITHYHOTO PEKUMY HE TapaHTye
ABTOMATUYHOTO BIITBOPEHHS T'POMAJSTHCHKOTO CYCHUTBCTBA, aKE MK HUMHU
BIZICYTHSI TIpsIMa B3a€EMO3AJECXKHICTh. [IpoTe, icHyBaHHS TPOMAISHCHKOTO
CYCILJIbCTBA 3aBXKIU TapaHTy€ BIATBOPEHHS MPOLIECIB JeMOKpaTH3AIlii.

ABTopuTapHuil croci0 3AIMCHEHHS MOMITUYHOI BIagud B YKpaiHi
rajibMy€ MpOIeC PO3BUTKY T'POMASTHCHKOTO CYCHIIBCTBA, 10 BUSBISETHCS
y (opMyBaHHI MOJITUYHUX MAPTIH Ml KOHKPETHY NOCAZ0BY 0c00Yy; J106it0-
BaHHS KOPIIOPAaTUBHUX 1HTEpeciB abo iHTepeciB Oi3Hecy; mepeopieHTaris
171€07I0T1i MapTii 3a1eXKHO BiJ CHTyallil B CyCHiIbCTBI; CTBOPEHHS ajbTepHa-
TUBHHUX JIEMOKPATUYHUX 00’ €HAHb TPOMA/IsiH (HAPUKIIA]] «AaHTUMAKIaH).

Jlo HeTaTUBHUX TEHACHIIII CTPUMYBAHHS PO3BUTKY IPOMA/ITHCHKOTO
CyCl‘[lJIBCTBa B yMOBax HE3aJISKHOCTI MOYKHA BIJHECTHU: 30€peKEHHS BIIA/ION0
TPAIUIIiN, 10 ICHYBAJIU 1€ 33 PAJASHCHKUX YaciB (HaB’s3yBaHHS CYCITUIbCTBY
CUCTEMH MOTJIS/IIB Ta 11ell OKpeMOi NMpaBisSvOi IPyMH; BTUICHHS 1HTEPECiB
NPABJISIYOT eNITH Yy MPUWHATUX HOPMATUBHHMX aKTax); 3MiHa JCPKABHOTO
KypCy y HalllOHAJIbHOMY, MOBHOMY, PETIOHAJIbHOMY, 30BHIIIIHBOMIOIITHIHOMY
NUTaHHAX; TIOMIOBHEHHS CKJIA/Iy JEPKABHUX OPTraHiB KOJUIIHIMU MapTIHHUMH
Ta KOMCOMOJBCHKHMH KEPIBHUKAMU Ta BUXIAISIMH 3 CHJIOBUX BIJIOMCTB
paJsIHCHKUX 4YaciB; iCHYBaHHs KepoBaHuX Biaaoro 3MI. 3a3zHaueHi sBuina
BUKJIUKAIOTh HEJOBIPY JI0 BJIaJu 3 OOKY CYCHUIBCTBA, CIPUUUHSAIOTH TIPABO-
Buii Hirutsm. To#l dakT, Mo mac-menia MalTh HU3BKUN PIBEHb JOBIpU
3 OOKY YKpaiHChKUX IPOMAJIsiH, MIATBEPIKYE, III0 BOHU HE pPeali3yloTh cede
SIK BaXJIMBUI COIaIbHUN IHCTUTYT TPOMAJITHCHKOTO CYCIUILCTBA B YKpaiHi.
[Ipore cycmigbHE HEBIOBOJICHHS € MPOSBOM 3[0POBOTO «COIIAIIbHOTO
THCTUHKTY» CTOCOBHO PO3BUTKY MeJlia Yy 01K 00’€KTUBHOCTi, €KOHOMIYHOT
HE3JIC)KHOCTI, COLIAJIBHOI KPUTUYHOCTI, 3 THM, IIOOM BOHH MOIJIM 3a-
Oe3neunTH peasibHe BIJICTOIOBAHHS IHTEpeciB Hapoy [2, c. 27].

OpHniero 3 TOJOBHUX Mepenko (OpMyBaHHS TPOMAJSTHCHKOTO CycC-
NiIBCTBA B YKpaiHi € HU3bKUN PIBEHb COLIATBHOI aKTUBHOCTI TPOMAJIsH,
KOTPHI1 3aJIMIIAETHCS CUTYaTUBHHUM, 30PIEHTOBAHUM Ha KOHKPETHY MpoOIiemMy.
VY 2004 p. nHaiiBuow ¢GopMOIO COLIAIBLHOTO MPOTECTy T'POMAISH MPOTU
danscudikamiii BUOOPYOro mpolecy Ta 3aCTOCYBaHHS aaMIHICTPATHBHOTO
pecypcy craB Maiinan; B 2013-2014 pokax 3MiHa MOJITHYHOTO BEKTOpa
PO3BUTKY €KOHOMIKH Topoauiia €BpoMaiinan. Pe3yiabTaToM Takoro mposiBy
TISTIBHOCTI TPOMAJITHCHKOTO CYCHIIBCTBA B YKpaiHI CTaldd Mepexia 10
MapJIAMEHTCHKO-TIPE3UICHTCHKOT PECTyOITIKH, 3/11HCHEHHS TPOLIETYPH JIFOCTpa-
mii BJaaM, IO JIMIIE € TMEeBHUMHM KpOKaMHM Ha INUISAXY JIeMOKpaTu3allii
CyCHiuIbCcTBa Ta Horo Tpanchopmarilii y rpoMajsHebKe [8, ¢. 96].

[TincTaBoto At ONTUMI3MY HIOJIO MEPCIEKTUB PO3BUTKY €(PEKTUBHO
JII0YOT0 TPOMAISTHCHKOTO CYCHUIBLCTBA B YKpaiHi € ToM (axT, 10 MPOTATOM
yCIX POKIB HE3aJIEKHOCTI JIOBIpa YKPaiHCHKUX TPOMAJISIH OJIMH JI0 OJIHOTO,
«J10 JIIOJIeH, a He 10 YCTAaHOBY» 3aBXK/IU 3aJIMIIaacs CTabUIbHOIO [2, C. 29].
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BucnoBku. B YkpaiHi me He chopMyBanocst yCBiIOMICHHS MOKJIIU-
BOCTEIl TPOMAISIHCHKOTO CYCHUIbCTBA 1 HE BHHHKIA CamoileHTU(DIKaIlis
3 MOro 1HCTHTYLIsAMHA. Y HaWOMDKYiN MepcrekTuBi HOro po30yaoBa Mae
3MIIACHIOBATUCS 00 TTOCHJICHHS BIAMOBIIAIbHOCTI OPTaHiB JIEPKaBHOI BIIaIH,
MOCaJ0oBUX OCIO 3a MEPEmIKOKaHHS ydacTl 1HCTUTYIIH TPOMaISTHCHKOTO
CYCHUIbCTBA y MUTAHHAX JIOCTYIY 110 iH(QOpMaIlii; TOKpalaHHs KaJpOBOTO
Ta MaTepiaibHO-(PIHAHCOBOTO 3a0€3MEUCHHST CTPYKTYPHHUX MiAPO3IUTIB Opra-
HIB JIep>KaBHOI BJaJH, BIAMOBIAAIBHUX 3a B3a€EMOII0 3 TPOMAJCHKICTIO;
MIJBHINCHHS PIBHSI KOMIIETCHTHOCTI Ta BIJMOBIIAJILHOCTI OPTaHiB BJIAJIH,
IHCTUTYIIITHUX CHCTEM T'POMAJSHCHKOTO CYCHIIbCTBA; IiJABHUIIEHHS PiBHS
MOJIITUYHOT, IPABOBOI Ta TPOMAASHCHKO1 KYJIbTYp HACEJIEHHS; 3aKpIIJICHHS
MPaKTUKKA CHUCTEMHOI ydYacTl I1HCTUTYIIA TPOMaJsHCHKOTO CYCIJIbCTBA
y popMyBaHHi JepKaBHOT MOJITUKH.
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Bondarenko N. The formation of civil society in Ukraine.

Background. In the constitutional acts of Ukraine: the Declaration on State
Sovereignty of July 16, 1990, the Act of Independence of August 24, 1991 and the
Constitution of Ukraine of June 28, 1991, laid the foundations for the formation of civil
society in our state. Ukraine's course towards European integration, contradictory
interrelationships between civil society and the state, under current conditions, convinces
us of the relevance of our study.

Analysis of recent researches and publications. Under the current conditions,
the number of works of both Ukrainian and foreign researchers is constantly increasing,
devoted to various aspects of the development of civil society, as evidenced by the work of
S. Bormatov, D. Gorelov, P. Gural, L. Diamond, A. Yermolayev, J. Keane, O. Kornievsky,
O. Skakun, F. Shulzhenko. It is worth noting that the current state of civil society
institutions requires continuous monitoring to respond to the problems of the development
of its institutions in a timely manner and to correct them.
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The aim to carry out a legal study of the processes of the formation of civil
society in Ukraine, find out the current state of its institutions and outline the prospects
for development.

Materials and methods. The methodological basis of the article is a set of
philosophical, general scientific and special-legal methods and methods of scientific
knowledge. The author relied on dialectical, formal-dogmatic, comparative-legal, as well
as method of system analysis.

The main provisions and conclusions of the article are based on empirical research,
processing of scientific publications, analysis of legal literature and legislative acts.

Results. The foundations of forming a civil society are laid down in the
Constitution of Ukraine and a number of legal and subordinate acts, the analysis of
which gives grounds to conclude that Ukraine is in the process of developing relations
of interaction between public authorities and civil society institutions. The disadvantages
in this area are the lack of a number of legislative acts (Laws of Ukraine «On Lobbyismy,
«On the President of Ukraine», «On Local Referendums in Ukrainey). For example, states
with developed democracy, in which civil society is autonomous both from the state and
from the party system (Germany, Belgium, Canada, Sweden, Austria, etc.), can serve as well.

Conclusion. In the near future, the development of civil society in Ukraine should
move towards strengthening the accountability of public authorities, officials for
preventing the participation of civil society institutions in access to information, raising
the level of political, legal and civic culture of the population.

Keywords: civil society, civil society institutions, public authorities, civic
organizations, democratic process, social activity of citizens.
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VK 346.5

I'OHYAPEHKO Ouena,

K. 10. H., JIOIICHT, JIOIICHT Kaeapu MiKHAPOIHOTO MPUBATHOTO,
KOMEPIIIHHOTO Ta UBIILHOTO MpaBa KHiBChKOro HAIliOHATBHOTO
TOPTOBETHHO-EKOHOMITHOTO YHIBEPCUTETY

TEOPETUYHE ITIATPYHTSI
CAMOPET'YAIOBAHHJI
r'OCITOAAPCBKOI AISIABHOCTI

Hocniosiceno camopecynio8anHs 20cno0apcbKoi OisIbHOCMI K CUCMEMHO20 A6Ud,
moomo yHKyii, npumamManHit 6ciii nNPasositl cucmemi ma pizHO8UOY NPABOBO20 Pe2yiio-
eanns. Hozo meopemuune niotpynms usnaueno 3a 00NOMO20I0 aHAI3Yy 3MICIY CYMIJICHUX
noHAMb ma Oeiniyii camope2ynoeanHs K CUCIEMHO20 COYIaNbHO20 AGUWA. 3POOIEHO
BUCHOBOK NPO 11020 NONICEMIYHULL XapaKmep.

Knwuyosi cnosa: camMoperyitoBaHHS, CaMOPETYIIOBaHHS TOCTIOAAPCHKOT JisIb-

HOCTI, cy0’€KTH TOCTIOApIOBaHHS, TOCHIOAAaPChKa MisSUIbHICTh, CAMOPETYJIiBHI OpraHizaii,
IPaBOBE PETyJIIOBaHHS.

T'onuapenxo E. Teopemuueckoe ob6ocnoeanue camopezyiuposanusn Xo3aicmeeH-
Holl Oeamenvhocmu. Vccie008anHo camope2yiuposanue Xo3aucmeeHHol 0esmelbHOCmU
KAK CUCMEMHO20 S16]IeHUsl, MO eCmb QYHKYUU, npucywetl ceti npagosoll cucmeme, U pasHo-
BUOHOCMU NPABOBO20 pe2yauposanus. Eeo meopemuueckas 6asa onpedenena ¢ nomowvio
AHANU3A COOEPHCAHUSA NOHAMUA U OeDUHUYUU CaAMOPe2YIUPOBAHUA KAK CUCTNEMHO20
coyuanvrozo aenenus. Coenarn 6v1800 0 €20 NOAUCEMULECKOM XapaKmepe.

Knwuesvle cnosa.: camoperyiupoBaHue, CaMOPETYyJIUPOBaHNE XO3IMCTBEHHON
JCATCIBbHOCTHU, Cy6T>eKTbI XO35[I71CTBOB3HI/I$I, XO3SMCTBEHHAsA ACATCIIBHOCTL, CaMOPETYJIN-
pyeMble OpraHHU3aIlliy, IPAaBOBOE PETyIUPOBAHHE.

INocTanoBka npodiaemu. J{OCIIPKEHHSI MUTaHb CAMOPETYJIOBAaHHS
rOCMOJAPChKOi AISUIBHOCTI Ta HAmpsMIB HOTO BPETYNIOBaHHS MOTpelye
BHUBYCHHS 3arajbHOI TEOPil CAMOPETYITIOBAHHS K CHCTEMHOTO SIBUIIIA Yepes
MPU3MY THOCEOJIOTIYHOTO PO3YMIHHSI BCIX HWOTO TPOSIBIB, CHHEPTETHYHO-
JaJIGKTUYHOTO B3a€MO3BA3KY 3 OJM3bKUMHM, CHOPIAHEHUMH IPABOBUMHU
spumamMu. CaMOperysoBaHHS MpUTaMaHHE OaraTboM cdepam JIFOICHKOTO
OyTTS 1 3 MOIJIAYy MPABOBOI HAYKHM MOKE BUCTYMATH SIK PI3HOBHJ MPaBO-
BOT'O PETyJIIOBaHHA U K (DYHKIIiS, XapaKTepHa BCIi MPaBOBii CUCTEMI.

ToMy mOTpiOHO PO3PI3HATH CAMOPETYJIOBAHHS OKPEMOTO IMPABOTO
ABUIIA SIK (PYHKIIIO (AISUIbHICHY XapaKTEPUCTHKY) Ta SIK PI3HOBH/I IIPABOBOTO
peryiaroBaHHA 3 BJIACHMMM 3aKOHOMIPHOCTSIMH NOOYAOBH, 3MICTOBHM
HAIOBHEHHSM Ta BJacHE (PYHKIIOHAJIbHUM IIPU3HAUYECHHSIM.

© I'oruapenxo O., 2018
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AHaNi3 ocTaHHiX aociaimxkensb i myoOaikanii. BuBueHns mpoOiaem
CaMOPETyYJIIOBaHHS TOCIIOIAPCHKOT JISUTHHOCTI MPUBEPHYJIO yBary HEBEITHKOI
KUTBKOCT1 BITYM3HSHMX HayKoBLiB. IIpaBoBi mpoOiemu pO3BUTKY Camo-
perymtoBaHHs B cdepl A0OPOCOBICHOT KOHKYpEHLIl YKpaiHM BUBYaia
O. O. bakaminceka [1]. Camopery mtoBaHHSI TOCTIOAAPCHKOI MISTIBHOCTI 3arajioM
Ta JOTOBOPY fK ¥oro 3aco0y posrisigana O. A. bensuesud [2]. [IpuBatHo-
MPABOBE PETYJIOBAHHS MMIANPUEMHUIIBKUX BITHOCHH B YKpaiHi BUBYAB
B. M. Maxinuyk [3] Ta iH.

OpHak MeBHI TEOPETUYHI ACTIEKTH [bOTO MPABOBOTO SIBUIIA 3aTTUIIIH-
JHCS 1032 TOCTaTHBOIO YBarow HaykoBuliB. He HaOylio po3BUTKY MUTaHHS
JIOCJIIIPKEHHSI CaMOPETYJIFOBAHHSI TOCMOAAPCHKOT AISUTBHOCTI SIK CKJIaIHO1
cucremu. KpiMm Toro, came rocmomapcbka MisSTIBHICTh MIAJA€ThCS HaM-
OUTBIIOMY MPOHUKHEHHIO CHHEPreTHKU. TOMy BHMBUYEHHS TOCHOJAPCHKOT
JISUTBHOCTI Yepes3 MpU3My CHHEpri3allii € akTyaJbHUM.

MeTo10 10CIIIKEHHS € BU3HAYEHHS! TEOPETUYHOTO MIATPYHTS caMo-
PETyJIIOBaHHS TOCMOAAPCHKOI ISTIBHOCTI 3a JIOMOMOTOI0 aHaJ3y 3MICTY
CYMDKHUX TOHSTH (camooprasizamisi) Ta negiHilii caMOperyiaroBaHHs SK
CUCTEMHOTO COL[1aIbHOTO SBHILA.

Marepiaau ta meroau. [Ipyu BUBYEHHI 3aIIPOIMIOHOBAHOI MPOOIEMHU
BUKOPUCTOBYBAJIUCS 3araibHO(PUIOCOPChKI Ta 3aralbHOHAYKOBI (JialeKTuy-
HUH, CUCTEMHUH, (POPMaTBHO-JIOTIYHHIA TOIIO); 3araTbHOJIOTIYHI (1HIYKITI,
JeYyKIii); cremianbHl MpaBoBl ((hOpMaTbHO-IOPUIUYHUN, TOPIBHSIBHOTO
npaBo3HaBcTBa) Ta iH. OJHUM 13 OCHOBHHUX METOJIB 3aCTOCOBYBABCS
(GYHKIIOHANBHAN 3 METOI0 BHBUYEHHS CaMOPETYJIIOBaHHS TOCHOAApCHKOT
JUSIIBHOCTI yepe3 Mpu3My (yHKIIOHAIBHOTO NMpu3HayeHHs. [Hpopmariiina
6a3a mocmipkeHHs — Koncrurymis Ykpainu, ynHHI 3aK0OHU YKpainu, ['oc-
nonapcrkuii kogeke (I'K) Ykpainu, HaykoBi mpaili BITYM3HIHUX YUCHHX.

Pe3yabTaTn aociaigkeHHsi. B Haymi rocnogapchKoro mpaBa Ciija
TuEepeHIIIIOBaTH CaMOPETYIFOBaHHS TOCTIOAAPChKO1 AISUTHHOCTI SK BIJTHOCHO
CKJIQJIHY, OJHOPIZHY Ta CTally 3a 3MICTOM cucTteMy (TpyIly) HOpM IpaBa
3 BJIACTUBUMH (CTICIIM(PIYHIMH) XapaKTePUCTUKAMU MPEIMETA, BHYTPIIIHBOT
noOyZ0BH Ta 3aco0amu, MIAIPYHTSAM SIKOIO € CMHEPreTHYHI MPUHIMIH Ta
MeToH (camoopraHizariii).

Cnymno 3azHauvae . C. Kpusnosa: «IIpoHUKHEHHS 1/1efi CHHEPTreTUKH
y MpaBoBy cdepy ohOpMUIIOCS Y CKIATHUI MPOLEC — MPOIEC «CUHEPTeTh-
3arii» Mi3HAHHS MPABOBUX SBUIIL, III0 MAa€ HA YBa3l iX MI3HAHHSA KPi3b MPU3MY
CHUHEPreTUYHOro OadyeHHs CBITYy (BHUSBJICHHS CHHEPreTHYHUX XapaKTe-
PHUCTHK MPABOBOI PEAbHOCTI) 1 KPi3b «METOJIOJIOTIUHY CITKY» CHHEPTeTUKH
(BUSIBJICHHSI CHHEPTETHKO-METOJOJIOTIYHUX 3acaj JOCHIKCHHS MPaBOBO1
peansHOCTI)» [4, c. 11].

«CamoperytoBaHHs» K TePMiH BUKOPUCTOBY€EThCS OararbMa raiy-
3eBUMH HayKamu: ¢inocodiero, (ionoriero, ICUXOIOTIEI0, MEeIarorikoo,
BaJICOJIOTI€I0, EKOHOMIKOIO, (DiHAaHCAMU Ta KPEeIUTOM, O10JI0TI€I0, MEIUITH-
HOIO, TIPABO3HABCTBOM TOIIIO. [leli TepMiH KOo)KHA HayKa TIYMaduTh [0-CBOEMY,
pPO3KpHUBAIOYM HOTO CYTHICTH uepe3 crernudiky o0’€KkTa Ta mpeaMera
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BUBYCHHS, BJIACHI MPUHIIMIIM, METOAU Ta MIAXOAM JOCTIIKEHHS, BUKOHAHHS
dbyHKIIT TpUTaMaHHIN HayIl, SKOI BiH 3aCTOCOBYEThCS. ToJi K «camope-
T'YJIOBaHHS» MA€ MeBHE 00’ €HYI0UE MIATPYHTS Y €THMOJIOTTYHOMY BHpasi
JUIs 3aCTOCYBAaHHS BCIMa Haykamu. /[y camoperysitoBaHHs BIACTUBUNA PI3HUIMA
o0csr peanizallii, 3aJeXHO BiJl HAIIPABJICHOCTI M1l Cy0’€KTa caMOperyJto-
BaHHA (Hampukiaj, OUTBIIMN YW MEHIIMA CTYIHiHb CaMOPEryJjibOBaHOCTI,
MMOTEHIIMHUX MOKJIMBOCTEH, SKI 3aKjajJeHl B 0OCsSr KOMIIETEHIIH camo-
peryJibOBaHOTr0 Cy0’€KTa rOCIOAapChKO1 AISTHHOCTI).

Benukuii TiiyMayHMii CJIOBHUK CY4acHOI YKpaiHChKOI MOBH [5, ¢. 1101]
HAJIa€ TaKe BU3HAYCHHSI MIOHSATTIO «CAMOPETYITIOBAHHS:

» peryJiioBaHHs], IO 3MIMCHIOETHCS B OpraHi3Mi BHYTPINIHIMH
cuiaMu, 6e3 CTOpOHHBOTO BTPYYaHHsI, BILUIUBY;

» aBTOMAaTHYHE PETYJIFOBaHHS PSKUMY pOOOTH SKOI-HEOY Ib MAIIIUHH,
arperary, pHucTpOIo.

OTxe, caMOperyJiloBaHHs — II€ TepIl 3a Bce crenudiyHl aKTUBHI
nii cy0’exta ayig peanizaiii #oro BHYTPIIIHIX MOTEHIIN crnenudiayHuMH,
npUTaMaHHUMHU TUTBKH IbOMY Cy0’€KTY, 3aco0amu.

3 TEpMiHOM CaMOPETyYJIFOBAHHS TICHO MOB’s13aH1 MOHSTTS «CaMOpPETYJIs-
IisD», T SKKUM PO3YMIIOTh T€ 3K caMe, 1110 i camoperytoBanHs [5, ¢. 1101],
a TaKOX IOHATTS «CcaMoOpraHizaiis», TOOTO caMOCTiliHa opraHi3aris
cy6’exTom cBO€i poboTH, moBeinkH [5, ¢. 1100].

Haykoserns C. M. [TonoB 3a3nauae: «CamoopraHizailis — Iie Ifijie-
CIpsIMOBaHUi (CBIAOMUM, Tiepe0aueHuil, MpoyMaHHil) BIUIUB COLIATbHOTO
cy0’eKTa Ha BJIaCHE CYCHUIbHY, KOJCKTHBHY Ta IPYIOBY >KUTTENISIBHICTD,
sKa 3IIMCHIOETHCA SIK Oe3rmocepeiHbo (Y popmi caMOyIpaBIliHHS), TaK 1 4yepes
CIelIaJIbHO CTBOPEHI 1HCTUTYTH (IepkaBy, MapTii, CyCHiJibHI 00’ €HAHHS,
KOOIIepaTUBH, COI03M)» [6, c. 71].

Camoopranizailiss €KOHOMIYHOI CHCTEMH — IJIECHPSAMOBAHUI pyX
€KOHOMIYHOI CUCTEMHU B PE3yJIbTaTl PO3BUTKY BHYTPIIIHIX CyNEPEUHOCTEH,
B3a€MO/JIIi 3 HABKOJUIIHIM CEpPEJOBUIIEM 4Yepe3 nepeOyaoBy 3B’S3KiB, SIKI
ICHYIOTh MDXK MiJICHCTEMaMH, IX €JIeMEHTaMH W KOMIIOHEHTaMH i (opMmy-
BaHHS HOBHUX Ta BHHHMKHEHHS Ha I OCHOBI JOCKOHAJIOI €KOHOMIYHOIL
cTpyKTypH [7, . 293].

Ha nymky aBTopiB mMonorpadii «Camoperynsilisi COIliaIbHOTO Op-
raHi3My KpaiHu», SKII0 CaMOOpPTraHi3aIlil0o MO)KHA BU3HAUYUTHU SIK 3/IaTHICTDH
CUCTEMHU, 11 XapaKTEPUCTUKY, TO CAMOPETYJIALIS € (PYHKIIEI0 CUCTEMH, 1110
3abesneuye ii camoopranizaiiito. To0To, camoperymsiis € QyHKII€, sSKa
JIOTIOMAara€ CHCTEeMi pearyBaTh Ha 3MIiHM B Hill 3 MeTOO 3a0e3reueHHs
HOPMAJIbHOTO (PYHKI[IOHYBaHHS a00 pO3BUTKY [8, c. 22].

Excrpanomioroun 3amporoHOBaHe MOJIOKEHHS 0 MpelMeTa IbOro
JOCIJIKEHHS, MOYKHA IMiIKPECTUTH, 0 CAaMOPETYJIIOBaHHS — OJTHA 3 (PYHKITIi
TOCIIOAAPChKOl JISUTBHOCTI, SIKa JOTIOMAarae MpUCTOCOBYBATHUCS il 10 3MiH
s epekTuBHOTO (DYHKIIOHYBaHHS, a CaMOOpTraHi3allisl TOCMOJapChKOi
TUSTBHOCTI, BIAMOBITHO, 1€ 3JaTHICTh Ta OCOOJHUBICTh, y MEXax SKOi
3MIIHCHIOETHCS] CAMOPETYTIOBaHHS.

0 00000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000

ISSN 2616-6100. 30BHIIIIH TOPriBAS: €KOHOMIKa, (piHaHcy, rTpaso. 2018. Ne 2 25



TEOPISI TA ICTOPISI AEPJKABU I TIPABA

CamoperymoBaHHs K (DYHKIIIS TOCTIOAAPCHKOI MISUIBHOCTI € Pi3HO-
BUJOM peryisaTuBHOI QyHKIii. CamoperyiiBHa (yHKIIS 3A1MCHIOETHCS 3a
JIOTIOMOT'OI0 CAMOPETYJIIBHUX HOPM, SIKI BU3HAYAIOTHCSI HOPMOTBOPLISIMU Ta
BUKOHABISIMU B OJIHIHM imocTaci. 3a JOMOMOTOI0 CBOiX BHYTPIIIHIX 3aC001B
cy0’€KTH caMOpEryII0BaHHS BCTAHOBIIIOIOThH BIIACHY MOBEIIHKY, 30KpeMa —
IpY BUKOHAHHI TOCIOJAPCHKOTO JIOTOBOPY, YW NPABO, SIKE BOHU 00EpyTh
JUTSL BPETYJIFOBAHHS CIIOPY, 110 BUHUK 13 30BHIIIHEOCKOHOMIYHOTO JI0TOBODY,
KOHTPAKTY TOILO.

CamMoperyoBaHHsI € TMOJICEMIYHUM Ta MOPQOJIOTIYHO CKIAJHUM
noHATTsIM. JlocmipkyBaHa ediHilis caMOperyIFOBaHHsI CKIIATA€ThCA 13 YaCTUH
«CaMo-» Ta «PeryJoBaTu», TOOTO BIOPSIKOBYBATH, pOOUTH IIOCH CAMOMY,
caMOMYy MIJKOPSTUCS MEBHUM MpaBHiiaM a0o0 iX co01 BCTAaHOBIIIOBATH.

VY Haymi CIyIIHO 3a3HAa4YaeThes: «Y MPOIEeC] aHalli3y KaTeropii pery-
JIIOBAHHSI BUHUKAE MUTAHHS 1010 11 CMIBBITHOIICHHS 3 TAaKOIO KAaTETOPI€I0
SK CaMOPETYJIOBaHHs (CaAMOPETYJISIsl) CUCTEM, 00’ €KTIB, IO IMiANaJal0Th
1] HOpMaTUBHUM BILUTHBY [9, c. 29].

BongHouac 1 TepMiH «pEryirOBaHHA» € TMOJICEMIYHHUM, IO HaJae
MOKJTMBICTh 3aCTOCOBYBATH HOTO BIIMIOBIIHO JI0 PI3HUX KOHTEKCTIB (3 PI3HUM
3a0apBJICHHIM, TPUCTOCOBYIOYH JI0 MEBHUX MOTPEO Y PO3KPUTTI 3MICTOBHUX
BJIACTUBOCTEM TOTO YM IHIIOTO SIBUINA), Y TOMY YHCII y TpPaBOBii HayIll
1 71 10 CTBOPEHHS HOBUX CEMAaHTUYHHUX KOHCTPYKIIH SIK TO «CaMOPEryJIo-
BaHHS», 3 BIATMOBIIHO JOaHUM JI0 OCHOBHUX BH3HAYE€Hb CMHCIIOBHX SIKOCTEH.

Bka3yroun Ha 3aranpHe TOHATTS camoperyisimii, B. M. Maxinuyk
3a3Havae: «SIKIIo0 eKCTPamoIOBaTH II€ SBHILNE Ha CYCHUIbHI MPOIECH, TO
pesyapTaToM Oyje BIIACTUBICTh TEBHOI opraHizailii 6e3 BIUIMBY 30BHI
GyHKITIOHYBaTH Ta 3a0e3meuyBaT ceOe BiMOBITHUMU 3MIHAMU Ha BUKJIUKH,
10 BUHUKAIOTh B Oopraxizaiiii abo 330BHi» [3, ¢. 179].

OTxe, caMopery itoBaHHs — 1€ 1 (QYHKITisI, 1 MOYIIUBICTH (BJIACTUBICTD),
1 mpouec y KOHKPETHIH CHCTeMi, OJHAaK CaMOPETYJIOBAaHHS € BYXYHUM
MOHSTTSIM BiJl caMOOpraHizailii, sike O3Hadae€, M0 MEBHAa CHUCTEMA MOXKeE
CaMOOPTaHI30BYBATHUCS BIANOBIIHO O MpPaBWJI, BU3HAYEHUX HEIO CaAMOIO
1 11 cebe. Tomy, SIKIIO TOCIOAapChKa MISUIBHICTh — 11€ TIEBHA CUCTEMA JIIH,
TO MPHU CaMOPETyJIIOBaHHI BiAOYyBa€ThCs 1i caMOOpraHizanis HUIIXOM BCTa-
HOBJICHHSI TIEBHUX NpPaBUJI Ta iX peaiizaiisi CaMHUMH CyO’€KTaMu TOCIIO-
JapchKOi AISUIBHOCTI 1 MM He BUYepryeThbes. [Iporec camoopranizaiiii
BiZIOYBa€ThCS MIJISTXOM NepeOyI0BH Ta yTBOPSHHSI HOBUX 3B’ SI3KIB (B3a€EMOIIH)
MDK eneMeHTamu cuctemMu. OnHiero 3 (QYHKIIH rocrnoaapchkoi JisIbHOCTI
€ CaMOpETyJIIOBaHHS, a 3/1aTHICTIO — CAMOOPIaHi3allisl BIAMOBIIHUX BITHOCHUH
MK Cy0’€KTaMu cucTeMu. ToMy TMeBHI BIACTHBOCTI IPOLIECY CaMOOpraHi3arii
NpUTAMaHHI 1 CAaMOPETYIIOBAHHIO: MOKJIMBOCTI BIOPSAIKYBAaHHS BIAHOCHUH
3a BIJICYTHOCTI BIUIMBY 330BH1; MOYKJIMBOCTI aBTOHOMHO pearyBaTH IPH 3MiHi
30BHIIIHIX 1 BHYTPIIIHIX YMOB; MOKJIUBOCTI TMepeOyJOBH Ta YTBOPEHHS
HOBHX 3B’A3KIB (B3a€MO/1i) MK €J1€MEHTaMH CUCTEMU; MOMJIMBOCTI CAMO-
CTIHOTO BJOCKOHAJIEHHS CHCTEMHU.

26 ISSN 2616-6100. 30BHIIIIH TOPriBAS: €KOHOMIKa, (piHaHcy, ITpaso. 2018. No 2



TEOPISI TA ICTOPISI AEPJKABU I TIPABA

Y Toil xe dYac iCHye AyMKa MpoO Te€, M0 CaMOPETYJIOBAHHS, SK
BJIACTUBICTh MPABOBOI CHCTEMH, MOXE BHSIBIATUCS y camoopranizauii. Ta,
BPaxoOBYIOUM 3a3HayeHe, 3 TAKUM BHCHOBKOM Ba)XKO MOTOAUTHCS. SKIIO
CaMOpETYJIIOBAaHHA € BJIACTUBICTIO MPABOBOi CUCTEMH, TO CAMOOPTaHi3aIlis
HE € €JEeMEHTOM CaMOpPETYJIIOBAHHS, a HABIMAKH — BUPI3HAETHCA SIK TEBHA
il pynkuis. Y upomy 3B’s3ky cuig noroautucs 3 1. C. KpuBnosoro, sika
3a3Hayae: «... 0a30Bl BIACTHUBOCTI MPABOBOI CUCTEMHU IPYHTYIOThCS Ha ii
camooprasizaiii, y ToMy 4ucili MO>KITUBOCTI camoperyJiitoBaHHs. [IpaBoBa cuc-
TeMa SIBJII€E COOOI0 KOMIUIEKC MOPSIIKIB, IO CAMOOPTaHi3yOThCs (Ha piBHI
(byHKI10HYBaHHSI 1 KOMIIOHEHTIB), 110 1epe0yBatOTh y MOTOKEHIN B3aeMOJIIT
MiJ BIUIMBOM BHYTPICUCTEMHOTO JI€TepPMIHAHTa — MPaBOCBIOMOCTI, IO
BU3Hauae (opMy MpaBOBOI camoopraizaiii. Big camMmopyximBocTi mpaBo-
CBIZIOMOCTI, SIK KBIHTECEHIIi CAaMOPO3BUTKY IPAaBOBOI CHCTEMHU, 3aJieXkKaTb
MPaBOBOi CUCTEMH B IiIoMy» [4, c. 16].

CamoperyoBaHHs TOCHOJAPCHKOT MISUIBHOCTI — 1€ CHUCTEMHE
YTBOPEHHS, 110 MICTUTh y COOl B3a€MOINOB’S3aHI CTPYKTYpPHI €JIEMEHTH,
SK1 B3a€MOJIIOTH 3 1HIIUMH €JIEMEHTaMH CHCTEMH IpaBa y MPaBOBOMY IO
SIK €QUHE LILIE.

Jlo aTpuOyTHBHUX XapaKTEPUCTHK [6, c. 78] CKIagHUX COIIAIbHUX
CHCTEM BIJTHOCSTh:

LUTICHICTB;

CTPYKTYPHICTb;

B3a€MO/III0 CUCTEMU Ta CEPEIOBUIIIA;
aBTOHOMHICTD;

aJIalITUBHICTb;

YHIKaJIbHICTh CUCTEM;

MHO>KMHHICTb OIUCIB.

VVVVVVY

BpaxoByroun atpuOyTHBHI XapaKTEPUCTHKU COLIAIBHUX CHUCTEM, CIIiJ
3a3HAYMTH, 10 CAMOPETYJIOBAHHIO TOCMIOAAPCHKOI AISIIbHOCTI MPUTaMaHHI
BKa3zaHi 03Haku. CaMOperyJroBaHHsI TOCHOJAPCHKOL JISUTBHOCTI — 1€ IUJTiCHA
CUCTEeMa, SIKa CKJIQA€ThCsl 3 EJNEMEHTIB, Ma€ CBO€ MICIle Ta BHUKOHYE
BIJMIOBIJIHY POJib y TOCHogapchkoMy mpasi. CaMoperyioBaHHs y TOCrojiap-
CBKIM JiSTbHOCTI BUKOHYE TEBHI (DYHKIIIi, TOJOBHA 3 SKUX — JOCATHEHHS
e(eKTHUBHOCTI PETYJIOBAaHHS Y CUCTEM] MPABOBOT'O TOCIIOAAPCHKOTO PETYJIIO-
BaHHA (PyHKIIs epekTuBHOCTI). CaMOperyntoBaHHs, SIK pUTaMaHHa BJlac-
THUBICTH COIIaJIbHOTO OpraHi3My, 3HAHUIIIO CBOE B1IOOPaKeHHS y MpaBi.

B3aemonis Mix cyO’ekTamMu caMOpEryJIOBaHHsS BiIOyBa€TbCcs Ha
OCHOBI TPHUHLHUITY AMCIIO3UTHUBHOCTI, piBHOCTI. KiroduoBy ponb Bimirpae
JIOMOBJIEHICTh MI’K YYaCHUKAMH CAMOPETYJIIOBAHHS, SIKa € MEPIIOIKEPEIOoM
BITHOCHH MK CTOPOHAMHU HE3aJIeKHO BiJ KUIBKICHOT y4acTi (ABOCTOPOHHI,
6araTocToponHi). HeBUKOHaHHS yMOB JOMOBIIEHOCTI PU3BOJAUTH A0 HETa-
TUBHOI peakuli KOHTpareHrta(-iB) Ta BIAMNOBIIHHUX 3ac00iB 3a0e3neyeHHs
BUKOHAHHS YMOB, BJIaCTHBUX CaMOPETyJIIOBaHHIO. DAaKTUYHO CaMOPETyYJII0-
BaHHS T'OCHOJAPChKOI AISUIBHOCTI — 1€ BHOPSAKYBAHHSM JJOMOBJIEHOCTEH
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(yrom) cyO’eKTiB TOCMOJIAPIOBAHHS HE3AJICKHO B PIBHSI CaMOPETyJIFOBaHHS
HNEPBUHHOIO (YKJIAJEHHs TOCMOJIaPChKOI0 JI0rOBOPY) Ta BTOPUHHOTO (J10-
MOBJICHICTh YYaCHHUKIB CAMOPETYJIOBAHHS PO CTBOPEHHS CaMOPEryiIiBHOI
oprasizauii Ta B MeXaxX MEBHHUX JOMOBJIEHOCTEH YNpaBIiHHS HISUIbHICTIO
y KOHKPETHIH ramysi).

Bci cy0’exTu rocnoaproBasHs, BiANOBIIHO, TOTCHIIIHHO BOJIOIIIOThH
3MaTHICTIO (KOMIETEHIIIEI0) [0 CaMOperyiaroBaHHS. [HIIIaTUBHICTH Ta
CaMOCTIWHICTh BEJCHHS MiANPUEMHHIIBKOI MISUIBHOCTI € TOMY 3alopyKOIo,
aJpKe MANMPUEMEIlh Ha MMOYaTKOBOMY €Talll caMOpEeTryIIOBaHHs o0upae coOi
KOHTpPAareHTa, BH3HAYa€ YMOBH JIOTOBOPY, TOOTO caM YIIPaBIIS€ CBOEIO
nisTbHICTIO. CaMOperyiroBaHHS TOCHOJAPCHhKOI AISUIBHOCTI peai3y€eThes
Ha TIEPBUHHOMY €Tarli BciMa Cy0’€KTaMH T'OCIOJIAPIOBAHHSA, OCKUIBKU BaKKO
VSABUTH CyO’€KT TOCTOJApIOBAaHHA, SKHM, 3MIMCHIOIYHM TOCIOJAPCHKOMY
TSIIBHICTB, HE YKJIaga€e OyIb-SKOTro JAOTOBOPY, IIO0 € 3aCO00M camopery-
moBaHHS. Ta He Bci Cy0’€KTH CaMOpPETYJIOBAaHHS MEPEXOAATh Ha IHIIHHA
piBeHb (BTOPHHHHII), CTBOPIOIOYM BIAMOBIJHI Taly3eBi CcamMoOperysiBHI
oprasizamii s 3aXUCTy CBOiX iHTepeciB. OTxe, Cy0’€KTH TOCIOAapIO-
BaHHS, JI0 AKUX BIAHOCITH (PI3MUHMUX Ta OPUIAUYHUX OCIO, SIKi 3M1MCHIOIOTH
TOCMOIAPCHKY [iSUTBHICTh Ta 3apEECTPOBAaHI B YCTAHOBICEHOMY 3aKOHOM
HOPSAKY, MAalOTh NPAaBO Ha 3A1MCHEHHS CaMOPETyIIOBaHHS TOCHOAPCHKOT
TiSTBHOCTI, 10 MOBUHHE OyTH 3aKpiIJICHO HAa HalleKHOMY piBHI y ['ocmo-
apCcbKOMY KOJIeKCl Y KpaiHu.

CamoperyioBaHHsI TOCIOJAAPCHKOI MISTIBHOCTI SIK OKpeMa IITicHa
cUCTEeMa MPaBHWJI B3a€MOJII€ 3 1HIIMMHU CHCTEMaMH, 3 TAKUMH SIK JIep>KaBHE
peryJitoBaHHS TOCTIOAAPCHKOT MISIIBHOCTI, OJTHAK 1€ OKpeMa TeMaTHKa J10C-
JHKEHHS Ta OTpe0ye BUCBITICHHS B 1HIIMX HAYKOBUX PO3BIIKaxX. Y Mexax
rOCIOJIaPCHKOr0 MpaBa CaMOPETryJIIOBAHHS B3a€MOJII€ 3 IHCTUTYTOM JIOrO-
BIPHOTO TIPaBa, BPaXOBYHOUH OKPEeMI OCOOJMBOCTI TOCMOIAPCHKOTO JJOTOBOPY
AK 3ac00y caMOperyJifoBaHHs. 3 MIAMPUEMHUILIBKUM MPABOM CaMOPETYJIIO-
BaHHA NOB’SI3y€ MHOXMHHICTh NMPUTaMaHHUX HIANPUEMHULTBY O3HAK, Kl
(aKkTUIHO YOCOOIIOIOTh O3HAKH CaMOPETYIIOBaHHs (CaMOCTIHHICTD, iHimia-
TUBHICTb, CAaMOKEpOBaHicTh). CaMOperytOBaHHsI TOCHOJAPCHKOI MisTbHOCTI
JI0TIOMarae KOpropaTUBHOMY MpaBy BHOKPEMUTH TIEBHI crieM(IdHI eJIEMEHTH,
K1 ITPYHTYIOTbCSI HA CAMOPETYJIIOBaHHI (KOPIIOPATHUBHI aKTH) Ta HAIIOBHIOE
iX 3MICT TpPUTAMAHHUM «IyXOM» Ta «OYyKBOIO» CaMOpPETYIIOBAHHIO
(camoperyiBHI HOPMH).

CamoperyoBaHHsI TOCTOAAPCHKOi MisNIBHOCTI — aBTOHOMHA, YHi-
KaJlbHa CHUCTeMa 3 OCOOJMBUMHU 3aKOHOMIPHOCTSMHU 3apOJIKEHHS, CTAHOB-
JICHHS Ta PO3BUTKY B MEKax rOCMOJapChbKOTo mpasa. ['ocronapchke mpaBo
HalOUIbIl JAUQEpPeHLIMOBaHO BpaxoBye (YHKIIOHAIbHE MPU3HAYEHHS
CaMOPETYJIIOBaHHS, OCKUIBKM Y WOTO MEKaxX BHUBUYAETHLCS IMiIMPUEMHHUIIBKE
NpaBo, 10 aKyMYJIO€ Ta BiloOpa)kae HAWOUIbII BUpPA3Hi, SICKPaBl O3HAKU
caMOperyJoBaHHs (BIOPSAKYBaHHS BJIACHOI MISUIBHOCTI 3T1IHO 13 caMo-
CTIHHO BU3HAYECHUMH HOPMaMH).
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AJTanTHBHICTh CaMOPETyJIFOBAHHS TOCHOIAPCHKOI JISUTBHOCTI MMiIKpeC-
JIOETHCS MOYJIMBICTIO BIOCKOHAJIEHHS MIPABOBOIO PETYJIOBAHHS OKPEMHUX
il eleMeHTIB Ta B IJIOMy CHUCTEMHU BIAMOBITHO A0 MOTpe® po30ymoBu
CydacHOI YKpaiHChKOI AepxaBu. 3aTpeOyBaHICTb Y €(PEKTUBHOMY Camo-
peryJifoBaHHI TOCMOJAPChKOI MISUTHbHOCTI HAa OCHOBI €BPOIHTETpallifHUX
YHHHHUKIB CIIOHYKa€ JI0 HAyKOBUX PO3POOOK MeXaHi3My 3a0e3neueHHs
CaMOpETYJIIOBaHHA TOCHOJAPChKO1 ISIIBHOCTI (IMIPOEKTH 3aKOHIB MO0
CaMOpETYJIIBHUX OpTraHi3alliii), 10 BHECEHHS 3MIH y YMHHE 3aKOHOJIABCTBO
Ta peaizailii MojJoKeHb CaMOPETyJIIOBAHHS HA MPAKTHIIL.

VYHIKaIbHICTD CHCTEMH CaMOPETYIIOBaHHS TOCHOJAPCHKOI JIisiib-
HOCTI MOJISITa€ B TOMY, 110 caMi Cy0’€KTH OOMparoTh IJid caMme MpaBuiia
MOBEIIHKU 0e3 BTpy4aHHs 330BHI Ta HA OCHOBI 3a/IisTHHS BJIACHUX PECYpPCIB
BUKOHYIOTb, IOTPUMYETHCSI OCTAaHHIX, MOKJIAJIal0uUCh HA JOOPOCOBICHICTD
YYaCHHKIB, NIUTOBY pernyTaitito [10, ¢. 81]. CTopoHu nipu BpeTyIFOBaHHI CIIOPY
MOXYTh O0OpaTu ajig ce0e pi3HI METOJU, y TOMY YHCTI ¥ aJbTepHATHBHI.
30kpema, MeIlaliio, sfKa: «y MPAKTUYHOMY CEHCl... — II€ HPUMHUPEHHS
1 3HAXOKEHHS! KOHCTPYKTHBHOTO MIAXOMYy JO BPETYJIOBAHHS CYTEPEUKH,
SAKUW J03BOJISIE BUSBUTH BAXJIMBI JUIsl 000X CTOPIH MUTAHHS, MiJ PI3HUM
KyTOM pO3IJIJIa€ MPEeIMET CHOpY; J03BOJISIE BUKOPUCTATH KOHQIIKT SIK
«IHCTpYMEHT HaBYaHHS» Ta OCHOBY JUIS TIOKPAI[aHHS BIIHOCUH MIX CTOPO-
Hamm» [11, c. 95]. Tomy, dyHKIIOHATEHE MPU3HAYEHHSI CAMOPETYJIFOBAHHS
pu MeJiamii SK MOXJIUBOCTI BPETYJIIOBAaTH CIIp MK TOCIOJIApPIOIYHUMU
cy0’extamMu € oOpaHHSI Ta B3a€MHa 3rojla caMe Ha BHUPIIICHHS KOHDIIKTY
UM METOJIOM Ta B MOAAJBIIOMY NpPU TMO3UTUBHOMY PE3yJbTaTi MPOIECY:
3aKpIMUIEHHS T4 BUKOHAHHSA CIIJIBHO MPUHHATOrO Ta Y3rOJKEHOTO PILIECHHS.

BucHoBku. [ToHATTS caMOperyJioBaHHs € MOJIICEMIYHUM. Y MpaBi
BOHO MOKE pPO3YMITHCS SIK (PYHKIIiS, MOXXIUBICTh (BJIACTUBICTH) YCI€l
NPaBOBOI CHUCTEMHU 1 OKpeMoro ii enemeHTa. BogHoyac camoperyitoBaHHS
MOK€ BUSIBIISITHCSI SIK TIEBHHUM MpPOLIEC Ta PI3HOBHJ IMPABOBOTO PEryJIIO-
BaHHS. CaMOperyJtoBaHHS TOCHOJAPCHKOi MAISUIBHOCTI — 1€ CUCTEMHE
YTBOPEHHS, 10 MICTHTh Y cO01 MOB’A3aHi CTPYKTYpHI €JIEMEHTH CHUCTEMH
npaBa, sIK1 B3a€EMOJIIOTh 3 IHIIUMU Y IPAaBOBOMY ITOJI1 SIK €JIMHE IILIE.
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Honcharenko O. The theoretical basis for self-regulation of economic activity.

Background. The study of issues of self-regulation of economic activity and
directions for its settlement requires the study of the general theory of self-regulation as a
systemic phenomenon through the prism of epistemological understanding of all its
manifestations, synergy-dialectical interrelation with close, related legal phenomena.

Analysis of recent research and publications. Certain theoretical aspects of this
legal phenomenon were left behind by the attention of scholars. In particular, the issue of
self-regulation of economic activity as a complex system has not developed.

The aim of the article to determine the theoretical basis for self-regulation of
economic activity by analyzing the content of related concepts (self-organization) and
defining self-regulation as a systemic social phenomenon.

Materials and methods. In studying the proposed problem, the following methods
were used: general philosophical and general scientific (dialectical, systemic, formal-
logical, etc.); universal (induction, deduction), special-scientific (formal-legal, comparative
law), etc. One of the main methods used was the functional study of self-regulation of
economic activity through the prism of functional purpose. The information base of the
research is the Constitution of Ukraine, the current laws of Ukraine, the Economic Code
of Ukraine, and the scientific works of domestic scientists.

Results. In the science of economic law it is necessary to differentiate the self-
regulation of economic activity as a relatively complex, homogeneous and stable in
content system (group) of the rules of law with the inherent (specific) characteristics of
the subject, internal structure and means, the basis of which are synergistic principles
and methods (self-organization).

Extrapolating the proposed provision to the subject of this study it can be
emphasized that self-regulation is one of the functions of economic activity, which helps it
to adapt to changes for effective functioning, and self-organization of economic activity
accordingly is the ability, the feature within which self-regulation is carried out.

Self-regulation as a function of economic activity is a kind of regulatory function.
All economic entities accordingly have the potential (competence) for self-regulation.
Self-regulation of economic activity is implemented at the initial stage by all economic
entities, since it is difficult to imagine a business entity that does not enter into any
contract, which is, accordingly, a means of self-regulation. However, not all subjects of
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self-regulation go to another level (secondary), creating appropriate sectoral self-
regulatory organizations to protect their interests.

Conclusion. Consequently, the notion of self-regulation is polysemic. In law, it can
be understood both as a function and an opportunity (property) of the whole legal system,
as well as of its separate element. At the same time, self-regulation can be manifested
both as a process and as a kind of legal regulation. Therefore, self-regulation of economic
activity is a system education that includes interconnected structural elements that
interact with other elements of the system of law in the legal field as a whole.

Keywords: self-regulation, self-regulation of economic activity, business entities,
economic activity, self-regulatory organizations, legal regulation.

REFERENCES

1. Bakalins'ka O. O. Pravovi problemy rozvytku samoreguljuvannja v sferi dobro-
sovisnoi' konkurencii' Ukrai'ny. Pravo i suspil'stvo. 2014. Ne 2. S. 63—69.

2. Beljanevych O. A., Bezuhov O. V., Bakalins'’ka O. O. ta in. Pytannja samo-
reguljuvannja gospodars'koi' dijal'nosti. Stabil'nist' cyvilnogo oborotu v Ukrai'ni:
problemy zabezpechennja. Zb. naukovyh prac'. Vyp. 4. ; za red. O. A. Beljanevych.
Kyi'v : NDI pryvatnogo prava i pidpryjemnyctva NAPrN Ukrai'ny. 2016. 200 s.

3. Mabhinchuk V. M. Pryvatnopravove reguljuvannja pidpryjemnyc'kyh vidnosyn v Ukrai'ni.
Kyi'v : Jurinkom Inter, 2013. 320 s.

4. Kryvcova I. S. Metodologichna rol' synergetyky u porivnjal'no-pravovomu piznanni:
avtoref. dys... kand. juryd. nauk zi spec. 12.00.01 — teorija ta istorija derzhavy i prava;
istorija politychnyh i pravovyh uchen'. Odes'ka nac. juryd. akad. Odesa, 2008. 22 s.

5. Velykyj tlumachnyj slovnyk suchasnoi' ukrai'ns'koi' movy ; uklad. i golov. red.
V. T. Busel. Kyi'v ; Irpin' : VTF «Perun», 2004. 1440 s.

6. Popov S. M. Filosofija zvorotnogo zv'jazku u paradygmi samoreguljacii' skladnyh
suchasnyh social'nyh system. Gumanitar. visn. Zaporiz'. derzh. inzhener. akad. 2011.
Vyp. 46. S. 65-83.

7. Mochernyj S. V., Larina Ja. S., Ustenko O. A., Jurij S. I. Ekonomichny;j encyklo-
pedychnyj slovnyk: U 2 t. T. 2 ; za red. S. V. Mochernogo. L'viv : Svit, 2006. 568 s.

8. Samoreguljacija social'nogo organizmu krai'ny : monografija ; za nauk. red. V. P. Beha :
V. P. Beh (golova), N. V. Krohmal', G. O. Nesterenko ; M-vo osvity i nauky; Nac.
ped. un.-t im. M. P. Dragomanova. Kyi'v : Vyd-vo NPU im. M. P. Dragomanova,
2010. 652 s.

9. Tarahonych T. I. Vydy pravovogo reguljuvannja: teoretychni aspekty rozuminnja.
Chasop. Kyi'v. un-tu prava. 2014. Ne 4. S. 28-31.

10. Goncharenko O. M. Pryncypy samoreguljuvannja gospodars'koi' dijal'nosti. Nauk.
visn. Uzhgorod. nac. un-tu. Serija : Pravo. 2016. Vyp. 39. T. 1. S. 81-84.

11. Mazaraki N. Mediacija v Ukrai'ni: problemy teorii' ta praktyky. Zovnishnja torgivlja:
ekonomika, finansy, pravo. 2016. Ne 1. S. 92—-100.

----------------------------------------------------------------------------------------------

ISSN 2616-6100. 30BHIIIIH TOPriBAS: €KOHOMIKa, (piHaHcy, rTpaso. 2018. Ne 2 31



TEOPISI TA ICTOPISI AEPJKABU I TIPABA

YAK 343.9.01

KOPAI'THA An:keina,
K. 10. H., JIOIIeHT Kadepy 3aralbHONPABOBHUX JUCITUILIIH
KuiBchbKOro HaIliOHATLHOTO TOPTOBEIBHO-CKOHOMIUYHOTO YHIBEPCUTETY

KATET'OPISI
«KEPTBA 310UYMNHY B3AEMOBIAHOCHUH>»
B IOPUAMYHIN HAVIII

Ilpoananizosano ocho6Hi KpuMiHOO2IYHI Ma nNpasoei meopii wooo GU3HAYEHD
«ocepmea 3nouuHy» ma «nomepninuily. Ilpogedeno oemanvhe NopieHAHHA YUHHUKIG, WO
BNAUBAIOMb HA POPMYBaHHS GIKMuUMHOCMI 0cobu. [Ipoananizoeano 03Haxu, NPUMamanHi
Jicepmsi, wo nocmpadxcoana 6i0 Oiti ocobu, 3 Ko nepedysaia y NeeHUx CmoCyHKAX.
3anpononosaro asmopcbke U3HAUEHHS NOHAMML «HCEPMBA 3NL0UUHY 83AEMOBIOHOCUH Y.

Knwuosi crosa: xepTBa 3J10YMHY, TOTEPIIHNMA, BIKTUMHICTE 0COOH, B3a€MO-
BiTHOCHHU, KOH(DITIKT, eTepMiHaIlis.

Kopazuna A. Kamezopusa «cepmea npecmynieHus 63auMoOmMHOUECHUI)
6 10puduueckoil Hayke. IIpoananusuposansvt 0CHOGHbIE KDUMUHOIOSUYECKUE U NPABOBbIE
meopuu OMHOCUMENbHO ONPEOeNeHU «HCePpMEa NPeCcmynieHusy U «Nnomepnesuiuiiy.
IIposederno demanvHoe cpagHeHue Gaxkmopos, GIUANWUX HA GOPMUPOBAHUE BUKINUM-
Hocmu auya. Tlpoananusupoeanvl npusHaku, npucywue dcepmee, NOCMpaddasuieti om
Oeticmeuti auya, ¢ KOMOPbIM OHA HAXOOUNACHL 8 OnpedeneHuvlx omHowenusx. Ilpedno-
JHCEHO COOCMBEHHOe ONnpedeieHue NOHMUSL «HCEPBA NPECMYNACHUS B3AUMOOMHOUEHUILY.

Knwuegvie crosea: xepTBa NpecTyIUIEHUS, TOTEPIEBIINI, BAKTUMHOCTH JIMIIA,
B3aUMOOTHOIIECHHUS, KOHQIIUKT, JeTePMUHALINS.

IlocranoBka npodJemu. JKutts, 310poB’si, 4eCThb, TIHICTh, HEAOTOP-
KaHICTh 1 Oe3reka JoAUHN BU3HAtOThes KoHcTuTyiieo YKpaiHu HalBHUIIOKO
COIIATILHOO IiHHICTIO. [IpoTe MaciTaOH1 MOTITHYHI Ta €eKOHOMIUHI pedopmu,
K1 Hapa3sl BII0OYBalOThCS B KpaiHi, CyIPOBOJKYIOThCS MOTIPIIEHHSM PiBHS
KHUTTA TPOMAJISH, IO JETEPMIHY€E 3POCTaHHS MIKOCOOHCTICHOI KOH(POH-
Tallii, arpecii Ta >KOpPCTOKOCTIi, MPU3BOAUTH A0 MiJABUIICHHS PIBHS 3JI0YWH-
HocTl. BuHukae HeoOXiIHICTh PO3IIISAATH JIIOJUHY SIK YYaCHUKA CYCHUTBHUX
BIJIHOCHH, SIKMM Ma€ CBOi YHIKaJIbHI, 1HAUBIIyalbH1 BIACTHBOCTI Ta Cy0’€K-
THUBH1 OCOOJIUBOCTI.

AHaJi3 ocTaHHiX AocailxkeHb i myOaikauniii. OctaHHIM Yacom
y LEHTp1 yBaru 6araTboxX HayKOBLIB MOPSJ 3 HOHATTAMHU «0c00a 3JI0YMHLIS)
y KPUMIHOJIOTIi a00 «CyO’€KT 3JI0YMHY» y KpHMIHAJIbHOMY TpaBi Tepe-
OyBarOTh Takl Ae(iHILII, K ©KEpTBa 3J0YMHY» abo «morepniaui». Jloc-
JKEHHIO 0COOM MOTEPIIOro y KpUMIHAIBHOMY IMpaBl NPUIUIAIN yBary

© Kopsrina A., 2018
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T. llpucsoxuiok, M. Cenaropos, €. Uepnikos [1-3]. 3 mo3umiii kpumiHo-
JIoTii mocTpaxaany Bif 37104uHYy ocoOy posrisinanu B. lomina, A. JIxyxa,
O. KOpuenko [4-6] Ta 1H.

MeTtor0 cTarTi € aHajgi3 0COOMCTOCTI KEPTBU 3JIOYHMHY, IO SKOTO
MIPU3BEIH 11 I€BIaHTHI CTOCYHKH 31 3JIOYHHIIEM.

Marepiann ta meroau. HaykoBo-TeopeTHUHYy OCHOBY BHBYEHHS
npoOJaeMu CKJIadu JOCHIDKeHHS Cy4acHUX YKPaiHChKUX 1 3apyODKHHMX
KPUMIHOJIOTIB Ta MpaBO3HABI[IB. BUpillyroun MoCTaBjIeHI 3aBIaHHS, BUKOPHUC-
TaHO Y B3a€EMO3B’SI3KYy 3arajlbHOHAYKOB1 Ta CHelliaJibHI METOAU 1 IpuiioMu
Mi3HAHHS: CHCTEMHO-CTPYKTYPHUI METOJ — JJs aHaji3y HOPM YHWHHOTO
Kpuminansnoro koaekcy (KK) Ykpainu 11010 BUOKpEMIIEHHS B HUX O3HAK,
AK1 B1OOpa)xkaroTh B3a€MOBIJTHOCHHU MOTEPIIOrO Ta Cy0’€KTa 3JI0YUHY.
3a IOMOMOTO0 KOHKPETHO-COILIIOJOTIYHUX METO/IB (€KCIEPTHOI OLIHKH,
BHUBUYEHHS JIOKYMEHTIB) ONpallbOBaHO E€MITIPUYHMIA MaTepian. DopMmanbHO-
JOTIYHUIT METOJ 3acTOCOBaHO NpU (OPMYJIOBaHHI BU3HAYEHb IMOHATH
«3TI0YMH B3a€MOBITHOCHHY, <CKEPTBA 3JI0YMHY B3a€MOBiTHOCHH». HopmaTus-
Hoto Oazoro gociimkeHHs € KoHcrutynis YkpaiHu, YMHHE KpUMiHAJIbHE,
KpUMIHAJbHE MpolieCyalbHEe 3aKOHOAABCTBO, 1HII 3aKOHM Ta MiA3aKOHHI
HOPMaTHBHO-TIPABOBI aKTH Y KpaiHH.

Pe3yabTaTn gocaimkeHns. /ociiKeHHsI B3aEMOBITHOCUH KEPTBU
W 3JI0YMHI Ta iX BIUIMB HAa BHUHUKHEHHS, PO3BUTOK 1 HACHIJIKHA 3J0YUHY
noTpeOye OUIBII IPYHTOBHOT'O BUBUCHHSI Cy0 €KTIB IUX BIJIHOCHUH — KEPTBU
(MOTEpMiJIoro) Ta 3JI0YMHIIS.

B ropuanuniil giTepatypi Juisi BU3HAYEHHSI 0COOH, sIKa MOCTpaXkaaia
BJ] 3JI0YMHY, HaillyacTille 3aCTOCOBYIOTh TEPMIHU «IIOTEPHUIHID 1 «GKEPTBaY.
TepMiH «noTepniaMil» 3a3BUYail BUKOPUCTOBYETHCS y KPUMIHAJIIBHOMY Ta
KPUMiHAIEHOMY TPOIIECyaTbHOMY TIPaBi.

OcTtanHIM 9acoMm 0arato HayKOBIIB y KPHUMiHAJbHOMY TpaBi MpH-
JUISIIOTH CBOIO YBary AOCIIKEHHIO noTepniioro. Pi3Hi aBTopu no-pizHOMYy
TPAKTYIOTH II€ TIOHSTTS.

JlocuTh HEOHO3HAYHE BU3HAYEHHS MOTEPIUIOTO Y KPUMIHATHHOMY
npaBi npononye T. [IpucskHIOK, sika BBakae, 0 MOTEPHUINM y KpH-
MiHQJIBHOMY IpaBi BU3HAEThCA (Pi3uuHa 0coba, 10, K 00 €KT 3arajbHO-
NPEBEHTHUBHOI Jii KPUMIHAJIBHOTO 3aKOHY, BIIUYBA€ 3aXHIIEHICTh OCTAHHIM,
Ky BTpadya€ BHACIIJOK COPUYMHEHHS 3J0YMHOM O€3M0CEPEAHbO i MKOIH
(abo y BHUMaAKy 3arpo3u ii 3alOiSHHS), B pe3yJIbTaTi 40ro ocoda CBiIOMO
Yy HI CIIpUiIMae OpraHaMM YyTTS 3MEHIICHHS a00 BTpaTy MailHOBHX YH
HeMaiHOBUX OJjar, mepeXuBa€ 3 IbOr0 MPHUBOAY 1 Ma€ MPaBO MOIMEPETHBO
BUpIIIYBaTH NUTAHHA NP0 KPUMIHAIBHO-TIPABOBI HACHIJKH BYHHEHHS
3nmounny [1, c. 11].

HaBenenomy BU3HA4YE€HHIO MPUTAMAHHUN HAaIMIpPHUN Cy0’ €KTUBI3M,
SKUI BUABIISIETHCSI B TOMY, 110 IOTPIOHO BCTaHOBUTH, NO-Nnepuie, BITIYTTS
NOTEPIITUM 3aXUIICHOCTI KPUMIHAJIIBHUM 3aKOHOM; no-0pyee, CBiioMe abo
HEYCBIJIOMJICHE CIIPUIHSATTS OpraHaMH 4yTTs 3MEHIIEHHs a00 BTpaTH Ojar;
no-mpeme, He3p03yMLJIO0, B YOMY IOJISITA€ MPaBo L€l 0COOM MONEpeaHbO
BUPIIIYBaTH MUTAHHS PO KPUMIHAIEHO-TTPABOB1 HACIIJIKH.
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M. CenatopoB BKa3ye, 1110 TOTEPIUTHI BiJ 3JI0YMHY — 1€ COLIaTbHUMA
cy0’exT, Onary, mpaBy 4H IHTEpeCy SKOTO0, II0 3HAXOAUTHCS 1] OXOPOHOIO
KPUMIHAJIBHOTO 3aKOHY, 3JI0YMHOM 3alOJII0EThCA IKOJa a00 CTBOPIOETHCS
3arpo3a 3amoisTHHA TaKoi 1 Ha SKOT0 BKAa3aHO B 3aKOHI MpHU (HOPMYIIFOBAHHI
MEBHOTO BUJIy 3J704uHY [2, c.41-42], mo0 € mocTaTHIM Ta JIAKOHIYHUM
1 JOCUTH TIOBHO BiI0MBA€ BCi O3HAKH IMOTEPITLIOTO.

VY KpuUMIHOJOTIT TOPSA 3 TEPMIHOM «IIOTEPILINIY» BUKOPUCTOBYETHCS
TEPMiH «KepTBa». ICHye ABI OCHOBHI MO3WINI MIOMO0 TEpPMiHA <«KEpTBa
3n0ouuHy». [IpuOiYHUKHN mepioi mo3uiii CTBEpHKYIOTh, IO JKEpPTBa — 1€
¢iznuHa ocoba, MroAMHA, SIKii Oe3rmocepeHbO 3IIOYMHOM 3aroaisHa (i3udHa,
MopanbHa ab0 MaTepianbHa IIKOJA (TaKk 3BaHE BY3bKE, OIEpallioHaIbHE
BU3HAUYEHHA KEPTBH). YKpaiHChbKUW BueHH O. MOICIOK TakoX BH3Hadae
KEPTBY 3JI0YHMHY SIK JIOJAMHY, SKId yHACHIOK Cy0 €KTUBHOTO Oa)KaHHS
37IOYMHIIA 200 3 00 €KTUBHO CKJIAAHUX OOCTAaBHUH 3aMOIIIOEThCS (I3UUHUMA,
MopansHul ab0 MaitHOBHi 30MTOK [7, . 7].

[MpuGiynuk apyroi no3umii JI. ®pank BHU3HAuae€, 1m0 >KEpTBa — II€
JroAuHa a0 MEeBHA CIUIBHICTH JIIOACH y Oyab-skiii ¢opmi iX iHTerparii,
SKUM TIPSMO 200 OTMOCEPEeIKOBAHO 3aro/IisHa IIKO/Ia 3II0YMHOM (1€ TaK 3BaHE
IIMPOKE, 3araJIbHOTEOPETUYHE BU3HAYCHHS KEPTBHU 37104nHY) [8, c. 85]. Bin
BBAXKA€E, 110 BIKTUMOJIOTIYHE MOHATTS «OKEPTBA 3JI0UMHY» OXOILTIOE HE TUIbKH
Oe3mocepeHIX KEpPTB, aje i KepTB BijJ 3aMaxiB Ha 3J0YMHU, OJIIU3BKUX
ponuyiB 3arubaux xeptB [8, c. 40—41]. Iliel Touku 30py AOTPUMYETHCS
B. Xpucrtenko, sSikuii HaroJIonrye Ha TOMY, IO <GKEPTBOIO 3JIOUMHY € HE
TUTBKH Ta 0c00a, sika Oe3rmocepeIHbO MOCTPAXKAAIa BiJl ICNIKTY, ajle ¥ piHi,
OJM3bK1, TOOTO Ti, XTO 3aJI€XaB Bij nmocTpaxkaaioro» [9, c. 38].

I1. {arens, okpiM (i3M4HUX 0Ci0, [0 MOTEPHUIOrO BiJl 3JOYUHY
(Y KpUMIHOJIOTTYHOMY CEHC1) BITHOCUTH TaKOX 1 opuauanux ocio [10, c. 20].

Kananceka Buena M. bappuib BU3Hauae XepTBY 3JI0YMHY SIK 0COOY
(rpymy oci0), siki mepeHecinu Oe3rnocepe/iHe MOCATaHHS Ha CBOi OCHOBHI
npasa 3 60Ky 1HII01 ocoOu (rpymu ocib), siki aisu ceigomo [11, c. 60].

B. TynsakoB 3a3Havae, 110 >KEPTBOIO 3JI0YMHY BU3HAETHCS OYJb-sKa
¢i3uunHa ocoba (corianbHa CHUTBHICTH, OpraHizallisf), SKid 3JI0YMHOM 3a-
noaistHuM (pi3uyHMil, MaTepianbHU a00 MopabHHit 30uTOK [12, c. 28].

Jlexnapatiisi OCHOBHUX IMPHUHLMIIIB MNPaBOCYs AJIs )KEPTB 3JI0UHHIB
1 3JI0B’KMBaHHS BIaI00, npuitHaTa ['enepanbHoro Acambneero OOH 29 mwic-
tomaga 1985 p., TepMiH «KEPTBU» TPAKTy€e SK «OCOOW, SKUM I1HAMBI-
nyanbHO a00 KOJEKTHMBHO OYJIO 3aMoJiISIHO IIKOIY, BKIIFOYAIOYU TIJIECHI
YIIKOKEHHST a00 MoOpaibHHMH 30UTOK, ab0 I1CTOTHE OOMEXKEHHS IXHIX
OCHOBHHUX TpaB Yy pe3yibTaTi Aii a00 0e3MisUTbHOCTI, 10 MOPYIIY€E YUHHI
HAaI[lOHAIbHI KPUMIHAJIBHI 3aKOHU JIepP>KaB-wIEHIB, BKIIIOUAIOYH 3aKOHH, 110
3a00pOHSIOTH 3JTOBXKMBAHHS BIAJ0I0... [TOHATTS «kKepTBa» y BIMOBIIHUX
BUMAJKaX BKJIIOYAa€ poaAuyiB ab0 yTpuUMaHIIB Oe3MOoCepeHbOl >KEPTBH,
a TaKoX 0ci0, SKUM OyB 3aMoJITHUI 30MTOK MpU CIpoOl HAJATH JTOTIOMOTY
XKEPTBaM, IO MepedyBarOTh y TSHKKOMY CTAaHOBHIII, a00 3amo0irTi BiKTH-
mizarii» [13, c. 4]. Kpim Toro, Jleknapaiiis OKpeMo BHALISE KaTEropiro KEPTB
3TIOBXMBAHHS BIAJOK0 SIK 0Ci0, «IKUM I1HAMBIAyaabHO a00 KOJEKTHBHO
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Oyra 3amojisiHa MIKO/Ia, BKIFOYAIOUM TUIECHI YIIKOJDKEHHS a00 MOpaIbHUN
30UTOK 200 iCTOTHE OOMEXKEHHsI IXHIX OCHOBHHX IPaB y pe3yibTaTi aii abo
0€3I1sITbHOCTI, 1110 I1I€ He SABJIs€ COO0I0 MOPYIISHHS HalllOHAIbHUX KapHUX
3aKOHIB, aJieé TAKOro, IO € MOPYIIEHHSIM MIKHAPOAHO-BU3HAHUX HOPM, SIKi
CTOCYIOThCS MpaB JroauHm» [13, c. 6].

HaBeneni Bu3HAuUEHHS TOHATTS <«OKEPTBA 3JIOYMHY» JO3BOJISIOTH
3pOOUTH BUCHOBOK, 1110 O3HAYEHI MO3UIlIT HAYKOBI[IB PO3ALUTHIINCH HE JIUIIIC
B TOMY, Y4 MOXJIMBO BU3HABaTH SIK KEPTBY COILIAJIIbHY CIHIIBHOTY a0o
IOpUANYHUX 0Ci0, aje W y TOMy, BU3HAIOTh UM HE BU3HAIOTH aBTOPU SIK
XKEPTBY 0CO0Y, AKiH KOy 3aM0JIITHO OTOCEPEIKOBAHO.

[IpencTaBHUKY TIEPIIOT MO3UIIIT 3MIITYIOTh TIOHSITTS )KEPTBH 3JI0UUHY
i mpeaMeT BIKTUMOJIOTIYHOTO BHBYEHHs. Lleil mpeamer BKitoYae i CIiib-
HOCT1, TOMY III0 BOHM MOXYTb MaTH IE€BHI SIKOCTI ypa3JMBOCTI (MacoBOi,
TPYMOBOi BIKTUMHOCTI), 110 SIBJISIOTH COO0I0 CyMapHE y3arajbHeHe BUPasKeH-
Hs SIKOCT€HM 1HIWMBIAyalbHOI BIKTUMHOCTI. OKpeMa JIOJuHA, MiJIaI04iCh
BIUTMBY Ti€l a00 1HIIOI CIIJILHOCTI, MOXKJIMBO i CTa€e OLIBII ypa3IuBOIO, ajie
[[e HE CBIIYWTH, 10 BOHA KOJEKTHBHA XepTBa. TyT iHIIE — B3aeMOis
0CcOo0H 13 CUTYAIIIETO.

[ToHSTTS KEPTBU SIK «CHIIBHOCTI JIFOACH» MaJlo MO JacTh BIKTH-
MOJIOT1YHI/ Teopii, BOHO BiJlipBaHE BiJ peaJbHUX MOTPEO MPAKTUYHOI MPO-
¢inaktuku. Takuit 00’€KT BIKTMMOJOTTYHOT MPO(DITAKTUKH, SK «CHUIBHICTD
monen y Oyab-sakiii gopmi ixX iHTErpaiii», IpocTo HEpeaIbHUH, OCKUIbKU
B IIbOMY BUTIQJIKY SIK JKEPTBY 3JIOUMHY MOXHA PO3IJISAATH BCE IO 3aBTOJIHO,
y TOMY YHUCJ1 i yC€ CYCIUIBCTBO B IIIOMY.

SIKImo OOMEXUTH pO3MIpH CHUIBHOT 1O TOPIBHSHO MPHUHATHUX
(TpyZI0BUM KOJIEKTUB, POJMHA, CYCIIU TOIO), 30MUTOK BiJ 3MOYMHHUX IiH,
HaBITh CIIPSIMOBAHUX MPOTH Ti€i 200 1HIIOI TPYIH 0C10, HE MOXKE OYTH 1HIITNM,
AK 3aMoAiITHUM Oe3rocepeH0 0co0aM, IO CTAaHOBIATH L0 rpymy. Tomy
CHUIBHICTD JIIOJIEH — 1€ CYKYMHICTh KepTB — (Pi3U4HMUX 0ci0. SIKIIo BigHO-
CUTH JI0 XKEPTB OKPEMUX OCI0, CIUIBHOCTI, IIKOJA SIKUM 3alojisiHa OIO-
CepeIKOBaHO, 3HUKAE crenr(ika BIKTUMOJIOTTYHOT MPOMITAKTUKH, 3aCHOBAHA
Ha BpaxyBaHHI EMOLIMHUX, BOJIbOBHUX, MOPAJIbHUX SKOCTEH, COLIIaJIbHOTO CTaHy
JIFOZICH, 1110 ONMMHWIMCEH O€3MOCcCepeTHIMU YYaCHUKAMU CUTYAaIli! 3JI0YHHIB.

[IpencraBHUKY ApyToi MO3HUIIIT CBOIO TOUYKY 30PY MOSICHIOIOTH TAKUM.
[[Inpoke po3yMiHHS MOHATTS «KEPTBA 3JOUUHY» 3aKpimieHo B Jlexnaparii
OCHOBHUX MPHUHLMIIB MPABOCY I JJIs KEPTB 3JIOYHHIB 1 3II0BKUBAHHS BIla-
JIO10, MiJIMMCAHHS SIKOi CBITYMTH MPO 3arajbHe BU3HAHHSA 1[bOT'O BU3HAYCHHSL.

[cHYIOTh Taki CKJIaau 3J0YUHIB, sIKI (PAKTUIHO 3aIMOMIOIOTH IIKOY
OKPEMHUM COIllaJbHUM CIUIbHOTaM, TpylaM JroJeH, OpUAUYHIA 0co0i
(HampuKJIa 1, TEHOLW/, PO3B’I3aHHS Ta BEJICHHS arpECUBHOI BilTHH, HE3aKOHHE
BUKOPUCTAHHS (PIPMOBOTO HalMEHYBaHHS, PO3TOJIOMICHHS KOMEPIIHHOT
TAEMHMIII, TOPYLICHHS MPaBHJI OOPOTHOU 3 €MieMisIMH TOILIO).

BxutoueHHs coliaibHOi CIUIBHOCTI M OpraHizauii 10 MOHATTS KEPTBU
37I0YMHY OOYMOBJICHO KOMIUIEKCHUM XapaKTepOM BIKTUMOJOTIYHUX JOC-
JKEeHb, 10 ONEPYIOTh MOHSITTSIM XEPTBH SK OCHOBHHUM IHCTPYMEHTOM
y Mi3HaHHI 3aKOHOMIPHOCTEN B3a€MO/Ii1 3TOUMHHOCT1 M BIKTUMHOCTI.
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HenaykoBo 1 aMoOpaJibHO BUKIIOYATH «PHUKOILIETHUX KEPTB» 13
CYKYHHOCTI 00’€KTiB, OXOIUTIOBAHUX MOHATTIM <GKEpPTBA 3JI0UMHY», HA TIH
MiJICTaBi, 1[0 BOHH OIOCEPEIKOBAHO IOB’SI3aHI 31 3JIOYMHOM, TOMY IIIO
«PUKOUIETHI XKEPTBU» (WICHH POAUHH, OTU3bKI 0COOU, pOJIUYi, yTPUMAHIII)
NEPEeKUBAIOTh TaKl K CTPAKIAHHS W BUABIAIOTH TakKli K CUMOTOMHM IICH-
XOJIOT1TYHHUX YCKIIaIHEeHb, SIK 1 TIpsiMi skepTBH [12, ¢. 32].

3iCTaBJIEHHA apryMEHTIB NPEJCTaBHUKIB MEPIIOi 1 Apyroi Mmo3uuii
JI03BOJISIE 3pOOUTH BIUCHOBOK TIPO Te, 1110 M. bappwis, I1. Jlarens, B. Tynsikos,
JI. ®pank, B. Xpucrenko, sk MpeACTaBHUKU APYTOi MO3MINI, BCE X TaKu
Ha TIepIe MICIe Y BU3HAUYCHHI )KEPTBH CTABJIATH JIOJIUHY, (QI3UYHY 0COOY,
a BXKe MOTIM CHUIBHICTH JIFOJIEH.

CTOCOBHO CIIBBIJHOILIEHHSI MOHSATh (GKEPTBA» Ta IOTEPHUIMHA BiA
37I0YHHY», BBaXKA€MO, IO JOCUTh OOrpyHTOBaHa mosuiis B. baruprapeesoi,
sKa HaroJoIlye, 110 MOTEPIUIUHA y BIKTUMOJIOTIT — YacTHHA y3aralbHIO-
I0YOTO TIOHATTS <CKEPTBa», 1 He OyJle BUKJIMKATH BEIMKHX 3alepeueHb
BXKUBAHHS TIOPSA 13 TEPMIHOM <OKEpTBa 3J0YHMHY» SK CHHOHIM TepMiHa
«moTepninui Bia 3nouuny» [14, c. 208].

Jlesiki BYEHI CIIpaBeAJIMBO 3HIMAIOTh MPOOJIEMATUKY CITiBBITHOIICH-
HSl TIOHSTH «KEPTBA» Ta «IOTEPIUINNA», TOMY aBTOP Ha/ajli BUKOPUCTOBYE
o0uBa TEPMIHU SIK CHHOHIMHU.

OCHOBHOIO BIJIMIHHOIO PHUCOIO «3JIOYMHIB B3aEMOBITHOCHH) € T€, 1110
BOHHM BYHMHIOIOTHCSI O0COOAMH, SIKI MAalOTh II€BHHM COIIIAJILHUH abo eMo-
IAHUN 3B 530K 13 JKEPTBOIO, TOOTO MEBHI B3a€MOBIJHOCHHHU, BIIOBIIHO,
KEPTBOIO TAKHX 3JI0YMHIB MOKe OyTH juime ¢izuyHa ocoba. TobTo Taka
KEpTBa TMOBMHHA MaTH <OKHBY MYIIy», SIKOI HE Ma€ Oprasizaiis, Mij-
MPUEMCTBO TOLIIO.

Jlo cknagy KepTB «3J70YMHIB B3a€MOBIIHOCHH» MAlOTh YBIUTH i «pu-
KOIIETHI XepTBU». Y IIbOMY BHUMAJIKy MoxkHa morogutucsa 3 B. O. Tymns-
KOBUM, OCKUIBKH 3JI0YMHENb MOXE CHPUYHMHHUTH LIKOAY TPETid 0co0i s
TOTO, 11100 HABMUCHO 3MYCUTH CTPAKIATH 1HIIIY KOHKPETHY JIOIUHY (TTOMC-
TUTUCH iH), HANPUKIAJ, BUKPACTH JIIOJAMHY, AWTHHY; 3IBAJITYBaTH abo
3amoAiSITH Pi3HI PI3UUHI CTPAXKIAHHS Ta 6arato 1HIIOTO. Y TaKUX 3J0YHMHAX
CTpaXXIaHHS CaMe «PUKOIIETHOT JKEPTBH» 1 € METOIO 3JI0UMHII. BunHIOI0UM
TaKW{ 3JI04YMH, BUHHUI PO3paxoBye Ha Te, IO I KOHKpEeTHA ocoba Oyze
NEPEeKUBATH TaKl XK CTPAKIAHHS W BUSBISATH Taki K CUMIITOMHU TICHUXOJIO-
TYHUX YCKIJIaIHEHb, K 1 mpsmMa xkepTtBa [12, c. 32]. Kinmesa mera nosnsrae
y CHPUYMHEHHI CTpaXKJaHb TPETid 0coll 3a paxyHOK 3aBJAHHS IIKOJIU
Oe3rnocepeIHLOMY MOTEPIUIOMY. X04a 3a3BUYail MeTa 1 He € 000B’SI3KOBOIO
O3HAKOIO CKJIQAy HACHJIBHUIIBKUX 3JT0OYMHIB.

Ocoba >kepTBH 3J0YMHY Ma€ CBOi OCOOJMBOCTI Ta O3HAKH, IO
BUJUISIOTH 11 13 3arajibHOTO CYCIIJIBHOTO KOJia SIK JIFOJHUHY, MOCTPaXKIaTy
BiJ 3710unHy. [l ocobmuBoCcTI poOATH 1i MPUBAOIUBOIO JJIS 3JIOYMHIA Ta
CKJIQZAtOTh ii BIKTUMHICTh. TOMY KPUMIHOJIOTIYHA XapaKTEPUCTUKA KEPTBU
37I0YMHY TOJSTae B aHami3i i coliaibHO-AeMorpadiyHuX, KpUMiHAIBHO-
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MPABOBUX, MOPAJIbHO-TICUXOJIOTTYHUX XapPaKTEPUCTUK Ta BUSBJICHHI TaKHX
13 HUX, 110 COPUSIIOTH 11 BIKTUMI3aIlii.

CyTTeBO Ha MOBEAIHKY JKEPTBH BIUIMBAIOTH aKIEHTYHOBaHI puCH ii
Xapaktepy. Y MCUXOJIOTIi MiJl aKIIEHTYyaIisIMU (BiJl 1aT. accentus — HAroJoc)
PO3YMIIOTh HOPMAJIbHY OCOOJIMBICTH XapakTepy, MpH KA OoKpemi i pucu
3aHAATO MIJICWICHI, BHACTIJOK YOTO BUSIBISETHCS BHOIPKOBA BPA3JIMBICTh
1010 OJIHUX TMICUXOT€HHUX BIUIUBIB MPHU 30€PEKEHH1 XOPOIIOi CTIHKOCTI J10
iHmmx. Ocoba 3 aKIeHTYHOBaHUMH PUCAMHU MOXE MO-0COOJIIMBOMY peary-
BaTH Ha PI3HOMAHITHI IICUXOT€HHI BILTUBH.

JI71s1 611BII TPYHTOBHOTO JIOCTIIKEHHSI 0COOM MOTEPIILIOrO HAYKOBIT
BJIAIOTHCS 710 KiIacu(iKaIliid )KepTB 3JI0YMHIB 32 PI3HUMH KPUTEPISIMHU.

Knacudikamis nmotepniimx Mae OPUHIUIIOBE 3HAYEHHS, OCKUIBKU
JI03BOJISIE CYAUTH B MOBHOMY 00CSI31 PO MOBEIHKY MOTEPIINX, CUTYAIIIIO0,
110 Mepeaye 3JI0YMHY, B3aEMOBIIHOCUHU 31 3JI0YMHLIEM, POJIb MOTEPIIJIOTO
B MEXaHi3M1 BUMHEHHSI 3JI0YUHY, YMOBH, 110 COPUSIIA BUMHEHHIO 3JI0YHHY,
PO HUIAXU Ta CIOCOOU 3aXUCTY KEPTBU 3JI0UUHY.

BpaxoByroun HayKOBO-NpPaKTH4YHI 3400yTKH, HAHOUIbLI 3HAYYLIOO
MiCTaBOIO Kiacu]ikallii )KepTB «3JI0UYMHIB B3aEMOBITHOCHUH» € XapakTep
B32€MOBI1IHOCUH JKE€PTBU 1 37TOUMHIIA.

O. IOpueHko 3amporoHOBAHO IIIKaBy Ta IPYHTOBHY KIIACH]IKAIli0
JKEPTB 3JIOUHHIB.

Cumyayiuni sxcepmeu, siki He OyJIM paHillle 3HaOMI 31 3JIOYHHIIEM Ta
CTaJIi HUMH BUIIAJKOBO BHACIIJOK BIUIMBY KOHKPETHOI KHUTTEBOI CUTYAILIi.

Imosipuicui scepmeu — BAMHEHHS 3JI0YMHY CTOCOBHO IUX 0Ci0 Mae
IMOBIPHICHUI XapakTep, 1 3J0YMHHUI HACTIJIOK € BHIIQJKOBUM CTOCOBHO
JTaHO1 KOHKPETHOI )KEPTBH.

3azoaneziov eusHaueHi xcepmey 3NOYMHHUX MISIHb — JIFOJIU, TIOB’s3aH1
31 3JI0YMHIEM POJWHHUMH, APYKHIMU, IHTUMHUMU Ta 1HIIUMU OJU3bKHUMH
cTocyHkamu. Haifyacrime 3109uH € pe3yJbTaToM HEeCHPUSTIMBOI CUTYAIlii,
sgKa CKjanacs W€ 3aJ0Bro J0 HOro BYMHEHHS, KOH(IIKTYy, IO MaB
3JIOYMHHUI HAacTaoK [6, c. 79-80].

Hagenena knacudikaiisi Mae yMOBHUM XapakTep 1 HE € BHUEpI-
Hoto [6, c. 81]. BoHa mae y3aranbHIOIOUMH XapakTep, TOMY IO MOALILE
KEPTB Ha TaKWX, AKi OyJau 3HAOMI 31 3JIOYMHIIEM Ta nepeOyBajid 3 HUM
y CTOCYHKaX, 1 TaKHX, 1110 HE 3HAJIU 3JIOUYUHIIA JI0 3JI0YHHY.

Ockinpku knacudikargis O. FOpueHKO CTOCYEThCS KEPTB TSIKKUX
HAaCWJIbHUIIBKUX 3JI0YMHIB, IOPEUHO PO3IJISHYTH H iX 1HII KaTeropii ;kepTB
Ta JOTIOBHUTHU O3HA4YEHY KJlacu(iKalliro 1€ OJTHUM BUIOM.

Ymosno-eusnaueni srcepmeu — 0coou, 3 IKUMU 370YHMHELIb HABMUCHO
MO3HAHOMMUBCS, 11100 CTBOPUTH CIPHUSTINBI YMOBU JUIsl BAMHEHHS 3JI0YHHY
(HampuKIajd, YOJIOBIK 3HAHOMHUTHCA 3 NIBYMHOIO, IIOO0 MOTIM 3TBAJITYBaTH
ii a00, CKOPUCTABIINCh YTBOPEHOIO JOBIPOIO, 3aBOJIOAITH MAaHOM).

TakuM 4ynHOM, 32 BUJIOM 3B’SI3KYy CyO’€KTa 3JI0UHMHY Ta MOTEPIILIIOro,
KEPTB «3JIOUYMHIB B3a€EMOBITHOCHHY» MOKHA TOJIUTUTH Ha TPU TPYTIH.

0 00000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000
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Cimetino-nobymosi odicepmeu — TOTEPIl, SKI MalTh CIMEHHHM,
POIMHHUMN, TFOOOBHUM, APYKHIHN, CyCIACHKUNA 3B’ 130K 31 3JI0YMHIIEM.

Kopnopamusni sicepmeu — BUNHEHHS 3I0YMHY BiIOYBa€ThCS HA IPYHTI
CTy’KOOBHX, KOMEPIIHHUX, O13HECOBUX Ta 1HIIMX KOH(IIKTIB, IMOB’sI3aHUX
13 CyMICHOIO 200 KOHKYPEHTHOIO AISIbHICTIO CYy0’€KTIB.

Hopmamueni orcepmeéu — BUMHEHHS TMPOTHUIIPABHUX [IiSIHb CTOCOBHO
HUX CTa€ MOXJIMBUM YHACIIJOK ICHYBaHHSI MIX >KEPTBOIO Ta 3JIOYHHIIEM
3B’SI3KY, BPETYJIbOBAHOTO TIEBHUM JOKYMEHTOM (HAIMPUKIIAI, 3JTOBKUBAHHS
OMIKYHCHKUMU TIPaBaMHu).

BucHoBku. JKepTBow «37T04YMHY B3aEMOBIIHOCHH» € (i3zudHa
ocoba, sKii BHACHiIOK a00 3a yMOBHU 1 B3a€EMOBITHOCHH 31 3JIOYHHIIEM
oesnocepeHLO a00 OMOCEepeKOBAaHO 3aBAaHO (I13UYHOI, MOpaibHOI abo
MaMHOBOI IIIKOIH.

BusnavanbHOIO0 03HAKOIO KEPTBH, SIKIM 3aMOA1sTHO KOy BHACIIAOK
a00 3a yMOBH B3a€MOBIJIHOCHH 31 3JI0YMHIIEM, OyJ/ie ICHYBaHHS MiX HUMU
caMe TaKuX CTOCYHKIB, K1 TPU3BEJIH JI0 11 BIKTUMI3aIlii.

st po3poOKHM 3aXO[IB MIOA0 3amoOiraHHsi, 31e01IbIIOT0, HACUIIb-
HUIBKAM 3JIOYMHAM BU3HAUEHHS CYTHOCTI TOHSTTS «KEPTBA 3JIOYUHY
B32€MOBIJIHOCUH» TMOTpeOy€e MOAAIBIIOrO JOCHIDKEHHS 1 HE JIMIIE Ha
TEOPETUYHOMY PiBHI.
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Koriagina A. The category «victim of relationship crimey in legal science.

Background. According to the main provisions of the Constitution of Ukraine,
a person, his/her life and health, honor and dignity, personal immunity and security are
recognized as the highest social values. Unfortunately, the large-scale political and
economic transformations taking place in our state are accompanied by aggravation of
social contradictions and contribute to the growth of confrontation, brutality and
aggression in various forms of interpersonal interaction, in particular the commission of
crimes against the person and his/her property, while the peasant requires to look at the
person as an individual who is a participant of social relations, and, meanwhile, has its
own unique individual characteristics and internal (subjective) features.

The aim of the article is to conduct a theoretical analysis of the victim of a crime,
to which led the deviant relations of the victim with the criminal.

Materials and methods. The scientific and theoretical basis of the research is the
works of the Ukrainian and foreign criminologists, as well as other legal scientists on
mentioned topic. General and special research methods are used in correlation in order
to solve research’s tasks. Constitution of Ukraine, criminal and criminal procedural
legislation, as well as other laws and regulations, are the normative basis of the article

Results. The author, basing herself on the main positions in defining the concepts
of the victim of the crime and the identity of the offender, proposed her own definitions of
these categories with regard to «crimes of relationshipsy». The defining feature of the victim
and the offender in the «crimes of relationships» is the existence of a relationship between
them that has led to the victimization of one subject and the criminalization of another.

Conclusion. The victim of the «crime of relationshipsy is an individual who, as
a result of or in the course of his/her relationship with the criminal, has been directly,
or indirectly, harmed physically, morally or materially.

The defining sign of the victim, who was harmed as a result of, or on condition of
the relationships with the criminal, is the existence between them exactly those relationships
that led to his/her victimization.

Keywords: crime victim, victim, victimization of a person, relationships, conflict,
determination.
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ANTIMONOPOLIC CONTROL
OF INFORMATION EXCHANGE
BETWEEN COMPETITORS

The normative principles of evaluation of information exchange between rival
enterprises based on the experience of the EU regarding compliance with the legislation
on protection of economic competition are investigated, forms of information exchange
between competitors that are compatible (incompatible) in the context of the protection
of economic competition, the progressive international practice on termination of violations
in the form of information exchange, which leads to distortion of economic competition is
analyzed. The prospects of normative settlement of requirements in the current legislation
are defined.

Keywords: information exchange, tacit consent, concerted actions, competition law.

baxanunckaa 0., byzaenko H. AnmumoHononvHulii KOHMpOaAb 00MeHA
ungopmanueit mexncoy KoHkKypenmamu. Vcciedoanvl HOpMAMUBHbIE OCHOBbL OYEHKU
obmeHa uHgopmayuel Mmexcoy NpeOnpusmusIMU-KOHKypenmamu Ha octoge onvima EC
8 KOHMeKCcme COOMOOeHUsl 3aKOHOOAMENbCMEA 0 3aujume IKOHOMUYECKOU KOHKYPEeHUUU,
Gopmvl 0Oomena ungopmayuell MexHcoy KOHKYPEeHMAMU, KOMopble AGISIOMCs CO8MeCmu-
MbIMU  (HECOBMEeCUMbIMUY) 8 KOHMEKCMe 3auumbl IKOHOMUUECKOU KOHKYDEeHYUU,
NPOAHATUZUPOBAHO  NPOSPECCUBHYIO  MENCOYHAPOOHYIO NPAKMUKY N0  NPeCceyeHuio
Hapyuweruil 8 sude obmena uHpopmayue, Ymo npusooUm K HAPYUEeHUIO IKOHOMUYECKOU
Koukypenyuu. Onpedenienvl Repcnekmugbl HOPMAMUGHO20 YPe2yauposanus mpebosanuil
6 Oelicmsyrouiem 3aKoHo0amenbCmae.

Kniouesvie cnoga: odMeH nHpoOpManye, MOIYAINBOE COTIACUE, COTIACOBAH-
HBIE JEHCTBUA, KOHKYPEHTHOE 3aKOHOATENbCTBO.
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Background. In the current conditions the obtaining information on
market dynamics, trends in demand changes, alternative offers from
competitors is vital to maintain the effective operation of business entities
in the market. Normal business practice is the discussion of legislative
initiatives, non-confidential information of a technical nature, quality and
safety standards and various aspects of the development of the industry as
a whole. However, for direct or indirect information exchange, there may
be various unwanted intentions of business entities (for example, elimination
of competitors, creation of entry barriers, price level agreement, certain
discounts, sales volumes, geographical distribution of the market, etc.).
Therefore, obtaining information and exchanging certain data can carry
significant risks of distortion of the competitive environment, which means
that under certain conditions such actions may be considered by the
competition authority as anticompetitive practice.

In this regard, the question is where 1s the boundary between lawful
actions and a violation of the legislation on the protection of economic
competition. In practice, the assessment of the admissibility of information
exchanges is usually accompanied by many problems, in particular, with the
collection of appropriate evidences of informal arrangements, in particular
the demonstration of the causal link between the information exchanged
and the changes taking place in the relevant market. Competition agencies
are always faced with these facts, especially when it is necessary to prove
the restriction of competition on the consequences.

Analysis of recent researches and publications. The works of
such scholars as A. Usova, V. Gladka-Batiuk, M. Bloom, A. Kapobianco,
F. Wagner-von Papp, H. Niemeyer, E. Bissocoli, C. Osti [1-8] are devoted
to the analysis of the peculiarities of information exchange among
competitors in the context of observance of competition law.

The aim of the article is to provide a comprehensive system analysis
of the problems of legal regulation of agreements on the exchange of
information between competitors, defining the prospects for the development
of Ukrainian competition law, taking into account the experience of normative
regulation of information exchanges in the EU and other countries of the world.

Materials and methods. The theoretical basis of the article was the
scientific works of scientists from various fields of law, which to some
extent studied the problems of information exchange between competitors
in relation to monopoly risks (antitrust compliance) and improving the
regulatory provision of antimonopoly regulation. There were also used the
philosophical methods of cognition (dialectical, hermeneutic), general science
(analysis and synthesis, systemic-structural, modeling, abstracting, formal-
logical, historical) and special methods used in jurisprudence (methods of
interpretation of rules of law, legal-dogmatic, comparative legal).

Results. Each country has its own history of adopting the Manual for
the exchange of information between competitors [9—10]. In Mexico, the
Federal Law on Economic Competition defined the criteria for assessing
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the exchange of information, which caused great uncertainty for companies,
professional and trade associations [11]. In part, due to these problems, the
law also provides that the Comision Federal de Competencia Econdmica
(COFECE) may issue recommendations and directives for its implementation
and realization, as well as to assist the private sector in complying with its
provisions. Recognizing the importance of providing certainty on the issues of
information exchanges and in response to all requests from the private
sector, in 2015 the Federal Commission has developed the Guidelines for
the exchange of information between competitors. In December 2009, the
Canadian Competition Bureau published a series of Guidelines on Competitive
Cooperation [12—13]. Documents are devoted to the exchange of information
between competitors in the form of direct and immediate exchanges, and
through trade associations. The Fair Trade Commission of Japan has
published Guides on the activities of trade associations [14, p.42].
Although the Manual directly examines the possible impact on competition
through the activities of trade associations, the detailed assessment of the
exchange of information within the trade association by the Commission on
Fair Trade of Japan, can be applied even outside the context of the trade
association. In particular, the Japan Fair Trade Commission proceeds from
the fact that a tacit conspiracy will definitely facilitate the exchange of
information, in particular, related to important competitive factors.

In Ukraine, there is a need for the development and adoption of
a Manual for the exchange of information between competitors, which will
enhance the awareness of the business community (including associations
and chambers of commerce), lawyers, society as a whole on the main
aspects of assessing information exchange between competitors in the context
of compliance competition law by the competition authority in order to
promote good business practices, protect the competitive environment and
improve the well-being of consumers.

Most often, information exchanges take place within existing business
relationships and/or the conclusion of formally irreproachable contracts, the
content or consequences of which have signs of the law abuse. In legal
practice, the question of the limits of the implementation of the principle of
freedom of economic contract has become more and more commonplace in
recent times. At the same time, as A. O. Belianevych correctly notes, the
general principles of civil law defined by Article 3 of the Civil Code of
Ukraine are the norms — principles, «dry residue» of civil law, which
determine the vector of regulation of social relations based on equality, free
expression of will, property independence of their participants. In the field
of regulating civil-legal contractual relations, the main burden is the
principle of freedom of contract and the principle of justice, integrity and
prudence (Article 3 of the Civil Code of Ukraine). However, in the
Commercial Code (CC) of Ukraine, the principles on which the legal
regulation of economic contractual relations is based, are not separately
identified and can be deduced from the general principles of management
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set forth in Art. 6 of the Civil Code of Ukraine, first of all, the freedom of
entrepreneurship within the limits defined by law, and the restriction of state
regulation of economic processes in connection with the need to ensure
social orientation of the economy, fair competition in entrepreneurship,
environmental protection of the population, consumer protection and safety
of society and the state. Thus, the principles of contracts (civil and
commercial) should not only serve as a guide in shaping the content of
positive law, but also to determine the direction of enforcement [15, p. 65].

Issues related to antitrust risks related to information exchanges are
becoming more and more relevant in today’s world. Ukrainian companies
are already experiencing new trends in strengthening the control of the
Antimonopoly Committee of Ukraine for the exchange of information
between companies operating in the relevant market. In Europe and the
United States, business has long been very cautious with the «dialogue» with
competitors, the norm was the training for employees on the «safe area»
in the exchange of information. This was preceded by a significant practice
of the competition authorities in proving the anticompetitive effects of
exchanges of information and a wave of large fines for such unlawful
actions [16—19].

The conclusion of the Association Agreement between Ukraine and
the EU placed an issue of adaptation and unification of the current competition
legislation of Ukraine to the EU standards on the agenda. Despite the fact
that the practice of controlling the exchange of information between
competitors in the EU has more than forty years, the unified position on this
issue has developed in the EU only at the beginning of the second decade
of the XXI century. In particular, in 2011, the European Commission adopted
a detailed Notice «Recommendations on the application of Article 101 of the
Treaty on the Functioning of the European Union for horizontal cooperation
agreementsy» [20], which outlines the main principles and criteria for assessing
the admissibility of information exchanges. The document specifies the
characteristics of the illegal exchange of information; certain features of the
markets, the presence of which facilitates the illicit exchange of information;
conditions of release from liability. According to European legislation, the
exchange of strategic confidential information is illegal (violation of Article 101
of the Treaty on the Functioning of the European Union). According to the
Notice, such information generally refers to prices (such as actual prices,
discounts, increases/decreases in prices), customers, production costs, turnover,
profits, product quality, marketing plans and strategies, production risks,
investments, technologies, etc.

An analysis of European practice has led to the conclusion that
anticompetitive exchanges of information are most likely in markets that
are transparent, highly concentrated (especially oligopolistic), simple and
stable, where new players sometimes appear, including through significant
entry barriers to such markets. Enterprises involved in the exchange of
information, in most cases, are homogeneous in terms of their value, product
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mix and market share. In markets with such characteristics, favorable
conditions for enterprises to conclude silent deals, successful monitoring of
their implementation and application of sanctions for avoiding agreements
are created. Under such conditions, the result of the development of competitive
relations as a result of information exchange depends both on the initial
characteristics of the market where the exchange takes place, and on the
possible changes in these characteristics that may arise as a result of the
exchange of information. Therefore, it is necessary to analyze not only the
initial characteristics of the market, where the exchange of information
takes place, but also the forecast of the development of a market situation
without such exchange.

Also, the probability of coordinating competitive behavior is higher
in the markets of the same type of goods, where competition is reduced
exclusively to the price but the role of non-price factors is leveled, such
as assortment, brand image, format and quality of service, etc. In addition,
a significant impact on competition may occur if the enterprises involved in
the exchange of information have large market shares. As a rule, significant
anticompetitive risks can arise when companies exchange information that
relates to the entire market or a significant part of it: otherwise, uncertainty
remains for the rest of the market participants and in the case of a conspiracy
it is unknown what other players will react to, which will impede effective
coordination of the arrangements.

The nature of the exchanged information, the frequency of exchanges
and the way in which this occurs (public/non-public information sharing)
are important to assess whether information will be exchanged to actual
collusion/anticompetitive practices. The greatest risks of distortion of
competition arise when exchanging data on future prices and sales volumes;
when exchanging current or recent prices of individual enterprises or other
individualized information that reduces uncertainty about future prices,
pricing components, promotions, market shares and contractual terms with
suppliers or buyers. The high degree of threat is the sharing of confidential
and strategic business information, which, having got to competitors creates
competitive advantages for them in comparison with other market participants.
There is a direct proportional dependence: if the more information is detailed
and individualized, it is the more likely that the exchange of such data will
have a significant negative effect on competition [9].

An important part of evaluating information exchange agreements
is the analysis of specific characteristics of the exchange, such as its purpose,
the conditions for access to information and participation in the exchange,
and also the type of information exchanged (e.g. public or private,
aggregated or detailed, historical, current or predictable), the frequency of
such information and its importance for fixing prices, volumes or market
conditions of operation. For example, the exchange of aggregated data on
sales volumes and production in a particular sector of the economy is allowed,
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when it is rather difficult to take into account individualized information
at the enterprise level [9—11].

The scope of the exchange of information between enterprises operating
in the relevant market is a complex sub-sector of competition law. The
exchange of forecast, current, unconsolidated information on the concentrated
market of homogeneous goods is prohibited, whereas the exchange of
historical and aggregated data in the market of differentiated products may
be permitted. Between these two extremes there is a «grey zone», where
compatibility with the rules of competition for each exchange must be
evaluated taking into account the characteristics of the structure of the market,
the parameters of the exchange of information pursued by the enterprises
of the purpose of exchange.

The impact of information exchange on competition should be assessed
on a case-by-case basis. The competition authorities of the European Union
member states consider the exchange of individualized information, especially
valuable to competitors, as a serious violation of the anti-trust law, which
provides for severe sanctions, and in some countries, criminal prosecution.
The more detailed information, the more it relates to the future (strategic)
plans of enterprises, the more important is its inaccessibility for competitors.
Analysis of the practice of using Art.101 of the Treaty on the Functioning
of the European Union (TFEU) allows us to conclude that it does not matter
how the company receives information from a competitor — by e-mail,
phone or informal meeting, during an informal conversation. Also, it does
not matter whether such an exchange occurs directly or through third parties
(association, joint vendors or buyers, consulting firms, authorities, etc.).
Silent consent to obtain information from a competitor is also regarded as
exchange participation, because regardless of the way information is received,
it is presumed that the knowledge of this information will affect the
following behavior of the enterprise on the market [13].

Article 101 The TFEU is intended not only to protect the direct
interests of individual competitors, but to protect the fundamental principle
of competition between economic entities, that is, the lawful structure of the
market and, consequently, competition as such. Therefore, in its application,
any interpretation of the European Court is binding on all national courts
of the EU member states. The provisions of Article 101 of the TFEU may
be declared inapplicable if the agreements or concerted practices contribute
to the improvement of the production or distribution of goods or to technical
or economic progress, provided that they give a fair share of the profit to
consumers, do not impose restrictions that are not required to achieve these
goals and does not allow interested economic entities to eliminate
competition for a significant part of the products concerned. This provision
is fully taken into account in domestic legislation on the protection of
economic competition.

An analysis of the European practice of terminating the violations of
competition law in the form of anticompetitive exchanges between economic
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entities operating on the relevant (relevant) market allowed establishing
of the following features.

Anticompetitive practice of an enterprise can be determined not only
by the consequences of unlawful behavior, but also for the purpose, that is,
because of the very purpose of the impact on economic competition. There
is no need to consider the effects of an information exchange when its anti-
competitive purpose is established. In cases where the results of the
information exchange analysis did not establish that the negative impact on
economic competition was sufficiently substantial and was pursued as the
goal of such exchange, it’s possible or actual consequences in terms of
preventing, eliminating, limiting or distorting economic competition in the
relevant market are considered.

An information exchange between competitors will be considered
anticompetitive even when its purpose is to eliminate uncertainty about the
expected behavior of participating companies. For this, it is not necessary
that actual prevention, elimination, restriction or distortion of competition
or a direct link between the concerted actions and one of the essential
parameters of competition (for example, consumer prices) — in some cases
it is sufficient to prove the very possibility of negative influence on economic
competition (terms of trade).

The legal assessment of the exchange of information in the context of
the functioning of the cartel should be provided separately, taking into account
the existence of a conspiracy in the relevant market (a complex violation).
That is, anticompetitive exchange of information is an independent violation
of the legislation on the protection of economic competition. In the case of
a complex violation there is no need to identify a specific form of illegal
behavior.

Even when competitors exchange information that is not individually
confidential about planned future business parameters (prices, sales volumes,
etc.), competitive authorities should evaluate the possible consequences of
such exchanges for economic competition, taking into account a set of specific
characteristics. It should be noted that according to the case law of the
European Union, in order to reach an agreement in the sense of Article 101
of the TFEU it is sufficient that enterprises express their common desire to
behave in the market in a certain way. In addition, if a representative of an
enterprise is present at meetings at which the parties agreed on a certain
behavior on the market, then this enterprise may be held responsible for
the violation even if its own behavior in the market does not correspond to
the agreements reached. The fact that an enterprise does not comply with
a meeting that pursues an anticompetitive purpose does not relieve it of
responsibility if it has not taken appropriate measures.

In determining the amount of fines, the European Commission pays
special attention to the need to ensure a deterrent effect of similar violations
in the future and to respect the principle of proportionality, and therefore the
fine for breach may increase for enterprises with significant market power
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(for example, particularly large turnover from the sale of goods or services).
It should be noted that if the company knew about the exchange, the
intentions of the exchange or it received the information itself (which had
signs of wrongful practice), however, it did not distanced publicly and within
a reasonable time from the situation in which the said enterprise appeared,
and/or did not report about it to the competent authorities, it is believed that
such an enterprise effectively promotes the possibility of existence, the
duration of the violation and jeopardizes its disclosure. In this case, there is
a passive mode of participation in the violation, which does not relieve the
said enterprise from liability. According to the case law, the condition for
the reciprocity of concerted action implies that when one enterprise reveals
its future intentions to another (competitor), the latter, at least, accepts this
information. For such an enterprise, an increased factor in the calculation of
penalties will be applied, since the situation in which the party was aware of
the possibility of concluding/existence of the relevant unlawful arrangements
and did not take appropriate measures or implemented them after inspections
by the competitive authority is an aggravating factor. It is sufficient for the
European Commission to establish that the relevant company participated in
meetings, during which antitrust agreements were concluded in order to bring
the participation of the company to them. If the company’s participation
in such meetings is established, then it is the duty of it to prove the absence
of any anticompetitive intentions, while enough actions of the person who
has the right to act on behalf of the enterprise [14—15].

A particular difficulty in qualifying anticompetitive information
exchange is the collection of a sufficiently adequate evidence base that
would prove that, among other things, it is the informal unlawful agreements
reached about the purpose of distortion of competition in the relevant
market, the ways of achieving the future behavior of the exchange
participants, the creation of entry barriers. Evidence on cases can be: system
messages of the information system administrator, advertisements, email
correspondence, audiovisual recordings of meetings; transcripts of meetings,
copies of minutes, handwritten notes; standard sheets of manufacturers
to their regular buyers, copies of parking tickets; accounting records on
employee expenses for certain purposes; commercial reports of companies,
information from periodicals, correspondence of the branch association,
witnesses’ testimonies, written explanations of the parties, etc. In this regard,
the competition administration should have the authority to carry out
sudden inspections of enterprises and associations [15, 20].

Application of the Mitigation Program is a necessary «tool» for
a competitive agency, firstly, in identifying informal contacts of business
entities with signs of violation of competition law; and secondly, in proving
of the unlawfulness of the information exchange, since, in such cooperation
with the competitive authority, the participants of the exchange provide
important evidence and evidence in the case; thirdly, in demonstrating its
openness and transparency in law enforcement activities to the business
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community, since the goal is to encourage business entities to be honest market
participants who are responsible for maintaining public welfare in the country.

Conclusion. The need for the adoption of the Guidelines for assessing
the exchange of information between competitors in Ukraine is justified not
only by the possibility of significant anti-competitive effects (especially if
exchanges took place within the framework of the existence/maintenance of
the cartel), but also the importance of the availability of market information
and the positive effects that may result from information exchanges.
Although this document should not duplicate the provisions of the Law on
the Protection of Economic Competition, it will be of a recommendatory
nature, creating the legal basis for ensuring certainty in cases of information
exchanges between competitors, as well as encouraging the voluntary
observance of fair market rules. This is important for protecting the legal
position of the competitive authority when considering relevant cases in court
instances. Consequently, the adoption of the Guidelines (recommendations)
in Ukraine is necessary for all target groups: the Antimonopoly Committee
of Ukraine, companies, associations and chambers of commerce, lawyers
(lawyers, judges), society as a whole.
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bakanincexa 0., Byzacnko H. AHmumononoavHuil KOHmpoas 00MiHy ingopma-
Uicto Midec KOHKypeHmamu.

Ilocmanoexa npoonemu. B cyyachux ymosax ompumaris inghopmayii npo OuHamixy
PDUHKY, MeHOeHYIi 3MIHU NONUMY, AlbMEPHAMUGHI NPONO3UYIL 6i0 KOHKYDEHMIB HCUMMEBO
HeoOXIOHO 071 NIOMPUMKU eeKmUsHOi OisLIbHOCHE cyO '€KmMI8 20CNO0APIOBAHHS HA PUHKY.
Tomy ompumarus inpopmayii it 0OMiH neGHUMU OAHUMU MOICYNb HECU 8 COOI ICMOMHI
PUBUKU CNOMBOPEHHSI KOHKYPEHMHO20 cepedosuiyd, a 3Hauumy, 3a NeGHUX yM08 maxi Oii
MOACYMb PO32NA0AMUC KOHKYDEHMHUM 8I00MCIMEOM K AHMUKOHKYPEHMHA NPAKMUKA.
Y 36’a3xky 3 yum akxmyanvHum € NUMAHHA, 0e 3HAXOOUMbCA MeHCa MIXHC NPABOMIPHUMU
Oisamu i NOPYUEHHM 3AKOHOOABCMEA NPO 3AXUCH eKOHOMIYHOI KOHKYDEHYIl.

Ananiz ocmannix oocnioncensy i nyonikauii. Ocobausocmam iHghopmayitinozo
00MiHY ceped KOHKYPEHMI8 ¥ KOHMeKCmi OOMPUMAHHS KOHKYPEHMHO20 3AKOHO0A8CMEa
nocesiueHo npayi 6azamvox Haykoeyis, soxpema A. Ycoeoi, B. Iiaodkoi, M. Bnymom,
A. Kanobwvsnko, Ilann @. Baenep-gon, X.-FO. Himetiep, E. bicoxoni, K. Ocmi.

Memoro cmammi € KOMIIEKCHUU CUCIEeMHUL aHali3 npobiem npagoeozo peyiio-
8aHHA Y200 w000 O0OMIHY IHGhOpMayii Midc KOHKYpenmamu, GUHAYEeHHsI NepCHeKmuUe
PO36UMK)Y KOHKYDEHMHO20 3aKOHO0A8Cmea YKpainu 3 ypaxy8anHam 00C8i0y HOPMAMUBHOO0
spe2yntosants inopmayitinux oominie ¢ €C ma iHwux oepacasax ceimy.

Mamepianu ma memoou. Teopemuuny ocnogy cmammi CKIAMU HAYKOSI npayi
BUYEHUX 3 PIZHUX 2any3ell npaesa, siKi 6 Mitl yu iHWil Mipi 00CHIOHCY8AIU NPOOAEMU OOMIHY
iHhopmayii midic KOHKYpeHmamuy 3 MOYKU OYIHKU MOHONOJLHUX PUSUKIE (AHIMUMOHONOIb-
HO020 KOMHAAEHCY) Ma 800CKOHANEHHSA HOPMAMUBHO20 3a0e3nedenHs aHMUMOHONONIbHO20
peeymosans. Taxooxc euxopucmani inoco@coki memoou niznanHs (OianeKmuyHuil, 2ep-
MeHesMUYHULL), 3a2aTlbHOHAYKOBI (AHAN3 Ma CUHME3, CUCIEMHO-CIPYKIMYPHULL, MOOEIHO8AHHS,
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abcmpazysanis, POPMATLHO-IOSTUHUL, ICTMOPUYHUL) A CReYianbHi Memoou, Wo BUKOPUC-
MOBYIOMbCSL Y NPABOIHABCME] (MEMOOU MAYMAUEHHSI HOPM NPAsa, 1OPUOUKO-002MATIUY-
HUI, NOPIGHAIbHO-NPABOBULL).

Pesynomamu 0ocnioxycensv. Ananiz esponeticokoi npaxmuku 003601U8 3p0OUmu
BUCHOBOK, WO AHMUKOHKYPEHMHI 00MiHU THopmayicio HAUDIIbUWL IMOBIPHI HA PUHKAX,
AKI € NPO30PUMU, BUCOKOKOHYEHMPOBAHUMU (0COOIUBO, ONI20NONbHUMU), NPOCMUMU MA
cmabinbHumMu, Oe THOOI 3 ’A6IAIMbCA HOBI 2pasyi, Y MOMY YUCHI yepe3 ICMOMHI 6XIOHI
bap ‘epu na maxi punku. Ilionpuemcmea, wo bepyms ywacmo 6 0OMiHi iHopmayiero, y Oib-
wocmi  UNAOKiI6 OOHOPIOHI 3 MOUKU 30py IX 6apmocmi, acoOpmuMenmy npooyKyii,
yacmku punky. Ha punkax 3 maxumu xapakxmepucmukamu CmeopomvCa CHPUAMIAUGT
YMO8U 0J11 NIONPUEMCIE U000 YKIAOAHHS He2ACHUX Y200, YCRIUHO20 MOHIMOPUHSY iX
BUKOHAHHA MA 3ACMOCYBAHHA CAHKYIU 3a YXUNEHHA 8i0 00MO8NeHoCmell. 3a MaKux ymos
pe3yiomam Po36UMKY KOHKYPEHMHUX GIOHOCUH BHACAIOOK IHGOpMayiino2o 00OMIHY
3anedcums K 6I0 NOYAMKOBUX XAPAKMEPUCTIUK PUHKY, Oe 8i00y8aembcs 0OMiH, max i 6io
MOCIUBUX 3MIH YUX XAPAKMEPUCTHUK, SIKI MONCYINb GUHUKHYMU Yepe3 oOMiH iHpopma-
yieto. Tomy HeobXiOHO ananizysamu He MilbKu NOYAMKOGI XAPAKMEPUCUK DUHKY, HA
KoMy 8i00yeaembcss 00MiH IH(oOpMayicio, ane U NPOSHO3YEAMU PO3GUMOK PUHKOBOL
cumyayii 6e3 maxoeo 0OMiny.

Bucnoexu. B Yxpaini icnye neobxionicms pozpodxu i yxeanenns Kepisnuymea
3 00MIHY THOpMAYIEIO MidIC KOHKYpenmamu, sike 6yoe cnpusmu nio8ueHHI0 NoiHpopmo-
sanocmi Oi3Hec-cnitbHomu (y momy uUCAi acoyiayiii ma MmMopeo8eNbHUX Naiam),
NpAasHuKie, CYCHnilbCcmeéa 6 YLIOMY NpPO OCHOBHI ACNeKmu OYIHKU KOHKYPEHMHUM
BI0OMCMBOM THOPMAYITIHO20 OOMIHY MINC KOHKYDEHMAMU 6 KOHMEKCMi OOMPUMAHHS
KOHKYPEHMHO20 3aKOHOO0ABCMBA 3 Memol0 CHPUSIHHA O000OpPOCOGICHINl NIONPUEMHUYbKIL
OBILHOCME,  3aXUCMY — KOHKYPEHMHO20 —Ccepedosuuya ma nioguueHHs: 006pooymy
CnooIcuBayis.

Knwuoei crnoea: o0MIH iH(poOpMaIlli€l0, MOBYa3HA 3roja, Y3TOUKEHI Iii,
KOHKYPEHTHE 3aKOHOIaBCTBO.
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CONSTITUTIONAL LAW
PROCEEDINGS IN SLOVAK REPUBLIC
AND CZECH REPUBLIC

The characteristics of the proceedings regarding the control of law at the
constitutional courts of the Slovak Republic and the Czech Republic are given focusing on
the proceedings and the substance of the significant differences having common features
found at both constitutional courts. These features bring together the common and
special in the processes of analysing the legal regulation of the legal compliance
procedure made by the Constitutional Court of the Slovak Republic, and the proceedings
concerning the annulment of law of other legal regulation or their individual provisions
made by the Constitutional Court of the Czech Republic.

Keywords: Constitutional Court of the Slovak Republic, Constitutional Court of
the Czech Republic, compliance, control, legal force.

Oonposa 10. Koncmumyyuonnoe cyoonpouseoocmeo ¢ Cnosauyxoii Pecnyonuxe
u Yewckon Pecnybnuke. /lana xapaxmepucmuka cyoonpouzeoocmsd 8 oejie 0 KOHmpoJe
3a npasom 6 koncmumyyuonnwvix cyoax Crnosayxou Pecnyonuxu u Yewckoui Pecnyonuxu
C AKYeHmoM HA OCOOEHHOCTU CYWECMBEHHbIX OMAUYULL CYOONPOU3BOOCHBd, KOMOpble
0bHapydHCcerbl 8 000UX KOHCMUMYYUOHHLIX cyoax. Dmu ocobenHocmu coaudicaem oodwee
U 0cOOeHHOe 6 Npoyeccax aHanu3d NPasosoeo pezyauposanus npoyedypvl coOno0eHus
3aKoHoO0amenvcmea, gvitecenno2o Koncmumyyuonuvin Cyoom Cnosayxou Pecnybnuku,
U cyoonpou3800Cmea OMHOCUMENbHO OMMEHbL 3aKOHO8 NPABOBO2O Pe2yIUPOBAHUS UU UX
omoenvHblx nonodicenuti, avinecernnvlx Koncmumyyuonnuvin Cyoom Yewickotl Pecnyoauku.

Kniouegvie cnoea: Koucturymmonnsnid Cyn Croartkoid Pecrryomiku, Koncrury-
rroHHbI Cyn Yenickoit PecryOnuku, OTBETCTBEHHOCTD, KOHTPOJIb, FOPUANYECKAs CHIA.

Background. The proceedings concerning the control of legislation
have a dominant position in all proceedings which fall under the jurisdiction
of the Constitutional Court of the Slovak Republic and the Constitutional
Court of the Czech Republic. The essence of the review procedure is that,
on the basis of the proposal made by the initiative of qualified entities, the
Constitutional Court protects constitutionality without the existence of
a specific legal dispute by any public authority which could result in the
application of a specific legal regulation to threatening or violating the
fundamental rights and freedoms or any other constitutionally unacceptable
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consequences. The purpose of this procedure is to remove the legal norm of
lower legal force from the legal order in case when it is in contradiction
with the rule of higher legal force. In this activity the Constitutional Court
is placed in the position of a negative lawmaker. Under the conditions of
the Slovak Republic the legal basis of the compliance procedure is defined
by Art. 125 of the Slovak Republic Constitution, while the procedure itself
is more specifically defined by the Act of the National Council of the
Slovak Republic Ne 38/1993 Coll. on the Organization of the Constitutional
Court of the Slovak Republic on the Proceedings done by them and the
Status of its Judges as amended. The Constitution of the Czech Republic
grants the power to review standards to the Constitutional Court, that is the
power to review the constitutionality and lawfulness of acts, or their
individual provisions being in contravention with the Constitutional Order,
or to repeal other legislation and their individual provisions defined in
Art. 87 (1) (a) and (b) if they are in conflict with the Constitutional Order or
ordinary law. The procedural aspect of this procedure is guaranteed by
Act Ne 182/1993 Coll. on the Constitutional Court as amended.

The analysis of recent researches and publications. The compliance
procedure is a fundamental and priority function of the Constitutional
Court of the Slovak Republic and the Constitutional Court of the Czech
Republic [1-2]. During the long-term pedagogical and publishing activities,
the author systematically deals with the constitutional issues of the
constitutional judiciary [3].

The aim of the contribution is to characterize the proceedings
regarding the control of law at the constitutional courts of the Slovak
Republic and the Czech Republic focusing on the proceedings and the
substance of the significant differences having common features found at
both constitutional courts. The contribution approximates the proceedings
common and special features by means of analysing the legal regulation
of the legal compliance procedure made by the Constitutional Court of
the Slovak Republic, and the proceedings concerning the annulment of law,
other legal regulation or their individual provisions made by the
Constitutional Court of the Czech Republic.

Materials and methods. The prime method applied in the presented
article rests in the use of analyses and assessment of the available
Judicature of the Constitutional Court of the Slovak Republic and the
Constitutional Court of the Czech Republic and in this way the aim rests
also in the way to make the reader more familiar with the topic in question.

Results. Incorporation of the legal provisions on the legal compliance
procedure and the procedure relating to the annulment of act, other
legislation or their individual provisions are in their essence similar in the
Slovak Republic and the Czech Republic. The competence of the
Constitutional Court of the Slovak Republic and of the Constitutional Court
of the Czech Republic to act in matters of legal compliance, respectively in
matters of the control of legislation is preserved by the highest laws of both
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states and the procedural aspect of both proceedings are enshrined in a
separate legal regulation in the form of act. The derogation is that the Czech
legislation distinguishes between the proceedings of act annulment or its
individual provisions and the proceedings of other legal regulation
annulment. However, the subject-matter of the proceedings is the same in
both proceedings conducted by the constitutional courts by which the law of
different legal force is investigated, respectively by which the compliance
of lower law with higher law is examined.

Unlike the Czech legislation being in force in the area of the
standards control, the Legal Order of the Slovak Republic does not allow
to file a motion to initiate the procedure of compliance with the legal
provisions together with the constitutional complaint. This fact can be
considered to be a kind of shortcoming since the remedy in the case of
adoption of the generally binding legal regulation that violates the fundamental
rights and freedoms guaranteed by the Constitution of the Slovak Republic can
only be achieved by amending or repealing the legal norm. In this respect,
according to Article 127 of the Constitution of the Slovak Republic it cannot
be assimilated to the legal opinion according to which a constitutional
complaint of a natural person or a legal entity or a complaint by a local
authority is submitted. Pursuant to Article 127a it may lead to the procedure
of compliance with the generally binding legal regulations as it is stated
by Article 125 (1). That conclusion is contradictory by the fact that neither
a natural person nor a legal entity is entitled to initiate proceedings of
compliance. Likewise, the Legal Order of the Slovak Republic does not
confer to the Senate of the Constitutional Court of the Slovak Republic,
the right to file a motion to initiate the proceedings even if it is found that
the application of the law has become a matter which is subjected to the
constitutional complaint. At the same time the Senate of the Constitutional
Court of the Slovak Republic is not entitled to discuss the proposal for
compliance with the law, which would be submitted together with the
constitutional complaint in cases pursuant to Article 125 (1) (c) and (d) of
the Slovak Republic Constitution in which the competent Senate decides.

In order to allow individuals to access the Constitutional Court of the
Czech Republic, the possibility of submitting the proposal for annulment of
law together with the constitutional complaint pursuant to § 74 of the Act
on the Constitutional Court was introduced. The introduction of this option
was mainly aimed at bringing the Czech legislation in this area closer to the
international standards. This is borne out by the explanatory memorandum
to § 74 of the cited law, according to which «the proposal is based on the
fact that even with regard to the individual international treaties on human
rights and fundamental freedoms as interpreted and applied by the relevant
international institutions, it is similarly necessary to ensure individuals an
opportunity to the right to access the Constitutional Court with proposals
for the abolition of legislation under the above conditions» [4, p. 484-485].
The Czech professional public attributed to this provision declaring that it is
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«an extremely significant prominence for the democratic development of
legal culture» and further on they called it «a significant reversal in the
understanding relations between citizenry and state» [5].

Under § 74 of the Act the constitutional complaint submitted to the
Constitutional Court of the Czech Republic may be proposed in order to
repeal a law only under the conditions if its application has become a matter
subjected to the constitutional complaint and further on if the complainant
claims that the law or its provision is contrary to the constitutional law or
any other law in case of a subordinate legal regulation. In other words, the
contested law had to be actually enforced regarding the complainant, and
the complainant must indicate the constitutional law to which the contested
legislation is in conflict. In relation to the constitutional complaint the
proposal for the abolition of law is of a minor character. Therefore, if
a constitutional complaint is rejected for some reasons, the proposal for
the repeal of the law is also automatically rejected. Without any reference to
the specific decision or intervention made by the public authority, natural
person or legal entity then they are not entitled to propose the repeal of
legal regulation. The direct application for the annulment of law should be
dismissed by the Constitutional Court as a proposal made by someone
having been manifestly unjustified.

In connection with the proceedings under § 74 of the cited law, the
question arises how to proceed in case of filing an application for the
annulment of legal act, together with the constitutional complaint against
a certain decision or other public intervention which had no negative
consequences on him; but on the other hand it attacks the unconstitutionality
of the procedure which had preceded the decision. Concerning the present
case the plenary of the Constitutional Court of the Czech Republic has
rejected a proposal for the annulment of the legal regulation, declaring that
«the application of the contested provisions has not caused any adverse
effects on the complainants, and therefore, complainants are those who have
not been legally entitled to submit this proposal» (PL. US 10/94). Since this
is the case for two different proceedings, the complainant is obliged to file
a separate application for the annulment of the law. This means that it
cannot be included in the text of constitutional complaint. An application
for the annulment of law, other legislation or their individual provisions
may be filed only together with the constitutional complaint.

The Constitutional Court of the Czech Republic considers the proposal
itself to be the subject of constitutional complaint procedure inadmissible
if in the same case the Constitutional Court has already acted. Under the
provisions of Section 75 (1) of the Czech Republic Constitutional Court Act,
the constitutional complaint is likewise inadmissible even if the complainant
has not exhausted all the procedural means that the law for the protection of
his/her rights provides. Such remedies are the proper remedies concerning
typical appeals, complaints, lawsuits in administrative justice, etc., and
extraordinary appeals as well. In addition to the most common law
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enforcement remedies, other procedural remedies need to be exhausted too.
If the Constitutional Court of the Czech Republic finds that a constitutional
complaint is inadmissible, then it is rejected by them for its inadmissibility
pursuant to Article 43, paragraph 1 (e) of the Act on the Constitutional
Court. If a petition for annulment of a law has been filed together with
a constitutional complaint and there is no direct legal relationship between
the subject matter of the constitutional complaint and the contested
legislation, the application for the annulment of legal act is rejected as
a motion by a manifestly unauthorized person. In case when the direct legal
relationship is merely absent between the subject of the constitutional
complaint and a part of the contested law, according to the established case
law of the Constitutional Court of the Czech Republic the Constitutional
Court will make an assessment of the part of such motion as a petition
submitted by an manifestly unauthorized person who will be rejected and
being simply meritorily treated according to the remaining part of the
proposal the Constitutional Court of the Czech Republic. It cannot be ruled
out that the plenary of the Constitutional Court of the Czech Republic can
reach the aforementioned conclusions.

The constitutional complaint is decided by the Senate of the
Constitutional Court of the Czech Republic if a submitted proposal for the
review of legislation is in accordance with the Article 87 (1) (c) or (d) of
the Constitution of the Czech Republic, then the Senate will discontinue the
constitutional complaint proceeding. Subsequently, the competent Senate
will advance a proposal for the standards review to the plenary of the
Constitutional Court of the Czech Republic. The proceedings of a constitutional
complaint are resumed only after the conclusion of the legal standards
review. If another law enforcement proceeding is in progress in order to
review compatibility of the identical law, other legislation or their individual
provisions, the request of the complainant to repeal the law will be rejected
by the Constitutional Court of the Czech Republic. In such a case, the
complainant is entitled to be an intervener in an earlier initiation of the legal
standards review. For the sake of completeness, it should be noted that the
annulment of the contested law does not automatically result in the
constitutional complaint being upheld, and the refusal, respectively rejection
of a proposal to review standards, does not give rise to rejection of the
constitutional complaint. Another body authorized to initiate review procedures
is the Senate of the Constitutional Court of the Czech Republic which decides
on the constitutional complaint if it is considered that the application of the
contested legal provision has been the subject of the constitutional complaint.
Even of its own motion the complainant might process the petition for
the legal standards review by the Judge-Rapporteur who has been given
a constitutional complaint.

Another difference between the legislation of the Slovak Republic
and the Czech Republic can be found also in the case of drafting restitution
of the constitutional complaint. Whereas the Slovak law allows the
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Constitutional Court of the Slovak Republic to decide that the withdrawal
is not allowed, especially if the complaint is directed against such lawful
decision, measure or other interference that seriously infringes the
fundamental rights or freedoms of the complainant stated by § 54 of the Act
on the Organization of the Constitutional Court of the Slovak Republic,
on the Proceedings done by them and on the Status of its Judges, such
a modification is absent in the Czech law. It is just limited to the adjustment
of the cessation of proceedings under the Section 77 of the Constitutional
Court Act of the Czech Republic. Nevertheless, the Constitutional Court
of the Czech Republic «has already rejected the petition to withdraw
a constitutional complaint, in which, pursuant to Section 74 of the Czech
Constitutional Court Act, it was proposed to examine the constitutionality of
the law. In this case, the Constitutional Court has placed the foremost interest
of the rule of law in the exercise of the constitutionality function» [5]. The
Constitutional Court of the Czech Republic will stop the complaints procedure
and the procedure for reviewing the law if the complainant withdraws back
the petition for the constitutional complaint before the decision on the
interruption of the constitutional complaint proceedings has been issued.
Besides that the constitutional complaint will be dealt with if the petitioner
takes a petition to repeal the law. Under the Czech legal order another
common feature of the legal compliance and control procedures is that both
proceedings are governed by the dispositional principle. Furthermore the
principle in question affects the provision of the application to initiate
proceedings which may be limited in the light of the existing case-law. This
is especially true in cases where the interest in protecting constitutionality
exceeds the applicant's right to dispose of his proposal.

The specification in relation to the dispositional principle is the
provision of § 40 of the Act on the Organization of the Constitutional Court
of the Slovak Republic on the Proceedings before them and on the Status of
its Judges, according to which the plenary of the Constitutional Court of the
Slovak Republic may issue a judgment even without the delivery of the
previous proposal if the decision pursuant to Article 125 of the Constitution
of the Slovak Republic finds inconsistency with the legally-enforceable
legislation or international treaty. Likewise, ruling on the constitutional
complaint, the Senate of the Constitutional Court of the Czech Republic
may also file a petition for the annulment of a law without the
complainant's motion to initiate the proceedings if it is concluded that its
application has become a matter which is the subject of the constitutional
complaint. Similarly the Czech law grants an analogous authorization to the
plenary of the Constitutional Court of the Czech Republic if the handling of
the constitutional complaint falls within its competence. In this context, it is
still necessary to point out the finding of the Slovak Constitutional Court
(PL. US 95/2011) in which the Constitutional Court of the Slovak Republic
has resolved the amendment of the proposal. The Constitutional Court has
clearly defined how the group of deputies can change the proposal for the
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compliance procedure. In this proceeding, the deputy of the group of
deputies has delivered the extension of the petition for contradiction of the
contested provisions with other provisions of the Constitution of the Slovak
Republic to the Constitutional Court. In paragraph 18 of the recitals, the
Constitutional Court pointed out that it was not signed by a group of
35 members of the National Council, so the Constitutional Court did not
allow the extension of the proposal of the legal representative of the group
of 35 members of the National Council.

Entities in the compliance procedure and the repeal procedures are
the Constitutional Court of the Slovak Republic and the Constitutional
Court of the Czech Republic which carry out the constitutional decision-
making process and the participants in these proceedings without whom any
action would be conceptually unthinkable. In view of the nature of these
proceedings there are included the secondary participants in the proceedings
as well. Both legal orders include the exhaustive calculation of the persons
legally entitled to file an initiation, motion, whereas the Czech legislation
confers the right to initiate the request for review of standards to the larger circle
of persons, especially in the case of proceedings under the Article 87 (1) (b)
of the Constitution of the Czech Republic. Unlike the provision of Section 64,
paragraph 2 (d) of the Act on the Constitutional Court of the Czech
Republic, the legal order of the Slovak Republic does not confer an active
right on an individual.

Moreover the Government of the Slovak Republic guarantees the
right to initiate a proposal for the legal compliance by Article 130 (1) of the
Constitution of the Slovak Republic. It can challenge the unconstitutionality
of laws, the non-compliance of their regulations, generally binding legislation
of ministries and other central bodies of the state administration with the
Constitution of the Slovak Republic, constitutional laws, international treaties
and laws. Besides that the unconstitutionality and illegality of generally
binding regulations are contested as it is stated by Article 68 of the
Constitution of the Slovak Republic. The non-compliance with the generally
binding legislation of the local government bodies and generally binding
regulations of the territorial self-governing bodies is queried pursuant to
Article 71 (2) of the Constitution of the Slovak Republic, further on they
are contested with the Constitution of the Slovak Republic, constitutional
laws, international treaties, laws, regulations and generally binding legal
regulations of ministries and other central state administration bodies.

One of the powers of the Government of the Czech Republic is to
submit proposals for the abolition of other legislation, not the law,
respectively their individual provisions. An application for the annulment of
legal regulation or its individual provision is entitled to file a motion only if
the conditions defined in Section 118 of the Act on the Constitutional Court
of the Czech Republic are fulfilled. Therefore, the legitimate legitimacy of
the Government of the Czech Republic is limited, since the proposal can
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simply be submitted to the Constitutional Court of the Czech Republic if it
is the only basis for ensuring that the International Court of Justice has
ruled that the international obligation resulting from the international treaty
has been violated. This is a special case of the specific legal check, since
the active legitimacy of the Government of the Czech Republic depends on
the specific content of the decision made by the international court.

The power of the universal courts to address the constitutional courts
with proposals to initiate the procedure in order to be in conformity with
legislation or to ask for abolition of legislation comes from the Constitutions of
both republics. The Condictio sine qua non in the case of petitions by the
General Courts is that the court proceedings must be conducted in that
court, and the contested provision must be applicable in a given litigation.

The Constitution of the Slovak Republic and the Constitution of the
Czech Republic differ in the question which law can be challenged by the
general court. The Constitution of the Czech Republic in Article 95 (2)
declares; if the court concludes that the law which has to be used to resolve
the matter is inconsistent with the constitutional order than the case will be
transferred to the Constitutional Court. The Constitutional Court has already
decided on this issue in the first months of its existence (PI. US 1/93) and
has concluded that «within the context of their decision-making activity, the
courts are entitled to submit only proposals for the annulment of law or its
individual provisions for their inconsistency with the constitutional lawsy.
The Slovak General Courts do not have such restrictions.

When comparing the initiation proceedings, it can be stated that the
fundamental change of the legal regulation is not visible even in the case of
the mandatory requirements regarding the initiation of these proceedings.
The principle of active procedure applies equally in the Slovak Republic as
well as in the Czech Republic. That means that the Constitutional Court of
the Slovak Republic and the Constitutional Court of the Czech Republic
proceed as efficiently as possible about the issue of meritorious decision of
the matter. The finding of the Constitutional Court of the Slovak Republic
or the Constitutional Court of the Czech Republic is the proceedings result
made by the constitutional courts on the compliance of law and the procedure
for the abolition of legislation. It is also published in the collections of laws
of the Slovak Republic and the Czech Republic. At the same time, both
constitutional courts issue the collection of findings and resolutions.

Conclusion. Incorporation of the legal provisions on the legal
compliance procedure and the procedure for the annulment of law, other
legislation or their individual provisions is essentially similar in the Slovak
Republic and the Czech Republic. The competence of the Constitutional
Court of the Slovak Republic and of the Constitutional Court of the Czech
Republic to act in matters of legal compliance, respectively in matters of the
control of legislation is enshrined in the highest laws of both states and the
procedural aspect of both proceedings are protected by a separate legal

----------------------------------------------------------------------------------------------

ISSN 2616-6100. 30BHIIIIH TOPriBAS: €KOHOMIKa, (piHaHcy, rTpaso. 2018. Ne 2 59



IIYBAIYHE ITPABO

regulation in the form of a law. In particular, the contribution describes the
common features and differences concerning the conformity procedures or
the repeal of legislation at the constitutional courts of both countries. On the
foundations of analyses the particular emphasis is put on differences
regarding opportunities of an individual to file in connection with the
constitutional complaint and a motion to initiate the repeal procedure.
Moreover, it describes the way in which the constitutional courts of both
countries proceed as regards the withdrawal of the petition to initiate the
proceedings or the petition change.

In addition, Slovak legislation does not specify the procedural issues
of constitutional complaint motion after making decision on its acceptance
or declination. Instead, the procedural issues of processing constitutional
complaints on the substance of the raised issues are sated out: the
Constitutional Court of the Slovak Republic accepts the evidences necessary
to figure out the circumstances of the case. With this aim it may appoint
a judge for obtaining evidences out of hearing, to make a request to another
court for obtaining certain evidences etc. At the request of Constitutional
Court of the Slovak Republic all courts and state authorities provide the
assistance in obtaining documentary evidences for its decisions. Meanwhile,
the legislation of the Czech Republic also specifies the procedural issues
of complaint motion after its adoption or declination, but the issue of
processing constitutional complaints on the substance is still unsolved.
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Onoposa I0. Koncmumyuiiine cyoouuncmeo ¢ Cnoeauywkiii Pecnyoniui ma
Yecokiit Pecnyoniui.

Ilocmanogxa npoonemu. Cy0osi 3ax00u, Wo CMOCYIOMbCA KOHMPOTIO 3d 3d-
KOHOOA8CMBOM, MAOmMb OOMIHYIOUe NOJIOJNCEHHS Y 6CIX cnpasax, sKi nionadaromo nio
ropucouxyito Koncmumyyitinoeo Cyoy Cnosayvroi Pecnybniku ma Koncmumyyitinoeo
Cyoy Yecwroi Pecnybniku. 3a ymosamu Cnosaywvkoi Pecnybniku npasosa 6asa 6usHavaemocs

60 ISSN 2616-6100. 30BHIIIIH TOPriBAS: €KOHOMIKa, (piHaHcy, ITpaso. 2018. No 2



IIYBAIYHE ITPABO

cm. 125 Koncmumyyii Cnosaywvkoi Pecnyoniku, a cama npoyedypa 6inbii KOHKPEmMHO —
3axonom Hayionanvnoi paou Cnosayvroi Pecnyonixu Ne 38/1993 npo opeanizayito
Koncmumyyiiinoeo Cydy Cnosaybkoi Pecnybnixu wo0o po3eisiHymux cnpae ma cmamycy
cyooie. Koncmumyyis Yecwvkoi Pecnybniku nadae nosnosadicenuss Koncmumyyitinomy
Cyoy nepeznsdamu cmanoapmu w000 KOHCMUMYYIUHOCMI ma 3aKoHHOCMI Oill abo ix
OKpeMUX NOJ0NCEeHb, AKI cynepeyams KOHCMUMyYitiHomy nopsaoKy, abo ckacosyioms iHuie
3AKOHO0ABCME0 MA iX OKpeMi NON0NCeHH s, usHaueni ¢ wacmuni 1 cmammi 87 (a) ma (b),
SAKUWO BOHU CYNepeyamsv KOHCMUMyYitiHomy nopsoxy.

Ananiz ocmannix o0ocnioxycenv i nyonikayiu. OcHosHi ma npiopumemHi
@yuxyii Koncmumyyitinoeo Cyoy Cnosaywvxoi Pecnyonixu ma Koncmumyyiiinozo Cyoy
Yecwvkoi Pecnybniku euxnukaioms inmepec y Haykosyie 0box kpain. I1i0 yac baeamopiunol
HAYKOBOI OiSIbHOCMI A8MOpP CUCMEMAMUYHO 3AUMAEMbCA NPOOIeMAMU KOHCMUMYYIUHOT
cy0080i cucmemu.

OcHoena mema OOCNIONCEeHH — 0XAPAKMepu3y8amu CyOO4YUHCMEB0, NO08 A3aHe
3 KoHmpoiem 3a npagom y KoHcmumyyitnux cyoax Cnosayvkoi Pecnyoniku ma Yecvkoi
Pecnybnixu, 30cepedacyouu ysazy Ha cyOOHUHCMBE ma Cymi 3HAYHUX 8IOMIHHOCHEN, WO
MAome 3a2dnbHi puUcl, UABIEH] 8 000X KOHCIMUMYYIHUX CYOaXx.

Mamepianu ma memoou. OCHOBHUM MemMOOOM, WO 3ACMOCOBYEMbCS 8 Yl
cmammi, € GUKOPUCTAHHS AHANIZY MA NOPIGHAHHS HAA8HOI cy0060i cucmemu Crnosaybkoi
Pecnybnixu ma Yecvroi Pecnyonixu.

Pezynomamu oocnioxncenns. B cmammi onucano 3a2anvhi pucu ma 8iOMiHHOCI
wooo npoyedyp 6i0N0GIOHOCMI ab0 CKACY8AHHS 3AKOHOOABCMBA 8 KOHCHMUMYYIUHUX
cyoax 06ox xkpain. Ha niocmasi ananizy ocobausuii akyeum pooumscsi Ha 8i0OMIHHOCTI
Moocaugocmeti 0asi NOOAHHS KOHCMUmMyyiinoi ckapeu. Onucano cnocib, aKum KOHCMmuU-
myyiluni cyou o60x Kpain SUpiuiyloms Cnpasu CmoCOB8HO CKACYBAHHS KIONOMAHHA NPO
NopyutenHs Cnpasu abo 3miny nemuyii.

Bucnoeok. Komnemenyii Koncmumyyiiinoco Cyoy Cnosayvkoi Pecnybniku ma
Koncmumyyitinoeo Cyody Yecvkoi Pecnybnixu wo0o 0iti y RUMAHHAX 10pUOUUHOL 8I0NO-
8IOHOCMI 6I0NOBIOHO 00 NUMAHbL KOHMPOJIO 34 3AKOHOOA8CMBOM 3AKPINJEHI ) SUWUX
3aKOHax 000X Oepocas Ma 3axunjaromvcs OKPeMUMU NPAGOGUMU  PecyiI08AHHIMU

¥V popmi 3aK0oHY.

Kniwouoei crnoea: Konucruryuiitnuii Cyn Cnosanpkoi Pecry6miku, KoHnctuty-
uitinuit Cyn Yecbkoi PecnyOimiku, BiiOBIAaIbHICTh, KOHTPOJIb, FOPUAMYHA CHJIA.
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Background. Nowadays, the term democracy crisis, which is very
closely related to voter apathy, political mistrust, and citizens’ lack of decision-
making, is becoming more and more important. It is almost paradoxical that
the concept of neo-elitist theory of democracy, in which political decisions
stem from the will of a narrow circle of «best-fity, is becoming more
intensive in a civil society environment that now has much more prominent
status and strong competencies. In order, not to derail the negative trend of
falling participation, there is a need for some changes in our political
system and the strengthening of civic culture.

The aim of this article is to analyse possibilities of stimulation of
electoral interest in order to strengthen political participation in Slovak
Republic.

Materials and methods. The methodological basis of research is the
system of methods of scientific cognition as a general scientific (dialectic,
formal logical, analysis and synthesis, modeling) and special (historical,
legal, functional and legal, etc.), that enables to achieves the goal, creates
methodological basis of the article.

Results. Empirical studies of democracy have suggested that the
nature of democratic governance is currently being modified. Citizens’
dissatisfaction with the work of democratic institutions and mistrust in the
political system is increasing, which makes declining participation in
decision-making processes conditional. The issue of falling political
participation raises the issue of the legitimacy of political governance that
has been the subject of discussions in the scientific setting. Interpretation of
non-citizen’s decision-making processes varies, and the main sources
contributing to the negative phenomenon depend on the nature of the
political system, the dynamics of demographic development, the growing
competencies of voters, etc. The literature provides some explanation of
why so many voters today do not exercise their right to vote. It is resorting
to political abstinence.

The Slovak public does not have a sufficient degree of participation
in decision-making processes, which is also evidence of invalidity of
referendums and the lowest participation in transnational elections. Therefore,
the consideration of different instruments, the mechanisms that the unwanted
state leading to the crisis of democracy could eliminate is becoming
more popular.

Overcoming the crisis of representative democracy lies in concepts
focusing on the participatory principle of governance that emphasizes
the participatory model. There is another problem in attendance. The political
practice of countries with experience with transformation processes
(Slovak Republic too) clearly points to the tendency of decreasing number
of voters in different decision-making processes. From the point of view
of the popularity of individual types of elections and the degree of civic
participation, the elections can be categorized as first-class and so-called
secondary. In terms of the SR, the most popular are the elections to the
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National Council of the SR, the presidential, the communal, which are of
the first type and, on the contrary, less popular are regional elections and
elections of a transnational character. In the case of parliamentary and
presidential elections in our conditions, the majority always decides. In this
context, however, we have the question of whether democracy can be talked
about when a minority of eligible voters decides politically, as evidenced,
for example, regional and European elections.

In this case, it is possible to see the differentiation of society as
a group of passive majorities and vice versa of an active minority. The
attitudes of a passive majority can be based on frustration with politics, loss
of trust, disagreement with some policy actions, etc. The risk persists that
the minority government can easily be modified to the authoritarian regime
by using democratic instruments and possible procedures. Otherwise, new,
unconventional political parties with strong leaders may find themselves on
the political market, which attract part of the passive majority. This
statement leads us to the next question of whether the government of the
minority can be called democracy. The theoretical aspect cannot be ruled
out. The importance lies in the creation of innovative communication and
decision-making mechanisms through which minorities can be ruled, but of
course with the consent of the majority. Therefore, the participatory
principle of governance cannot be identified with direct democracy, but this
does not mean that participatory democracy opposes the direct participation
of citizens; on the contrary, it requires it directly [1].

The existence of a passive majority, the impact of globalization and
pluralism lead to another threat posed by the presence of extremist political
groups. Their existence can contribute to the accumulation of unresolved
political problems, which are a significant source of support for extreme
right-wing subjects. Dissatisfaction with political direction and frustration
from politics are also reinforced by the impact of globalization processes,
whose dynamics often lead to negative consequences. As a result of the
modern phenomenon of globalization, people are moving, and the poorer
regions of the world prefer richer regions, while enhancing competitive
economic struggle which continues to contribute to the state of danger and
discontent of the population. These signals are a breeding ground for the
emergence of right-wing political parties. Right-wing extremism is not unusual,
especially in the western world, but in the face of a constantly modifying
society it may present a real threat to the functioning of the democratic
system in the future. The problem is that the extreme phenomenon in society
increases the fact that defensive mechanisms liberal-democratic systems
against antisystemic manifestations are determined by their own values on
which the essence of democracy lies [2].

The primary incentive for participation is an existing social problem
or discontent with the condition, which then evokes the need for change. On
the other hand, there may be an interest in things public or a particular
participation in the election by expressing support and agreeing to the
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current situation, as the potential passivity of citizens could mean a change
in a satisfactory and favorable situation. Effective and effective participation
results in the achievement of goals that contribute to the greater satisfaction
of society. The mission of participation is to eliminate social problems that
modern society cannot prevent [3, p. 6].

Interestingly, R. Hardim is not negative about the issue of low
electoral participation; on the contrary, he considers it a signal of citizens’
satisfaction with the existing status quo. A similar opinion was held by
M. Ros, who emphasized that the voter’s intensity of the voter’s voice
increases with low attendance and it leads to the required state [4]. The
subject of analyzes by several political scientists, Norris, Lijphart, among
other things, has revealed the factors that determine voter turnout. E.g. the
sociological point of view besides the «individual aspects of human nature,
emphasizes the external factors of the participation of individuals based on
which electoral behavior is analyzed. A social correlation can be included
in the range of external correlates implying the degree of involvement. In
general, people with a lower education or part of the population are
integrated into the passive category; on the contrary, with the increase of
more qualified, more educated professionals with a higher status, the level
of participation in public affairs also increases» [5, p. 56]. Thus, the type of
election, voter capability, information, election mechanism, composition
of political candidates, the mass media, etc., ultimately influence the degree of
voter behavior.

In order to keep up with electoral apathy, we are given the possibility
of introducing mandatory electoral participation, similar to that of other
countries, Belgium, Luxembourg, Greece, etc. In the case of a passive attitude
to the decision, the citizens of these countries are subject to sanctions.
E.g. Belgians who do not come to an election and have no power or have
access to a polling station after their closure can get a fine of 27-55 EUR.
In case of duplicate non-election, the fine may increase to 137 EUR [6].
The sympathizers of this mechanism call for the strengthening of civic
engagement, the deepening of the essence of democracy and, on the other
hand, for the elimination of extremist groups which, in the case of low
participation, can easily cross the gates of the Parliament [7]. The idea of
introducing the obligation to vote is, according to many, controversial, as it
contradicts the voluntary nature of participation, since it is an activity based
on our own conviction of the individual. It is also contemplated that it is
contrary to the values of democracy, which in its essence advocates free
voters’ choices. In the case of the introduction of this mechanism, the
compulsion of all eligible voters to take part in the decision-making
process, the question of sanctioning in case of abolition of duty should be
resolved. Also, there is a need to lose sight of the certain risk that the
policies are far away, respectively politically uninformed citizens whose
decisions can shuffle with cards and lead to unwanted results. The free
choice to participate in the election is rather a manifestation of citizens who

----------------------------------------------------------------------------------------------

ISSN 2616-6100. 30BHIIIIH TOPriBAS: €KOHOMIKa, (piHaHcy, rTpaso. 2018. Ne 2 65



IIYBAIYHE ITPABO

have a certain information capital of a political nature, and their socio-
political situation is not too foreign and indifferent as they are interested in it.
As well as the practice, the introduction of the election obligation is very
closely related to the maturity of a political culture which, unfortunately,
in our conditions cannot be evaluated too positively, and therefore this
method of increasing civic participation should remain only hypothetical.
In our conditions, electoral apathy can be considered as a signal when
something is wrong with the political direction of the country, and non-
participation becomes a clear signal of dissatisfaction with the frustrated
voter, who in this way has the chance to show his disappointment from the
political situation.

The Constitution of the SR defines the right to vote from the age of 18.
It is precisely the elimination of the age limit following the pattern of
Austria that can be considered as another factor that could contribute
to increased electoral participation. Austrians belong to the first European
country, which has been in active voting since 16 years, and is thus
confident of the younger generation. This would open up opportunities for
young voters to be politically active, which would contribute to a larger
number of first-time voters. However, the question is whether the young
people have sufficient ability to orientate themselves in the political spectrum,
whether they can adequately classify information and realize the importance
of the electoral act as they lack experience. The problem is also seen in an
easier way of manipulating and influencing the younger generation.

In order to popularize decision-making, J. Viskupi¢ from the political
party OCANO to allow voting in public places such as, libraries, shopping
centers, or, cultural houses. These techniques have been adopted by, for
example, Swedish political system. The measure would logically predict an
increase in electoral interest simply because in the conditions of the election,
the elections are Saturday, when most of the public also use the weekend
for family purchases as well.

Lately, the idea of rewarding for election is increasingly being used.
This proposal favors the political party of the SaS, which proposes that the
elections be held on Friday, and that the Day of Labor Day should be
areward for participation (applicable in Canada). On the political scene,
this proposal met with criticism of the disruption of the private sphere.

The introduction of Internet voting or online voting can be seen as
another positive stimulus for voter participation, thereby making the voting
process more comfortable and easier. These techniques have been adopted
by, for example, inhabitants of Norway and Estonia. In our terms, the
question of the introduction of Internet voting was the subject of the Sulik
referendum in 2010, which was void for inadequate participation, but 70 %
of the respondents, spoke on the issue. However, this is a complex
mechanism that requires a series of revised security measures to prevent
hackers from being disturbed, the threat of buying votes, threatening
anonymity, etc. [8]. Although this system requires a considerable initial
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investment, it would lead to financial costs being scrutinized because the
investment would be one-off only. A possible way of voting would be
easier to identify with the younger generation, whose technical conveniences
are very close.

In order to reverse the existing trend of electoral apathy, it is
necessary to think about these techniques and then, at least some of them,
after thorough elaboration, to apply to practice.

It should be borne in mind that the public will have a higher degree
of political engagement and participation in governance if:

» its interests will be determined by government policy (economic
factor);

» has enough information about political affairs and is aware of the
impact of the decision (information factor);

» Subject to social pressure to participate in elections (socio-
psychological factor).

For the most frequent reasons of electoral nonparticipation in SR we
can consider the following arguments to which we offer counterarguments:

Corruption cases, the loss of trust in the politician — it is reasonable
to assume that corruption will hit the poorest and most vulnerable who are
not in the state and who have no resources to prevent corruption. If the
voter decides to withdraw from the election, he does not choose those who
steal less, he tells all politicians that he does not care whether he steals
himself or not in this country. Actually, it gives them green.

Protesting against all political actors — not to opt for a disagreement
with the entire political scene is a legitimate attitude. The question is, what
do you achieve? The refusal to go to vote symbolically expresses resistance
to politics and all politicians, but practically their behavior will not change
at all. On the contrary, every politician can behave as if he did not consent.
The silent majority also helps most extremists, respectively. Any adventure
parties that would otherwise have no chance.

Rejecting the choice of lesser evil — in other words, reluctance to
choose lesser evil mostly pave the way to evil greater. Greater evils are
always ready to take advantage of their chances, for example, the chance of
passivity and the indifference of voters.

The rejection of the party leader — ringing has a relatively small
weight in the Slovak electoral system, but for the parties it is a strong
indicator of popularity. Voters have the opportunity to move the party in the
direction that suits them. If they do not agree with the party chairman, the
ringing of his subordinates is the way to print it, but keep the party.

I do not want to equip the voter’s card in the absence of a passport —
getting the electoral card and going away in Slovakia rarely takes more than
45 minutes of time.

As we have already mentioned, ignoring electoral processes is one of
the ways in which citizens can be dissatisfied with the functioning of the
political system. On the side, the socio-political problems will not be solved
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by votive apathy. There are several reasons why every eligible voter should
participate in decision-making:

» as a citizen of the SR, every eligible voter has the right to
exercise active voting rights after reaching the age of 18;

» electoral law is a basic civil law;

» clectoral law is a moral obligation;

» every citizen of SR has the right to decide on his/her future
individually;

» the right and the desire to express your opinion;

» every voice can decide.

If, for example, in the elections to the National Council of the Slovak
Republic the voter will not participate, will indirectly support the candidates
he does not agree with.

Conclusion. The advancement of civil society and the dynamics
of its development are as though still in the Cologne and early stages of
identifying itself. Although trying to fight the phase with undesirable elements
in the form of apathy, it is unspeakable because it lacks order, group
solidarity, and dominates in it problematic and conflicting situations. Today,
for democracy, not only is the formal recognition that the government has
emerged from democratic elections and that all power comes from the people,
but the important factor is whether democracy is actively used for our own
good. Unless political empowerment and the gradual application of innovative
tools supporting electoral interest in decision-making processes are achieved,
the increase in voter turnout can only be considered as utopia in our society.
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Macap /1., Kosauosa H., AInkyposa A. Cmumyniosanna enekmopanvnoz2o inmepecy
6 Cnoeauwkiit Pecnyoniui.

Ilocmanoexa npoonemu. Cb0200Hi Oedani BANCIUBIUUM CMAE MEPMIH «KpU3A
Oemoxpamiiy, AKull Oyxce MiCHO MO8 S3aHUll 3 OAUOYJcicmio 6UOOPYI6, NOATMUYHOIO
Heo008ipoio ma O6paxKom nputiHamms piuens epomadanamu. Maiidce napadoxcanrvHum
€me, WO KOHYenyis HeoeiimapHoi meopii Oemoxpamii, 8 AKIll NOMIMUYHI PilUeHHS
BUNIUBAIOMD I3 BOJII 8Y3bKO2O KOJIA «HAUKPAWUXY, CIAE 8ce OLbll IHMEHCUBHUM ) Cepedo-
BUWYT 2POMAODAHCHKO20 CYCRINbCNEA, KU 3apa3 MA€e Habazamo Oilbid NOMIMHUL CINAMYC
i cunvui komnemenyii. [1Jo6 He 3nHUWYBAMU HE2AMUBH) MEHOCHYII0 3MEHUEHHS YYaACmi,
icnye nompeba 6 OesKux 3MIHAX V HAWIN NOAIMUYHIL cucmemi ma 3MIYHEeHHI epoma-
OSIHCLKOI KYIbMYpPU.

Memoro yici cmammi € ananiz Moxcaugocmei CMUMYIIO8AHHS €1eKMOPANIbHO20
inmepecy 3 memor nocuiients noaimuynoi yuacmi ¢ Cnosayvxii Pecnyoniyi.

Mamepianu ma memoou. Memooonoziuno 0CHO8010 OOCHIONCEHHS € Cucmema
MEMOOI8 HAYKOB020 MI3HAHHS 5K 3a2aNbHOI HAYKU (OlaleKmuKa, GopMantbHa 102iKa, aHaniz
ma cunmes, MOOeNOBAHHs) Ma CheyiaibHa (ICMOpUYHa, Npasosa, QYHKYIOHAILHO-NPABO8A
mowo), wo 00380J5€ 00CASMU MeMU, CMBOPIOE MEMOOOL02IUH)Y OCHOBY CIAMMI.

Pe3ynomamu 0ocniodcenns. [lemoxpamuyna Kpu3a € Hebadcanum enemeHmoMm, sKuil
BHAXOOUMbBCSL N0 6NAUBOM HU3LKO20 DIGH yuacmi eubopyie y eubopax. 11Jo6 3anobiemu
empamu iHmepecy 2pomadsHamMu wooo 6udopie I Mum CamMumM HOCUTUMU YUACHb
sUOOPYIE Y npoyecax NPULHAMMSL PiluieHb, HeOOXIOHO icumu nesHi 3axoou y euisodi
3anpoBaAdIHCEHHS eeKIMPOHHO20 20A0CY8AHHS, NPUMYCOBOI yuacmi y aubopax, 00’ eOHamHs.
oxkpemux 6udig subopie i m.o. Li 3ax00u moacymv yCyHymu O0emMOKPAMuUyHy Kpusy ma
3abe3neyumu npozpec CychiibCmaad.

Bucnoeoxk. Ilpozpec epomadancekozo Cycninbcmea ma OUHAMIKA U020 PO3GUMKY,
aK i paniwe ¢ Kenvui i Ha pannix emanax seuseieHus cede. Xoua cnpoba 6opomevdOU
3 hazoro 3 Hebadcanumu eremenmamu y @Qopmi anamii € He8UMOBHOI, OCKIIbKU B0HA
He Mae NopsioKy, epynoeoi conioapHoCmi ma OOMIHYIOMb 8 Hili NPOOeMHI Ma KOHGIIKMHI
cumyayii. Cb0200HI 01151 demoxpamii nompione He quuie oQiyiliHe GUHAHHA MO20, WO
VPSIO BUHUK ULISIXOM OeMOKPAMUYHUX 6UOOPI6 ma wjo 8¢5 61a0a tioe 8i0 tooell, a il 8adiC/ -
8UM (paxmopom € me, 4u 0eMOKPAMIsL AKMUBHO BUKOPUCTIOBYEMBCSL OIS HAUO20 BIACHO20
onaza. [o mux nip, noxu me OO0CACHYMO NOIMUYHE POULUPEHHSI MOICIUBOCTEU ma
HOCTYNO8e 3aCMOCYBAHHS THHOBAYIUHUX THCMPYMEHMI8, AKi NIOMPUMYOmMb 3aYIKAGIEHICb
suboOpyie y npoyecax nputiHamms piuleHv, 30i1bUeHHs A68KU 8UOOPYIe Modce pO321a0a-
mucs auuie AK Ymonisi 6 HQulomy CyChiibCMe.

Kniouoei cnosa: neMokparis, TONITUYHA Y4YacTh, CIEKTPOHHE TOJOCYBaHHS,
eJIeKTOpaIbHUHN iHTEpPEC.

0 00000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000

ISSN 2616-6100. 30BHIIIIH TOPriBAS: €KOHOMIKa, (piHaHcy, rTpaso. 2018. Ne 2 69



IIYBAIYHE ITPABO

VAK 342

BA3BUJIEBCBKHWU Ceprii,
acmipaHT kadepu MKHAPOIHOTO IMPUBATHOI0, KOMEPIIHHOIO Ta IUBUILHOTO MIPaBa
KuiBcbKOTro HaIlioHAIHFHOTO TOPTOBEIHFHO-EKOHOMITHOTO YHIBEPCUTETY

310BXXVMBAHH/SI
ITPOUOECYAABbHUMMNM IITPABAMMI
B AAMIHICTPATBHOMY IIPOLIECI

Ha ocnosi ananizy onosenenoco KAC Yxpainu oocniosceno ocobausocmi peani-
3ayii heHomeny 310824CUBANHHA NPABOM 6 AOMIHICIPAMUEHOMY CYOOUUHCMSBI. 3A3HAUEHO,
wWo 6 cy008iti npakmuyi aOMIHICMPAMUBHO20 CYOOUUHCMBA 3HAXOOUMb NIOMBEPONCEHHS
me3a woo0o pO3YMIHHA 3N06HCUSANHSA HPOYECYANbHUM NPAOM AK Oill, Wo cynepeyams
Jle2iMUMHIU Memi npoyecyanbHo20 Npasa, AKUM 3M08HCUBAE 0c0DA, A MAKONC Memi
AOMIHICMPAMUBHO20 CYOOUUHCMEA.

Kniouoei cnosea: 3MOBXKUBAaHHS NMPABOM Ha 3BEPHEHHS /O CYAYy, IHCTUTYIIHHI
37I0BJKMBAHHS, IITY4YHI II030BH, CYA0Ba CUMYJISILIS, CYTSXKHHULITBO.

bazuneseckuit C. 3noynompeodnenus npoyeccyaibHblMu npaeamu 6 aomu-
Hucmpamugnom npouecce. Ha ocnose ananusza obnosnrennozo KAC uccredyiomces
0CODeHHOCMU peanu3ayuu eHoMeRa 310ynompedieHus NPAeoM 6 AOMUHUCMPAMUSHOM
cyoonpoussoocmee. AGmopom ommeuaemcs, 4mo 8 CyO0eOHOU Npakmuke aOMUHUCIPA-
MUBHO20 CYOONPOUZBOOCMBA HAXOOUN NOOMBEPICOEHIUe MEe3UC O NOHUMAHUE 310YNompen-
JIeHUsL NPOYECCyalbHblM NPABOM KAaK Oeucmeutl, npomueopeyaujux iecumumMHoOu yeu
NPOYECCyanrbHO20 NPasd, KOMOPbIM 310YNOMPedaiem UYo, d Maxice yeau aOMUHUCIPA-
MUBHO20 CYOONPOU3BOOCMEA.

Kniouesvie cnosa: 3moynorpebieHue nmpaBoM Ha oOpalieHUe B CyJ, HHCTHTY-
LHOHAJIbHBIE 3JI0YNOTPEOICHUS, NCKYCCTBEHHbBIC UCKH, CyleOHasi CUMYJISIINS, CYTSDKHH-
YECTBO.

IHocTanoBka npodJieMu. AMIHICTPATUBHI CYJM BU3HAIOTh ICHYBaHHS
dbenomeHa 370BXXHBAHHS MPoOLleCyaTbHUMH MTpaBaMu Ta BUXOSATh MPU KBa-
midikarii NeBHUX Al yYaCHUKIB aMiHICTPATUBHOTO CYJJOUYMHCTBA Y SKOCTI
ocTaHHiX i3 migxoxiB, Bupobnernux €CIIJI, mo mae OyTH OIliHEHE CXBAILHO.
[Topsim 3 MM cItij 3BEpHYTH yBary Ha HEJIOCTATHICTH CYJIOBOI MPAKTHUKU
3 IbOT'O0 MUTAHHS MOPIBHSHO 3 CYAOBOIO MPAKTUKOIO TOCMOAAPCHKUX CY/IIB.
3a3HaueHe MOB’S3aHO MEPEeAyCIM 3 BIACYTHICTIO JIETaJbHOTO 3aKPIiIUICHHS
HOHSTTSI 3JIOBXXKMBAaHHA NpPOLECyaIbHUMHM IpaBaMU Ta BIJMOBIJAIbHOCTI
3a Bka3zaHi 1ii y Koxekci aqminictparuBHoro cyaounHcTBa (KAC) Vkpainu,
1, SIK HACHIIOK, OUTHII IMOMIPKOBAaHUM Ta OOEpPEKHHUM ITIJIXOJOM aMi-
HICTpaTUBHUX CyJiB 710 KBai(ikaii niik ctopin. [Ipore oueBuaHO, 110 Taka
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cuTyarlis mMae 3MiHUTHCS 3 oHOBIeHHAM KAC VYkpaiHnu, B SIKOMy HeNpu-
MyCTUMICTh 3JIOBXXUBAHHS MPOIECYaTIbHUMU NPaBaMU BH3HAETHCS OIHIEIO
3 OCHOBHUX 3acajl (IPHUHIIMITIB) aIMiHICTPATUBHOTO CYJJOUYMHCTBA, a TAKOX
3aKpIIUIEHO OKpeM1 BHM 3JIOBKMBaHb MPOLECYAIbHUMH MPaBaMU 1 HACIIIKU
3a3HaueHux Aid (m. 9 4. 3 cr. 2, u.u. 2-3 c1. 45, cr.cT. 139, 144, 149, 249
KAC Vkpainn).

AHaATI3 OCTaHHIX J0CJHiIKeHb 1 myOJikamii. 3710BXUBaHHIO TPO-
LECyaIbHUMHU MPaBaMU B aIMIHICTPaTUBHOMY CyJIOUYMHCTBI HAYKOBLSIMU MPH-
JISEThCS HEIOCTATHBO yBaru. JIuiiie mooJuHOKI mparli MpUCBSIYEeHI BU3HAUCH-
HIO TIOHSITTS 3JIOBXXMBAHHS TPOIIECYyaTbHUMHU TIPAaBaMH B aIMiHICTPATHBHOMY
CYJIOYMHCTBI, HOr0 O3HaKaM, BIUIMBY Ha cdepy BiANpaBICHHS MPaBOCYAJs
B aIMIHICTpaTUBHUX cripaBax. Cepes MOXKIMBUX 3JI0BKMBAaHb MPOIECYallb-
HUMH TIpaBaMu y cdepi aaMiHicTpaTUBHOTO cyaounHcTBa O. TpemoBa Ha3u-
Ba€ 3asIBIICHHSI YUCICHHUX HEOOIPYHTOBAHMX BIABOIIB CY/IJISIM, HE3 SIBJICHHS
MpEACTaBHUKIB CTOPIH y CYAOBI 3aciTaHHs, MOJAaHHS O€3MiACTaBHUX aaMi-
HICTPATUBHUX IO30BIB 1 KJIOMOTaHb PO BUYMHEHHS CYJOM MPOLeCyaTbHUX
Nif, HEHaJaHHs JOKYMEHTIB Ha CYJOBi 3allUTH, MOPYIICHHS AWCIHILTIHA
B XOJIl CYJJOBUX 3aciJJaHb, HEBUKOHAHHS PIIIEHb aJMIHICTPAaTUBHUX CY/IB,
OCKap>KeHHS JI0 BHUIIECTOSALIOI 1HCTAHIII TaK 3BaHUX «IPOLEAYPHUX)»
yxBai [1, c.47]. B. HacTiok BBaxae NpoLECYaJbHUMH 3J0BXKUBAHHIMU
crpoOu 3aTAryBaHHs CYJOBHX IMPOLECIB 3 METOIO BIACTPOUYCHHS YXBAJICHHS
HECTIPUATIMBHUX CYJOBHUX pIllIEeHb y CIpaBax Ha OUIbII Mi3HIA Yac; HEHa-
JaHHS aMIHICTPAaTUBHUMH OpPraHAMHM 3a 3alMTaMU CYJiB HEOOXITHUX s
BUpIMIEHHS MyOIIYHO-IIPABOBOTO CIIOPY, CYJ0OBOT0 3aXKCTy MpaB Ta CBOOO.
rPOMaJIsiH, MpaB Ta IHTEPECIB IOPUIUYHUX OCIO MarepiajiB; He3 SBJICHHS
NPEJCTaBHUKIB y CYJOBI 3aCiJaHHS; OCKap»EHHS 3a OYEBHUHOI Oe3mepcrek-
TUBHOCTI CYJIOBHX pIIIEHb Yy BCIX MOJIMBHX CYJOBHUX IHCTaHIISX; Oe3-
MiJICTAaBHE 3BEPHEHHS JI0 aJIMiHICTPATUBHUX CYJIIB 3 TI0O30BaMU J0 OpTraHiB
Jep>KaBHO1 BIaH, X MOCag0BUX ocid [2, c. 47-48].

[IpoTe BueH1, OKPECTIOIUN B 3aralbHUX pHCcaxX MOKIUBI BUIU TPO-
IECyalIbHUX 3JIOBXXKUBaHb, HE HA/IAIOTh iM XapaKTEPUCTHUKY, IO € TMPUIHST-
HUM. BOHU BIIHOCATH JI0 37I0BXKMBaHb MPOIECYATbHIMH TIPaBaMHu B aMi-
HICTPAaTUBHOMY CYJOYHHCTBI JIOCUTh PI3HOMAaHITHY MPOIECyaTbHY TTOBEIIHKY
oci0, siki OepyTh y4yacTh Yy CIIpaBi, II0 HACIpaBil HE 3aBXIHU BiAMNOBiIae
03HAKaM 3a3Ha4eHOro (heHOMeHa.

MeTto10 cTaTTi € KOMIUIEKCHUH CHCTEMHHMH aHali3 3JI0BKHWBAaHHS
npolecyaIbHUMHU MpaBaMU YUYaCHUKAMH aJIMIHICTPATUBHOTO MPOIIECY.

Marepianu Ta Mmetoau. TeopeTuuHy OCHOBY CTaTTi CKJIQJIA HayKOBI
npaii BUEHHMX 3 PI3HHMX Taily3ed mpaBa, sIKI TIEI0 YU 1HIIOK MIpOIO JOC-
JKYBaJu IPOOJIEMH 3J10BKMBAHHS MIPABOM B IUIOMY Ta MPOIECYaTbHUMU
npaBaMu 30KpeMa. MeToooriuHy 0a3y CTaHOBJISITH BUKOpHUCTaHi (itocod-
ChKI METOIU Mi3HAHHS (IiaJIeKTUYHHUHI, TepPMEHEBTHYHUH ), 3aralbHOHAYKOBI
(aHami3 Ta CUHTE3, CUCTEMHO-CTPYKTYPHUMN, MOJIETIOBAHHS, a0CTparyBaHHS,
dbopManbHO-TOTIYHUH, ICTOPUYHUN) Ta CTIeUiaNIbHI OpUOUyHi (METOAH TIIy-
MadeHHS HOPM TpaBa, OPUIUKO-TOTMATHYHUHN, TIOPIBHIILHO-TIPABOBUN ).
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PesyabTaT AociitzkeHHs. B cyoBiil mpakTHill aaMiHICTPAaTUBHOIO
CYJIOYMHCTBA 3HAXOJIUTh MiJITBEPIKCHHS Te3a MO0 PO3YMIHHS 3JI0BXKH-
BaHHS MPOIECYaTbHUM MPABOM SIK JiH, IO CymnepedyaTh JICTITUMHINA MeTi
IPOIECYaTbHOTO MPaBa, IKUM 3JI0BXKHUBAE 0c00a, a TAKOK METI aJMiHICTpa-
TUBHOTO CYJIOYMHCTBA.

[lepury rpymy 370BKUBaHb MPOLIECYATHPHUMHU MIPaBaMU B aJMiHICTpa-
TUBHOMY CYJOYHHCTBI CTAQHOBJISITH BHITAJIKH 3JIOBKHBAHHS IPABOM Ha
3BEpHEHHS JI0 CYIy 3a CyJOBHUM 3aXHCTOM. HeuncenbHa MpakTUKa aaMmi-
HICTPATUBHUX CY[IB 3 IIbOTO MUTAHHS JO3BOJISE BUAUIUTU KiJbKa KIHOYO-
BUX MOMEHTIB, 110 BaYKJIMB1 3 TOUKH 30py KBai(ikallii NeBHUX il y SKOCTI
37IOBKMBAHb 3a3HAUEHOI rpynu. B onHIl 31 cripaB 3a pe3yJbTaTaMH arels-
[IHHOTO TEeperisiay CyJ 3a3HA4MB, M0 «CYJOM TEPIIOi iHCTAHINT HE B3STO
0 yBaru oOctaBuWHY, 10 Jlep>kaBHa TONATKOBA I1HCHEKINiS, K CyO’€KT
BJIQ/IHUX TOBHOBAKEHb HA peali3allifo BIaJHUX YHPABIIHCHKUX (PYHKIIN
Ha OCHOBI 3aKOHOJABCTBAa, MA€ MPABO MOJATH MO30B JO CYAY PO CTT-
HEHHsI cyM 3aboproBaHocTi mepen OroxeToM. IIpore, 6e3 BCTaHOBIEHHS
¢dakTy HasBHOCTI Takoi 3a00proBaHOCTI 3BEPHEHHS 3 TaKUM I1030BOM
MOKHA PO3IIHIOBATH SIK 3JI0BKUBAHHS IMMPABOM Ha CYJOBHUH 3aXHCT, SIKE
3akpimiene y ct. 6 KAC Vkpaian» [3—4]. ¥ 1poMy BUTIQAKY 3JTOBKUBAHHS
OpaBOM Ha 3BEpPHEHHS [0 CyAy 3a CYIOBHM 3aXHUCTOM (DaKTUUIHO
OTOTOXHIOETHCA CYJIOM 13 MOAAUYEI0 HEOOIPYHTOBAHOTO Ta O€3IiICTaBHOTO
N030BY. 3a3HAYEHUM MIAXiA € CIIpHUM, aJDKE BapTO PO3PI3HATH MOAAUY
HEOOTPYHTOBAHOTO TO30BY Ta 3JIOBKMBAHHS MPAaBOM Ha IMO30B. Y BUIAJIKY
nojiadyi HeOOTPYHTOBAHOI'O TIO30BY Y TO3MBaya MOXKe OyTH BIJICYTHIN
YMHUCEJI Ha 3JI0BKMBAaHHS MPOIECYaTbHUMHU IpaBaMHu, BiH MEPEKOHAHUUN
y TOMy, 110 OOTPYHTYBaHHS, IM1JICTaBa MO30BY, HaBEJIeHI y MO30BHIH 3asBi,
I[IJIKOM JOCTaTH1 /Ui 33J0BOJICHHS TO30BHUX BUMOT. HaToMICTh y BUMaIKy
31 3JI0B)KMBAHHSIM TPaBOM Ha M030B 0co0a Jli€ HABMUCHO, YCBIJIOMJIIOIOUU
XapakTep Ta HACHIiJIKK CBOiX Mid. [HmIa crpaBa, 110 B JaHI KOHKpETHIN
CIpaBl MO3MBA4Ye€M BHCTYNA€ CyO’€KT BIAJHUX NOBHOBAXKEHb, KU HE
BXXHUB YCIX HEOOXITHHX 3axOJiB IIOJO0 BCTAHOBJICHHS IiJCTaBU IT030BY
nepeJi 3BepHEHHSM J0 CyJly 3 MO30BHOIO 3asBOI0, B YOMY MOKE€ BOauaTucs
HeA0alicTh Oprany JAepKaBHOI BIaau, sika HegomyctuMma. [Ipore oueBuaHO,
10 HE 3aBXJIU HEOOTPYHTOBAHICTh MO30BY CBIIYUTH PO 3JIOBNKUBAHHS
0co0010 MpaBOM Ha MO30B. [3 Takux mo3uiiil BUXoAUTh 1 oHoBIeHUH KAC
VYkpainu [5], BianoBigHO 110 1.3 4.2 cT.45 SKOro 3J0BKHUBAHHSIM IPO-
HeCyallbHUMU TpaBaMH MOKe OyTH BHM3HAHE IMIOJAHHS caMme 3aBlJOMO
0€e3MiCTaBHOTO MO30BY, a HE MIPOCTO HEOOIPYHTOBAHUX ITO30BHUX BUMOT.

Bignoigao 10 1. 3 4. 2 cT. 45 onoBneHoro KAC Ykpainu, 310BXKH-
BaHHSAM IIpOLIECyaIbHUMH IpaBaMU MoOKe OyTH BU3HAHE, KpiM MOJaHHS
3aBiJIOMO O€3ITiICTaBHOTO MO30BY, TAKOXK 1 MOJIAHHS MTO30BY 3a BiJICYTHOCTI
npenMera cropy abo y cropi, SSKUid Ma€ OYEBHUJIHO IITYYHUH XapakTep.
Bkpaii abctpaktHe GopMyIIOBaHHS 3a3HAYEHOI HOPMH Jla€ MiACTaBU IS
CYJIIBCBKOI JUCKpEIii, a/pke SK 1 TMOHATTA «3aBIJOMO OE€3MiICTaBHOTO
MO30BY», MOHATTS «CHOPY, L0 Ma€ OYEBUJHO IITYYHHH XapakTep» € OLi-
HOYHUM Ta BUMArae po3’ siCHeHHSI.
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B 1nmmi#i cripaBi epes Cy10M CTaBUJIOCS MMUTAHHS PO T€, YU MOXKHA
BBa)XKaTH 3JIOBKMBAHHSAM IPAaBOM Ha T030B MMOBTOPHY I10J1auy 3BEPHEHHS
JI0 CyAly Y TOMY BHITQJIKY, SIKIIIO JIO0 I[LOTO BXKE MOJABABCS TOTOXHE, MPOTE
Horo Oyno BigknukaHo. [lif yac amensmiiiHOTO Meperysmy CyaoM aressi-
IIHHOI 1HCTaHIII OyJ0 BCTAHOBJICHO, IO MO3MBAy 3BEPTABCS 3 OKPEMHUMU
M030BaMH 110 J{HIMpONeTPOBCHKOT MUTHHIII TIPO OCKAPKEHHS MOJAATKOBUX
MOBiJOMJIEHB, OJIHAK B MOJAIBIIOMY 1X BifkiaukaB. Hamani mo3uBay qomoB-
HUB IHIIWKA MMO30B MPO OCKApKEHHS MOJATKOBUX MOBIJOMIJICHb BUMOTaMU
3a TUM, 110 OyB BiAKIMKaHUW. B amensiiiiHiii ckap3i BiMOBIIAY MPOCUTH
MIOCTAHOBY Cy/y IMEPIIOi iHCTAaHIl1 CKacyBaTH Ta BiIIMOBUTH B 3aJI0BOJICHHI
MO30BHUX BUMOT, ITOCHJIAIOYHCH HA TIPOMYIIEHHS MICSYHOTO CTPOKY OCKap-
JKEHHSI pIIIEHHsA Cy0’€KTa BJIQJHMX IOBHOBa)XEHb, HA TIJCTaBl SIKOTO
MOXYTh OyTH 3asiBJIEHI BUMOTH IMIPO CTATHEHHS IPOIIOBUX KOIITIB, a TAKOXK
Ha TOHW (akT, M0 MOJANbIIEe OCKAP>KEHHS B OJIHINA CIPaBi BCiX MOJATKOBHX
MOBIIOMJICHb € 3JIOBXKHMBAaHHAM TpoliecyadbHUM TpaBoM. [lepermsHyBiim
cmpaBy, CcyJ amesiiiiHoi iHcTaHIii 3 nmocunaHHsM Ha 4. 1 cr. 100 KAC
VYkpainu 3a3HauMB, 10, OCKUIBKH B MaTepiajlax CIpaBH BIJICYTHI JOKa3u
OTPUMaHHS TIO3MBA4YEeM IIOJIATKOBHUX IIOBIIOMJICHb, TPUYUHHU MPOITYCKY
MICSIMHOTO CTPOKY 3BEPHEHHS 3 aJIMIHICTPATHUBHUM MMO30BOM € TTOBAKHUMHU.
Bianosinuo 10 4. 1 c1. 51 KAC VYkpainu, nmo3uBau Mae npaBo B OyIb-sKUN
Yac 10 3aKiHYEHHS CYZOBOTO PO3MIIALY 30UTBIIMTH 200 3MEHIIUTH PO3MIp
MO30BHHUX BUMOT. BifTak T0MOBHEHHs aAMIHICTPATUBHOTO TTO30BY Ta OJTHO-
YacHE OCKapKEHHS JEKUTbKOX MOJIATKOBUX MOBIJOMIIEHB y CIIOPI MK TUMU
CaMUMHM CTOPOHAMHM HE€ € 3JIOBXKMBAHHSM IIPOLIECYalbHUM IIpaBoM [6].
MoskHa 3pOOWTH BHCHOBOK, IO CYJOBa NMpaKTUKA BUXOAUTH 13 TOTO, IO
3BEpHEHHS JI0 CyAYy 13 TOTOXXHHMM TI030BOM, SIKIIO y CIpaBi HE OyIo
yXBaJICHE OCTATOYHE PIIICHHs] BHACIIIOK TOBEPHEHHS MO30BHOI 3asBU a00
3anmumieHHs 11 6e3 posrsimy (B TOMY YMCHII BHACHIIOK MMOAadl CaMUM
MO3UBAaYeM 3asBH MPO BIIKJIMKAHHS MO30BHOT 3asBU ab0 3ayMIlIeHHs i1 6e3
PO3TIISTY), HE CTAHOBIISITH COOOI0 37TOBXHBAHHS IIPABOM Ha MO30B.

HartomicTh 3710B)XKHBaHHSIM CJIiJl BU3HABATH OJTHOYACHE 3BEPHEHHS 10
Cyly 3 KUIbKOMa TOTOKHMMHM T030BamMH. B ofHiil 31 cmpaB cyj mnepuioi
1HCTaHIII1, MOCTAHOBJISIOYM OKPEMY yXBajly II0JI0 TMO3WBaya, CIIUpaBCs Ha
37TOBKMBAHHS OCTAHHIM CBOIMH MPOIECYaTbHUMHU MPaBaMH, 1110 BUSIBUIOCH
y OIHOYAaCHOMY 3BEpPHEHHI JI0 CyAy 3 TOTOXKHMMH To3oBamu. Cyn are-
JAMIMHOT 1HCTAHIIT, MEperisgaloud e akT, 3a3HauyMB, 10 MPUIHCAMU
cT. 166 KAC Ykpainu BCTaHOBJIEHO, 110 CYJ, BUSIBUBIIH 1]l 9aC PO3TIISAY
CIpaBM TMOPYIICHHS 3aKOHY, MOXKE TIOCTAHOBUTH OKpPEMY yXBally 1 Harpa-
BUTH 11 BIJIMOBIHUM Cy0’€KTaM BJIaJHUX IMOBHOBAXXEHB ISl BXKUTTS 3aXOIIB
10JI0 YCYHEHHS MPUYHH Ta YMOB, SIKI CIIPHUSUTH TIOPYIIEHHIO 3akoHy. OTXe,
OpraH Cy/I0BOi BJIaJ iy Ha/IIJICHU MEBHUMHU KOHTPOJIbHO-HATIISIIOBUMH (PYHK-
IiSIMA B MEXKaXxX iHIIOI BJIaJiM, 30KpeMa BUKOHABYOI, 0 HEOOXITHO IS il
3JIarOKEHOTO0 1 MPaBOMIpHOTO (PYHKITIOHYBaHHs. TakuM YHMHOM, JJIS Cyay
1ocTae HEOOX1THICTH ISl 30epeKeHHsI OallaHCy 3/IMCHEHHS BIau 00epeKHO
Ta BUBAXEHO KOPHUCTYBaTUCS UM MexaHizMoM. [locwmanns cymy meprioi
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IHCTaHIT Ha 3JI0BXKMBAHHS I0O3MBAYe€M MPOLIECYaATbHUMH MpaBaMu, 110
BUSIBUINCH y TOBTOPHOMY 3BEPHEHHI JI0 CyJIy 3 aHAJOTIYHUM II030BOM,
KOJIETIEI0 CyAiB HE MOKe OyTH KBai(hiKOBAaHO SK MOPYILICHHS MO3MBAYEM
3aKOHY, 3a HaCIIAKOM YOro MOXK€ OyTH MOCTAHOBJICHO OKpEMY YXBaly,
OCKUTBKM 3aKOHOZABIIEM y JIaHOMY BHIAJKy BH3HAYEHO 1HIIWH MpOIECyasb-
HUM HACJIZOK 3aJIUIICHHs MO30BHOI 3aBU 0€3 pO3rIIAly B MOPSAKY CT. 155
KAC VYkpainu [7]. OTox, y 1pOMY BUIAJIKY CyJOM amnemsiiHoi iHCTaHIii
Oys0 BU3HAHO (haKT 3JI0BKHUBAHHS MO3MBAYEM IPOLIECYATbHUM PABOM 3a
I030BOM, MpPOTE OJHOYACHO PO3MEKOBAHE MOHSATTS 3JO0BKUBAHHS IPO-
HeCyaJIbHUMH IPaBaMU Ta MOPYIIEHHS BUMOI 3aKOHY, BUXOJSIUM 13 CyTHOCTI
nux (EHOMEHIB Ta iX HACJ]iJKiB. 3a3HAYEHU BUCHOBOK BKpail Ba)KJIMBUH,
aJpKe 3JI0BKMBAHHS MPOLIECyaIbHUMH TpaBaMU MOBUHHO 3J11HCHIOBATUCS
y 30BHI JIONYCTUMHUX (QopMax, a MOPYIICHHS 3aKOHY, SKI 4aCTO OTOTOXHIO-
IOTBhCA 31 3JIOBXKMBAaHHAM TPABOM, 3aBXKAM 3IMCHIOETHCS 1032 MEXaMH IIPO-
HecyanbHol GopMu. Y 3B’SI3Ky 13 BUIIICHABEACHUM BBa)Kat0 HEMPABUILHUM
TBEPKCHHS JIESKUX aBTOPIB 110JI0 BU3HAHHSA (DaKTIB MOPYIIEHHS AUCIIHI-
JIHM T Yac CyJ0BOTO PO3IJBILY Y SKOCTI 3JIOBXHBAHHS MPOLECYATbHUM
npaBoM [1, c. 47], amxe nopyuieHHs paBuil MOBOJKEHHS Y CY[1 31HCHIO-
€THCS 11032 MEKaMH TpoliecyanbHOi (POpMH, a TOMY HE € 37I0BKUBAHHSIM.
Buau 3710BXKUBaHHS [IPaBOM Ha M030B 3yMOBJIEHI CYTHICTIO i 0cOOIH-
BOCTSMH aJIMIHICTPATUBHOI IOPUCAMKIINI SK CHUCTEMH CY[IB, MOKIMKAHUX
pO3IIIAIaTH CIOPU MK TpOMajsHaMH, IOPUIAUYHUMHU 0CO0aMH, 3 OJHOTO
00Ky, Ta Cy0’eKTaMM BJaJHUX MOBHOBAXEHb — 3 1HIIOIO, y IyOJIiYyHO-
BIQHIN cdepi. 3 1IbOro BUILTUBAIOTH CBOEPIIHI JeBiallii MpoIecyalrbHOl
MOBEIHKU CTOPIH, SIKI MOXHa CIOCTEPIraTv B aJMIHICTPATUBHOMY CYJ0-
YUHCTBI, 110 CIPSMOBaHI Ha MPOTHUCTOSHHS JACp>KaBHIN Biajl, cy0’ekTam
BJIaJIHUX TOBHOBA)XEHb, MIOCAZOBUM 0cO0aM OpraHiB Aep>KaBHOI B4 TOLIO.
Haii6inp1 mommpeHuM BUAOM 3JI0BKMBAHHS MPAaBOM Ha 3BEPHEHHS
JI0 CyIy 3a CYJJOBUM 3aXHCTOM B a/IMIHICTPATUBHOMY CYIOYHMHCTBI € CyTSIK-
HUIITBO, siIke MOke HaOyBatu pizHuX (opm. [IpuBepraroTh yBary BUNAJAKU
37TOBKMBAHHS MIPABOM Ha MO30B 3 METOI0 BHKOPUCTAHHS CYJIOBOi CHCTEMH
MalJIaHYuKOM JIjIs 60pOTHOU 31 CBOIMU MOJITUYHUMH OMOHEHTAMU, UISIXY
NOMyJsipU3allii BIAaCHOT MEPCOHM Ta 3ac00y TPAHCISAIIT BIACHUX MOTJISIIB
y THX 4YM IHIIUX cdepax cycniibHoro kuTTs. B. KpaBuyk 3raaye npo «mporiec,
K TyOJIIYHY peakIliioy» sSK aHOMAJi0 CyJ0BOTO IMPOIIECy, M0 MAa€ Ha METi
dbopmaizalliro peakilii mo3uBaya Ha MEBHY 110, sIKa TIEKO YW 1HIIIOK MipOIO
BIUTMBA€ HA TMO3MBaya, Ta MyOJiYHYy JAEMOHCTpAIlI0 HE3roJu 3 AisIMU, SKi
OCKapXYIOTbCsA. XapaKTepHUMH O3HAKaMH 3a3HAYeHHMX MO30BIB € Te, IO
MO3MBaY, K MPaBUIIO, € MyOIIYHOI0 0C00010, Ta HE Oepe 0COOUCTOI yJacTi
y mpoiieci; paxT 3BEpHEHHsI 0 Cyy HaOyBa€ po3rojiocy Ta BUCBITIIOETHCS
B 3MI; pe3ynbTaT BUpIIIEHHS CIIPaBU HE Ma€ CaMOCTIHHOTO 3HaueHHH [§, c. 99].
AIMIHICTpaTHBHOMY TpOIIECYy NMPUTAMAaHHE 1 CYTSHKHUITBO 3 OOKY
TPOMAJISH, SIKI HE € MyOIYHUMH oco0amMu. Y TaKuX BUIAJKax 0coba 3BepTa-
€THCS JI0 Cy/1y, HAIIPUKJIAJ, BHACTIAOK OaKaHHS MOMCTUTHCS IOCAI0BIIIO 32
yXBaJIeHI MPOTH HEi YNPaBIIHCHKI pIlIEHHS, BUYMHEHI Jii Ha BUKOHAHHSI
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BJIQJIHUX TMOBHOBa)kKeHb. Oco0a MOKe MPOTUCTABIATH cebe Nep KaBHOMY
amapary Ta IMO3UIIOHYBaTHCS OOpLIEeM 3a CIpPaBEAJUBICTb, MPABIOTIOO0M.
[Ipuxmagom 1poro moxke OyTH, 30kpema, 1mo3oB 10 Ilpesunenta Ykpainu
IIPO BU3HAHHS MPOTUIIPABHUM Ta CKacyBaHHs Yka3y Ilpesunenra Ykpainu
PO MPUUHSTTS A0 TPOMAASHCTBA YKpaiHu rpomaasHku Pecryomiku ['py3is
OCOBA 3, o6rpyHTOBaHMI TUM, III0 BHACTIAOK NopyiieHHs [Ipe3uaenTom
VYkpainu mporeaypu HaJaHHS TPOMAISHCTBA, KepiBHUKOM HarioHanbHOT
nouiiii YKkpaiHu cTajia HeHajekHa oco0a, pe3ysIbTaTOM YIpPaBIiHHS SKOT
CTaJIM YMCIIEHHI TMOPYIIEHHS Ta HempaBOMIpHi [ii 3 OOKy MpalliBHUKIB
MOJIiIi{, B TOMY YHCHi 100 To3uBava [9]. 3MOBXHBAHHSIM TaKOTO POAY
IHKOJIM BJACTHBA BIJCYTHICTh IIMCHOTO MOPYIICHHS NpaB OCOOH, aaxe
4acTO MO3MBAY 3BEPTAETHCS A0 CyAy 3 METOI OCIIOPIOBAHHS aKTiB, SIKUMU
HACIIPaB/Ii HE MOPYIITYBAJIUCS HOTO BJIACHI MpaBa, CBOOOIM Ta IHTEPECH.

MeToto 0e3miICTaBHOTO 3BEPHEHHS [0 aJMIHICTPATUBHUX CYJIiB
3 MO30BaMHU JI0 PI3HUX OpraHiB BIaAH, X MOCAJAOBUX 0Ci0 MOXyTh OyTH
HaMIpH «TapaiizyBaTH» iSJIbHICTh BIQJHOTO MEXaHI3My ILISXOM BiJBO-
JiKaHHA WOTO BiJ] BUPIMICHHS OCHOBHHMX 3aBllaHb, II0 MOXKE BBaXKATHUCS
MIOMCTOIO 3a YXBaJICHI HECTIPUSATIMBI JJIs1 3asiBHUKA YHPABIIHCHKI PIILIEHHS
abo B3arai HacIIKOM OyJib-SIKHUX, Y TOMY YHCJi HEBMOTUBOBAaHUX, OCOOHC-
TUX HEBIOJ00aHb YM PO3YaApPYBaHb Yy COILIATLHO-MAWHOBOMY TMOJIOKEHHI,
CYCIIJIBHIN yIepeKeHOCT], B ICHYI0UOMY MOPSIKY MPOTHAIl KOPYHIIHHUM
nposiaM [2, c. 48]. Y 11bOMy KOHTEKCTI BapTO TaKOX 3rajaTH Mpo XUOHI
aMmOiIlil JAESIKUX TO3MBadiB 3BEPTATHCS N0 CYAy 3 OyAb-KOTO MPHUBOY,
HACJIIJIKOM YOTO € YHUCIICHHI CIPaBU OJHOTO TO3MBava J0 Oe3Jidi opraHiB
JIep’KaBHOI BJiaad, SIKl, HA MOro AyMKy, NOpPYIIMIM HOro mpasa, cBOOOIU
a0o 1HTEpECH.

Kpim Toro, iHkomu ocobu MOXYyTh MaTH Ha METI HAKOMUYEHHS
(akTiB MEBHUX MOPYIIEHb OKPEMHUX MIPaB 0COOH B po3yMiHHI €BpOIenchKOl
KOHBEHIIIi 3 ipaB jroaunu [1, c. 50; 2, c. 48], 100 B MoJaNbIIOMY 3BEPHY-
TUCS JI0 €T THCTUTYLII. Y TakuX BUMAAKaX ocoba Moxke 30upaTtu (hakTH siK
MPOIECyIbHUX TOPYIIEHB, 30KpeMa, HeIOTPUMAaHHSI IIpaBa Ha CIPaBE|IH-
BUH CYJIOBHI PO3TJISL, TaK 1 HEAOTPUMAHHS MaTepialbHUX TIPaB, HAPUKJIIAI,
MOpYIIEHHS TpaBa Ha MoBary J0 MPUBATHOTO Ta CIMEWHOTO JKUTTS, MpaBa Ha
cB00O/Iy JyMKH, COBICTI Ta PENIrii Tomo, mod y MoAaabIIoMy JOMOITHCS
yXBaJIEHHsI €BPONEHCHKOTO CYy Ty 3 MPaB JIFOIMHU PIITICHHS HA CBOIO KOPHUCTb.
Bapto moroautwucs, 110 11e sIBUIIE OUIBIN MOITUPEHE caMe B aJMiHICTPaTHUB-
HOMY Cy/IOUMHCTBI MOPIBHSIHO 3 1HIIUMH BHJIAMH CyJIOYMHCTBA, 00 B OCTaHHIX
BI/INOBiJauaMH, SIK IPABIJIO, HE BUCTYMAIOTh HOCII myOmiyHo1 Biaawm [ 1, c. 50].

UucneHHUMHU B aIMIHICTPATUBHOMY CYJIOYMHCTBI € BUIAJIKU 110124l
TeXHIYHUX (IITyYHUX) TO30BIB, AKI HE MOB’sI3aHi 13 3aXHUCTOM HEBU3HAHUX,
OCTIOPIOBaHMUX 200 MOPYIICHHUX MPaB, CBOOOI UM IHTEPECIB, a MEPECIiTyIOTh
JIMIIIe HEJIETITUMHY METY BIUIMBY Ha IHIMUU CyJOBUW MPOIIEC, HAPUKIIA,
MOPYIICHHS CIIPaBU Yy CyJl 3 METOI0 3YNWHEHHS MpPOBAKEHHS B IHIIIN
CrIpaBi, mojayda JACKIIBKOX TOTOXHHUX TMO30BIB OJIHOYACHO JJIsl BIUIMBY Ha
ABTOMATH30BaHy CHCTEMY JOKYMEHTOOOIry, 1mojada 1mo3oBy, METOIO SIKOTO
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€ MaHIMyJISIIis TpaBUIaMy FOPUCIUKIIIT TOIT0. XapaKTEPHOI PUCOIO IILOTO
BUJy 3JI0BKMBaHb € iX TOB’S3aHICTh 31 3JIOBXKUBAHHSAMHU OKPEMUMH MPO-
IeCyallbHUMH TIpaBaMH y CIIpaBi 3a IHIIAM TI030BOM, a TOMY IX JOC-
JJKEHHST BApTO MPOBOAMUTH Y KOHTEKCTI THMX BH[IB IHCTUTYLIMHUX Ta (yHK-
[[IOHAJLHUX 3JI0BXKUBaHb, 3311 pealizallli SKuX MoIat0ThCs TaKi TO30BH.

[Iloxo mpoliecyanbHOI MUKAHU Y BUIJISAL TOJadl TIO30BY 3 €IMHUM
HaMipoM 3aBJaTH IIKOAM Ta MO30BiB, CHOPSIMOBAaHUX HA OTPUMAaHHSA HEOO-
IPYHTOBAaHO1 MailHOBOi BMI'OJM, TO BOHU y YHMCTOMY BHIJISIII MEHII TMpPH-
TaMaHH1 aJMIHICTPAaTUBHOMY CYJOUYMHCTBY, aJlKe SIKIIO Cy0’ €KT BIaJHHUX
MOBHOBAXXECHb IMOJA€E MO30BU TAKOTO POJIY, TO WOTO il MiAMagaTUMYTh ITi]T
O3HAKH MMPABONOPYIICHHS. BUmaaku sk 1moaadi TakuX MO30BiB IPOMaJITHAMUA
YU IOPUIUYHUMH 0CO0aMHU, K MPaBUJIO, BXOISATh 10 CUCTEMHUX 3JIOBXKH-
BaHb, HANIPUKIIAJ, 0c00a MOXE MOJaBaTH 3aB1JIOMO MPOTPAIIHHUI 1M030B HE
JUTSl 3aXHUCTY CBOIX MpaB, a N[00 JOMOTTHCS BXKUTTS 3aC001B 3a0e3reueHHs
MO30BY, SIK1 JIO3BOJIATH i OTpUMAaTH TEBHI MaWHOBI BUToAau abo 3aBIaTu
IIKOAMU BIANOBIAaueBi. Y TakoMy BUMNAAKY 0co0a 3JI0BKHBAE OJHOYACHO
1 IpaBOM Ha 3BEPHEHHS JI0 CyAy 3a CyJOBHUM 3aXHCTOM, 1 IPAaBOM Ha MMOJaqy
3asiBU MPO BXKUTTS 3aX0J1B 3a0€3MEUYCHHS MO030BY. [HIIIUM MPUKIAIOM 3710-
BXKUBaHb, CIIPIMOBAHUX HA OTPUMAaHHS HEOOTPYHTOBAHOI BUT'OJIU, € BUITAIKU
npe’iBICHHS MO30BY 3 SBHO 3aBUIICHUM PO3MIPOM BHUMOTHU IPO BIAIIKO-
nyBaHHA mKoaud. CTOCOBHO MpoOIIeCyalIbHOT IIMKAHN B HAYKOBIH JTiTeparypi
OMMMCaH1 CUTYaIlii, KOJIU MPOLIEC BUKOPUCTOBYETHCSA SIK CIIOCIO MOKapaHHS Ta
Ma€e Ha METI «CTBOPUTHU MPOOJIEMI» BIANOBIIAUy, SKMM YacTO € M0CaioBa
ocoba, OesmocepenHbo BUHHA y KOHGuKTI. [IpomecyanbHumu mposiBamMu
TAKOTO BHJIy TPOIECY € HASBHICTh BHMOT TPO CTATHCHHS IIKOJH, PO
OKpeMy YXBajly, MpO CyJOBUU KOHTPOJIb, BAMOTH MPO OCOOUCTY Y4acTh
BiJIMOBi/1aua Tomio [8§, ¢. 99].

CynoBa cumyIiLlisl He MPUTAaMaHHA aIMIHICTPATUBHOMY CYJOYUHCTBY,
a/pKe y BUIAJIKY 11 HasIBHOCTI ciiijy 0ysio 6 TOBOPUTH PO 3MOBY Cy0O’€KTa
BJIQJIHUX TIOBHOBAXXEHb, IO € CTOPOHOIO Yy CIpaBi, Ta (HI3UYHOI YU IOpHU-
JTUYHOT 0COOM 3 BUKOPUCTAHHS aaMiHICTPATUBHOTO CYJIOYMHCTBA 3 HEJe-
TITUMHOIO METOI0, 1110 MaJOMMOBIPHO, a SIKIIO ¥ Ma€ Micie, TO i Jii CIif
KBaTi(iKyBaTH K IPABOTIOPYIIICHHS 3 OOKY OpraHiB Jep>KaBHOI BJIaJIH.

Jlpyry rpyIiy 3J0BXXHMBaHb B aJIMiHICTPAaTUBHOMY CYJIOYMHCTBI CTa-
HOBJISITh 1HCTHUTYIIIMHI 3JI0BXXKHWBAaHHS, 10 MAalOTh HA METI BIUIMBAaTH Ha
(GOpMyBaHHS HaJIEKHOTO Cy/y JUIs PO3IIIALY KOHKPETHOI CIIPaBH. IX MOKHA
YMOBHO TOJIUIATH Ha TaKi BUIU:

» 3JIOBXKMBaHHSI 3 METOO BIUIMBY Ha CKJIaJl Cyly Y CIIpaBi:

e TMOB’s3aHl 3 (POPMYBaHHAM CKJIaIy Cyay Y CHpaBl O BIAKPHUTTS
IPOBAJIKEHHS;

e CIPsSMOBaHI Ha 3MIHY CKJaay CyAy Yy CHpaBi MICIS BIAKPUTTS
MPOBAKEHHS;

»  3JIOBKUBAHHS, TIOB’s13aHi 3 BU3HAYCHHSIM FOPUCAMKIIIT Ta ITiICYTHOCTI.

Jii, siki MOXKYTh KBali(iKyBaTHUCS SIK 3JTOBKHBAHHS, CIIPSIMOBaHI Ha
dbopMyBaHHA CKIIAAy CyIy Y CIpaBi 10 BIAKPUTTS NPOBAIKEHHS, BU3HAUCHI
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y .2 4.2 cT. 45 KAC Ykpainu Ta mojisraroTh y MOJaHHI KUJTbKOX TO30BIB
JI0 OJIHOTO M TOTO * BiAMOBiJaya (BIAMOBIIaYyiB) 3 TUM CAMHUM MPEAMETOM
Ta 3 THX CaMMX IIiJicTaB, a00 MOJaHHs JIEKIJIbKOX IMO30BIB 3 aHAJIOTTYHUMU
MpeAMETOM 1 MIJCTAaBOI0, a00 BUYMHEHHSI IHIIUX [1M, METOI0 SIKMX € Ma-
HIMYJIAIIST aBTOMAaTU30BaHUM PO3MOAUIOM CIPaB MK CYIIsIMH. Y IbOMY
BUIAJKY 0co0a (PaKTUYHO MOJAA€ A0 OJHOTO CYIy JEKUIbKa TOTOXXHHUX ab0
AQHAJIOTTYHMX IMO30BiB OJTHOYACHO 3 METOIO iX PO3IMOJALTY aBTOMAaTHU30BaHOIO
CHCTEMOIO JIOKYMEHTOOOITY pi3HUM cyaasaM. YacTo 3a3HadeHi Ail Cympo-
BOJIKYIOTBCA (DOPMAJIbHOIO HEBIJIMOBIHICTIO MO30BHUX 3asiB BUMOTaM IO
dbopMu 1 3MiCTy, HANPUKIIAJ, HECIUIATOK CYJIOBOTO 300py, HEHAJTAHHIM
KOITi JOKYMEHTIB TOIIO, 3 METOIO MOJAIBIIOr0 3aJUIIEHHS TaKUX 3asB 0€3
pyXy Ta HaJaHHs CTPOKIB JJIi BHUIpaBIEHHsA HeAoJiKiB. Hamami, micns
MOCTAHOBJICHHS KIJIbKOMA CYJISIMH Y TOTOKHUX a00 aHAJIOTIYHHUX CIpaBax
yXBaJI PO 3aJUIICHHS TO30BHUX 3asB 0€3 pyXy, CTOpOHA OOHpae CyJIto,
AKUH 11 OUIBIIIE BIAIITOBYE, 1 BUIIPABIISE HEOMIKU Ti€l MO30BHOI 3asBHU, SKa
HaJIMIIIA 10 TAKOTO CYJI, MICIs YOro OCTaHHIM BIIKPUBA€E MPOBAKEHHS
y cropasi. Henomiky Beix IHIIMX MO30BHHX 3asiB 0C00a HE BHUIIPABIISIE, IO
Ma€e CBOIM HACJIIJIKOM TIOBEPHCHHS iX IMO3WBadYeBi. SIKIIO X TO30B TIO-
JAETHCA BiApa3y Yy BIAMOBITHOCTI 3 yciMa BUMOTramu 70 (GopMH 1 3MICTy
MO30BHO{ 3as1BU, TO JIEKUIbKA CYJIB BIIKPUBAIOTh NMPOBA/KEHHS y CIIPaBi,
a To3MBay Hajali, oOpaBIIM HEOOXIAHOTO CYJIIO, TIOJAE 3asBU MPO 3aJH-
HICHHS] PEUITH MMO30BHUX 3asB 0€3 po3riisiay abo K MPOCTO HE 3 SBISETHCS
y CYy/IOBI 3aCiIaHHSl Ta YeKa€ Ha 3aJUIICHHS MO030BIB 0€3 po3risiny uepes
MOBTOPHY HESIBKY TO3MBaYa, 1110 HAJE)KHUM YMHOM TOBIJIOMJICHHI TIPO Yac
Ta MICII€ CYJIOBOTO PO3IJISIY.

He3Bakaroun Ha 4iTKe BUIUICHHS 3a3HAYEHOTO BUJY 3JI0BXKHBAaHb
nuiie y onoBieHoMy KAC Ykpainu, BOHU JTaBHO BiJIOMI MPAKTHUIIL SIK aMi-
HICTPATUBHOTO, TaK 1 TOCMOAAPCHKOTO cyaounHCTBA. Criocobom 6opoThOu
3 TakUMH 370BXkHBaHHAMU € 3akpimieHi y KAC YkpaiHu mOBHOBa)KE€HHS
CyJly 1I0JI0 TTIOBEPHEHHsI T030BHOI 3asBH (1. 5 4. 3 ct. 108) abo 3anuieHHs
MI030BHOI 3asBH 0e3 po3risny (m. 3 4. 1 cT. 155) y Bumaakax, KOJH y Ipo-
Ba/DKEHHI I[bOTO a00 1HIIOTO aJAMIHICTPATUBHOTO CyAY € CIpaBa Mpo CIIip
MK TUMH CaMHUMHU CTOpPOHaMH, IPO TOM camMuil mpeaMeT 1 3 TUX CaMHX
mifcTaB. AHanoriyHi mnojoxkeHHs MicTaTbes 1y Ilpoekti KAC VYkpainu
3 OLIBIIO AeTanizamiero. Binmosigao a0 m. 5 4. 4 cr. 169 Ilpoekry KAC
VYkpaiHu Mo30BHA 3asBa MOBEPTAETHCSA, SIKIIO MO3MBAYEM MOJAHO JI0 I[bO-
ro X CyJly 1HIIHUK MO30B (TIO30BH) 0 LBOTO X BIAMOBiAaYa (BiAMOBIAAYIB)
3 TUM CaMUM IPEIMETOM Ta 3 OJHAKOBHUX IIJICTaB 1 MIOJ0 TAKOTO IO30BY
(Mo30BiB) Ha Yac BUPILLIEHHS MUTAaHHS MPO BIIKPUTTS MMPOBAIKEHHS Y CIPaBl,
10 PO3TISAIAETHCS, HE TTOCTAaHOBJIEHA yXBaja MPO BIIKPUTTS a00 BiIMOBY
y BIAKPUTTI MPOBAHKEHHSI Y CIIpaBi, MOBEPHEHHSI TIO30BHOI 3asBU 200 3aJIH-
IICHHS 1030BY 0e3 po3rany. Binmosiano 1o m. 10 4. 1 ct. 240 oHOBIIEHOTO
KAC Vkpainu mo3oBHa 3asBa 3aJMIIAETHCS 0€3 PO3TISALY, SIKIIO TICTs
BIJIKPUTTSI TPOBAKCHHS CYJIOM BCTAHOBJICHO, 1110 MO3MBA4Ye€M IOJAHO JI0
IILOTO K CYJy IHIIHIA 1T030B (IT030BM) JIO IIHOT'O K Bi/MOBia4a (BIAMOBIIAYIB)
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3 TUM CaMHUM MpPEeJIMETOM Ta 3 OJHAKOBUX MIACTaB 1 100 TAKOI'O MO30BY
(Mo30BiB) HAa Yac BUPIIIEHHS MUTAHHS MPO BIIKPUTTS MPOBAKEHHS Y CIPaBi,
IO PO3TIISIAETHCS, HE MOCTAHOBJIEHA yXBaja MPO BIAKPUTTS ab0 BiIMOBY
y BIAKPHUTTI MPOBAJKEHHSA Yy CIIpaBl, NOBEPHEHHS IO30BHOI 3asBU a0o0
3aJIMIICHHS TT030BY 0€3 PO3TJIsdy.

CxiaiHiCTh 3aCTOCYBaHHS IIMX TOJOXKEHb 3aKOHOJIABCTBA TOJISTAE
B TOMY, II0 HA TPAKTUIl 1HKOJIM HEMOXJIMBO BHUSIBUTH 3a3HAUCHI ITiJICTABU
y MOMEHT BIJKPUTTS MPOBAHKCHHS Yy CIIpaBi. 3BepTae Ha cebe yBary Tou
dakT, 0 AKIIO 3TOBKUBAHHSAM MOKe OyTH BU3HAHA M0/1aya sSIK TOTOKHOTO,
TaK 1 QHAJIOTIYHOTO TO30BY, TO TMIiJCTaBOIO JJisi TIOBEPHEHHS IO30BHOL
3asBU a00 3aiuIIeHH ii 0e3 po3MIsAy € JIMIIE Mojavya TOTOXXHOTO MO30BY.
VY 3B’s3Ky 13 3a3HAUYEHUM MOTPEOYIOTh TIyMayeHHS MOHSTTS «TOTOKHUN
MO30B» Ta «aHAJOTIYHHUI MO30B». YCTAJICHUM Yy HAayKOBIW JITEpaTypi CIijl
BBAXKATU TMOHSATTS TOTOKHOTO II030BY, SIK TO30BY MK THMH CaMUMU
CTOpOHAMH, MPEeIMETOM Ta MiAcTaBamMu. I3 aHaIOT1YHOI MO3UIIT BUXOJIUTH
1 BCY, sxuii B moctanoBi Big 21.10.2015, monpaBaa moa0 HIHUBIIEHOTO
CYJIOYMHCTBA, PO3’SICHUB, IO TO30BU BBAKAIOTHCS TOTOXHHUMHU, SIKIIO B HUX
OJIHOYACHO 301ratoThCsi CTOPOHHU, MIACTABH Ta MPEAMET CIOPY, TOOTO KOJIU
MO30BU MOBHICTIO 301ratoThCs 3a CKJIAJOM YYaCHUKIB LIMBUIBHOTO MPOIIECY,
MaTepiaJIbHO-TIPAaBOBUMHM BUMOTaMU W 0OCTaBMHAMH, 1110 OOIPYHTOBYIOTH
3BEepHEHHS 110 cyay [10].

HaTtoMicTh MOHATTS «aHaJOTTYHUI MO30B) BIIEPILE BBEACHO J0 TEKCTY
3aKOHOJIABYOI0 aKTy Ta MOTpedye TiaymaueHHs. Y TekcTi oHoBieHoro KAC
VYkpainu 3a3Ha4YCHE MOHSATTS HE PO3KPUBAETHCS, XOU 1 BXKUBAETHCS JOCUTH
yacto. Hanpuknan, BignoBigHo 1o m. 1 4. 1 ct. 24 KAC VYkpainu mig tu-
MOBUMH aJIMIHICTPAaTUBHUMH CIIpaBaMHU PO3yMIIOTh aJIMIHICTPATHUBHI CIIPaBH,
BIJIMIOBIZ]a4Ye€M y SIKUX € OJMH 1 TOM camMuil cy0’€KT BJIaJIHUX MOBHOBaKEHb
(#ioro BiIOKpeMJIEHI CTPYKTYpPHI MiAPO3AIN), CHip y AKX BUHHUK 3 aHAJO-
FIYHMX M1JICTaB, Y BIIHOCUHAX, 110 PETYIIOIOTHCS OJHUMHU HOPMaMHU MpaBa,
Ta B SKUX TMO3MBAaYaMH 3asBJICHO AHAJIOTIYHI BUMOTH. AHAJI3 MPAKTUKU
CYJIiB CBITYUTH MIPO T€, IO YACTO Y CYJOBUX PIIICHHSX MOHSATTS TOTOKHOTO
Ta aHAJIOTIYHOTO MO30BY BXKMBAIOTHCA K CUHOHIMH. Y HAYKOBIH JiTepaTypl
TaKOK 3yCTPIYAIOTHCS CIPOOU TIIyMAaYCHHS MOHSTTS «aHAJIOTTYHUNA MO30BY» Ta
HOTro CITIBBIIHOIIECHHS 13 MOHSTTSM «TOTOKHUN TO30BY». 30KpeMa 3ayBaxy-
BaJIoCs, 110 IMO30BHU, B IKUX HE CITIBMA/Ial0Th CTOPOHU, AJI€ SKi IPYHTYIOThHCS
Ha TUX CaMHUX MIJCTaBax 1 MICTATh Ti cami BUMOTH (TIpeAMET MO30BY ), Ha3M-
BalOThCs aHayoriunumu [11]. Ik BUAHO y JaHOMY BUIAJKY BYEH1 BUXOJISATH
13 TOTOKHOCTI IpEeaMeTa Ta MiJCTaB MO30BY, OJHAK PI3HOTO Cy0’ €KTHOTO
ckiany 1mo3oBiB. [lopsiz 13 uMm, y oHoBieHux KAC Ykpainu (ct. 45) 1 T'TIK
VYkpainu (cT. 44) HaABMaKu 3ayBaXKye€ThbCsl HAa TOTOXKHOCTI CTOpPIH, OJHAK
AQHAJIOTTYHOCTI MiJICTAaB Ta MpeaMeTa MO30BY, 1110 MOKE BUKIUKATH TpoOIie-
MU y NPaBO3aCTOCYBaHHI 3a3HAYCHUX IOJIOKEHb 3aKOHOJABCTBA, 1 HABITH
MPU3BECTH JI0 1M030aBJICHHS OCI0 MpaBa Ha JOCTYI JI0 CYyAy. 3 METOIO 3a-
no0iraHHsi OCTAaHHBOTO Y OyAb-IKOMY BHUIMAJIKy HasIBHOCTI Y CYJJIi CYMHIBIB
y TOTOXHOCTI a00 aHAJIOTIYHOCTI IO30BIB CYJJs TOBUHEH BIJIKPUTH
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MPOBA/PKEHHSI y CMpaBi, TMOTIM 3’SICOBYBAaTH MHUTAaHHSA MPO TOTOXHICTH
a00 aHAJIOTIYHICTh MO30BIB BXKE€ MICIS BIAKPUTTS MPOBAKEHHS Yy CIIpaBi,
3aCTOCOBYIOYH Bi/IIOBIIHI HACIIIKH.

BucnoBku. Y cynoBiil mpakTHIll aJMiHICTPaTUBHOTO CyJOYHHCTBA
3HaXOAMTh MIATBEPKEHHS T€3a MPO PO3YMIHHSA 370BKUBAHHS MPOIIECyalb-
HUM IIPaBOM SIK [Iiif, 1110 CynepeyaTs JIENTUMHIN MET1 MPOoLeCyanbHOro Mpasa,
SIKUM 3JIOBXKHBA€E 0c00a, a TAKOK METI aJIMIHICTPATUBHOTO CyIOYHHCTBA.

Ha ocHOBI mpakTHKK 3aCTOCYBaHHS YMHHOTO 3aKOHOJABCTBA BapTO
BU3HAUYUTH HACTYMHI BUAM 3JIOBKMBAHHS MPABOM B aJMIHICTPATUBHOMY
CYJIOYMHCTBI: BHITQJIKM 3JIOBKHBAHHS MPABOM Ha 3BEPHEHHS JI0 CyAy 3a
CYJIOBUM 3aXHCTOM, JIO SIKMX BiJIHOCSITHCS: TIOJIaHHS 3aBiJOMO O€3ITi/ICTaB-
HOTO TI030BY, TAKOX 1 MOJJaHHS MO30BY 3a BIJICYTHOCTI IIpeIMeTa cropy abo
y CHOpi, SKUH Ma€ OYEBUIHO INTYYHUN XapakTep, MOJaHHS KUIBKOX TO-
TOKHUX TI030BIB, IITY4YHI MO30BU, CYJOBY CHMYJIAIIIO Ta CYTSI)KHHUIITBO,
IHCTUTYLIMHI 3JI0BXXKMBaHHS, 1110 MAIOTh Ha METI BIUIUBATH Ha (OpMYyBaHHS
HAJISKHOTO CYJy JJIsl PO3IIsAy KOHKPETHOI cripaBu. Ll 3mOBKUBaHHS MOXKHA
YMOBHO TMOJUIATH Ha TaKi BUIU:

» 3JIOBXXMBaHHS 3 METOIO BIUIMBY HA CKJIaJ Cyly Y CIIpaBi:

e MOB’sA3aH1 3 GOPMYBaHHSAM CKJIaay Cyay y CIpaBi 1O BIOAKPUTTS
MIPOBAJKEHHS;

e CIPSMOBaHI Ha 3MiHY CKJIaAy Cydy y CIIpaBl MicClsi BIIKPUTTS
MIPOBAKEHHS;

» 3JOBXHMBAHHS, IOB’S3aHI 13 BHU3HAYCHHSIM FOPUCIMKINI Ta TIif-
CYJHOCTI.

Omnosnenns nonoxkeHb KAC YkpaiHu BIIOCKOHAIIIOE TEOPETUYHE TTijI-
IpYyHT$, 3a0e31euye HOpMaTUBHE BU3HAYCHHS KOHIIETLIT 37I0BKUBAaHHS ITPABOM
B aJIMIHICTPAaTUBHOMY TIPOIIEC], BAOCKOHAIOE MiIXOIH 10 BUSIBJICHHS Ta 3a-
noOIraHHs MPOsBaM 3JI0BKMBAHHSI [TPABOM aJIMiHICTPaTUBHOMY CYJIOYMHCTBI.
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Bazylevskyi S. Abuse of procedural rights in the administrative process.

Background. Administrative courts recognize the existence of such phenomenon
as abuse of procedural rights. This is primarily due to the absence of legal consolidation
of the notion of «abuse of procedural rights» and responsibility for the indicated actions
in the Code of Administrative Justice of Ukraine.

The analysis of recent researches and publications. Scholars pay not enough
attention to the issue of abuse of procedural rights in administrative proceedings. Only
a few works are devoted to the definition of the concept of abuse of procedural rights
in administrative proceedings, its features and influence on the sphere of administration
of justice in administrative affairs.

The aim of the article is comprehensive system analysis of abuse of procedural
rights by participants of the administrative process.

Materials and methods. The scientific works on the problems of abuse of the law
in general and procedural rights in particular by scientists from various fields of law
were the theoretical basis of the article. Philosophical methods of cognition, general
scientific and special legal which were used in the article are the methodological basis.

Results. The thesis regarding the understanding of the abuse of procedural law
as actions that contradict the legitimate aim of procedural law that is abused by a person,
as well as the purpose of administrative legal proceedings is confirmed in the judicial
practice of administrative proceedings. The peculiarities of realization of the phenomenon
of abuse of the law in administrative legal proceedings are researched in the article on
the basis of analysis of the provisions of the updated Code of Administrative Justice of
Ukraine. The author notes that in the judicial practice of administrative proceedings, the
thesis regarding the understanding of abuse of procedural law as actions that contradict
the legitimate aim of procedural law that is abused by a person, as well as the purpose of
administrative legal proceedings, is confirmed.

Conclusion. On the basis of the practice of applying the current legislation, the
following types of abuse of the law in administrative proceedings should be determined,
in particular: cases of abuse of the right to apply to the court for judicial protection,
which include: submission of a knowingly unreasonable claim, as well as filing a claim in
the absence of a subject of a dispute or in a dispute that is obviously an artificial one, the
submission of several identical claims, artificial claims, judicial simulation and barratry
and institutional abuses aimed at influencing the formation of a proper court for
consideration of a particular case.

Keywords: abuse of the right to apply to court, institutional abuse, artificial
claims, judicial simulation, barratry.
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VK 346.1

MUKHUTEHKO JIoagmuia,

K. 0. H., IOIIEHT KadeIpyu Mi>KHApOHOTO TIPHUBATHOTO,
KOMEPIIHHOTO Ta MUBLIEHOTO NpaBa KHiBChKOro HaIiOHATBLHOTO
TOPTOBEIBHO-€KOHOMIYHOTO YHIBEPCUTETY

3YIIMHEHHS AIT AIITEH3II
HA ITPOBAAKEHHSI
TOCIIOAAPCHKOI AIIABHOCTI

Ha niocmasi ananizy uwumnoeo ma nepcnekmueHo2o 3axonooascmea Yxpainu
NpOB8edeHO KOMNIEKCHE OO0CHIONCEHHS MeopemudHux ma HPaKmuidHux achnekmis uooo
3ynuHenHs Oii NiyeH3ii: no30a6IeH s YU 0OMENCEeHH NPAsd HA 20CNOO0APCHKY OisibHICMb
K ehekmusHo20 ma onepamurHo20 3axo0y aOMiHICMmpamuerno2o npumycy. ocrioxcerno
nepesazu NPUUHAMMS pilienHs npo 3ynunenHs 0ii aiyen3sii 6io it aHy108anH.

Knwyosi crnosa: rocriomapcbka isUTBHICTB, JIEH3YBaHHSA, JIIEH3iA, Cy0’ €KT
TOCITOIAPIOBAHHS, aHYJIIOBAHHS JIICH311, 3yMMHEHHS JIIEH31i, 3aX01 aIMiHICTPAaTUBHOTO

IPUMYCY.

Muxumenko JI. Ilpuocmanosnenue oeiicmeusn auueH3uu Ha ocyuiecmeenue
X033lcmeeHHoll deamenbHocmu. Ha ocnosanuu ananuza oeticmgyiouje2o u nepchnex-
MUBHO20 3AKOHOO0AMEeNbCMea YKpaunvl npo8edeHo KOMIIEKCHOe UCCIe008aHue meopemu-
YeCKUx U NPaKmu4eckux Acnekmos o NpuoCMaHoGIeHUU OelucCmeus TUYeH3ul: Tuuenue
UMY OZPAHUYEHUEe NPA8 HA XO3AUCNBEHHYI0 0esmelbHOCHb KaK 3¢hdekmuenol u onepa-
MUBHOT Mepbl AOMUHUCIPAMUBHO20 8030eticmaust. Hccnedosanvl npeumyujecmea npuHsmiust
peuienus 0 nPUOCMAHOBICHUY OelCMBUs TUYEH3UU OM ee AHHYIUPOBAHUSL.

Knwuesvle crosa: XO3IMCTBEHHAS JACATCIIBHOCTD, JIMICH3UPOBAHUEC, JIMICH3UA,
CYGBGKT XOSHﬁCTBOBaHI/Iﬂ, AHHYJIMPOBAHUC JIMIICH3UHN, MIPUOCTAHOBJIICHUEC JIMLICH3UU, MCPbI
AIMUHUCTPATUBHOI'O BOSI[CI\/'ICTBI/Iﬂ.

IlocTanoBka mpooOJjieMH. YIOCKOHAJICHHsI BCIX €TamiB 1 MPOIEAYP
JileH3yBaHHA, 30KpeMa, IUISIXOM iX yHidikamii — oJJHa 3 TPUYUH TPUHHATTS
3akony Ykpainu «IIpo mineH3yBaHHS BHJIIB TOCIOAAPCHKOI JISIIBHOCTI
Bix 02.03.2015 Ne 222-VIII [1]. Oanak mporeaypa 00 3yNMUHEHHS il
JIEeH31i TaK 1 3aIuIniIach He YHI1(pIKOBaHOIO, OCKUIBKHU JIEsiKI HOPMATHUBHO-
MPAaBOBI aKTH, HA BIIMIHY BiJl 3a3HAYEHOTO 3aKOHY, MepeadavyaroTh MpaBo
oprasy JII€H3yBaHHS 3YIIMHUTH 110 JILIEH311, a HE aHYJIIOBaTH.

B oxpemux Bumankax Oinbin e()eKTUBHUM Ta OMEPATUBHUM 3aX0JI0OM
aJIMIHICTPAaTHBHOTO NPUMYCY, HDK aHYJIIOBAaHHS JIlEH311, € 3ynuHeHHS il i,
OCKUIBKH BiH CIPSIMOBaHUM Ha HEIOMYIICHHS] BAMHEHHS JIIICH31aTOM T01ab-
IUX TOpPYIIeHb, Ma€ MPODIIAKTUIHUN XapaKTep Ta mo30aBJse JieH3iaTa
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npaBa Ha MPOBA/KEHHS BUIY T'OCIMOAAPCHKOI AISUIBHOCTI JIMILIE MPOTSATOM
MIEBHOTO CTPOKY (1[0 B CBOIO UEPry HE BUMArae OTpUMAaHHS HOBOI JIIIEH3I1).

AHaJi3 ocTaHHIX Aoc/iKeHb 1 myOaikamiid. [Turanas mono mineHsy-
BaHHS TOCMOAAPCHKOI AISIBHOCTI MEepeOyBarOTh y IIEHTPl yBaru Oaratbox
HAyKOBIIIB, 10 0OYMOBJIEHO 00’ €KTUBHUMHU (DAKTOpaMH, 30KpeMa TOCTPO-
TOIO Tpo0sIeM, SIKi BUHUKAIOTh TPU JIHIIEH3YBaHHI TOCIIOIAPCHKOT AISITBHOCTI
Ta 3aCTOCYBAaHHI IpaBa OpraHy JILEH3yBaHHS 3YNMUHUTH [0 JIEH3I].
[IpaBOB1 OCHOBH JiIIEH3YBaHHS TOCMOJAPCHKOI JISIBHOCTI CTAIN 00’ EKTOM
nocnipkerast O. Omiiinuk [2]. OkpeMHuM acreKkTaMm JIIEeH3yBaHHS Tij-
NPUEMHUIIBKOT AismbHOCTI mpucBsiueHo mpariro 1. [lactyxa [3]. IIpaBoBuii
peX UM JUEH3yBaHHA KOPHUCTYBaHHA HaapamMu po3risiHyB I. Panuk [4].
370BXKUBAaHHS MOHOIOJBHUM CTAaHOBHILEM Cy0’€KTa rocrofaploBaHHS Ha
punky BuB4daniu H. CaniaxmeroBa ta C. MenbHuk [5]. [loHSTTS, 03HaKH Ta
¢byHKIIT JileH3yBaHHA EBHUX BUIB TOCIONAPCHKOI AISNIBHOCTI B YKpaiHi
nocmimkeno A. lnomep [6]. TIpoGnemu aHydtOBaHHS JiIEH31T Ha MPaBo
MPOBAKEHHS TOCMIOAAPCHKOI NIsITBHOCTI 32 3aKOHO/IaBCTBOM Y KpaiHH PO3-
mstayTo [1. [Taneuykom [7].

[Tpu 11bOMy HAYKOBi JOCTIPKCHHSI IIPUCBSIYCHO TIEPEBAKHO OKPEMHM
MpaBOBUM TMpoOJieMaM JIIEH3YBaHHS TOCMOJapChKoi AisabHOCTI. [Ipote
3 PUIHATTAM HOBOI penakilii 3akoHy Ykpainu «IIpo mireH3yBaHHs rocro-
JAPCHKOT MiSUTBHOCTI» MUTAHHS M0JI0 3yMTUHEHHS i1 JIIEeH311 3aJUIIat0ThCS
HE JIOCHIIPKEHUMH Ta 3aKOHO/IaBYO HE BPETYJIbOBAHUMU.

MeTto10 cTarTi € po3poOKa i OOIPYHTYBaHHS MPOMO3MIIN 1010
BJIOCKOHAQJICHHSI TIPABOBOTO PETYJIOBAHHS JIILEH3YBAaHHSI TOCHOIAPCHKOi
JSIIBHOCTI, @ CaMe HAKJIAJICHHS CAaHKIII1 Y BUTJISA/II 3yIIMHEHHS i1 JTieH311.

JIisi MOCSITHEHHSI TIOCTABJIEHOT METH OCHOBHY yBary B CTaTTi 30ce-
PE/IPKEHO Ha BUPIIIEHH] TAaKUX 3aBJaHb:

» TpoaHai3yBaTH TEOPETHYHI Ta MPAKTUYHI aCIEKTH 100 3YITH-
HEHHS Jii JIIeH31i Ha MPOBaHKEHHS TOCTI0IapChKO1 TIsUTBHOCTI;

» BHU3HAYWTH Ta 3iCTAaBUTH TaKi aaMIiHICTPATHBHO-TOCIOJAPCHKI
CaHKIII, SIK «aHYJIFOBAaHHS» Ta «3yIMUHEHHS Jii JIeH31T;

» copMyITIOBaTH BUCHOBKHM Ta TPOTIO3HIIIN 1100 BIOCKOHAJICHHS
3aKOHO/ABCTBA B Il cdepi.

Metoau Ta martepianu. AHaji3 HOPM 3aKOHOJABCTBA IIIOJI0 JIIICH3Y-
BaHHS TOCIIOAAPCHKOI MISUTBHOCTI MPOBENEHO 3a JAOMOMOTOI0 (OpMabHO-
JIOTIYHOTO METOAy (aHali3, CHHTE3, aHAJIOT1s, y3araJbHEHHS, IHIYKIIis, Je-
TYKITis1), 110 1aJI0 3MOTY BUSIBUTH HETOYHOCTI, CyNIEPEYHOCTI Ta MPOTAIMHH,
KOJII31iiHI HOpMHU, SIK1 ICHYIOTh CHOTOJHI Y 3aKOHO/IABCTBI YKpaiHu y cdepi
JINEH3yBaHHA. MeTOJ] COLIOJIOTIYHOTO JIOCHIIKEHHSI 3aCTOCOBAHO TpHU
XapaKTEPUCTHUIIl MIISXIB OMTUMI3allli 3aKOHO/IaBCTBa, BCTAHOBJICHHS 3aKOHO-
JAaBYMX TapaHTild 3aXUCTY MpaB JiIeH31aTiB.

PesyabTaTu gocaizxenns. [IpaBosi 3acaqu mileH3yBaHHS TOCIIOAap-
ChKOI JisUTBHOCTI B YKpaiHi BU3HaueHO B 3akoHi Ykpainu «IIpo mineH3y-
BaHHS BHJIIB TOCHOJIAPCHKOT AISUIBHOCTIY, KM MOKJIMKAHUI BPETyJIOBATH
CYCHUIBHI BITHOCUHH Y c(epi JileH3yBaHHS BU/IIB TOCTIONAPCHKOI AISITBHOCTI,
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KpIM TOT'0, BU3HAYA€ BUKIIOUHHUM MEPEITiK BUJIIB TOCIIOAAPCHKOI MISITBHOCTI,
IO MiAJSATAl0Th JIIEH3YBAaHHIO, BCTAHOBIIOE YHI(DIKOBAaHUU MOPSIOK iX
JIIeH3YBaHHS, HArJsi1 1 KOHTPOIb y cdepi JileH3yBaHHsI, BiANOBIIadbHICTD
3a TIOPYLUEHHSI A1F0YOT0 3aKOHOAABCTBA Y Cepl JILEH3yBaHHS BUIB rOCIIO-
JApChKOI ISITBHOCTI.

[Ipore nis mporo 3akoHy HE MOLIUPIOETHCS HA TOPSIOK BUJAYI,
nepeoGOpMIICHHS Ta aHyJIIOBAHHS JIICH31A Ha 3MIMCHEHHS TaKMX BUJIIB
rOCTI0IapChKO1 1STHHOCTI:

» OaHKIBCBKY MisUTBHICTD, KA 3[IHCHIOETHCS BIAMOBITHO 10 3aKOHY
VYkpainu «IIpo 6anku 1 6aHKIBCHKY TisSTBHICTBY,

» NISUTBHICTB y Taiy3i TeJaeOaueHHs i paJiOMOBICHHS, sIKa 3IiHCHIO-
€ThCSI BIMOBIIHO 110 3akoHy Ykpainu «IIpo TeneGadueHHs 1 pagioOMOBICHHS»;

» BHUPOOHHUIITBO i TOPTIBJISl CIIUPTOM €TUJIOBHM, KOHBSIYHUM 1 TUIO-
JIOBUM, AJTKOTOJIbHAMH HAINOSIMU Ta TIOTIOHOBUMHU BHPOOAMHM, IO 3iicC-
HIOIOTHCS BiAMOBIAHO 10 3akoHy Ykpainu «IIpo gepkaBHE perytOBaHHS
BUPOOHUIITBA 1 O0ITY CHHUPTY €THJIOBOTO, KOHBSIYHOTO 1 IJIOJIOBOTO, AJIKO-
TOJILHUX HAIOIB Ta TIOTIOHOBUX BUPOOIBY.

Bianosinno no 3akony Ykpainu «IIpo minieH3yBaHHS BUAIB rOCIO-
JApChbKOI AISUIBHOCTI» JIILIEH3YBaHHS € 3aCO00M JIEPKABHOTO PETyJIOBaHHS
MPOBAKEHHS BUAIB TOCHOJAPCHKOT MISTTBHOCTI, IO MiAJSATAIOTh JIIEH3Y-
BaHHIO, SIKHW CIIPSMOBAHO Ha 3a0e3MeueHHs peanisallii €IuHOo1 AepKaBHOT
MOJIITUKY Y cepi JIeH3yBaHHsI, 3aXUCT €EKOHOMIUYHHUX 1 COIIAJTbHUX 1HTEPECIB
JIep>KaBH, CYCIUJIbCTBA Ta OKpEeMUX croxkuBaviB. Y cT. 12 ['ocrogapcekoro
kozaekcy (I'K) Vkpainu [8] 3a3naueHo, M0 AepxkaBa A peatizallii eKOHO-
MIYHO1 TOJITHUKUA, BUKOHAHHSA IJILOBUX €KOHOMIYHHMX Ta IHIIHUX IMporpam
1 IporpaM €KOHOMIYHOTO 1 COLIAJIBHOTO PO3BUTKY 3aCTOCOBY€E PI3HOMAaHITHI
3acOo0M 1 MEXaHI3MHU PETYIIOBaHHS TOCIOAAPCHKOI AISTBHOCTI. OTHUM 3 TaKHX
3ac001B € JiIEH3yBaHHS BU/IB IOCIIOAAPCHKOI TiSUTBHOCTI.

Tobto, nepkaBa B 0c001 OpraHiB JIIEH3YBaHHS 3a JOIMIOMOTOO
JIIIEH3YBaHHSA BCTAHOBIIOE YHI(IKOBAaHMM MOPSAOK BHUAAdl, mepeodopm-
JICHHS Ta aHYJTFOBAHHS JIICH3IM.

HayxkoB1l Tako CXHUIISIOTBCS IO TOTO, 1110 JIIIEH3YBAaHHS € 3aC000M
nepxkaBHoro peryioBanHs. A. [llnomep 3a3Havae, 1o JdilleH3yBaHHS — 1€
JUSUTBHICTh YIOBHOBKEHUX OPraHiB, CIpsIMOBaHAa Ha HAaJaHHS y BCTaHOB-
JICHOMY TIOPSAKY Cy0’€KTaM TOCIOJApIOBaHHS JI03BOJIy HA 3JIINCHEHHS 3a
MEBHUX YMOB Iepe10aueHnX 3aKOHO/IaBYUMMHU aKTaMH BUJIIB TOCIOJIAPCHKOT
JISTTBHOCTI, HAa 3aXUCT TPaB 1 3aKOHHUX 1HTEPECIB TPOMaJsH, OpraHizalii
Ta HABKOJIMIIHBOTO TPUPOTHOTO CEPEHIOBUINA, a TAaKOX 3a0e3leueHHs
Oe3rexu Aep>kaBu. 3MICTOM TaKOl AISTbHOCTI BUCTYIAIOTh i1 II0JI0 BUIAYi,
nepeoOpMIICHHS Ta aHyJIIOBaHHS JIIEH31H, BUAayl ayOJiKaTIB JIEH3I1MH,
BEJICHHS JIIEH31MHUX CIpaB Ta JIEH3IMHUX PEECTPIB, KOHTPOIO 3a JO-
JepKaHHIM JIIeH31aTaMH JTIIEeH31MHIX YMOB, BHJa4l PO3MOPSIKEHb MPO
YCYHEHHs MOPYIICHb JIIEH3IMHNX YMOB Ta 3aKOHOJABCTBA y cepi JileH-
3yBaHHs [6, ¢. 77-80].
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JlineH3yBaHHS € TPABOBUM PEKHMOM TIOYATKY 3IHCHEHHS OKPEMOTO,
BU3HAYCHOTO 3aKOHOJABCTBOM BUAY MiANPUEMHUIIBKOI ISIIBHOCTI, IIIO
NPUITyCKA€ HAsBHICTh TAKUX O3HAK, SK: (DaKT AEp)KABHOTO MiATBEPHKECHHS
1 BU3HAUCHHS MEX IpaBa Ha MPOBAKEHHS TOCIIOAAPChKOI MisUIBHOCTI; Jep-
YKaBHHUI KOHTPOJIb 32 31MCHIOBAHOIO MIsUTBHICTIO; MOKJIMBICTh MPUITMHEHHS
JSTBHOCTI HA OCOOJIMBUIX ITi/ICTaBaX, BU3HAYCHUX OpraHaMU Jep>KaBH, Bij-
mivae O. Omidinuk [2, c. 17].

Buxoasiun 3 migxojiB BYCHHUX JO TOHSTTS JIIIEH3YBaHHs, BOaua-
€ThCS, 1110 JIIIIEH3YBaHHS € 3aC000M Jiep>kaBHOTO perymoBanHs. H. Caniaxme-
toBa Ta C. MenpbHHUK BiJ3HAYAIOTh, 1[0 3 MOMEHTY OTPUMAHHS JiNEH31i
BUHUKAE MPABO MIIIPUEMIIS MPOBAIUTH BiAMOBIIHUA BU MisUTBHOCTI, SIKE
(mpaBo) BiH MOXXE peasli30oByBaTH MPOTATOM CTPOKY YHMHHOCTI JIIEH3II,
iCJIA 3aKiHUYEHHS SIKOTO 11€ IPaBO MPUIHUHIETHCA [ 5, c. 4].

TakuM 4WHOM, MPaBO 3aMMATHCHh TOCHOJAPCHKOIO JiSITBHICTIO, IO
miuIsirae JIEH3YBaHHIO, HAJAEThCsl Cy0 €KTY TOCTOJApIOBAHHS OPraHOM
JineH3yBaHHs (sikuid 3rimHo 3 1. 1. cT. 4 3akony Ykpaiau «Ilpo minenH3y-
BaHHS BHUJIIB TOCIOAAPCHKOI iSUTBHOCTI» € CHEIialbHO YTIOBHOBAKEHUM
OpraHoM 3 MUTaHb JIIEH3yBaHHs) SK cremianbHe mpaBo. Lle cremianbhe
NPaBO MONIUPIOETHCS HA TOPSIOK BUadl, mepeodOopMIICHHS Ta aHyJTFOBaHHS
minensiit. [Ipore anamizy morpeOye NMuUTaHHS MO0 TMO30aBJICHHS IpaBa
JileHsiaTa — aHyJIOBAaHHS JIIEH31i, a TaKoX OOMEXEHHsS MpaBa — 3yIH-
HEHHS i1 J1HeHsii.

[To30aBneHHst JineH3iaTa IpaBa Ha MPOBAPKEHHS BUAY TOCIO-
JIApCHKOI MISUTLHOCTI, IO MHIJJIATa€E JIINEH3YBAaHHIO, 3MIHCHIOETHCS IIISXOM
NPUAHATTS OPraHoM JIIIEH3YBaHHS PIIICHHS NP0 aHYJIIOBaHHS HOTo JIIEeH3.
Buxonsiun 3 aHamizy 4HCIEHHUX HOPMATHUBHO-TIPABOBUX AaKTiB, OpraH Jii-
[IEH3YBaHHS Ma€ MPABO HE TUIbKU aHYJIOBATH, a i 3yNUHATH 110 JIIEH311.

Bianosigno no 4. 1 ct. 239 'K Ykpainu opranu nepkaBHOi BiIaau
Ta OpraHu MICIIEBOTO CaMOBPSyBaHHS BIAMOBIIHO /10 CBOiX MOBHOBAaKEHb
Ta B TIOPSIKY, BCTAHOBJIEHOMY 3aKOHOM, MOKYTbh 3aCTOCOBYBAaTH JI0 Cy0’€KTIB
TOCHOJIAPIOBAHHS aIMiIHICTPATUBHO-TOCIIOAPCHKI CAHKIIIT, 10 SKHUX, 30KpeMa,
HaJICKUTh 3YMUHEHHS i1 JiIeH311 Ha 3MIMCHEHHS Cy0’€KTOM TOCHOJapro-
BaHHsI MIEBHUX BUJIIB TOCIIOAAPCHKOI AISITLHOCTI [8]. AJie cTaTTs HE pO3KpPHUBAE
3MICTYy Ta MiAcTaB 3actocyBaHHs wi€i cankuii. B 3akoni Ykpainu «IIpo
JIIIEH3yBaHHS BHJIIB TOCMOJIAPCHKOI JISIILHOCTI» TaKOXK HE IepeadadeHo
MOBHOBAKEHHSI Ta I1JICTaB OPraHy JIIEH3yBaHHS 11010 3yITUHEHHSI Aii JIIeH31.

3acnyroBye Ha yBary TOW (hakT, 110 OKPEMHUMHU 3aKOHOJABUUMHU
aKTaMU Nepe0aueHo MpaBo OpraHy JilEeH3yBaHHS 3YNMUHUTH JI10 JIIEH3I].
VY u. 3 cr. 59 3akony Ykpainu «IIpo puHOK nIpUpOJHOTO ra3y» BKa3aHo, 110
y pa3l CKOEHHsI MPaBOIOPYIICHHS HAa PUHKY MPUPOJHOTO Ta3y 0 BiImo-
BIJIHUX Cy0’€KTIB PUHKY MPUPOIHOIO T'a3y MOKE 3aCTOCOBYBATHCS CAHKIIS
y BUTJISA1 3yNUHEHHS i1 JineH3ii [9].

VY cr. 16 3akony VYkpainum «[Ipo m03BiUIbHY AISUIBHICTH Y cdepi
BUKOPHUCTAHHS SJIEPHOI €Heprii» 3a3Ha4eHo, IO JIIEeH31 Ha MPOBaHKEHHS
OKpPEMHUX BHUIIB AISIBLHOCTI Y chepl BUKOPUCTAHHS SIICPHOI €HEPTii MOXe
OyTtu 3ynuHeHa [10].
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BianosigHo 1o ct. 24 3akony Ykpainu «IIpo enekTpoeHepreTuKy»
y pa3i MOpYIIEHHS €HEPronoCcTayalbHUKOM, SKUU 3IIHCHIOE MOCTaYyaHHS
€JIEKTPUYHOT eHeprii Ha 3aKpiMJIeHI TepUTOPii, YMOB 1 MpaBUII 31HCHEHHS
JIIEH30BaHO1 [ISUIBHOCTI 3 TOCTaYaHHS EJIEKTPUYHOI €Heprii Ta IHIIHUX
000B’s13KiB, MepeA0aYeHUX MM 3aKOHOM, BPAaXOBYIOUH 3000B’sS3aHHS OO0
3a0e3MeueHHs] 3aXUCTy MpaB CIOXKHUBAYIB €JICKTPUYHOI €Heprii Ta MmpoBe-
JICHHS PO3PaxyHKIB 3a 3aKyIUICHY EHEPronoCTaYaJIbHUKOM EIICKTPUUIHY
EHEeprilo, a TAKOXK 3 Cy0’€KTOM TOCMOJAPChKOI MISIBHOCTI, SKUN 3IHCHIOE
niepeIaHHs HaJISKHOI HEProOMOCTaYalIbHUKY €JIEKTPUYHOT €HEeprii, HallloHaIb-
Ha KOMICisl, 0 3[IHCHIOE Iep)KaBHE PETYJIOBaHHA y cpepax eHEepreTHKH Ta
KOMYHaJBHHUX TIOCTYT, Ma€ MPaBO 3aCTOCOBYBATH IO TAKOTO €HEProIoCTa-
YaJbHUKA CAHKIIIO y BUTJISAL 3yUHEHH 1ii jimen3ii [11].

VY 4.1 cr.40 3akony Ykpainu «IIpo ¢inaHcoBi mocimyru ta jaep-
KaBHE PEryIIOBaHHs PUHKIB (DIHAHCOBHX MOCTYT», BIAMOBITHO 10 SKOi
HarrionansHa koMicis, 1110 3A1MCHIOE IepyKaBHE perysroBaHHsS y cepi puHKIB
(biHaHCOBUX TMOCIYr, MOXE 3aCTOCOBYBaTH TaKHil 3axili TPHUMYCY, 5K
TUMYacOBE 3yMHUHECHHSI JIIIIEH311 Ha MPaBO 3iHCHEHHS AISUThHOCTI 3 HaJJaHHS
¢dinancoBux mocnyr [12]; y 4.2 ct. 11 3akony VYkpainu «IIpo nepxkaBHe
peryJIlOBaHHs PUHKY I[IHHUX TMafnepiB B YKpaiHi», 3TIIHO 3 SKOIO
HanionanpHa koMicis 3 1iHHUX nanepiB ta pougoBoro puHky (HKIUITIDP),
KpiM 3acTocyBaHHS (PIHAHCOBUX CaHKIINA 3a MPABONOPYILICHHS, MOXeE
3YMUHUTHU JIIEH31I0 Ha MpaBO MPOBAHKEHHS MpodeciitHoi AiSIBbHOCTI Ha
dboHIOBOMY PHHKY, Ky OyJO BHUIAHO TaKOMy MPOQECiiHOMY YYaCHUKY
¢donmoBoro punky [13].

VY pimenni HKUIID®P «IIpo 3atBepmxenns [lopsinky 3ynuHeHHs aii
Ta aHyJIIOBaHHS JIIEH311 Ha OKpemi BUIM TPOQeciiHOi TiAIbHOCTI Ha
dboHIOBOMY PUHKY (PUHKY I[IHHUX IarepiB)» HABEJACHO TEPMIHH aHYIIO-
BaHHS Ta 3ynuHeHH Jinensii. Li TepMinu BXUBAIOTHCS y pasi:

» aHyJIOBaHHS JilleH31T — mo30aBeHHs JiinieH3iaTa Komiciero paBa Ha
MPOBAJKEHHS OKPEMOTO BTy TpodeciifHOl AisTbHOCTI Ha (DOHIOBOMY PUHKY;

» 3YNUHEHHS Jii JileH3ii — 3ynuHeHHsS Ha CTPOK JI0 OJTHOTO POKY
Jii JmineHs3ii y pasi nopyueHHs JIileH31aTOM 3aKOHOJaBCTBA.

Oco06imBoro OOrpyHTYBaHHS MOTpeOye Mporeaypa 3yNMUHEHHS il
minen3ii Ha npuknani [lopsaky HKUII®P nns anpokcumariii B 3aKoHO-
JTABCTBO TIPO JIIIIEH3YBaHHs. Y pa3i BUSBJICHHS TOPYIIEHHS, YIIOBHOBaKECHA
ocoba Kowmicii ckiamae MoCcTaHOBY IMPO HAKIAACHHS CAHKIIl y BUTJISII
3yMUHEHHS Jii JileH3ii, BKa3ye MiJCTaBH, BIAMOBIIHO A0 SKUX HaKJaJa-
€TbCS CAHKI[S y BUIUIAAl 3yNUHEHHS Aii jinensii. Pasom 3 mocraHoBoio
YIOBHOBa)KEHA 0c00a BUHOCHUTHL PO3MOPSHKCHHS, B SKOMY BKa3yEThCS Ha
HEOOX1JIHICTh YCyHEHHS MOPYIIEHb, K1 CTadd MiJACTaBOIO JJISA 3YIUHEHHS
Iii Jinensii, Ta HaJJaHHsS B YCTAHOBJICHHM CTPOK 3BITY 1 TJOKYMEHTIB IpoO iX
ycynenns. B 1. 4 Tlopsaxky HKITI®P Bu3HaueHo miacTaBu uisl 3yMTUHEHHS
i minen3i. Komicis mpoTrsrom 5 poOouux [HIB 3 JaTH MNPUAHATTS
BIJIMOBITHOT MOCTAHOBH (pillieHHs) po3Mmilnye Ha odiriiHomy caiiti Komicii
Ta myOnikye B odiniinomy BugaHHi Kowmicii iHpopmarliito mpo 3ynuHEHHS
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(B1IHOBJIEHHS) il JIIEH311, a TAKOXX y pa3l 3yNnuHEeHHS il (BIHOBJIECHHS Jii)
JIeH31i Ha TMPOBAKEHHS JETIO3UTAPHOI JISTBHOCTI JIEMO3UTAPHOI YCTaHOBU
HAJICUJIa€ KOIMII0 TaKoi IMOCTaHOBU (Takoro pimenHs) LlenTpansHomMy
JIETIO3UTApI0 LIHHUX TarnepiB Ta HaimionanbHoMy OaHky Ykpainu. Y pasi
YCYHEHHS JIIIIEH31aTOM MOPYIIEHb, sIKI CTAJIA MIJACTaBOIO JJIS 3yMMHEHHS Jii
Jinens3ii (3a TOCTaHOBOIO), JTIIEH31aT B YCTAaHOBJICHHUM CTPOK 3000B’s13aHUMN
Hagatu 10 Kowmicii 3BiT, 10 CKJIalaeThes B JAOBUIBHIN (OpMi Ta MICTUTH
MepeNiKk 3axojiB, MPOBEACHUX JIIEH31aTOM /JII YCYHEHHS MPaBOIOpY-
IICHHSI, TIePeIiK MiATBEPPKYIOUMX Il 3aXOJM JOKYMEHTIB Ta 3acBilueHi
KOIii BIAMOBIIHUX JOKYMEHTIB, IO MiJTBEP/KYIOTh YCYHEHHSI ITUX TOPY-
IIeHb, HE Mi3Hile HiK 3a 20 poOouyux AHIB JO AHS 3aKIHYEHHS CTPOKY
3ynuHEHHs Aii minensii [13].

3 ananizy 3a3HauY€HUX HOPMATHUBHUX aKTIB BUIUIMBAE, 10 aHYJIIO-
BaHHS JIIIIEH311 — 116 T030aBIIeHHS JIiIIeH31aTa MpaBa Ha MPOBAIKEHHS OKpe-
MOTO BHUJy AiSUTBHOCTI, a 3ynMUHEHHs (MIPU3YNUHEHH) i Ji1IeH31i 03Havae
no30aBJICHHSI TTpaBa JileH31aTa MPOBAIUTH JIIICH30BaHy AISUIbHICTH MPOTS-
TOM TIE€BHOTO MPOMIXKKY 4acy.

ToOTo, y BUMaAKy MOPYIICHHS Cy0’€KTOM TOCIIOAAPIOBAHHS JCSIKUX
JIEH31WHUX YMOB, €(DEKTUBHUM € 3aCTOCYBAHHs TaKOi CaHKIi, K 3YIH-
HEHHs Jii JileH3ii, 10 3a ONEPAaTUBHICTIO pearyBaHHS € HaBiTh OUIBII
JIEBUM BaXkelieM BIUTMBY, HDK aHyJIIOBaHHS JileH31i. OCKUTBKA B TaKOMY
BUMAJAKYy 3rigHO 31 cT. 16 3akony VYkpainu «IIpo minieH3yBaHHS BHIB
rOCTIOAAPCHKOTI ISITBHOCTI» PIIICHHSI PO aHYJIFOBAHHS JIIEH311, 1M1/ICTaBOIO
JUTSl TIPUAHATTSA SIKOTO OYyB aKT TPO HEBUKOHAHHS PO3IMOPSKEHHS PO
YCYHEHHS MOPYLIEHb JILEH31HHUX YMOB 200 aKT MpO MOBTOPHE MOPYILIECHHS
JIIEH31aTOM JIIEH3IHHUX yMOB, HaOWpae YUHHOCTI dYepe3 TPHUIIATh
KaJIeHJAApHUX JIHIB 3 JHS WOTO MPUMHSATTA, 1 II€ 32 YMOBH, IIO JIEH31aT
NPOTATOM IBOTO CTPOKY HE IMOJACTh CKapry (amensIfiio) Ha BiAMOBiIHE
pimenHs 10 ExcnepTHo-amensmiitHOI paau 3 muTaHb JireH3yBaHHA. [[io
HOpMYy BHKIaAeHO B I[IpoekTi 3akoHy Mpo BHECEHHS 3MiIH J0 3aKOHY
VYkpainu «IIpo mineH3yBaHHS BHIB TOCHOJAPCHKOI ISUTBHOCTI» OO
3yNUHEHHS Jii JineH3ii [14].

BucnoBku. 3ynuHEHHs il JIEH31l € J1€BUM aJMIHICTPaTUBHO-
MIPABOBUM 3aCO00M MPUMYCY Ha JIilIeH31aTa-MOPYIIHUKA, aJie TPaBO OpPTraHy
JIEH3yBaHHS Ha 3yNMUHEHHS JIii JIIEH311 He mepen0auyeHo 3aKOHOM Y KpaiHu
«IIpo mninleH3yBaHHS BUIIB TOCMOAAPCHKOI TISTIBHOCT», IO € CYTTEBUM
HEJOJIKOM YHWHHOTO 3aKOHOJIaBCTBAa. AJIKE€ 3aKOHOJABCTBOM CTBOPEHO
HEOJ/IHAKOB1 YMOBH Ha 3yMHUHEHHS il JIEH31i I IPOBaKEHHS TTEBHOTO
BUJy TOCHOJIAPCHKOI JISUIBHOCTI, Ta OKPEM1 OpraHu JIIEH3yBaHHS Oe3Mij-
CTaBHO M030aBJIEHO TAaKOro MpaBa. TakuM YMHOM, Ha 3aCTOCYBAHHS 3aXO01y
aJIMIHICTPaTUBHOTO MPUMYCY SIK 3yNUHEHHs Aii JIieH31i Ma€e MpaBo JIMIIe
opraH JIIIEH3YBaHHS, HAJUICHUNA BiJMTOBITHUMHU BJIAJIHUMUA TTOBHOBAKCH-
HSIMU, BCTAHOBJICHUMH 3aKOHOM.

Boanouac, mijicTaBoro JIETITUMHOCTI 3YNUHEHHS il JIEH311 € He
JIMIIE TPUAHATTS BIAMOBITHOTO PIIIEHHS KOMIIETEHTHUM OPTaHOM Y CIIOCiO
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Ta B TMOPSJKY, MepeadadyeHoMy 3aKOHOM, a W JOBEIEHHSA J0 BigoMa
minensiata iHdopmaiii npo 3ynuHeHHa il ninensii. Ockiabkd, Yy pasi
BIZICYTHOCTI MOBIIOMJICHHS Cy0’€KTa rOCIOIapIOBAaHHs MPO 3YMUHEHHS Jii
JineH3ii, y Hboro HeMae MpPaBOBUX IIJICTAB BBAXKaTH, 1110 BIH HE Ma€ MpaBa
3MIACHIOBATH BIATOBITHUN BUJ JISUTBHOCTI. 3alpOBaKEHHS JIEBOTO 3acO0y
aJMIHICTPAaTUBHOTO TPUMYCY O JIEH31aTa YHEMOXIUBUTH TMOJANbIIIe
MIPOBAKEHHS TOCTIONAPCHKOI JISUTHHOCTI Ta HAACTh MOKJIUBICTh CY0’ €KTY
roCIoAapIOBaHHs YCyHYTH JAOMYIIEHI HUM MOPYILIEHHS O€3 MPUIMHEHHS
JIIIEH30BaHOT AISUTKHOCTI 1 6€3 TIepeoopMIICHHS JIIIeH3I.

V¥ 3akoni Ykpainu «IIpo miner3yBaHHsI BUAIB TOCTIONAPCHKOT JTisITh-
HOCTI» JOLUUIBHO MEpeI0aYnT MOKIMBICTh OpPraHy JILEH3YBaHHS 3YIUHITU
T JIIEH31i y pa3l BUABJICHHS I'pyOOToO MOPYIICHHS JIIEH31aTOM JIiIEH-
31MHUX YMOB IIJISXOM MPUUHSTTS BIAMOBITHOTO PIIIEHHS MPO 3YMUHEHHS
Iii Jinensii, ke misraTuMe HerafHOMy BUKOHAHHIO. J{J1s1 BperyItoBaHHS
I[LOTO TMTAHHS Ha 3aKOHOJABUOMY PiBHI MOTPIOHO JOMOBHUTH CT. 1 3aKoHy
VYxpainu «lIpo miteH3yBaHHs BU/IIB TOCTIONAPChKOi AisutbHOCT» Bif 02.03.2015
Ne 222-VIII micns myHKTY HEpUIOrO HOBUM ITyHKTOM, SIKHHM HaJa€e TIIyMma-
YEHHS 3MICTY CIIiB «Ipy0€ NOpYIIEHHS JIILEH31aTOM JIILEH31HUX YMOBY, Ta
JTOTOBHUTH 3akoH CT. 15-1 «3ynuHeHHs mii JimeHsii» 31 3MICTOM MO0
miJICTaB, MOPSJIKY, CTPOKIB, Mii JilleH31aTa B pa3i 3ymUHEHHS [ii JileHsii,
a TaKOX YMOB JICTITUMHOCTI 3yITMHEHHS JIi1 JTIeH3I1.
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Mpykytenko L. Suspension of the license action for proceedings of economic
activity.

Background. Improvement of all stages and procedures of licensing, in
particular, by their unification, was one of the reasons for the adoption of the Law of
Ukraine «On Licensing Types of Economic Activities» dated March 2, 2015, Ne 222-VIIIL.
However, the procedure for suspension of the license has not remained unified, since
some normative acts, in contrast to the mentioned law, provide the right of the licensing
authority to suspend the validity of the license, and not to cancel it.

Analysis of recent research and publications. Issues concerning the licensing of
economic activities are at the center of attention of many scholars, which is due to objective
factors, in particular the severity of problems that arise in the licensing of economic activity
and the application of the right of the licensing authority to suspend the validity of the
license. At the same time, the main body of scientific research is devoted mainly to separate
legal problems of licensing of economic activity, however, with the adoption of the new
wording of the Law of Ukraine «On Licensing Economic Activityy, issues regarding the
suspension of the license remain unexplored and not regulated by law.

The aim to develop and substantiate proposals for improving the legal regulation
of the licensing of economic activities, namely the imposition of a sanction in the form of
suspension of the license.

Methods and materials. The analysis of the norms of legislation on the licensing
of economic activity was carried out using the formal logical method (analysis, synthesis,
analogy, generalization, induction, deduction), which made it possible to detect
inaccuracies, contradictions and gaps, the conflict rules that exist today in the Ukrainian
legislation in the field oflicensing. The method of sociological research is used to
describe the ways of optimizing legislation, establishing legislative guarantees of the
rights of licensees.

Results. On the basis of the analysis of current and prospective legislation of Ukraine,
a comprehensive study of theoretical and practical aspects regarding the suspension of the
license: the deprivation or restriction of the right to economic activity as an effective and
operational measure of administrative coercion was conducted. The advantages of the
decision to suspend the license from the cancellation of the license are explored.

Conclusion. The introduction of an effective means of administrative coercion for a
licensee will make it impossible to carry out illegal business activities and will enable the
economic entity to eliminate the violations that it has committed without termination of
the licensed activity and without reissuing the license.

Therefore, it is expedient to provide in the Law of Ukraine «On Licensing Types of
Economic Activitiesy the possibility for the licensing authority, in case of a gross violation
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of the licensee's license terms, to discontinue the license by adopting a decision to suspend
the license, which will be subject to immediate enforcement. To resolve this issue at the
legislative level, it is necessary to supplement Art. 1 of the Law of Ukraine «On Licensing
Types of Economic Activitiesy dated 02.03.2015 Ne 222-VIII after paragraph one, a new
paragraph, which provides an interpretation of the content of the words «gross violation of
the licensee's license conditionsy and to supplement the law of Art. 15-1 «Termination of
the license» with the content of the grounds, procedure, terms, actions of the licensee in
case of suspension of the license, as well as the conditions of legitimacy of the suspension of
the license.

Keywords: economic activity, licensing, license, subject of economic activity,
cancellation of a license, suspension of a license, measures of administrative influence.
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KOPEHIOK Ouabra,
CT. BUKJI. KadeIpy MiXKHAPOHOTO TMTPHUBATHOTO, KOMEPITIHHOTO Ta MUBLIHHOTO ITpaBa
KuiBcbKOTro HaIiOHAIHFHOTO TOPTOBEIHFHO-EKOHOMITHOTO YHIBEPCUTETY

ITHOOPMAILLIS
3 ObBMEXEHUM AOCTYIIOM:
OBb’€EKT IOCIIOAAPCbKUX BIAHOCHUH

Busnaueno gidomocmi, wo nionsearome 0XOPOHI 8 pediCumi 0OMedNceHo20 0ocmyny
6 eocnodapcwkill disavrocmi. Hasedeno osmaxu ingpopmayii 3 obmedcenum 0oCmynom
8 YUBLILHOMY MdA AOMIHICIMPAMUGHOMY npasi. Jocnioxnceno 0codaugocmi eocnodapcovKo-
npasoBo2o pe2ynio8ants 00MedlceHHss 00Cmyny 00 ingopmayii.

Kniouogi cnosa: indpopmaris 3 0OMEeKEHUM AOCTYIIOM, KOH(iAeHIiiHa iHpOp-
Mallisg, KOMepLiiiHa TaeMHHLS, «HOYy-Xay», iHcaiinepcpka iH(opmamis, rocmnomapchbki
MIPaBOBITHOCHHHU.

Kopeniok O. Hugpopmanusa ¢ ozpanuiennvim 00CMynom: 00veKm Xo3aicneeHHbIX
omnowenuii. Onpedenenvl ceedeHuss, NOOLENHCAUUE OXPAHE 8 PEdiCUME 0ZPAHUYEHHO20
odocmyna 6 xos3scmeenHoll oesmenvhocmu. [lpueedenvl npuznaku ungopmayuu ¢ ozpa-
HUYEHHbIM OOCIYHOM 8 SPANCOAHCKOM U aOMUHUCmpamuerHom npase. Hccreoosanwvt ocoden-
HOCIU XO35UCMBEHHO-NPABOBO20 PE2YIUPOBAHUSL O2PAHUYEHUS OOCIYNA K UH(OpMAayu.

Kuwuyegvie crnosa: mHGOpMANNsS C OTpaHUYCHHBIM JOCTYTIOM, KOH(HIEHIIH-
anpHasg wWHoOpMaNHs, KoMMepdecKas TailHa, «HOy-xay», WHcaiimepckas wHpopmamms,
XO35IICTBEHHBIE ITPABOOTHOIICHUSI.

IlocranoBka mpo6Jsemu. CydacHuil nepioJl po3BUTKY CyCHUIbCTBA
Ta JEp’KaBU XapaKTePU3ye€TbCs 3HAUYHUM 3pPOCTAHHSAM poJii 1H(opMarlii,
iH(bopMauiﬁHHX pecypciB, iH(bopMauiﬁHHx TEXHOJIOT1H, 10 MPU3BOJIUTH JI0
aKTHBI3aL] 1H(bopMau11/1an BIJIHOCHH, sIKI BUHUKAIOTh B YCIX c(epax KUTTe-
JISUTBHOCTI JIepKaBH i CYCHIJIBCTBa B TIpOIleCi 3/1iCHEHHS TIEBHOTO BUIY
1H(pOopMaLIfHOI AISUIBHOCTI, @ caMme: CTBOPEHHs, 30MpaHHS, OJEp>KaHHS,
30epiraHHsi, BUKOPUCTAHHS, MOMIMPEHHS, OXOPOHA Ta 3aXHUCT Pi3HOMAHIT-
HUX BIJOMOCTEH.

[ndopmanis HaOyBae BaXJIMBOrO 3HAUYECHHS 1 B €KOHOMIYHIHN cdepi,
30KpeMa B MIAMPUEMHHIIBKIN AISTIBHOCTI, BUCTYIAIOYHM SK CAaMOCTIHHUM
00’€KTOM TOCIIOIAPCHKOr0 000POTY, TaK 1 BAXKJIMBOIO MEPEAYMOBOIO YCIIII-
HOTO BEJICHHSI CIIPaB Cy0 €KTaMU rOCIOAApIOBAHHS.

ToMy cborosni 0coOJMBO AaKTyaJbHUM CTa€ IOCITIIKEHHS 3aKo-
HOJIAaBUOTO BPETYJIIOBAaHHS 1 3a0€3MEYEHHs 3aXUCTy IpaB BJIACHUKIB TaK
3BaHUX «1H(POpPMALIHHUX 00’ €KTIBY», A0 YHCIA SIKAX HaNEXKHUTh 1HPOpMaIis
3 0OMEXEHHUM JIOCTYIIOM.

© Kopeniok O., 2018
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AHaI3 ocTaHHIX n0c/iKensb 1 myoaikanii. Pi3num acnekram mpa-
BOBOTO PEryJOBaHHs BIJHOCHH MIOAO iH(popmalii 3 00MeKEHUM TOCTyIIOM
npuisum yBary Taki gocmigaukd: O. B. Aga6am, B. A. Jlinkan, B. 1O. bac-
kakoB, O. B. I'mankiBceka, I. M. 3abapa, O. O. Kymniniu, A. C. HepcecsH,
I'. O. Cnsagnena, O. O. @enopenxko, O. O. Hlapabypuna [ 1-9].

He3Bakaroun Ha Te, mo KaTeropis «indopmarlisi 3 0OMEXEHUM J10C-
TYIIOM)» CTaJla MPEAMETOM JOCTIDKEHHS 0arathox (paxiBIliB TAKUX IOPUINY-
HUX HayK SK TeOpis JepXaBu Ta mpasa, iHpopMalliiiHe mpaBo, aaMiHiCTpa-
THUBHE MIPaBO, KPUMiHAJIbHE MPABO, IIUBLIHHE MPABO TOLIO, MAJIOAOCIIHKEHIM
3aJIMIIAETHCS MMTAaHHS BiIHECEHHS BKA3aHOTO BUAY 1H(OpMaIii 10 00’ €KTIB
rOCTIOAaPCHhKUX BITHOCHH.

MeTo10 CTaTTi € JAOCTIKEHHSI OKPEMHUX BIIOMOCTEH 3 OOMEXECHHUM
JOCTYTIOM $IK 00’€KTIB TOCHOJAPCHKHUX IMPABOBIIHOCHH Ta OCOOJIMBOCTEH
IX IPaBOBOI'O PEryJIFOBAHHS.

Marepianu Ta Meroau. MeETOJOJIOTIYHY OCHOBY JOCIIIKCHHS
CTAaHOBWJIM TaKi 3araJbHOHAyKOBI Ta CIEliaJbHI METOJIU JIOCIHIJKEHHS:
TaJIeKTUYHUH, CUCTEMHO-()YHKI[IOHATBHHM, MOPIBHUIBHO-JIOTIYHAN Ta 1H.
[adopmariitny 6a3y — yuHHE 3aKOHOJABCTBO 00 iHGopMarii 3 obme-
KEHHUM JIOCTYTIOM Ta Ipalli BITYN3HIHUX HAYKOBLIIB.

PesyabTaTn nociigxenns. Crnenudika rocrogaproBaHHs, MO 3/1iH-
CHIOETHCSI B YMOBaX PHHKOBOi €KOHOMIKH Ta ICHYIOUOI KOHKYPEHIII MiX
cy0’eKkTaMy TOCTOJApIOBaHHS, MPUMYIIYE CEPUO3HO CTABUTHUCSA HE JIUIIE
JI0 TIpaBoOBOi, ane ¥ iHdopmaliitHOi Oe3neKu TOCroAapChKOi iSIBHOCTI.
B cydyacHux ymoBax 3AiHCHEHHS MIiANPUEMHUIBKOI AISUIBHOCTI HAYKOBO-
TEXHIYHA, TEXHOJOT1YHa, EKOHOMIYHA Ta 1HIA aKTyalbHa 1H(pOpMAIis, 110
J03BOJISIE OTPUMATHU MPIOPUTET HA PUHKY TOBApPIB Ta MOCIYT, € PYIIIHHOIO
CWJIOI0 KOHKYpEHIIli, a B 0ararbox BHUIAJKaX — OCHOBHOIO YMOBOIO
€KOHOMIYHOT'O BMXKUBaHHA cy0’ekta rocnoaaptoBanss [10, c. 1]. 3ammns 3a-
Oe3neveHHs 3aKOHHUX MPaB Ta 1HTEpeCiB CyO’€KTIB TOCMOAapIOBAHHS YUH-
HUM 3aKOHOJIaBCTBOM Y KpaiHU BCTAHOBJICHO IIPABOBI 3acajid PeryJItOBaHHS
iHpopMarlii, sSKy Cy0’€KTH TOCHOJApIOBaHHS BHKOPHUCTOBYIOTH Y IpoIeci
TOCTIOIaPCHKOI TISUTHHOCTI.

Hapasi cycninbHi BiTHOCHHH, 00’€KTOM SIKUX € 1H(opMartisi, peryo-
IOTHCS Taly3sIMH IyOJITYHOTO Ta MPUBATHOTO TpaBa. Taki BIIHOCHHU, B TOMY
YHUCITi OB’ s13aH1 3 1HGOpMaIli€ro 3 OOMEKEHUM JOCTYIIOM, € TaKOX MPEe.I-
METOM TOCIOJIapChKO-TIPABOBOIr0 peryitoBanHd. Came y MpaBOBiTHOCHHAX
HaWOLIBII penbedHO BioOpakaeThCs crienudika METOIy IPABOBOTO PETy-
JIFOBAHHSI, 110 3aCTOCOBYETHCS y TOCHOJAPCHKOMY IpaBi, KU XapaKTepH-
3YEThCS CKJIATHUM TOEHAHHSIM CIOCO01IB BIUIMBY Ha MOBEAIHKY YYAaCHUKIB
TOCHOJAPCHKUX BITHOCHH. SIK CITYIITHO 3a3HAYa€THCS B JITEPATYpl, XapaKTep-
HOIO PHUCOIO TOCIOJIAPCHKO-TIPABOBOIO METOY € B3a€MHHI 3B’SI30K CBOOOIU
Ipu 31HCHEHHI TPHUBATHUX I1HTEPECIB 13 JCp)KaBHUM BIIATHUM BILTMBOM
TaM, Jie 11e AUKTYEThCS IHTepecaMu JIepKaBH Ta cycmiibeTBa [11, c. 20].

JlocniJKeHHS TOPSAKY TOCHOJapChKO-IIPABOBOIO PETryJIIOBAHHS
iHpopmallii 3 OOMEKEHHM JOCTYIIOM HEOoOXigHe, HacaMmepem, st
BU3HAYCHHS ONTUMAJIbHUX BapiaHTIB OpraHi3alliifHO-TIPaBOBHX 3acaj] TAaKOTro
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peryJjitoBaHHd B Iii raigy3l BIJHOCHH, YJAOCKOHAQJIECHHS METOMiB, (opM
13aco0iB ioro 3xailicHeHHs. HemoBHe, 1 yacTo BUOIPKOBE, BUCBITICHHS
B HayKOBill Jiteparypi i€l mpoOJeMaTHKU 3YMOBIIOE HEOOXiMHICTH il
CHUCTEMHOI'O JOCIIIIKEHHS.

CyuacHe 3akoHOaBCTBO YKpaiHu (4. 2 cT. 21 3akony Ykpainu «lIpo
1H(pOpMaIlit0») 3aKpIIUTIOE HOPMY, 3TITHO 3 SIKOIO Oyab-ska iHdopmaris
€ BIIKPHUTOIO, KPIM Ti€l, IO BiJHECEHA 3aKOHOM 10 iH(hopMarlii 3 0OMeKeHUM
noctynom [11]. Kondinenmiitna indopmariiss mopsn 31 coy>k00BOIO Ta Ta-
€MHOIO HAJICKUTH 110 iH(popMaIii 3 oOMexxeHuM JocTynoM (4. 1 cT. 21 uuH-
Horo 3akony «IIpo iHdpopmariiton, cT. 6 3akony Ykpainu «IIpo moctym mo
nyOmiunoi iHpopmarii» [12]).

B HaykoBili niTepaTypi 3MIHCHIOBAINCH CIIPOOW BU3HAYUTH OKpeMi
BUIU BIJIOMOCTEH, 110 MOXYTh HaJIeKaTH 10 KOHQiAeHIiHHOI iHopmarrii
y cdepi rocnogapcbkoi (mianpueMHuibkoi) gisspHocTi. Ha mymky O. O. Ky-
JHIY, TOPsSA 3 KOMEPIIHHOK TAEMHUIICIO 10 KOHQIIEHIIHHOT HAICKUTH
iH(poOpMaIlis, sKa BU3HAETHCS TAKOIO 3aKOHOM, Ta «HOY-Xay» [13, c. 142].
HeoOxinHO miIKpecIuTH, 10 BCTAHOBIIEHHS BUYEPIHOTIO MEPETIKy BHIIIB
KOH(}iAeHLIHHOI 1H(pOpMAaIlli € HEMOXIUBUM, OCKUIbKH, BUXOISYU 3 IIO-
noxenb 4.2 cr.21 3akony Ykpainu «IIpo iHdopmariro», 10 Kateropii
KOH(}1AeHLIHHOI MOXkKe OyTH BiHECEHO OyIb-sKy iH(OpMaliio, KpiM BCTa-
HOBJICHUX 3aKOHOM 0OMeXeHb (ToOTO 1H(OopMaIliio, sSKa 3a 3araJIbHUM Ipa-
BIWJIOM MOXe OyTu ¥ BikpuToro). OqHaK, SKIIO 3aKOH BCTAHOBUTH OKpEMI
BUIM KOH(DIAEHIIHHOT 1HpOpMaIlii Ta XapakTep BIJIOMOCTEH, IO 10 HHUX
HaJIeKaTh, 3 METOK BU3HAYEHHS MOPSAKY i1 00Iry Ta (yHKI[IOHYBaHHS, 1€
HE O3HAYyaTMME BUYEPITHOCTI BHUJIB Takoi iHPOpMaIlli Ta MOPYIIEHHS JTUC-
MO3UTUBHOCTI HOPMHU. J{0 TOTO HEMOKIIMBOIO € KOH(MIACHIINHICTD «a prioriy,
TOOTO BHMOTa JIep>KaBH Ha PIBHI 3aKOHY I10JI0 OOOB’SI3KOBOCTI BHU3HAHHS
neBHO1 iHGopMalii koH}iaeHiiiHow [14].

Crarreto 36 T'ocnonmapcekoro koxaekcy (I'K) Vkpainu Bu3zHaueHo,
10 BiJIOMOCTI, TOB’s3aHI 3 BHPOOHHUIITBOM, TEXHOJIOTIEIO, YMPABIIHHIM,
(IHAaHCOBOIO Ta IHIIOK MISUTBHICTIO Cy0’€KTa TOCHOJApIOBAaHHS, IO HE
€ Iep)KaBHOI0 TAEMHHMIICIO, PO3TOJIOMICHHS SKUX MOXE 3aBJaTH IIKOIU
iHTepecaM Cy0’€KTa ToCIoAapIOBaHHs, MOXYTh OyTH BH3HAHI HOTr0 KOMep-
1ifiHOI TaeMHuIIer0. CKIajl 1 00CAT BITOMOCTEH, 110 CTAHOBIIATH KOMEPIIIHHY
TAEMHHUINIO, CIOCI0 X 3aXMCTy BU3HAYAIOTHCS CyO’ €KTOM TOCIOJapIOBAHHS
BIIMOBITHO /10 3akoHy [15]. Takum 4YWHOM, KOMEPIIHY TA€EMHHUIO CIIiJT
po3mISIIaTH K BUJ KoH(piaeHIiHHOI iHopMarii 1 pi3HOBUA iHGOpMaIrii
3 00OMEKEHUM JOCTYIIOM, OCKUTBKHA caMe PekUM KOH(IIeHIIIHHOT 1HpopMaIii,
BinoBiAHO 110 cT. 21 3akoHy Ykpainu «IIpo iHdopmaliiro» gae MOKIUBICTD,
30KpeMa, cy0’ €KTy rocroaproBaHHsI 0OMEXXyBaTH JIOCTYII JI0 IEBHUX BiJ0-
MocTel. L{iero HopMOr BH3HAYEHO, 10 KOHpiAeHIIHHA 1HGOpMAIlisT MOXKe
MOIIMPIOBATUCS 32 OakaHHAM (3T0JI010) BIATOBIAHOI 0COOM Y BUBHAUCHOMY
HEI0 TMOPSAIKY BIAMOBIAHO 10 mMependadyeHuX YMOB, a TaKOXX B IHIIHUX
BUIIAJIKaX, BA3HAYEHUX 3aKOHOM.

OcCo0IUBICTIO MPABOBOTO PEKUMY KOMEPIIMHOT TAEMHHII € Te,
[0 3aKOHOJABCTBO BIJHOCHUTH TaKy N0 OO ’€KTIB MpaB 1HTEIEKTyalbHOT
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BiacHocTi (4. 1 cT. 155 T'K Vkpainn), 1110 B cBOIO 4epry HaJaulsde ii 03HaKamH,
OpUTaMaHHUMM pe3yJibTaTaM IHTEJIEeKTyalabHOI HisuibHOCTI. Komepmiiina
TAEMHHUIIS K Pi3HOBUJ iH(MOpMAIIii 3 0OMEKEHUM JIOCTYTIOM 32 CBOEKO TIPH-
POJIOI0 € HeMaTepialbHUM 00’ €KTOM, SIKUI 331 10T0 MPaBOBOTO PETYIIIO-
BaHHS Mae OyTH «MaTepiaiai3oBaHUM», TOOTO MEBHI BiIOMOCTI MalOTh OyTH
3aKpiIUIeH] Ha MaTepialbHUX HOCIAX a00 30epekeHi B eeKTPOHHOMY BHIJISIIL.

Y CcBOIO uepry, cekpeT BHpPOOHHMITBA («HOY-Xay») — II€ OJUH
cnenudiuHuit 00’ €KT Mpasa, 10 Ma€ MOABIHHY MPABOBY NPUPOAY (3 OJHOTO
00Ky — 11e 00’€KT IpaBa IHTENEKTYaIbHOI BIACHOCTI, 3 1HIIIOTO — iH(pOpMAILis,
npaBa Ha SIKy BHHUKAIOTh 3 MOMEHTY BHM3HAHHA ii KOH(IAECHUIHHOIO).
3a 3aKOHOAABYMM BU3HAYCHHSAM, «HOY-Xay» — CYKYIHICTh TEXHIUYHUX,
TEXHOJIOTIYHUX, KOMEPIIMHUX Ta IHIIUX 3HaHb, O(GOPMIICHHX Y BHIJISIL
TEXHIYHOI JOKyMEHTaIlii, HAaBUKIB Ta BUPOOHUYOTO JOCBiIYy, HEOOXITHHX
JUIA OpraHizamii TOro YW I1HIIOTO BUAY BUPOOHHMIITBA, aje HE3amaTeHTO-
BaHux (ct. 1 3axon Ykpainu «Ilpo iHBecTuuiiiny aismbHicTh» [16]).

[{ixaBoro 100 CHIBBITHOIICHHS iH(OpMAIlii, KA 3aXHUINAETHCI 32
JIOTIOMOT'O0 3aKOHO/IABCTBA IMPO IHTEJIEKTYyalIbHY BJIACHICTh, Ta KOH(iICH-
niitHoi iHopmamii BOauaeTbes Touka 30py C.I. ['opmienka, Ha gyMKy
sSKoro KoH(imeHmiiiHa iH(oOpMarliss He 000B’S3KOBO € 00’€KTOM iHTe-
JIeKTYaJbHOI BJIACHOCTI, OJHAK iH(OpMaIlis, 3aXHIeHa 3aKOHOJABCTBOM
po IHTENEKTyallbHy BIJIACHICTb, MOXe OyTH BH3HaHA KOH(DiIEHIIIHOIO.
Take BU3HAHHS 1 BIANOBIAHE 3aCTOCYBaHHS HOPM 3aKOHOJIABCTBA MO0
iHpopMalii 3 OOMEXEHUM JOCTYNOM HE MEepemIKoja A0 3aCTOCYBaHHS
BIJIMOBITHUX HOPM 3aKOHOJIaBCTBA 11010 1HTEIEKTYaJIbHOT BIacHOCTI. B ok-
pEeMUX BHITaJIKaX HOPMHU 3aKOHOJABCTBA MO0 iHQoOpMaIli 3 0OMeKeHUM
JOCTYTIOM — €JTMHUM MPaBOBUIA 3aci0 3aXUCTy BHUIE3a3HAUCHOT 1H(pOopMaIlii
B YKpaiHi (Hanpukiaj, Hoy-xay) [17, c. 234].

Buxoasiun 3 BU3HAYEHHS TOHATTA «HOY-Xay», BUHHUKA€ MMHUTAHHS
I0/I0 CMiBBIIHOIICHHS JJAHOT KaTeropii 3 MOHITTAM «KOMEPIIiHA TAEMHULIS.
OcTaHHs, B CBOIO YEPry, XapaKTE€pHU3Y€ThCSl HASBHICTIO CHELIaJIbHOIO
cy0’ekTa — ocolu, sKa 3I1MCHIOE MiIMIPUEMHUIIBKY JISUTBHICTb, 1110, B TIEPIITY
4yepry, i BiJpi3Hse ii BiJ CEKPETY BUPOOHUIITBA, 0 SIKOTO TaKOi BUMOTH HE
BucyBaeThesl. Lli MOHATTA pi3HATHCA 1 32 3MicTOM. Jlo KOMEpIIHOI TaeM-
HUI[l MOXYTh OyTH BIJIHECEHI HE JIMIIE BIJJOMOCTI, fIKI € pe3yJbTaToOM
IHTEJIEKTYyaabHOI JISUTIBHOCTI, a 1 Taki, 1[0 HOCATH MEeBHUM 1HMOpMAaIIHHII
Ta M3HABAIILHUIA XapaKTep.

Baxx1Boro CKi1a1I0BOIO COIIaTbHO-OPIEHTOBAHOT PUHKOBOI €KOHOMIKH,
sKa CIpHsIE aKyMYJIIOBAaHHIO KamiTaly JAJsl 1HBECTHIIM y BUPOOHUYY 1 CO-
miabHy cepH, CTPYKTYpHiil nepeOyZoBI €KOHOMIKH, MMO3UTUBHIN TUHAMILI
COILIAJIBHOT CTPYKTYPHU CYCHUIbCTBA, IMiJIBUILIEHHIO JOCTATKY T'POMAsH 3a
PaxyHOK BOJIOJIIHHS 1 BUIBHOT'O PO3TOPSKAHHS IIIHHUMHM Tanepamu, Miaro-
TOBJICHOCTI HACEJICHHS JI0 PUHKOBUX BiJIHOCWH, € pUHOK I[IHHMX marepiB [18].
UnHHE 3aKOHOJIABCTBO YKpaiHM BH3HAYA€ PUHOK I[IHHUX manepiB ((poHA0BuUI
PHHOK) IK CYKYITHICTh YYaCHUKIB (DOHIOBOTO PUHKY Ta MTPABOBITHOCUH MIX
HUMH IOJO0 PO3MIIIEHHS, 00iry Ta OOJIKY I[IHHUX MamnepiB 1 MOXiJTHUX
(nepuBatuBiB). Ilpu mpomy ydacHMKamu (POHIOBOTO PUHKY BHUCTYIAIOTh
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eMITeHTH (y TOMY YHCIIi 1HO3eMH1) a00 0co0H, 1110 BUAAINM HEEMICIHHI IIHH1
narepy, iHBECTOPH B I[iHHI Mamepu, IHCTUTYLINWHI 1HBeCTOpH, mpodeciiini
y4acHUKHU (DOHIOBOTO PUHKY, 00’ €JHAHHA MPOo(eciiHNX yJacHUKIB (HOHIO-
BOT'O PUHKY, Y TOMY YMCJIi CaMOpEryJIiBHI opraHi3auii npoeciiHIX yJacHHKIB
¢donmoBoro puHKy (cT. 2 3akoH Ykpainu «lIpo ninHi nanepu ta GoHIOBUN
puHOK» [19]). AHani3yl04Yu MOJOKEHHS ITUTOBAHOI HOPMH IIOJIO0 CTaTyCy
Y4acHUKIB (DOHIOBOTO PUHKY, MHOKHA IT1JICYMYBaTH, 1110 BOHH BUCTYMAIOTh
nepeBakHo abo cy0’ekTaMu TrocroaaproBaHHs, abo cy0’ekTamMu opraHiza-
[ifHO-TOCTIONAPCHKUX MOBHOBakeHb. CiymHoto € aymka B. L. ITomroxoBuya
Ipo Te, 10 PUHOK IIHHUX TaIepiB BUCTYNa€ OJHOYACHO B SKOCTI 00’€KTa
peryJoBaHHA AepkaBH Ta cepu ii 0e3rmocepeHbOT TOCIOAAPCHKOT TisIb-
HOCTI HapiBHIi 3 iHmMMHU ydacHukamu [20, c. 11]. Bimnocunwu, mo ckiana-
I0TbCS MK BKa3aHUMHU Cy0 €KTaMH, 3a CBOEIO CYTTIO € TOCIOJapChKO-
BUPOOHMYMMH Ta OpraHi3aliiHO-TOCIOAapChKUMU. TakUM YWHOM, Ha
(GOHIOBOMY PHHKY MOpPSA 3 LUBUIBHUMU Ta ()IHAHCOBUMH BUHHUKAIOTH
rOCIoIapChKi BITHOCHHH, SIK1 i IEpEeBaKalOTh HA BKA3aHOMY PUHKY.

BpaxoByrouu 3a3HaueHe, 11e OJHUM BUIOM iHQoOpMaIii 3 oOMexe-
HUM JIOCTYIIOM, IIO BUCTYIA€ 00’€KTOM T'OCHOJAPCHKHUX BIJHOCHH, MOXKHA
BU3HAYMTH 1HCaiIepchKy iH(popmartiro. Binmosigno 1o ct. 44 3akoHy Ykpainu
«IIpo winHi manepu Ta GOHAOBUN PUHOK», IHCAWIEPCHKOIO € HEONPUIIIO/-
HeHa iHdopMallist mpo eMiTeHTa, HOTo IIHHI Marepy Ta MOXiaHi (IepUBaTUBH),
o nepedyBaroTh B 00iry Ha (GoHIOBINH Oipxki, a00 MPABOYMHH IIOJ0 HHUX
y pasi, SIKIIO ONMPHIIOJHEHHS Takoi iHQopMallli MOxe ICTOTHO BIUIMHYTHU
Ha BapTICTh I[IHHUX MamnepiB 1 MOXIAHUX (IEpUBATHBIB) Ta sKa MiJJIsTrae
OTPUJIIOJTHEHHIO BiJMOBIJHO O BUMOT, BCTAHOBIEHUX LUM 3aKOHOM. Sk
3a3HAYal0Th MPAKTUKH, Y 0araTbOX BUIAJKAX PIIIEHHS MPO MpuaOaHHsS abo
NpOJaX IIHHKUX TManepiB MpUIMaeTbCs HE Ha MiJICTaBl BKe OMyOJIiKOBaHOT
iHbopMmarii, a Ha miAcTaBi iH(oOpMaIlii, SKO BOJOJIE€ OOMEXKEHE KOJIO
oci6 [21]. V Takux ymMOBax HEMOXKJIMBE BU3HAYEHHS CIIPaBEJIMBOI, TOOTO
PUHKOBOI, IIHM HA IIHHI Mafnepu cepel yYYacHHUKIB puHKY. OTxe, el BUJl
BIJIOMOCTEH HAJICKHUTh OOMEKEHOMY KOJy OCI0, OCKUIBKH HEIpaBOMIipHE
iX PO3MOBCIOJDKEHHSI MOXE MPHU3BECTU 10 3JIOBXKHBAaHb Ha (POHIIOBOMY
PUHKY. Y 3B’S3KYy 3 IIMM OYEBUHO, IO O MOMEHTY MPaBOMIPHOTO OIpH-
JIFOJTHEHHS Taka 1HQopMarlis € iHpopMaIlier 3 00MeKEHUM JOCTYIIOM, a TOMY
MPEJICTABIISIE THTEPEC y MEKax pO3IJIsiy TUTaHHS.

Ockinbku iH(MOpMaIList 3 0OOMEXEHUM JOCTYNIOM BHUCTYMA€E TaKOX
00’€KTOM 1 ITUBIILHO-TIPABOBUX BIIHOCHH, IS TIOPIBHSIHHS MPUHAT1IHO 3Ta-
JATH O3HAKU TAKUX B1JIOMOCTEH, BUSBICHHUX Y XOJ1 IIUBLIICTUYHO-TIPABOBUX
JOCIKeHb, 30KpeMa:

> 3micT iH(popMalii 3 0OMEKEHHM JOCTYIIOM CKJIaJal0Th 3HAHHS,
MOBIJOMJIEHHS, BIJJOMOCTI MO couianbHy Gopmy pyxy marepii i mpo Bci
1HII 11 popMu y Tiil Mipi, y SIKiif BOHU BUKOPUCTOBYIOTHCSI CYCIIIIbCTBOM,
JIepXKaBolo;

» 1H(opmMallis 3 0OMEKEHUM JOCTYIIOM € CaMOCTIMHHM 00’ €KTOM
MPaBOBOT'O PETYJIOBAHHS, 110 HE 3aJIe)KUTh BiJl KOHKpETHOI dopmu ii Ma-
TepiaJbHOTO HOCIS,
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» BIJIOMOCTI, II0 CKJIaAalTh 3MICT 1HQopMalii 3 0O0MEKEeHUM
JIOCTYIIOM, 32 CBO€IO CYTHICTIO i7iealibHi (HeMaTepialibHi);

» 1H(opMarist 3 00MEKEHIM JTOCTYTIOM HE € 3arajibHOI0OCTYITHOIO;

> 1H(popmaliss 3 OOMEXKEHUM AOCTYIOM BiOMa 1 BHUKOPHCTOBY-
€ThCS YITKO BU3HAYEHUM KOJIOM 0CI10;

» cy0’exkt iHdopMmalii BXHBa€ 3axo[diB, IO CHOPSIMOBaHI Ha
00Me)XeHHS BUTBHOTO JOCTYITy TPETiX 0ci0 10 iH(opmaii;

» 1H(opmMarlis 3 0OMEKEHUM JOCTYIIOM Ma€ OCOOJIMBY COIAIbHY
IIHHICTh y CHJy 1i JiiCHOI a00 MOTEHIIHOT HEeBIJIOMOCTI TPETIM ocobam,
il MOIIMPEHHS MOYKE CIIPUYMHUTH 1CTOTHY IIKOAY 3alliKaBIEHUM 0CO0aMm;

» 3MiCT iHpopMallii 3 0OMEKEHUM JOCTYIIOM BIAMOBIAa€ OOMEXKEH-
HSM, YCTAHOBJICHUM 3aKOHOJIaBCTBOM [22, c. 16—17].

VY coepi rocnogapchbkoi AiISUIBHOCTI BUHHUKAIOTH 1 (YHKIIOHYIOTh
YHOPaBIIHCHKI BITHOCHMHU MK OpraHaMHU JIEP>KaBHOI BJIAIU Ta MiAIPUEMC-
TBaMH, 4epe3 sKl Jep)kaBa 3A1MCHIOE 3arajbHE yHpPaBIIHHSA €KOHOMIKOIO.
Onnak, gk 3a3Hayae A. S. [TununeHko, 1l BIIHOCUHHM X04Y 1 € 00’ €KTUBHO
HEOOX1THUMU JJIsI TOCTIONAPCHKOI MisNTBHOCTI, 32 CBOEI0 €KOHOMIYHOO TIPHU-
POJIOI0 BOHU HE € TOCMOAAPCHKUMH, a JIUIIE CTBOPIOKOTH OpraHizalliifHi, Ma-
TepiaiabHi, PIHAHCOBI Ta 1HIII MEPEeTyMOBH iX (yHKIIIOHyBaHHS [23, c. 22-23].
TakuMu BiIHOCUHAMU € aIMIHICTPATUBHO-TIPABOBI.

Ocob6nuBicTio iHpOpMaIi 3 00MEXEHUM JOCTYIOM B aJMiHICTpa-
TUBHO-TIPABOBHUX BITHOCHHAX € 30KpeMa Te, 0 MEeBHI BIIOMOCTI CTBOPIO-
I0ThCS1, 30UPAIOTHCS, HAJTAIOTHCS, OXOPOHSIFOTHCS TOILIO CYO’€KTaMU BIIAJHUX
MOBHOBaXXCHb 200 JTst 3a0e3meueHHs (PYHKIIIOHYBaHHS TaKoro cy0’ekTa, abo
JUISL 3IIMCHEHHS CIICHIAIBHOTO 1X 3aXHCTY.

JlominpbHO BHAUIMTH HACTYIIHI O3HaKu 1HGopMaIli 3 0OMeXeHUM
JOCTYIIOM SIK 00’ €KTa aJIMIHICTPAaTUBHO-IIPABOBOI'O PETYIIOBAHHS:

» TIpaBOBa OXOpPOHA 3MIMCHIOETHCS MIOJ0 «MAaTepiami3oBaHOI» iH-
dbopmMariii 3 0OMEeKEHUM JIOCTYIIOM, TOOTO B1JIOMOCTI MarOTh OyTH 3aKpiruieH1
Ha MaTepiaibHUX HOCIAX a00 30epekeHi B €JIEKTPOHHOMY BUTJISII;

» oOMexeHHs JocTymy 1o iHhopMmaIlii 3J1HCHIOETBCS BIAMOBITHO
no Koncrutyuii Ykpainu (ct. 34), 1HIIMX 3aKOHOAABYMX AKTIB BUKIIOYHO
B IHT€pecax HaIllOHAIBHOI Oe3MeKH, TEPUTOPIadbHOI IUIICHOCTI abo Tpo-
MaJICbKOTO TOPSKY 3 METOK 3amoOiraHHs 3aBOPYIICHHSIM UM 3JI0UYHMHAM,
JUIS OXOPOHHU 30POB’Sl HACEJCHHS, 3aXMCTy pemyTamii ado mpaB iHIINX
JIFOICH, JUIA 3amoOiranHs po3roJionieHHIo 1HGopMallii, oJepkaHoi KoHpiaeH-
1iiiHO, a00 AJIsl MIATPUMAHHS aBTOPUTETY 1 HEYMEPEIKEHOCT] MPaBOCY AJIs
Ta B IHIIINX BUITAJIKaX, BCTAHOBJICHUX 3aKOHOM;

» oco0iMBa IIHHICTH Takoi 1HGopMauii B myOmiuHid cdepi mpo-
ABJSIETBCSL Y 3a0€3MEUCHH] JEp)KaBHOTO YIPaBIiHHSA B pPi3HUX cdepax
CYCHUIBHOTO KHUTTS,

» IIKOJa BiJl ONPWIIOJHEHHS Takoi iH(pOopMaIli nmepeBaxae CycCIiib-
HUH 1HTEepec B 11 OTpUMaHHI;

» 'y 3B’A3KY 31 CBO€IO IIIHHICTIO Taka iH(opmallis notpedye 3aXucTy
BiJ pO3TOJIOIICHHS;
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» HasBHICTh IOPUCAMKIIIMHUX Ta HEIOPUCIUKIIINHUX 3aC001B OXOPOHU
Ta 3aXUCTy iH(opMalii (TEXHIYHUX, KpUNTOrpadiyHUX TOIIO);

» MOXIIUBICTh JJOCTYITy, BUKOPUCTaHHs, 30€piraHHs BU3HAUYCHUMHU
Cy0’€KTaMu aJIMIHICTPaTUBHO-NIPABOBUX BIIHOCHH JIMIIE B MeXaX, 0Ocsrax,
BCTAHOBJICHOMY 3aKOHO/IaBCTBOM IOPSI/IKY;

» TICBHI BIJOMOCTI CTBOPIOIOTHCSI, 30UPAIOTHCS, HATAOTHCS, OXOPOHSI-
IOTHCS TOIIO CY0’€KTaMU BIIQJIHUX TIOBHOBAXCHD TS 3a0e3redeHHs! (PyHKIIIO-
HYBaHHS TaKOro cy0’ekTa abo IS 3M1HCHEHHS CTIEHIAaTbHOTO 1X 3aXHCTY;

» 3a MOPYLICHHS PEeXUMY JOCTyMy A0 iH(opmaiii 3 0OMeXeHUM
JOCTYTIOM BHHHI OCOOM MiUIATAlOTh 3aXO0AaM JEpKaBHOTO MPUMYCY —
MPUTSTAIOTHCS 10 aIMiHICTPATUBHOT BiJNIOBITAIHOCTI.

3 HaBeJEHOTO BHUILTMBAE, IO iH(pOpPMAIIS 3 0OMEKEHUM JOCTYIIOM,
HE3aJIe)KHO BiJl TOTO, 00’ €KTOM SIKMX BiJIHOCMH BOHA BHCTYIIA€, MA€ MEBHY
3HaYUMICTbh, IIHHICT U1 Cy0’€kTa iH(popMarllii 3 0OMEXEHUM JOCTYIIOM
abo nmobpocoBicHOoro kopucrtyBaua. LlinHicTs iH(OpManii oOymoBieHa ii
BUKOPHUCTAaHHSAM B NyOmiuHid cdepi — ans 3a0e3MedeHHs epKaBHOTO
YIPaBJIiHHS B PI3HUX cepax CyCHUIbHOTO KUTTS, B MPUBATHIN cepi — ms
peaiizaliii Ta 3aXucTy npaB (I3UYHUX Ta OPUIUIHHX 0ci® Tomro. Posro-
JomeHHs Takoi iHdopmarlii MoXxe 3aBIAaTH ICTOTHOI IIKOU SIK TIPUBATHUM,
Tak 1 myomiyHuUM iHTepecaM. [Ipo ICTOTHICTH 3aBAaHOI IIKOJIW MOKHA
TOBOPUTH B TOMY BHIIAJIKy, KOJIU BOHA OyJie 3HAUYHOIO, BIAUYTHOIO, TAKOIO,
IO CYTTEBO BIUIMHE HA 3aXMILEHI 3aKOHOM 1HTEPECH 1 HE JI03BOJIUTH pealli-
3yBaTHU iX MOBHOIO Mipot0. OCKIUIBKH 1CTOTHICTh € KaTeropi€l0 OI[iHOYHOIO,
TO 11 3aCTOCYBaHHS 3aJIe)KaTUME BiJl 0OCTaBHH KOHKPETHOI CUTYaITii.

BucnoBku. Jlo indopmarii 3 oOMexeHUM JocTynoMm Yy cdepi
rOCTIOIAPCHKOI MISUTHHOCT] BITHOCUTBCS:

» naiunoBa iHdopmarlisi cy0’ekTa rocroiaptoBaHHs, TOOTO BIJOMOCTI,
K1 BUHUKAIOTh Yy PE3yJbTaTl 3IMCHEHHS HUM IiIPUEMHHUIIBKOI MisTIBHOCTI
Ta HaJeXaTh BKa3aHOMY CYO’€KTy, SIK-TO 0a3W JaHUX KOHTPAreHTIB,
KJIIEHTIB TOIIIO;

» iH(popmallis mpo cy0’€KT rocroIaploBaHHs, PO HOro GaHKIBChKI
paxyHKH, IHHI Marnepu, 1o nepedyBaroTh B 00iry Ha (poHIOBIH Oipki TOIIO;

» iudopmailis, OB’ gA3aHa 3 CEKpeTaMU BHPOOHMIITBA, KOJIM BOHA
Ma€ NIeBHY 3HAYUMICTh, KOMEPIIHHY IIHHICTD IS Cy0 €KTa TOCTIOAAPIOBAHHS.

Ha Binminy Bix Biakputoi iHdopmarliii, iHdopmalis 3 0OMEXEHUM
JOCTYNIOM HE TMpHU3HAa4YeHa JUIsi HIMPOKOTO PO3MOBCIO/LKeHHsS. Toml sk
0OMEXEeHHSI JOCTYIy, BIJHECEHHs IIeBHUX BiJOMOCTeld 10 iH(opMarii
3 00OMEXEHHUM JIOCTYIIOM Ma€ 3IIMCHIOBATUCS YiTKO y BIAMOBIAHOCTI Ta Ha
MiJICTaBl YUHHUX MPaBOBUX HOPM. OCOONMBICTIO TOCTIONAPCHKO-TIPABOBOTO
pEryJIOBaHHA OOMEXKEHHsS JOCTYMy [0 THX YW IHIIUX BIJOMOCTEH € To-
€/IHAHHSI IPUBATHO-IIPABOBOT'O0 METOJy PETrYJIOBaHHS (HAMpPUKIIAJ, BIACHUK
MpaB Ha KOMEPINHY TAaEMHHII0O CAaMOCTIMHO BH3HAya€ TMEpeiik BiIOMOC-
TeH, 110 CTAHOBJIATh TaKy TAEMHHULIIO Ta MOPSAJOK O3HAWOMIICHHSI 3 HUMH)
Ta MyOJIIYHO-TIPABOBOTO METOAY (3aCTOCOBYETHCS MPU OOMEXKEHHI JOCTYITY
10 1Hcanaepchkoi 1HpopMmarlii, 30KkpeMa, MUIIXOM BHU3HAYEHHS JEpPrKaBOIO
B HOpMax 3aKOHOJIaBCTBA MOPSJIKY IOCTYMy 110 iH(dopmairii).
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Koreniuk O. Information with the limited access as an object of economic
relations.

Background. Information becomes important in the economic sphere, particularly in
business, acting as an independent object of economic turnover, as well as an important
prerequisite for the successful conduct of business by economic entities. In this regard,
a special role is assigned to the legislative regulation and to ensure the protection of the
rights of so-called «information objects» owners, including the classified information.

Analysis of recent researches and publications. Despite the fact that the
category of «information with limited accessy» is the subject of research of many legal
sciences — the theory of state and law, information law, administrative law, criminal law,
civil law, etc. — the issue of assigning the specified type of information to objects of
economic relations remains uninvestigated.

The aim of the article is the research of separate information with limited access
as objects of economic legal relations, and peculiarities of its legal regulation.

Materials and methods. The methodological basis of the research were such
general scientific and special methods as dialectical, system-functional, comparative and
logical, and others. The information base for the research was the current legislation on
information with restricted access and the work of domestic scientists.

Results. The information with the limited access as an object of economic and
legal relations is investigated. The information that is subject to protection in the mode of
restricted access in economic activities is determined. The signs of restricted access in
civil and administrative law are provided. The peculiarities of economic and legal
regulation of the restriction of access to information are determined.

Conclusion. Information with the limited access as an object of economic
relations includes: business information of the entity, information about business entity,
production secrets. The peculiarity of the economic and legal regulation of restricting
access to certain information is the combination of the private and law method of
regulation and the public and law method.

Keywords: Information with the limited access, confidential information, trade
secret, know-how, insider information, economic relations.
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IHIOTI'APYEHKO Tersina,
ACHCTEHT KadeaIpHu MKHAPOIHOTO IPUBATHOTO, KOMEPLIHHOTO Ta UBIIBHOTO MPaBa
KuiBcbkoro HalioHaJIbHOTO TOPTOBEIBLHO-EKOHOMIYHOT'O YHIBEPCUTETY

AETEPMIHAHTHU 3104YINHIB
B COEPI IIOPYHIEHHSI
AEPKABHUX
COLIAABHUX CTAHAAPTIB

Ilpoananizosano konyenmyanvhi 3acaou, no2usaou ma ioei w000 demepMiHaAHMIG
EeKOHOMIYHOI 3I0YUHHOCIME 3A2A/IOM | 3104UHIE, MO8 A3AHUX [3 NOPYUIEHHAM O0ePAHCABHUX
coyianvuux cmanoapmis 30kpema. Hadano xapaxmepucmuxy oxpemux OoemepMiHAHmI8
YUx 37104UHI8, WO CNPUAE POPMYBAHHIO HAYKOBO ODIPYHMOBAHOI cucmemu 3axo0i8 uooo
eqhexmueH020 NONEPeONCeH s 3NOUUHHOCII 6 Yill chepi.

Knwuyosi croea: comianbHi CTaHIAPTH, JETEPMiHAHTH 3J0YHHIB, €KOHOMIYHA
3JIOYMHHICTH, KPUMIiHATI3aIlisl EKOHOMIKH, TIOTIEPEHKCHHSI 3JIOYMHHOCTI.

Hozapuenko T. /Jemepmunanmol npecmynienuil ¢ cgepe HapyuwieHuil 20cy-
0apCMEEHHBIX COYUAIbHBIX CMAHOapmos. 1Ipoanaiu3uposaHvl KOHYEnmyajibHble OCHOBb,
83271061 U UOeU NO NOBOJY OeMEPMUHAHM IKOHOMUYECKOU NPECMYNHOCMU 8 YeloM U npec-
MYnIeHUl, C6A3AHHBIX C HAPYUWEHUEM 20CYOaPCBEHHbIX COYUANbHBIX CIMAHOAPMO8 8 YaC-
Hocmu. Jlana xapaxkmepucmuxa OmOenbHblX OemMepMUHAHM SMUX NPeCHynieHull, Ymo
cnocobecmayem GHopmMuposanuo HaAy4Ho 0OOCHOBAHHOU CUCTHEMbl MEPORPUAIMULL 1O
I hexmusHoMy NPEOYnPeNCcOeHUI0 NPeCMYRHOCMU 6 YMOll chepe.

Kuwuyegvie cnosa: coumanbHbIe CTAHAAPTHI, IETEPMUHAHTEI MPECTYILICHUH, SKO-
HOMHYECKAsI ITPECTYITHOCTh, KPUMIHAIIM3AIHS SKOHOMUKH, TIPEIYyTIPEKACHAE IPECTYITHOCTH.

IlocranoBka npoodJemu. EQEKTHBHICTE €KOHOMIYHOI Ta COIiadbHOT
MOJIITUKYM KPaiHU TICHO MOB’si3aHa 3 PIBHEM >KUTTS TpoMaisiH. BianosigHo
1o c1. 16 3akony Ykpainu «IIpo nepskaBHi coliajibH1 CTaHAAPTH Ta JIeP>KaBHI
ColllaIbHI TapaHTIi» Aep)kaBa rapaHTye 3a0e3meueHHs] OCHOBHUX MOTPeO Tpo-
MaJisiH Ha PIBHI BCTAHOBJIEHMX 3aKOHOM JIEPKABHHUX COLIAIBHUX CTaHAAPTIB
1HOopMmatuBiB [1]. Ajne Hapasi B YKpaiHi CHOCTEpIra€TbCs HAKOMUYCHHS
CyCHUIBHUX MpoOJeM Ta HEraTUBHI TEHJEHLII B COLlaJbHIA cdepi, a 1e
CTBOPIOE 3arpo3u JUIsl MOAAJIBIIOT0 PO3BUTKY CYCHUIBCTBA, SIKI MOXYTh CTaTh
npuyuHaMu 30UTbIeHHs 3n04yuHHOCTI. [lonii Ha cxomi Ykpainu 3a octaHH1
POKH HETaTUBHO MO3HAYIIIKCS Ha COI1aIbHO-€KOHOMIYHOMY CTaHI JIEPKABU
Ta BIUIMHYJIM HA 3arOCTPEHHSI KPUMIHOTE€HHOI CUTYyallii. 3aluIIaloThbCs HEBU-
pIllIEHUMH MMUTAHHS KPUMIHOJIOTTYHOTO 3aM00iraHHs €eKOHOMIYHUM 3JI0UMHAM

© Ilorapuenko T., 2018
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B3arajii Ta 3J0YMHAM, TTOB’SI3aHUM 13 TIOPYIICHHSM JCP>KaBHUX COIIaIbHUX
cTaHaapTiB 30kpema. lle oOymoBItO€ HEOOXITHICTh BU3HAYUTH MPUUYUHU
abo rpynu MpUYUH, SKI CIIOHYKAIOTh 3JIOYMHINB Ta 3yMOBIIOIOTH iXHI Aii,
00cTaBHHM, IO CTBOPIOIOTH CIIPHUSATIIMBI YMOBH JJII BUNHEHHS TAKUX JTisTHb.

AHaJIi3 ocTaHHIX gocaikenn i myOaikauii. [IpakTuku Ta HayKOBIII
BIJTHOCSITh 3JIOYMHH, TOB’SI3aHI 3 MOPYUICHHSIM JIepKaBHUX COIIaIbHUX
CTaHJIAPTIB, 10 KaTeropii €eKOHOMIYHUX, BUABJICHHS Ta €(PEKTUBHE PO3CHi-
JyBaHHSI IKMX CTAaHOBUTH OJMH 13 aKTyaJIbHUX HAMPSAMIB JISUIBHOCTI MPaBO-
OXOPOHHUX OPTaHiB.

BrnnmB eKOHOMIYHMX YMHHUKIB HAa CY4YacHHUH piBEHb 3JIOYMHHOCTI
B YKpaiHi Ta MIABUIICHHS POJIi €KCIEPTa-€KOHOMICTA Y KPUMIHAILHOMY TPO-
Ba/pkeHHI gocmimkyBanu A. B. [lusany, O. 1. Jusunu ta JI. I. CraTiBka [2].
dopMyBaHHSI TIHBOBOI €KOHOMIKK y cdepl TOCMOAapChKOi TisSIIBHOCTI SIK
COMIAIBHOTO 1HCTUTYTY po3riasHyB B. M. [Ipromin [3]. OcHOBHI geTepMi-
HAaHTU 3JIOYMHHOCTI Y CY4YaCHOMY YKpaiHCbKOMY CYCHIJIbCTBI BHUIUIHB
A. TI. Bakamok y Kypcl yKpaiHChKOi KpuMiHOOTii [4]. TeopeTuuHi Ta MpuK-
JaH1 TPoOIEMH 3IIOYMHHOCTI y cpepl EKOHOMIKM YKpaiHH cTaiu 00’ €KTOM
nocmimkenns O. I'. Kansmana [5]. JleTepMiHaHTH MOMIUPEHHS €KOHOMIYHO1
3JIOYMHHOCTI B arpapHiii cdepi BUKIMKaIU HaykoBui iHTepec M. O. JlaB-
peHuykK [6]. [HCTUTYLIHHUN MeXaHI3M MPOTHIII KpUMiHAI3AIlll EKOHOMIKU
3anporionyBaB I. B. Macmiii [7]. OOcTaBuHH, sKi 3yMOBIIOIOTH KOPHCIIHBI
3JIOYMHU B arpapHOMY CEKTOpl eKOHOMikM Ykpainu, BuBuaB B. I'. Cropas-
yuk [8] Ta 1H. [luTaHHSAM comianbHOI MOJITUKKA Ta COIAIBHOI Oe3meKu
NPUCBAYEHI Mpalli TaKuX HayKoBLiB, ik O. M. lmenko, A. O. [Ipustensuyk,
B. A. CkypariBcbkuii [9-10] Ta iH.

He 3anepeuyroun TEOpeTHUHOTO Ta MPAKTUYHOIO 3HAUYECHHS Mpallb
BITYM3HSAHUX BYECHMX, aKTyaJbHO 3pOOUTH aHali3 JETEPMIHAHT €KOHOMIY-
HUX 3JI0YUHIB Y cdepi MOpyIIeHHS IeP>KaBHUX COIIaIbHUX CTAaHIAPTIB.

MeTo10 CTaTTI € AOCTIKEHHS IeTEPMIHAHTIB 3JI0YHHIB, OB’ A3aHUX
13 IOPYIICHHSIM JIepKaBHUX COI[IaIbHUX CTaHIAPTIB.

Marepianu Ta MeToau. MeToa00TiYHy OCHOBY JOCHIIKEHHS CTa-
HOBWJIM CyKYIHICTh 3araJIbHOHAyKOBUX 1 CIIEL1aJIbHO-IOPUIUYHUX METO/IIB.

BukopucranHs 1aJIeKTHYHOTO METO/Ty Mi3HAHHS JTO3BOJIMIIO PO3KPUTH
CYTHICTh HEINpPSMUX METOJIB Y BHU3HAUYECHHI OCHOBHHX COIQJIbHUX CTaH-
JapTiB Ta 3a0€3MEUUTH aHaNi3 COIaJbHO-TIPABOBUX MPOLECIB y iX PO3BUTKY,
B3a€EMO3B’SI3KY Ta B3a€EMO3AJICKHOCTI. Y KOHTEKCTI aHali3y KPHUMIHOJIOT14-
HOI XapakTEPUCTUKHU 3JI0YMHIB, TOB’SI3aHUX 13 TMOPYIIEHHSM JEp>KaBHHUX
COLIaJIbHUX CTaHAAPTIB, BUKOPHUCTOBYBAJIUCH IOPIBHIILHO-TIPABOBUN Ta
dbopmanbpHO-n0T1YHUI MeTou. [Ipu 3acTocyBaHHI CUCTEMHO-CTPYKTYPHOTO
METO/ly BU3HAYEHO YMHHUKH, 110 CHPHUSIIOTH BUMHEHHIO IUX 3JIOYMHIB. 3a
JOTIOMOTOI0 JIOT1KO-CEMAaHTUYHOTO METO/AY 3[1ACHEHO CpoOy BHU3HAUUTH
3arajibHO-COITIAJTbHI Ta CIEiATbHO-KPUMIHOJIOTIYHI W 1HIUBITyalIbHI 3aX0H
3ano0iraHHs.

Pe3yabTaTu nocaigxeHHs. BaxmBuM MoKa3HUKOM YCIIITHOTO 3pOC-
TaHHS €KOHOMIKH JIEpKaBU € PiBEHb PO3BUTKY corlianbHOi chepu. Cepen
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IiIJIeH perioHaIbHO1 MOJITUKHU, OKpecleHuX JlepKaBHOI CTpaTeri€o perio-
HAJIBHOTO PO3BUTKY YKpaiHu Ha nepioa o 2020 p., 3Ha4uHe Miclie Tociiae
PO3BHUTOK comianbHOI chepu perionis [11].

[ToctanoBoto BepxoBHoi Pagu Ykpainu «IIpo koHuenuiro (OCHOBH
JIep>KaBHOT TOJITUKK) HAI[IOHAIBHOI Oe3Meku YKpaiHW» OCHOBHUMH YHHHU-
KaMHM 3arpo3 HalllOHAJIbHINA Oe3meri y comiaibHii cdhepi BU3HAYEHO HU3bKUN
piBEHb JKHUTTS Ta COLIAIbHOI 3aXHIIEHOCTI 3HAYHUX BEPCTB HACEJICHHS,
HasBHICTh BEJIMKOT KUTBKOCTI TPOMAJISH Mpale3aaTHOro BIKYy, HE 3aHHATHX
CYCHIJIbHO KOPUCHOIO JISUTbHICTIO; HE3aOBIILHUM CTaH CUCTEMU OXOPOHU
3JI0pOB’sl; TEHJICHIIII MOpaJIbHOI Ta TyXOBHOI Jerpajaillii B CyCHiIbCTBI; He-
KOHTPOJILOBaHI MIrpaliiiHi npouecu B Kpaini Towo [12]. OTxe, Bee, 1110 3HIKYE
SKICTb JKUTTSl HACENICHHS, 3aBJA€ IIKOAM KOHKPETHIN JIFOUHI, CYCHLIbCTBY
B IIIJIOMY — (paKTOpH, SIK1 3aTPOKYIOTh COIllabHIi Oe3nerri. IcHye 3aexHICTh
MK MMOKa3HUKOM COLIIAJIbHOT CTaOLIBHOCTI CYCIUIbCTBA TA PIBHEM COLIATBHOT
oe3neku. [lopymieHHs corianbHOI CTabLIBHOCTI CYCIIIBLCTBA TMPHU3BOIUTD J10
MABHUILIEHHS COIIAIbHOT HeOe3neKku [9] Ta MOmMpeHHsI 3TI0YMHIB, TTOB’ SI3aHUX
13 TIOPYIICHHSIM JIep>KaBHUX COIIAIbHUX CTaHIApTIB B YKpaiHi. AHaIi3yroun
dakTopu kpuMinamizaiii, I. B. Macniii BusiBisie TEHACHINIO A0 3yOO0KIHHS
HaceNleHHs YKpaiHu, [0 MPOBOKY€E 3J0YMHHICTH 1 € HKEPEIOM PO3BHUTKY
TIHBOBUX BIJIHOCHH B €KOHOMIUHiN cdepi [7, c. 40]. KpuminanpHa exoHO-
MiIKa K COLlaJIbHUI 1HCTUTYT 3arpoKy€ HE JIMILE Hal[lOHAJIbHIA Oe3mel,
ane W MopanbHOMY (OPMYBAaHHIO JIOAWHH, IO ¥ BU3HAYa€ HAyKOBUU
1 IPaKTUYHMM 1IHTEpEC 10 1[bOro nuTaHHs [3, c. 30].

VY cBoeMy nocinimxeHHi A. B. JIuBHUY po3risigae BIUTUB €KOHOMIY-
HUX YMHHUKIB Ha pIBEHb 3JIOYMHHOCTI B YKpaiHl, 3BEpTalOud yBary, IO
3a3BMYail HU30BI1 JIAHKH IPABOOXOPOHHUX OPTraHiB HE MOBITOMIISIOTH MPO
BIUTUB JTUHAMIKM €KOHOMIYHUX YMHHUKIB Ha MalOyTHIM CTaH CyCHiJIbCTBA
Ta PIBEHb 3JIOYMHHOCTI SIK O3HAKH, 110 MOro xapakTtepusye. HaroMicth He-
BXKUTTSl TIPEBEHTHUBHUX 3aXOJIB 3 YCYHEHHS HETaTUBHOTO BIUIUBY E€KOHO-
MIYHUX MPUYMH Ta YMOB, IO CIPUSAIOTH YUUHEHHIO 3J10YHHY, Ma€ 3BOPOTHUN
NECTPYKTUBHUM e(eKT Ha cTaH iHBecTuiiiHoro kimimary. Lls oGcraBuna
CYTTEBO TMEPEUIKOKAE PO3BUTKY HAI[IOHATBHOT E€KOHOMIKM 1 CTBOPIOE
JIOJIATKOBU HETaTUBHUH BILUIMB HA PIBEHB 3JIOYMHHOCTI [2, c. 147].

OcHOBHUMU 3aBAaHHIMH 3a0€3MEUEHHS COLIaTbHOI OE3MEeKH € BUSB-
JIEHHS ¥ OLlIHKAa PU3MKIB Ta 3arpo3, MOILIYK pe3epBiB MIABUIICHHS COLIab-
HOi O€3MeKH Ta MPHUCKOPEHHS COLIAIBbHO-€KOHOMIYHOTO PO3BUTKY JIEp’KaBH,
pO3p0o0JIeHHSI MEXaHI3MiB, 3aC001B 1 METOIB ISl 3aM00IraHHs COIllaTbHUM
3arpo3am [ 10, c. 198].

[Tepmr 3a Bce yBary mpuBepTae 3aKOHO/JABYE BU3HAUCHHS TOHSTTS:
«JIepXaBHI COIllaibHI CTAaHJAPTH — BCTAHOBJICHI 3aKOHAMHU, THIITUMU HOpMa-
TUBHO-TIPABOBUMHM aKTaMH COL1aJIbHI HOPMHU 1 HOPMATUBH 200 X KOMILIEKC,
Ha 0a31 SIKUX BU3HAYAIOThCS PIBHI OCHOBHHUX JICP)KABHUX COIIaJIbHUX TapaHTIil.
OcTanHi, B CBOIO 4epry — Ii¢ BCTAHOBJCHI 3aKOHAMH MiHIMaJIbHI pO3Mipu
OTUTIaTH Tpalli, JOXOAIB TPOMaJsiH, TIEHCIHHOTO 3a0e3MeueHHs, COIliadbHO1
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JIOTIOMOTH, PO3MIPH 1HIIIUX BUJIIB COIIaIbHUX BUILJIAT, BCTAHOBJICHI 3aKOHA-
MU Ta IHITUMH HOPMATHUBHO-IIPAaBOBUMH aKTaMH, K1 3a0€3MeUyl0Th pPiBeHb
YKUTTS HE HIDKYUN BT MPOKUTKOBOTO MiHIMyMYy» [1].

Crarts 7 3akony Ykpainu «IIpo nepxaBHi colliaiibHI CTaHIAPTH Ta
Jiep KaBHI COIliaJIbHI TapaHTi» nepeadavae, M0 JeprKaBHI COIIabHI CTaHAap-
TH y cdepi T0X0/iB HACEIEHHS BCTAHOBIIOIOTHCS /111 BU3HAUYEHHS PO3MIpPIB
JIep’KaBHUX COLIAIGHUX TapaHTiil y cdepi omaTy mpaii, BUILIAT 3a 000B’s13-
KOBHUM JIEpKaBHUM COLIIabHUM CTpaxXyBaHHSM, IpaBa Ha OTPUMAHHS 1HIIUX
BUJIIB COLIAJIbHUX BUIUIAT 1 IEP>KABHOI COIIAJILHOI JIOTIOMOTH Ta iX PO3MIpIB,
a TaKOX BU3HAYCHHSI MPIOPUTETHOCTI HAMPSMIB JIEP>KaBHOI COIIATILHOI MOJTi-
TUKH. 3a3HA4ar0ThCs ¥ 1HII cepu 3aCTOCYBaHHS JEP/KaBHUX COIL[IaIbHUX
cTaHaapTiB 1 HopMaTtuBiB. Cepen HHX: JIep>KaBHI COIiaJibHI HOPMAaTUBU
y chepl HamaHHS COIIAIBHUX TIOCTYT, JJIs BUSHAYEHHS PO3MIPIB JEpyKaBHUX
rapaHTiil comianbHOI MIATPUMKH 0C10, sIKi Iepe0yBalOTh y CKIaJHUX JKUT-
TEBUX OOCTaBUHAX; y c(epi KUTIOBO-KOMYHATLHOTO OOCITyTOBYBaHHS BCTa-
HOBITIOIOTBCS 3 METOI0 BH3HAUCHHS JEpXKaBHUX TapaHTIi IIOA0 HaJaHHS
KUTJIOBO-KOMYHAJIbHUX TMOCIYT Ta PO3MIPIB IUIATH 32 KUTIO 1 KHUTIOBO-
KOMYHaJIbHI MOCJIYTH, 5Kl 3a0€31e4yl0Th KOHCTUTYIIIIIHE MpaBO rpoMajis-
HUHA Ha JKHUTJIO; y TPAHCIOPTHOMY OOCIyroByBaHHI Ta 3B’f3KY; y cdepi
OXOPOHHM 3JI0POB’sl; y 3a0e3MeueHH] HaBYaIbHUMHU 3aKJIaJlaMH; B 00CITyTo-
ByBaHHI 3aKiaJaMu KyJbTYpH, (Pi3UUHOI KyJIbTYpH Ta CHOPTY; y mMmoOy-
TOBOMY 00CITYyroBYBaHHI1, TOPTiBIII Ta TPOMaJICBKOMY XapuyBaHHi [1].

J1o OCHOBHUX COIlaJIbHUX TFapaHTIH, SIKI BCTAHOBIIOIOTHCA 3aKOHAMU
3 MEeTO0 3a0e3MeyeHHs] KOHCTUTYLIHHOrO MpaBa IpOMajsiH Ha JOCTAaTHIN
JKUTTEBUM PIBEHb, BKIIOYAIOTHCS: MIHIMAIbHUM PO3MIp 3apOO0ITHOI MJIATH,
MiHIMQJIBHUN pO3MIp TEHCIi 3a BIKOM, HEONOJATKOBYBaHHA MIHIMyM
JIOXOJIB TPOMAJsiH, PO3MIPU JIE€PKABHOI COIIaIbHOI JOMOMOTH Ta IHIIHUX
coriaapbHuX BUriart [1].

B crarri 18 3akony Ykpainu «IIpo nepkaBHi colialibHI CTaHIAPTH
Ta JeprKaBHI COIIAIbHI TapaHTI» 3a3HAYEHO, 10 3 METOK HaJIaHHS COlllaib-
HOI MIATPUMKHM HACEICHHIO YKpaiHH B IIJIOMY Ta OKPEMHUM KaTeropisiM
TPOMaJISIH 3aKOHAMU Y KpaiHW BCTAHOBIIOIOTHCS 1HIII JEPXKABHI COIliaibHI
rapanTii. Lle Taki: rapaHTii 00 PIBHS XUTTS HACEJEHHS, IO MOCTPaxK-
nano BHacnigok aBapii Ha YopHoOumnbcrkit AEC; ctunenaiit yunsam mpo-
(declitHO-TEXHIYHUX Ta CTYJICHTaM BUIIMX JCPKABHUX HABYAILHUX 3aKJIAJIIB;
1HAeKcaIi TOXOAIB HACEJICHHS JI MIATPUMAHHS JOCTATHHOTO JKUTTEBOTO
pIBHS TPOMAJsH Ta KYMIBEIbHOI CIPOMOXKHOCTI iX TPOIIOBHX JOXOIB
B YMOBaX 3pOCTaHHS I[iH; HAQJaHHS TapaHTOBAaHUX OOCATIB COIIAIbHO-KYJIb-
TYPHOT'O, KMTJIOBO-KOMYHAJILHOTO, TPAHCIOPTHOTO, MOOYTOBOIO OOCIYTOBY-
BaHHS Ta 0OCIyroByBaHHS y c(epi OCBITH, OXOPOHHU 370pOB’s, (i3HMIHOI
KYJIETYpH Ta CIIOPTY, TOPTiBJIi Ta TPOMAJICBKOTO Xap4yyBaHHS; 3a0€3MeUeHHS
NJIBIOBUX YMOB 3aJI0BOJIEHHSI NOTPEO y TOBapax Ta IMOCIyrax OKpEeMUM
KaTeropisiM rpoMa/isiH, sIKi OTPeOyIOTh COIIaIbHOT MATPUMKH [1].
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[TutannHs nerepMiHalii 3MOYMHHOCTI — QyHAAMEHTaIbHE Y KPUMIHO-
gorii. ¥V ¢inocodpchkoMy EHIMKIONEAUIHOMY CIOBHUKY MOHSTTS AETEPMi-
HI3M TIOyMayuThesa (BiO JaT. determino — BHU3HAYal, OOMEXKYIO) Tak:
¢11ocodcbke BYEHHS MPO BU3HAYEHUM XapakTep OyTTS SBHIL; TeOpis
BIJTHOCHH OMOCEPEAKYBaHHS, 3aB/ISKU SIKUM MPOAYKYIOTbCS peul 1 SBHIIA,
BU3HAYAETHCA iXHS NpUpoia Ta ciocodu icHyBaHH4 [ 13, c. 152].

dinocopecpkuii neTepMiHi3M (IKCye pi3HOMaHITHI (OpMH B3aeEMO-
3B’SI3KIB 1 B3a€EMOBIIHOCHH SIBUI] OO ’€KTHBHOI PEAJbHOCTI: TE€HETUYHI
(MPUYMHHO-HACIIIKOBI) 1 CTaTUCTUYHI, MPOCTOPOBI 1 TUMYACOBI, 3B’S3KY
CTaHIB 1 KOPEJSITUBHI 3B’ SI3KH, (DYHKIIIOHATIBHI Ta IIJIbOB1 3aJI€KHOCTI 1 T. JI.
Bci BoHM BUpakalOThCsl 4epe3 CHUCTEMY TakMX (PUIOCOPCHKUX AETEpMIHIC-
THUYHUX KaTeropii: HEOOXITHICTh 1 BUMAIKOBICTh, MOXJIMBICTD, JIHCHICTD,
3aKOHOMIPHICTh, MPUYUHHICTH TOII0. METOM00TIYHa TPHUPOa MPUHIIUITY
JETepMiHI3My BUSBISETHCS B TOMY, IO BiH BHUCTYINA€ HE TIIBKU AK (i-
Jococbke BYEHHS, a i KOHKPETHO-HAYKOBUI HOPMATHB OIHUCY 1 MOSICHEHHS
YHIBEpPCAJIIBHOI'O 3aKOHOMIPHOTI'O 3B’ 513Ky, 3yMOBJIEHOCTI PO3BUTKY Ta (PyHK-
I[IOHYBaHHS MMEBHUM YMHOM CHCTEMHO-OPTraHi30BaHUX 00’€KTIB y Tpoleci
ix B3aemomii [14, c. 311].

JleTepMiHaHT — TOXiJHE TOHATTS BiJ CIIB <JICTEPMIHIZMY, «JIe-
TepMiHyBaTH». B mepekinasnl 3 JaTUHCHKOI «determinare» — «BU3HAYATH.
JleTepMiHAHT O3HAYa€ «BU3HAYHHKY, 11€ — CBOEPITHA TPUUMHHA YMOBA TOTO
4H 1HIIOTO sBUIIA [6, c. 160].

VY KpUMIHOJIOTIYHIN JdiTepaTypl ICHYIOTh YHCIIEHHI Kiacu@ikaiii
NETEPMIHAHTIB 3JI0YMHHOCTI 3aJIEXKHO BiJl 00paHuX JIJIsl HET KPUTEPIiB.

AHai3yro4n JIeTEpMIHAHTH €KOHOMIYHOI 37ounHHOCTI, B. I'. Cropas-
YUK BBaXKa€, M0 CIIJ TPHUIUISNTH yBary HE JHUIIE KOPOTKOCTPOKOBUM
YUHHUKaM, a W JOBTOCTPOKOBHUM 1 CEpEIHHOCTPOKOBUM, SIKI BU3HAYAIOTh
TEH/JICHIII1 pO3BUTKY LIbOTO sIBUIIA [8, c. 44].

O.T'. KanbMaH oOrpyHTOBY€ HEOOX1IHICTh BUKOPUCTAHHS J1aJICKTUKO-
MaTepiaJliCTUYHUX MPUHIUIIB MI3HAHHS JETepMIHALll] 3JI04MHHOCT1 Yy cepi
eKOHOMIKHA. B OCHOBI mociipkeHHs TpoOieM naerepMiHaiii 1 mpoTuiil
3JIOYMHHOCTI y cepi ekoHOMIKHM Mae OyTu OaraTtodakTopHui aHami3. Bin
BBaXKA€, 10 332 CBOEIO 3MICTOBOIO XapaKTEPUCTUKOIO (aKTOpU MPEACTaB-
JIEH1 Y BUTJISAJII IIECTH TPYIL: COLIAIbHO-eKOHOMIYHI, TIOJIITUKO-1/1€0JI0T14HI,
COLIIJIbHO-TICUXOJIOTI4H1, MPaBOB1, OPraHi3allliiHO-yIpaBIIHChKI Ta (aKTOPH,
OB 's3aH1 3 MPABOOXOPOHHOIO 1 MPABO3aCTOCOBHOIO MISIBHICTIO [5, ¢. 11].

[cHY!OTP iHIII MOTJISIAM BYCHHUX, ajié B MEXKaxX I[bOTO JOCHIIKCHHS
BpPaxOBYBaTUMEMO T€, IO B HAHOUIBII 3araJlbHOMY 3HA4YCHHI MOHSITTSA
JeTepMiHalii BigoOpaxkae JlaJeKTHYHY CYTTEBY BIIACTHUBICTh PEalbHOTO
OyTTS — 3arajibHUi 3B’SI30K, B3aEMO3AJIECKHICTh T4 B3aEMOOOYMOBJIEHICTD
MpEeAMETIB, SBHIN, MpoOIeciB. BiAmoBigHO, AeTepMiHAIlS 3JTOYMHHOCTI —
1€ BCSI CYKYIHICTh SIBHUII, MpPOIIECiB, (akKTiB, MPOSBIB, 3 SKUMU BOHA
B3a€MOIIOB’sI3aHA Ta IKUMH BOoHA oOyMoBiieHa [4, ¢. 184].
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BucnoBku. Buxoasun 13 monokeHb Teopii JeTepMiHaIlii eKOHOMIY-
HOI 3JIOYMHHOCTI ¥ aHaII3yI0UU HAyKOBI JDKEpeNa 3 KPUMIHOJIOT11, 3a1€KHO
Bil chepu BHUHUKHEHHSA Ta (PyHKIIOHYBaHHS, MOXXHA OKPECIMTH TaKUU
KOMIUIEKC OCHOBHMX JI€TEPMIHAHTIB 3JI0YMHIB, TIOB’3aHUX 13 MOPYIICHHM
JIEp)KaBHUX COIIAIbHUX CTaHAAPTIB: COIIATbHO-€KOHOMIUHI, OpraHizaiiiHo-
YIPaBIIHCHKI, MPaBOBi, JETEPMIHAHTH, TOB’sA3aHI 3 HEAOJIKAMU TIPaBO-
OXOPOHHOI JIISUTBHOCTI.

[Ilo crocyeThCcs COIIATLHO-EKOHOMIYHUX JIETEPMIHAHT 3JIOYHHIB,
MIOB’SI3aHUX 13 TIOPYIICHHSM JIEP’KaBHUX COLIAIbHUX CTaHJAPTIB, TO iX CIIEKTP
HaJ3BUYaiiHO 1upokuil. [{ns YkpaiHu Hapaszli BaxJIMBUMH (paKkTopamu
3JI0YMHHOCTI €:

» HHU3BKUN 30BHINIHIA Ta BHYTPIIIHIA MOMUT yHACTIAOK TalbMy-
BaHHS EKOHOMIYHOTO PO3BUTKY, 3HIKEHHS KYIIBEIBHOI CIPOMOXKHOCTI
HaCeJIEHHsS Yepe3 3MEHIICHHs peaibHUX JO0XOIB, YCKJIaJHEHHsS BiJIHOCHH
3 OCHOBHMMH 30BHIIIHPOCKOHOMIYHUMHU TTapTHEPAMH Ta BIATIK 1HBECTHIIIN;

» depe3 MOYATOK BIMCHKOBUX diM Ha cxoii Ykpaimm y 2014 p.
BIIOYJIOCSI CYTTEBE TMOTIPIIEHHS €KOHOMIYHOI CHUTYyallii, HaCIIAKOM YOTO
Hapasi € muchaane ycix MaKpOEKOHOMIYHHMX MTOKA3HUKIB;

» wmirparist 3i Cxoy KpailHH HaceJCHHs, SKE OMUHHIIOCS B CKPYT-
HOMY MaTepiajlbHOMY CTaHOBHILIL.

CyTTeBe 3aroCTpeHHsI COLIAIBHUX MPOTUPIY 1 iX HEBHUPIMICHICTh
YOPOAOBK TPUBAJIOrO MEPIOLY 3HAXOIATH CBIM BHSIB y 3JIOUMHHIN TOBe-
TiHIN, SKa 4Yepe3 raJbMyBaHHS PO3BHUTKY COIIATbHO-€KOHOMIUHOI chepu
HEMUHYY€ MOCHITIOE 3pOCTaHHS €KOHOMIUHOI 3710YMHHOCTI. Barome miarpyHrs
MaloTh JTyMKH 0araThbOX BUEHUX MPO BAKIMUBICTH COIIaTbHO-EKOHOMIYHHUX
JETePMIHAHT 3JIOYMHHOCTI, [0 BUKJIWKAIOTh HETATHBHI 3MIHHU COIllaJbHO-
€KOHOMIYHMX ITOKa3HHUKIB Yepe3 MOPYLIEHHS BIIHOCUH y cdepl colialib-
HOTO 3a0€3MeYEeHHS Ta COLIAbHOTO CTpaxyBaHHS.

OpraHizarfiitHo-ynpaBIIiHChKi JETEPMIHAHTH 00YMOBIIIOIOTh 3JI0YHH-
HICTh Ta 1HIII MPaBOMOPYIIEHHS y cdepl ynpaBlliHHSA 3aBASKA HAsSBHOCTI
HEJIOJIIKIB y OpTraHi3ailii KOHTPOII Ta OOJIKY MaTeplaJiIbHUX I[IHHOCTEH,
PO3pOOKH HOPM iX BUTpPAT, PO3NOALTI KaAPOBOI MOJITUKM HA MICUSAX TOLIO.

Jlo mpaBOBUX JAETEPMIHAHT 3JIOYMHIB, MOB’A3aHUX 13 MOPYIIECHHAM
JepKaBHUX COLIaJIbHUX CTAHIAPTIB, BIAHOCATHCS: MPOTAIHHN y 3aKOHOAB-
cTBI YKpaiHu, JJOBOJI YacTi CyNepewnBi 3MiHU Ta JAOMOBHEHHS IO HbOTO,
IO JAl0Th 3MOTY 3alliKaBIEHUM Oco0aM 3JIOBKUBAaTH CBOIMU IOBHOBa-
KEHHSIMU; HEe()EKTUBHICTh CHUCTEMHU BIJAMOBIJANBHOCTI 3a MOPYLIEHHS
JEep>KaBHUX COIlaJIbHUX CTaHIAPTIB; HEJAOCTATHS MpaBOBa perjiaMEHTAIlis
OKpPEMHUX AacCMeKTIB 3JI0YMHIB, IMOB’S3aHUX 13 MOPYIICHHSIM JepKaBHUX
COIIAJIbHUX CTaHaPTIB.

Cepen neTepMiHAHT, CHPUYMHEHUX HEIOJIKAMU MPaBOOXOPOHHOI
JUSIIBHOCTI, BapTO BUILIUTH: BIACYTHICTh HAJEKHOI B3aEMOJIII MK HUMHU,
MpOpaxyHKA B MJISTIBHOCTI MIOAO MPOTHUIIT 3JIOYMHHOCTI, HETOCTaTHIN
piBeHb MpodecioHani3My OKpeMHX MPaIiBHUKIB TPABOOXOPOHHUX OpPTaHiB,
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HE3aIlIKaBJICHICTh Y PO3KPHUTTI Ta PO3CIiTyBaHHI 3JI0YMHIB 1 BEJICHHI KpHU-
MIHaJIbHUX MPOBA/IKEHb.

[Tomaneine perensHe JOCTIHKEHHS M aHAITI3 AeTepMiHaIlii eKOHOMIY-

HOI 3JIOYMHHOCTI OyIyTh CHPUATHA PO3BUTKY Ta BIOCKOHAJICHHIO MPABOBHUX
MOJIOKEHb 1 MPAKTHKUA I1X 3aCTOCYBaHHS ISl po3poOJeHHs €(EeKTUBHUX
3aXOJIB 3aMo0IraHHs 3JI0YMHAM, TOB’A3aHUX 13 MOPYIICHHSIM JepKaBHUX
COIllaJIbHUX CTaHIApPTIB.
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Poharchenko T. Determinants of crimes related to violations of state social
standards.

Background. The effectiveness of economic and social policy of the country is
closely linked with the standard of living of citizens. Today in Ukraine there is an
accumulation of social problems and negative trends in the social sphere and it creates
threats for the further development of society, which may be the cause of an increase in
crime. Taking into account the above, the issues of criminological prevention of economic
crimes in general and crimes related to violation of state social standards in particular
remain unresolved. This makes it necessary to identify the cause or group of causes that
encourage criminals and determine their actions and circumstances that create favorable
conditions for the commission of such acts.

Analysis of recent research and publications. Many works of domestic and
foreign scientists are devoted to the issues of determination of economic crime, which
have a great theoretical and practical significance. However, the analysis of
determinants of economic crimes, which are related to violation of state social standards,
remains relevant.

The aim of the article is the study of crime determinants related to violation of
state social standards.

Materials and methods. A set of general scientific and special-legal research
methods was the methodological basis of the study.

With the help of logical and semantic method an attempt to determine general-
social, special-criminological and individual measures of prevention was made. When
applying the system and structural method, the factors contributing to the commission of
these crimes are determined. Also, dialectical method of cognition, comparative-legal
and formal-logical methods were used.

Results. The current legislation of Ukraine was analyzed and the problems that
need to be resolved in criminology were considered in the article. The concept of crime
determinants, state social standards and social guarantees is considered. The analysis of
the works of domestic scientists in the field of economics and criminology concerning the
influence of economic factors on the level of crime in Ukraine, the various approaches to
the classification of determinants of economic crimes is carried out. The reasons, which
encourage criminals and predetermine their actions, circumstances, which create
favorable conditions for committing crimes related to violation of state social standards,
are investigated.

Conclusion. Proceeding from the aforementioned provisions of the theory of
economic crime determination and as a result of the analysis of scientific sources on
criminology, depending on the sphere of origin and functioning, such a complex of the
main determinants of crimes related to the violation of state social standards was
outlined: political and ideological; social and economic, social and psychological;
organizational and managerial; legal; determinants associated with the shortcomings of
law enforcement.

Keywords: social standards, determinants of crimes, economic crimes,
criminalization of the economy, crimes prevention.
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V/K 343.98

JABUJIEHKO Baunepiii,
K. 10. H., JIOIICHT, JIOICHT KadeapH 3arajJbHONPABOBUX AUCIUILIIH
KuiBcbKoro HaIlioHAIFHOTO TOPTOBEIHFHO-EKOHOMITHOTO YHIBEPCUTETY

IIOAOAAHHSI
IIPOTUAIT PO3CAIAYBAHHIO
HACUABHUIIBKUX 310UYNHIB

CEPE/ BIICbKOBOCAY>KBOBIIIB

Ipoananizosano npuuunu ma ymosu Kpy2080i NOPYKU Ui NPUXOBYEAHHSL GILICLKOGUX
3M0YUHIB, PO3POOIEHO NPONO3UYIL WOO0 0iAeHOCMUKU | NPOSHO3Y8AHHS HECHPUIIMIUBUX
cAiouux cumyayiii ma 6naugy Ha ix noodanvuiuil nepebie, a maxoxic npo@IIaKmuyHol
pobomu ciouozo.

Kniouoei crnoea: mpoTHmis JOCYIOBOMY PpO3CIiAyBaHHIO, KPyroBa MOpyKa,
HACHJIHHUITHKI 3JIOYMHH, HECTATyTHI B3a€MOBITHOCHHHU, IPUXOBYBAHHS 3JI0YMHIB, CIiada
cutyaris, npodizakTuaHa podoTa cIiadoro.

/lasuoenko B. Ilpeodonenue npomueodeiicmeus paccie006anHul0 HACUIbCHIGEH-
HBIX npecmynieHuil cpedu 60eHHOCYHcamux. [Ipoananuzuposansvl NPUYUHLL U YCI06US.
KPY2080U NOPYKU U COKPLIMUSL BOUHCKUX NPECIYNIeHU, pa3pabomarvl npedyioNiceHus no
ouazHocmuKe U NPOSHOZUPOSAHUIO HEONACONPUSIMHBIX CIEOCMBEHHBIX CUMYAYUL U GIUSHUS
Ha ux nociedyioujee meyeHue, a markice npoPuUIaKmuieckol pabomol ciedosameis.

Kniouesvie cnosa: nmpoTuBoAeiicTBHE HOCYNEOHOMY PaccieIOBaHHIO, KPyroBas
NOpYyKa, HAaCHJIbCTBEHHbIC NPECTYIUICHHS, HEYCTaBHbIC B3aMMOOTHOIICHUS, COKPBITHE
HPECTYIUICHUH, CIeICTBEHHAs CUTyalus, IpoduiIakTuieckas padbora cienoBaTes.

IMocTaHoBKa MpodJeMH. 3a CydacHHX YMOB cepe po0iieM JIeprkaB-
HOro OyIiBHUIITBA OCOOIMBOTO 3HAYCHHSI HAOYBAIOTh MUTAHHS 3a0€3IICUCHHS
BHCOKOI 0OMOBOI TOTOBHOCTI Ta HaJIEKHOI 00€34aTHOCTI BIMCBHK, III0 HaJ3BH-
YaifHO Ba)XJIMBO B YMOBaX HEOTroJOIIEHOi 30poiiHoi arpecii Pociiicbkoi
®enepariii mpotu YKpaiHu.

Bignosiano g0 ct. 17 Koncrurymii Ykpainu, 000poHa KpaiHH, 3aXUCT
il cyBepeHITeTy, TepUTOPIabHOI HUIICHOCTI Ta HEJOTOPKAHOCTI MOKJIaja-
eTbcsa Ha 30poiHi Cumnu. [lpu mpomy nepkaBa 3abesneuye coIiaabHUN
3aXUCT TPOMAJSH, SIKi MepeOyBaloTh Ha CIyK01 y HUX Ta B IHIIUX BIiHCH-
KoBUX (popMyBaHH:X [1].

BignosigHo 10 cratuctTuuHuX nanux ['0JI0BHOI BIHCEKOBOT TPOKYpa-
Typu YKpaiHU, OCTAaHHIMU POKAMH CIIOCTEPITa€ThCS TPUBOKHO BUCOKUMN
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pIBEHBb 3JI0YMHIB, BUMHEHHX BIMCHKOBOCTY>KOOBIISIMHU, K 3arajJbHO-KpH-
MIHQJIBHOTO XapakTepy, TaK 1 MPOTH MOPAIKY IMPOXOHKEHHS BIHCHKOBOI
ciayx6u. 3a 2017 p. Oyno posmoyato 18690 kpumiHAIBHUX MPOBATKEHB
3a 3JJ0YMHH, BUYMHEHI BIHChKOBOCIY)O00BUsAMH. Y 2016 p. Oyno po3noua-
o 19498 mnpoBamkenb. He MeHIe TPUBOXKHOIO OOCTaBHHOIO € pPiBEHb
HACWJIBHUIIBKOT 3JI0YMHHOCTI cepen BiiicbkkoBochyxkOoBIiB. Y 2017 p.
Oyno po3nouato 90 1OCYAOBUX PO3CIiTyBaHb 3a BAMHEHHS KPUMIiHAIBHHUX
MPaBOMOPYIIEHbh TPOTH mijyersaocti. Y 2016 p. Takux 3JI0YMHIB OyJ0
3apeectpoBano 112 [2].

[Tpubnu3HO Ha OAHOMY PIBHI 3QJIMIIAIOTHCA W MOPYIIEHHS CTATyT-
HUX MPaBUJI B3aEMOBIIHOCUH M1k BIHCHKOBOCIY>KOOBIISIMU 3@ B1JICYyTHOCTI
BIJTHOCHH IIAJIETJIOCT1 (TaK 3BaHa «JiiBIKuHaY). Y 2017 p. Oyio Hampasiie-
HO 70 cyny 40 KpuMiHAJIbHUX MPOBAKEHb 3a Takl 310unHu. Y 2016 p. uei
MOKa3HUK CKJIaaB 45 KpuMiHaJIbHUX MPOBAIKEHb [2].

BiiicbKOB1 37T0YMHU XapaKTEPU3YIOThCSI BUCOKUM CTYTIEHEM JIaTeHT-
HocTi. KomMananpu npuxoBYIOTh 3HaYHY X YaCTHHY 3 METOIO MOKa30BOTO
Onarornoyy4us y MiIpo3/iJiax, a OTXKe, i Oe3NMepeniKoHOro Kap’€pHOro
3pocTtaHHs. Ll oOcTaBUHA CYTTEBO 3aHMXKY€E CTAaTUCTUKY PEATLHOTO PIBHS
3JIOYMHHOCTI Cepe/l BIiCbKOBOCTY>KOOBIIIB.

B nerepminarliii 13 3a3Hau€HOI0 KAaTETOPI€I0 3J0YMHIB MepeOyBalOTh
CTOCYHKH MIX BIACHKOBOCIY>KOOBIISIMH, 1X (PI3UYHMNA Ta TCHXOJOTIYHHUN
CTaH, PiBE€Hb 3TyPTOBAHOCTI 1 B3a€MOJIONIOMOTH, a 4epe3 Te OOWOBOI To-
TOBHOCTI 1 60e31aTHOCTI 30poitHuX Cuil B IIIJIOMY.

OO’eKTHUBHI TPYAHOIII PO3B’sA3aHHS OKPECICHUX MPoOJeM OB’ A3aH1
31 CKJIQJHOK E€KOHOMIYHOKO Ta BIMCHKOBOIO cHUTyali€ro B YkpaiHi. Kpim
TOTO, 11032 YBAaror HAYKOBIIIB 3aJIUIIATUCh KPUMiIHATICTHYHE 3a0e3MeueHHs
PO3KPHUTTS Ta PO3CIIiIyBaHHS BIMCHKOBUX 3JI0YMHIB, Jullie ocTaHHi 10 pokiB
151 Tpo0JieMa aKTHBHO PO3TISAAETHCS y TPYHTOBHUX HAYKOBUX JOCIIKEH-
Hsx. [lepen BUeHHMMHU MTOCTANIO aKTyallbHE 3aBJIJaHHS KOMIUIEKCHOTO HayKOBO-
OOIPYHTOBAHOTO PO3B’sI3aHHSI TIPOOJIEM PO3CIIyBaHHS BINCHKOBUX 3JI0UHHIB,
30KpeMa i ONTHUMAaJIbHOTO 3aCTOCYBAHHS KPUMIHATICTUYHHUX 3acO0IB BILUIUBY
JUISl TIOJIOJIaHHS TIPOTHIT PO3CIIITyBaHHIO HACWIBHHUIIBKUX 3JIOYMHIB CEepe/l
BiliCBKOBOCITYKOOBIIIB.

AHami3 ocTraHHiX ocikeHb i myOJikaumiii. Oxpemi nUTaHHS
HAYKOBOI'O 3a0€3MEYEHHs] PO3CIIIyBaHHS BIMCHKOBUX 3JIOUMHIB CTalld MpPE.-
meroM npociimkenHs B. I1. bogaescpkoro, B. B. bonnmapesa, A.I. BoeBo-
nu, B. B. JlaBunenka, C. 1. [Isuyka, €. b. [ly3upescbkoro, M. M. Cenbka,
O. C. Tkauyka, M. 1. XaBpontoka, B. O. [llampas [3—12] ta iHmMX ykpaiHch-
KHX BYCHUX-FOPUCTIB. OTHAK PO3MIISTHYTI POOOTH CTOCYIOTHCS 3/1€01TBIITIOTO
po0JieM METOAUKH PO3CITiTyBaHHS OKPEMHUX BIMCHKOBUX 3JI0YHMHIB, KPUMIHO-
JIOTIYHUX, OpraHi3aliifHO-IPAaBOBUX Ta YIPAaBIIHCHKUX acCIeKTiB 3abe3me-
YeHHS 3aKOHHOCTI y BIICHKOBHX (DOpPMYBaHHSX, JETATFHO HE BHCBITIIOIOTH
NMUTAaHHS TOJOJIAHHS MPOTUAIl 1X pO3CIiAyBaHHIO, MPUYUH, YMOB Ta
00CTaBUH, SK1 1l CIPUSIOTh.
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Mera crarTi — AOCHIAMTA TpoOieMH Ta cPopMyBaTH MPOMO3MIIIT
1010 ONITUMAIBLHOTO MOOJIAHHS MTPOTUIIT PO3CITiTyBAaHHIO HACUIBHUIIBKUX
3JI0YMHIB cepe]] BIHCHKOBOCTYKOOBIIIB.

Martepiajau Tta Metoau. OCHOBOIO METOJIOJIOTII JOCTIIKEHHS € Cy-
KyIHICTh 3arajlbHOHayKOBHUX, (UIOCO(CHKHUX Ta CIEUialbHUX IOPUIMIHUX
METOJIIB Ta MPUHIUMIB. Y mporeci poOOTH BUKOPUCTAHO MiaJICKTHYHUH,
(hopMaTbHO-TOTMAaTUYHUH, TTOPIBHSUTEHO-TTPABOBUN METOJIH, & TAKOK METO]T
CTPYKTYPHOT'O Ta CUCTEMHOTro aHaiizy. OCHOBHI MOJOKEHHS Ta BUCHOBKHU
CTaTTI TPYHTYIOTHCS HA MIJCTaBl €MITIPUYHOTO JOCIiIPKEHHS, OCOOMCTHX
CIIOCTEPEIKEHB, POKYPOPCHKO-CIIITIOr0 JOCBIAY aBTOpa B CHUCTEMI BIMCHKO-
BUX MPOKYpPATyp, OMPAIIOBaHHS HAYKOBUX IyOJTiKallii, aHAII3Yy IOPUAUIHOT
JiTepaTypH Ta 3aKOHOJaBYMX aKTiB.

Pe3yabTaTn nociigxkenHs. ['HoceonoriyHy OCHOBY B poOOTI CIifl-
YOro CKJIaJIa€ TIONTYKOBO-TTI3HABAIbHA MISUTBHICTD 13 JIOTPUMAHHSIM TOJIOKEHb
3aKOHIB, 3aCTOCYBAHHIM JOCATHEHb HAyKOBO-TEXHIYHOTO TPOTpecy, Mpak-
TUKH 1HTEJIEKTYaJIbHOTO MMPOTHCTOSIHHS MTPABOOXOPOHIB 37I0YUHHOMY CBITY.
TakuM YMHOM, HEBiJ’ €MHOK CKJIAJOBOIO JOCYJOBOTO PO3CIiAyBaHHS
3JI0YMHIB K CTafll KPUMIHAJILHOTO MPOBAKCHHS, € TOJIOJAHHS TPOTUIIT
3alliKaBJIEHUX 0Ci0 X PO3KPHUTTIO Ta PO3CIIAYBAaHHIO Y CaMHX pi3HOMa-
HITHHX 11 IpOsiBax.

Cepen KpUMIHOJIOTIYHUX YMHHUKIB JI€BIaHTHOI MOBEIIHKH y BiiICHKO-
BOMY CEPEIIOBHII[I HAYKOBIIMUA HEJIOCTATHHO YBaru MPUALUTIIOCH elIeMeHTaM
KPUMIHAJIBbHOI CYOKYJIBbTYpH, 5Kl B 60-X poKax MUHYJIOTO CTOJNITTSI BHACII-
JIOK MOO1TI3amifHOT OITHKY PaSHCHKOT BJIa U MTOTPAMIIIH 13 3JIOYHHHOTO
cepenoBuIa y BiicbkoBi migpo3ainiu 30pornux cuin CPCP, ne amanrtysa-
JINCh, CTBOPWJIM HETaTUBHUNA KOH(IIIKTHHUI XapaKTep Y COMAATChKUX KOJIEKTH-
Bax ITiJ1 Yac MPOXOKEHHS BINCHKOBOI cyx6u. Ile 3aBaano HeBunpaBaaHoi
HIKOIU TOPSAKY MUTAHHSAM JIMCHUIUIIHY 1 MPABOMOPSAIKY Ta MI>KOCOOUCTIC-
HUM CTOCYHKaM y BIHCHKOBOMY CEPEIOBHII, HAJUIMBIIN iX HETaTUBHUMU
SIBUILIAMH, SIK1 paHIIIe Y TAaKUX >KOPCTOKHUX MPOSIBAX HE CIOCTEPIraiucCh.

PesynpraT anamizy OpuAHYHOI JITEpaTypu Ta OKPEMHUX 3aKOHOaB-
YUX aKTIB Ja€ MIJCTaBH JJII BUCHOBKY PO PI3HOMAaHITHI MPOSBU HACHUJIIb-
HUIbKOT MPOTUIIPABHOI MTOBEIIHKH Cepe]l BIiCHKOBOCITY>KOOBIIIB, IO ICHYBAJIA
3 MpajJiaBHIX YaciB, MPOTe HAOYJIU SKOCTEH KpHUMIHAIBHOI CyOKyIbTYpH
nicas npuitHATTS 3akony CPCP «IIpo 3aranbHuil BiiCbKOBHIT 000B’SI30K»
Bin 12 xoBTHA 1967 p., sikum OyJI0 J03BOJIEHO MPHU30B Ha BIMCHKOBY
cayk0y 0ci0, KOTpi paHimie BiiOyBady MOKApaHHS y MICHAX MMO30aBICHHS
Boui [4; 9; 13-14].

Pa3om i3 TakuMu HOBOOPAHIIMU Y BIMCHKOBI MAPO3IIIN 1 YaCTUHU
BiI0yIach eKcmaHCid HePOpMaIbHUX TPATUIIA «KPHUMIHAJIBLHOTO CBITY»,
sKa 3rOfIOM CTaja JETepMiHAHTOM (OPMYBaHHS KOPCTKUX Ta 3yXBaJIHX
¢dbopM mpoTuripaBHOI MOBEIIHKH 1 B 30poinux Cunax Ykpainu [5, c. 168].

3a pesyibTaTamMH OINUTYBaHHS JOCHITHUKAMHU MPoOjIeM BiHCHKOBOI
3JI0YMHHOCTI MPALIBHUKIB BIMCHKOBUX MPOKYpaTyp, 74,8 % 13 HUX BBAKaIOTh,
10 TIOPYIIEHHS CTaTyTHUX MPaBUJ B3a€EMOBITHOCUH MK BIACBKOBOCITYXK-
OOBIIMU — 11€ TPAJUIIIITHE MPOJOBXKEHHS MPOTUIPABHUX (HOPM CTOCYHKIB
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Yy HOBHX SIKOCTSIX, 3allOYaTKOBAaHMX 32 MEXKAMH TO3WTHBHUX 3arajbHO-
cycnuibHHUX BimHOCHH. Ha mymky 68 % omuTaHuX, <«1iIiBIINHAY» MOXKJINBA
il TOMY, 110 OKpeMi KOMaHAUPH BBAXKAIOTH ii CTaiI0l0 (POPMOIO 30epeKeHHS
NOPSAKY B apMii, a OT)Ke, MPUXOBYIOTh Taki 37104nHU. Ha BHCOKOMY piBHI
JATEHTHOCTI, XapaKTepHOMY ISl BIHCHKOBUX 3JI0YMHIB, Harojocwim 94 %
pecnioHieHTIB [15].

[{ikaBuMH 3 HAayKOBOi TOYKM 30py Ta HEOE3MEUYHUMH 3 MPABOBOI
€ IyMKH ONHUTaHUX coJigaT 1 cepxkaHTiB, 22,1 % sKux BBaxae, IO
BiliCbKOBa CTy>k0a — I1e JapeMHO BTpadyeHuil 4ac, 35,5 % — HanamroBaHi
TEPIITH T4 MOBYKH CHPUMMATH HACHIBHUIBKI MposiBH, 65,8 % — roTOBi
NPUXOBYBATH 3JI0YMHHY MOBEAIHKY IHIIMX COJAT 4yepe3 O0sS3Hb OCyAy 4Yu
MOMCTH 3a CIIBOpPAIIO 3 BIHCHKOBOIW MpoKyparyporo. Takox 16,9 %
ONMHUTAHUX BBAXKAIOTH (IIMIBIIMHY» HOPMAJIBHUM SIBUIIEM, SKE TOTOBI
HiATPUMYBATH B MallOyTHBOMY, 45 % — aKIeHTyBaJId yBary Ha O0any» ocTi
KOMaHJIUPIB A0 MpoOsieM CiIyKOOBOro, OCOOMCTOrO XapakTepy MiJIerinX,
5% — HaBaXWINCh 3aCBIAYUTH, IMIO0 OKpPEMi KOMaHIHPU MPHUXOBYIOTbH
3JIOYMHU TiJIETJIMX 3a BUHAropoau, a 7 % — MOXHU3yBAJIUCA, IO TPO
BIMCHKOBI 3JIOYMHHU CKap»KaTbCsl JIUIIE «CTyKayl» 1 «KPUCH», SIKI KHUBYTb
«He 1o MOHATTIMY» [15]. OTXe, ocTaHHS KaTeropis i3 OMUTAaHUX COJAAT —
HailOuIbIn HeOe3neyHa, 00 MO3UIIOHYI0UM cee K HOCIiB KPUMIHAJIBLHOTO
KAPrOHY Ta TMOHATh, € AaKTUBHUMH MOPYITHUKAMHU JUCIUILIIHUA Ta MPaBO-
nopsaky (maepamMu y MIKpOCEpeIOBHII) 1 TOTOBI aKTUBHO (OpMyBaTu
KPYTOBY MOPYKY W MPOTUIISTH PO3KPUTTIO Ta PO3CIIITyBaHHIO 3JI0UMHIB.

TakuM 4YMHOM, HACWJIBHMIIbKA 3JIOYMHHICTH Ta MPOTHIIIS PO3CIHIIY-
BaHHIO 3HAYHOIO MIpOi0 0a3ylOThCsl Ha MOHATIMHOMY 3MICTI KPUMIHAJIBHOT
CYOKyJIbTYpH Y BCIX ii HEraTUBHHX 1 MIKITMBHUX NposiBax. CIyIIHOO € JyMKa
B. @. [TupoxkoBa, 1110 32 CBOEIO CYTTIO KpUMiHaIbHA CYOKYJIbTypa arpecuBHa,
BTPYYAETHCS y KyIbTYpY O(DiliiiHy, 31aMytouH ii, 1eBaabBYIOYH ii IIIHHOCTI
1l HOpMU, BXKHBIIIOIOYH B Hill CBOI mpaBuia it arpubytuky [16, c. 109].

binbimn gokmagHOMY BUCBITIICHHIO MPOOJIEMHHX aCIEKTIB TOCIIKESHHS
CHPUSTHME aHaJI3 KPUMIHOJIOTO-KPUMIHATICTUYHOT XapaKTEPUCTUKA HACHUITh-
HUIPKUX 3JIOYMHIIB 3 4YHCJIa BIHCHKOBOCITYXKOOBIIIB. 3a pe3yJibTaTaMu
OMUTYBaHHS OQilepiB BIMCHKOBUX MPOKYypaTyp, a TaKO)X BUBUYEHHS KpH-
MIHaJbHUX MPOBAIKEHb 13 BUMHEHHS BIMCHKOBUX, 30KpeMa W HaCHIIb-
HUIBKUX 3JI0YMHIB, 3’5ICOBaHI €JIEMEHTHU THUIIOBOI XapaKTEPUCTHUKU OCOOHU
HACWJIBHUIIBKOTO 3JI0YMHIIS.

Ile, Hacamriepe, MOJI0I1 YOJIOBIKH (BIMCHKOBOCITYKOOBIII CTPOKOBOI
CITy>k0H, 32 KOHTPAaKTOM, MojoAI oginepn), Bikom 19-30 pokiB, arpecuBHi,
3 IParHeHHSAMH JIJepCTBa, CaMOCTBEP/KEHHS ¥ yJaBaHOI MepeBard Hal
IHITUMH, 3YXBajll, 3 JIOCBIJIOM MPOTHIPABHOI MOBEAIHKH. [[7s1 BiliChKOBO-
CITy>KOOBIIIB CTPOKOBOI CIIy’OM i 32 KOHTPAKTOM TaK0X TUIOBUMH € HE-
JOJIIKA Y BUXOBAHHI, HU3bKUW PIBEHb OCBITH Ta y4acTh y He(popMaTbHHUX
MOJIOADKHHUX YTPYITyBaHHSX 0 IPU30BY Ha CIIykKOY.

BianosigHo 1o ct. c1. 11, 58 CratyTy BHYTpIIIHKOI CciTyk0u 30poii-
HUX cUJ YKpaiHu, odinepu 3000B’s13aH1 OKa3yBaTH MPUKJIIAJ] TACIUILIIHO-
BAaHOCTI, HEYXWJIbHOIO BUKOHAHHS BHMMOI 3aKOHOJABCTBA, BIJMOBIIAIOTH
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3a 001OBYy, MOOLTI3allIiHY TOTOBHICTH 1 qUCHUILTIHY [17]. AJle BUKITUKAIOTh
3aHETIOKOEHHSI CEPEeIHbOCTATUCTUYHI TMOKA3HUKH, BIAMOBITHO JO SKHX
cepell BIICHbKOBHX, SIKI BAMHUJIM 3JI0YMHU, KOXKHUH 11’ sTHil — odinep [15].

3 1BOro X MPUBOAY BapTO MoromauTucsa 3 Aymkoro B. €. EmiHoBa
Ipo Te, IO 3JI0YMHeNb-odinep — 1e chopmMoBaHa OCOOMCTICTH XOJIEPHU-
HOTO TEMIIEPaMEHTY, 13 JTOCBIJIOM arpeCMBHO-HACWIILHUIIBKOI TOBEIIHKH,
BUKJIFOYHO KOPHUCIUBUMH CIIOHYKaHHSIMH, TIOB’SI3aHUMHU TaKOX 1 3 Kap’e-
pUCTCHKMMU TparHeHHaMH. Lle ocoOu, siki BiIuyBarOTh i MOOIYHHI BILJIUB
Ha TIACBIJOMICTh MPEJICTABHUKAMH KPUMIHAJIBHOTO CBITY, 3 YCTaJIEHOIO
NICHXOJIOTIEI0 «BPEMEHIINKAy, OaiiayXi 10 mpoOiieM MiUIerNIuX Ta apMii
3arajioM. Y 3JI0YMHIIB CTPOKOBOI ciyx0u B. €. EMIHOB BHOKpeMITIOE TaKi
0COOJMBOCTI: 0cOOMCTICHA HEC(OPMOBAHICTh, HECTIKA XOJIEpUYHA TICUXIKa,
MIHANA (I3UYHUI CTaH, CXWUJIBHICTH JO JIJAEpPCTBA Yy HEPOpMaTbHOMY
CepeloBHIII, JOCBIA TMiTITKOBOI arpeCMBHO-HACWIBHUIIBKOI TMOBEIIHKH,
a TaKOXK BXKMBAHHS CIIUPTHUX HAIOiB, HAPKOTUKIB. XapaKTEPU3yIOUU MPaBO-
MOPYIIHHUKIB-BICHKOBOCITYKOOBIIIB KOHTPAKTHOI CITy>XOH, 11el aBTOp MiJ-
KPECII0E HEeOIKH iX mpodecitHoro BindOpy A CIykOM 3a KOHTPAKTOM,
NUSLUTBO, MEPKAHTUIIBHE CTABJICHHS J0 TOBAPHILIB MO CIIyKO01, LIUBUIBHUX
oci0, BilicbkOBOi ciry>xk0u 3araiom [18, c¢. 260-269].

BpaxoByroun THUIOBI XapaKTEPUCTUKU BIHCHKOBOCITY>KOOBIIiB-IIPaBO-
MOPYIIHUKIB, JOIIIBHO 3a3HAYUTH, LI0 1[I OCOOM HAWOUIbII Bpa3uBi
00’€KTH 70 BIUIMBY KpUMIHAIBHOI CYyOKYIBTYpH Ta 11 HOCIiB, Y (hopMyBaHHI1
Ta peasizallii METOJIB MPOTHIIi PO3KPUTTIO Ta PO3CIITyBAaHHIO 3a3HAYECHOI
Ta IHIIUX KaTeropiil 3JI04KHIB.

[Iloxo dopMm Ta crocobiB MPOTU/IIT PO3CITITyBAaHHIO 3JI0YHHIB, a4 OTXKE,
W KpUMIHAJIICTUYHUX TIPOOJIEM 1X TMOI0NaHHS, NEPIIUMU B YKpaiHi movanu
OPOBOAMIIA TPYHTOBHI KOMIUIEKCHI mociimxeHHs P. M. llexaBio Ta
O. B. Anekcanapenko. [IpoTumito po3ciigyBaHHIO BOHU PO3TISIAIOTH SK
CBOEPIAHUN PIZHOBHUJ 3JIOYMHHOI MISUTBHOCTI, CIIPSIMOBAHOI Ha MEPEIIKO-
JUKaHHS BCTAHOBJIGHHIO OOCTaBWH 3JI0YMHY Ta BHHHOCTI 0cCi0, siKi Horo
BuHWIN. BuOip 3aco06iB mogonmanHs NpoTHIIT 3a1eKaTUMe BiJl MPUYMHHO-
HACJIITKOBUX, TIPOCTOPOBO-YACOBHX 3B’SI3KIB MK CIOCOOOM BUMHEHHS 1 MPH-
XOBYBaHHS 370uuHy [19, c. 16]. CydacHa 37104MHHA JisSUIBHICTh XapaKTepu-
3Y€ThCS AKTUBHOIO TMPOTHIIEI0 SK B IMPOIIEC TOCYIOBOTO PO3CIiTyBaHHSI,
Tak 1 3[1ACHEHHS TPaBOCYJJsS B IIIJIOMY, BIAPI3HSAETHCS MacCIITaOHICTIO,
CHUCTEMHICTIO Ta MpodecioHaTi3MOM, TIPECTABIIAE COO0I0 CUCTEMY MPUHOMIB,
METO/IiB 1 3aCO0IB MEPEIIKOKAHHS JIOCATHEHHIO 3aBJaHb KPUMIHAJILHOTO
CYJIOUMHCTBA Ta y MIJICYMKY — O00pOTh0i 31 3nmounnHicTIO [20, ¢. 14—-15].

B y3aranpHeHOMy BUTJISIII TMPOTHIKO PO3CIITyBaHHIO HACHJIHHUIIb-
KHUX 3JI0YMHIB cepell BIIChKOBOCIIYKOOBIIIB MOXHA OXapaKTEPU3YBAaTH SIK
CYKYITHICTh HaBMUCHHX MPOTUIPABHUX Ta IHMUX Aid abo Oe3aisIbHICTDH
cy0’€KTIB 3JI04MHY, a00 1HIIMX 3aLIKABICHUX Y IbOMY OCI0, CIPSIMOBAHHUX
Ha MEPENIKO/KAHHS BCTAHOBJIEHHIO 00’ €KTUBHOI ICTUHH y KPUMIHAJIBHOMY
IPOBAKEHHI Cy0 €KTOM PO3CIIAyBaHHS y WOTO IISUIBHOCTI 3 BUSIBJICHHS,
PO3KPUTTS Ta PO3CIIiTyBaHHS MO/IT 3IIOYHHY.
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3a piBHEM CKJIQJHOCTI CIOCOOM MPOTHAII MOXXHA PO3MOJIUIATH Ha
IPOCTI Ta CKJIAJHI, O 3aJIEKUTh Bl CYKyMHOCTI 3aCTOCOBAHUX MPUKHOMIB.
TunoBumu crioco6amu MPOTUAIT TOOJUHOKUX 3JI0YUHINIB, TICIS BUNHEHHS
KOPHCIIMBO-HACWJIBHUIIBKOTO 37I04MHY, € 1-3 npuiiomu. [Ipote nns oprani-
30BaHUX 3JIOYMHHUX TPYI XapaKTEpHI KOMIUICKCHI 3aXOJW MPOTHIIi, IO
MOXYTh MICTUTH 10 10—12 mpuiiomiB, K OJHOPA30BHUX, TaK 1 TPUBAJIOTO
xapakrepy [21, c. 86—87].

OTxe, 3HAHHS CIIITYUM THIIOBUX CIOCOOIB PO3TIISAyBAHHX BUJIIB
NPOTUIIT KOHKPETHUMH ii Cy0’€KTaMu, HacaMIiepe/]l — MaTUME IMi3HaBaJIbHE
3HaQYeHHS W y MIACYMKY 30araTuTh apceHaj MOXJIMBOCTEH mono ix
HeWTpaizarii.

binbin gokiamHOMYy BHCBITIAEHHIO THUIIOBUX CIIOCOOIB MPOTHUIIT PO3-
CIIiTyBaHHIO BIMCHKOBUX 3JIOYMHIB Ta 1X HEWTpami3alii CIpUsITHME aHaJi3
OKpPEeMHUX €JIEMEHTIB, IO (OPMYIOTh HECIPHUSATIMBI CII4Yl CUTyamii 3a
TaKMX YMOB PO3CIiIyBaHHS, 3’SICOBaHMX 3a pe3yJbTaTaMU OINUTYBaHHS
MpaIliBHUKIB BINCHKOBUX MPOKYpaTyp, a came:

» KOMaHJyBaHHS HAMara€TbCcs CaMOCTIHHO 3’sicyBaTh BCi oOcTa-
BUHU TMPABONOPYIICHHS, PO3LIyKaTH BUHHY 0co0y (B pasi ii mepexoBy-
BaHHS), Yepe3 10 BTPAvyaeThcs €PEKTUBHICTh PO3IIYKOBUX 3aXOMIB uepe3
ix HempodeciiHICT;

» Mae MicIle He3alliKaBJICHICTh KOMaH TyBaHHS CBOEYACHO TOB1IOM-
JISITH TIPO TIOJIiF0 BHINE KOMaHyBaHHS, PABOOXOPOHHI OPTaHH TOIIIO;

» 3 METOI0 NMPHXOBYBAHHS HECTATYTHUX B3a€MOBIIHOCHH, BIICYT-
HOCTI BUHYBATLS MOJIi Yepe3 CaMOBUIbHE 3JIMIICHHS HUM MICISI CITY>KOH,
BUKpaJIeHHsI a00 TMONIKOMKEHHSI HUM BIMCHKOBOTO MaiHa, CKJIAJar0ThCs
GIKTUBHI MEIUYHI JOKYMEHTH, TOKYMEHTH TPO BIAPSKCHHS, OKPEMHUX
BIMICHKOBOCITY>KOOBIIIB MEPEMIIIYIOTh IS HECEHHsI CIy>KOM Ha BiJJajeH1
00’€KTH, TOCTITANI3YIOTh, CKJIQIal0Th AKTH CIIMICAHHS MaifHa Ta iH.;

» 3 OUCBUISIMM TOIl 3J0YMHY, 0CO0aMH, SIKi MOXYTh BUKPUTH
00CTaBHUHH, MPOBOJAATH OECIAM, a 10 HAWOUIBII MPUHIIMIIOBUX 3aCTOCOBYIOTH
pi3H1 (opMu 3ansgKyBaHHS Ta MPUMYCY, BIANPABISIOTH Y BIAPSIKECHHS,
30KpeMa y 30HY BeJICHHS OOMOBHX M Ta 1H.

TunoBorw 03HAKOI, IO YCKJIAJHIOE BUSBJICHHS TOJIi 3J0YUHY,
€ HeTPUHIMIIOBA TIOBE/IIHKAa OKPEMHUX MOTEPHUIMX BiJ HacCUIbCTBA. Uepe3
XUOHE pO3yMIHHS BIMCHKOBOI TOBapHUCHKOCTI, TPAAMII Ta 3BHYAiB MIKpO-
CepenoBUIITHOI CYOKYJIbTYpH, CTpaxX MOMCTH a00 ocyday 3 OOKy MpaBo-
MNOPYIIHHUKIB UM TOBApHIIIB IO CIYy»kO01, Taki BIHCHKOBOCTYXOOBII (a 11e
NEepPEeBaXHO MOJIOAI COJIATH) MPHUXOBYIOTh (hakTH MOOUTTS. Y pasi 3Bep-
HEHHS 32 MEMYHOIO JIOIOMOT'OI0 HasiBHI TUJIECHI YUIKOKEHHS MOSCHIOIOTh
K TOOYTOBI TPaBMHU.

Takum unHOM, Cy0’€KTaMHU 3a3HAYEHOTO PI3HOBHILYy MPOTHUIIl BUSB-
JICHHIO Ta PO3KPHUTTIO HACHIBCTBA CEpell BIHCHKOBOCTYKOOBIIIB MOXYTb
OyTH He IuIle NPaBONMOPYIIHUKH, aje ¥ MpeJACTaBHUKU BiCHKOBOTO
yIpaBJIiHHSA, a TOACKYAN i TOTEPIILII.
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JliAnbHICHI CKJIAJIOB1 y TOBEIHIN TaKUX OCi0 MEpexXoasiTh BiJ MPHU-
XOBaHOI MPOTH il (MPUXOBYBAaHHS MOJI{ 37T0UMHY) A0 PI3HOMAaHITHUX (HOpM
nepekpydyBaHHs Ta ¢anbcudikamii Horo o0CTaBUH Ha CTalii JOCYIOBOTO
po3ciigyBaHHA. 3 OOKYy BIMCHKOBOIO KOMAaHIyBaHHS Ta YIPABIIHHS 1€
MOKE BIIOYBaTUCA y TaKuX (hopmax:

» Ha TOYaTKOBIH CTajii JOCYIOBOrO PO3CIiAyBaHHS OKpeMi KO-
MaHJMPH Ta HAYAIBHUKH MPOBOAATH BiacHE Heo(illiiiHe po3CciiTyBaHHS, 110
HEraTUBHO BIUIMBAE HA HACTPOI 1 MEPEKOHAHHS BIMCHKOBOCTYKOOBIIIB, IITKO-
Tk niependadennm cT. 2 KpuminansHoro nporecyansHoro kozaekcy (KIIK)
VYkpainu 3aBaanHsaM o(iliifHOTO KPUMiHAJIBHOTO IPOBAIKEHHS;

» He3aIlKaBJICHICTh KOMAHIyBaHHA y 3’SICyBaHHI TIHCHUX OOCTaBUH
3JI0YMHY (MOPYIICHHS ), OCOOIMBO KOJIH 1€ B1I0YI0Ch uepe3 0aiayKiCTh un
0e3M1sUTbHICTh CaMUX KOMaHAMPIB a00 Oe3mocepeHboi iX y4acTi y MpoOTH-
NPaBHUX JTifX;

» TEpelKO/PKaHHS BCTAHOBJICHHIO a00 MPHUXOBYBaHHS OOCTaBUH,
MPUYYH 1 YMOB, SIK1 CIPHSUIA BUMHEHHIO 3JI0YMHY HAJAHHIM CIiadoMy (ik-
TUBHUX JIOKYMEHTIB, HE00 €KTUBHUX 3BITIB, XapaKTEPUCTUK, BUKPUBICHOI
odiuiiHO1 iHpopMaLlii PO 3JI0UHH;

» TIpY TIPOBEJICHHI OKPEMHX CITIIAUMX (PO3IITYKOBHX) JIiii HA TEPUTOPIT
BIMICbKOBOI YaCTUHM (TapHI30HY) — HABMUCHE YCKJIaJHEHHsSI pPOOOTH CJi40r0
HUIIXOM He3abe3meueHHs] YMOB JUIst HOTO e(peKTHUBHOI poOOTH i TOOYTY;

» HEHalaHHA a00 HECBO€YAaCHE HAJaHHS CIIJICTBY CaMOCTIHHO
BUSIBJICHUX PEYOBHUX JOKa3iB, iHopMalli moao nepedyBaHHS OKPEMHUX
oci0 To1Io.

3a OKpeMHX YMOB Ta OOCTaBUH, MISUIBHICTE a00 O€3IsIbHICTh
KOMaHyBaHHs (JOpMY€ 30BHIIIHIN IIap MPUXOBAHOI KPYroBOi MOPYKH Ta
THITUX TIEPEIIKO/I.

BuyTpinHi ckiagoBi NpOTHUIIT pO3CITiyBaHHIO, 30KpeMa i KpyroBoi
MOpYyKH, 0a3yr0ThCsl Ha MOBE/IHIII OCOOOBOTO CKIAAy MiAPO3/UTIB Ta MOJO-
mux odinepiB, YTATHYTUX B ii «TeHeTa». LIeHTpoM KpyroBoi MOpyKHU € He-
¢dopmanbHuii minep abo ocoba, sika BYUMHMIA IPOTUTIPABHI [IiT 32 MIATPUMKU
OJIMKYOrO OTOYEHHSI Ta aKTUBHUX MOPYIIHHUKIB BIMCHKOBOI JHUCLMILIIHU.
B nopaneuioMy BOHM YMHSITH TUCK Ha 1HIIMX YICHIB KOJEKTUBY VIS MpPU-
XOBYBaHHS 3JI0YMHY a00 HE00 EKTUBHOTO BUCBITJICHHS HOro 0OCTaBUH.

BinpIn THIOBHMHM CKJIQJIOBUMU TaKoi (POPMHU MPOTHIIT MOKYTh OyTH:

» pi3HOMaHITHI (OPMHU TICUXIYHOTO Ta (i3HIHOTO HACHIIbCTBA;

» 3HUINCHHS pPEUYOBMX JOKa3iB Ta IHIIUX JDKEped JO0Ka30BOI
iH(pOpMaIii;

» TpPUXOBYBaHHsS 0Ka30Boi iH(popmarii sk Qopma mpotumii i3
XHOHOTO PO3YMIHHS BIHCHKOBOT TOBApHUCHKOCTI, KOPIIOPATUBHHUX 1HTEPECIB,
c(hOpMOBaHUX TPATUII Ta 3BUYAIB KPUMIHAIBHOI CYyOKYJIbTypU y He-
dbopMansHOMY MiKpOCEepeOBHIII BilicbkoBoro miapo3ainy [18, c¢. 110-111;
19, c. 328-331].

3 HayKOBOI TOYKH 30py HE MEHIIE I[IKaBOIO € TUIIOBA MOBEIIHKa TaKuX
0ci0 y X0/ mpoBeieHHs 3 HUIMH BepOaTbHUX CIITUHX JAii. 3a pe3yabTaTaMu
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ONUTYBaHHsI BIICHKOBHUX IOPUCTIB Ta BUBUCHHS KPUMIHAJILHUX MTPOBAKCHD
3’SCOBaHO, IO TiJ] Yac MPOBEICHHS OMUTIB MiJ03pIOBAaHUX a00 1HIIMX
0ci0, sIKi HaMaralThCs HaJIaTH HEMIPaBAUBY 1H(POPMAIIiI0, THTOBUMH €:

» BHCYHCHHS Ta BiJICTOIOBaHHS HENPaBIHUBOIO aiioi;

» JNaBaHHS HeMpaBAWBHX a00 4YacTKOBO TMpaBIMBUX TOKa3aHb
y XOJI1 JOTIHTIB;

» o0moBa iHmMX OCI0 IS 3aruTyTyBaHHS YH 3aTSITyBaHHS pO3-
CJTi Ty BaHHS;

» caMo00MOBa 0c00010, sIKa HE BUHHA a00 BUHHA YaCTKOBO, IIPOTE
yepes MiIKYII, MOTPO3M UM MIAHTaXK 3MYyLIEHa BCIO IPOBUHY B3SITH Ha cele;

» TICUXOJIOTIYHWM BIUIMB Ta CNPOOM NPHUXOBAHOTO 3aIIKYBaHHS
1 TIOTpO3 Ha 1HIIOrO JOMUTYBAHOTO Y XOJi OJTHOYACHOTO JOMHTY TBOX YU
OlbIIIE B)KE JOIMUTAHUX 0Ci0;

» CHMYyJISIST 3aXBOPIOBaHb, TMCHUXIYHUX PO3JaJiB 3 METOI YHHK-
HEHHS TOKapaHHS;

» cnpoOM 3allikaBICHHX OcCi0 BHKpacTH a00 3HUIIUTH PEYOBi
J0Ka31, MaTepiajii KpUMIHAIBHOTO MPOBAIKEHHS.

3anexHo BiJl MEBHUX CUTYaTUBHUX OOCTAaBMH, Ha OKPEMHX eTamax
JIOCYZIOBOTO pO3CIiAyBaHHS MOXYTh OyTH 3acTOCOBaH1 1 1HIII (opMHU
OPOTUIIT PO3CIiyBaHHIO 3 OOKy 3allikaBieHHX 0cCi0. THIIOBUMHU MOXKYTh
Oyt il poauyiB abo OJMM3BKUX APY3iB MiJO3PIOBAHOTO, CHOPSIMOBAHI Ha
MKy YU [MIAHTaX MpalliBHUKA IPAaBOOXOPOHHOTO OpraHy, pi3HOMaHITHUX
norpo3 0e3nocepeAHbO HOMY UM YJIEHAM POANHH.

AHani3ylouu THUIIOBI CIOCOOM MPOTHUJIII PO3CIIAYBAHHIO 3JIOUYMHIB
IPOTU BCTAHOBJIEHOTO MOPSIIKY B3a€MOBIJTHOCHH MIX BlHICBKOBOCITYKOOB-
MU, JIOIIJIBHO 3a3HAYMTH, IO HA CYy4aCHOMY €Tari PO3BUTKY KpHUMiHa-
JICTUYHA TAKTHKA 3/1aTHA €(PEKTUBHO MPOTUCTOSATH (opMaM MPOTU/IIi, IO
CTaHOBUTH 00’ EKTUBHY CKJIQJIOBY ii MOJOJIaHHS.

[i cy6’eKTHBHOIO CKIaOBOIO MAIOTh CTATH MpodeciitHa 06i3HAHICTH
ciigdoro, 6€30raHHe JOTPUMAHHS MOJO0KEHb 3aKOHY, €TUYHI Ta MCUXO0JI0-
Ti4HI 3acajy, HEIOMYICHHS KOPYTIIii Ta 370BXKUBaHb UM 1HIIUX MOPYIICHb
y CIIy>k00BI AiSUTBHOCTI.

[Minkom cnymHoro € mymka B. Il. baxina, mo nmas BUpoOJIeHHS 3a-
c001B TAKTUYHOTO TIOJOJIaHHS TMPOTHIIi PO3CITITyBaHHIO HAHOLTBIN BAXKJIMBUM
€ MaKCUMAJILHUN aHaJTi3 1 KOHKpETH3allisl CriocoOiB ii 3aicHeHHs [22, ¢. 38-39].
A oTxe, B MeXaxX CKJIaJHOi, HECTIPUATIUBOI KOHIIKTHOI CIiA401 CUTyarii
CITYOMY JIOIIBHO 3acToCcyBaTH e(EeKTHUBHUN (YHKIIOHATBHUN METO.
KPUMIHATICTUKA — J1arHOCTUYHUHN, TMpOaHaTI3yBaTH BJIACTHUBOCTI, CTaH,
0COOJMBOCTI, CIaOKI MICISl M CyNepeyHOCT! MPOTUIII0UMX OCi0, a Hamaml
BUKOPHUCTATH ONTUMATbHI IPUHOMU TIOIOJTAHHS ITPOTH/III.

Hacammiepen, 10omiibHO 3aCTOCYBaTH MPaBOBi 3aCO0M NEPEKOHAHHS
!l TIoTepePKeHH PO KPUMIHAIBHY BIAMOBIIAJIBHICT 3a MPOTUIIPABHI
TiSIHHS TIPOTH TpaBocy s, nepeabaueHy crartsmu 384, 385, 386, 387
Kpuminansaoro koaekcy (KK) Ykpainm.
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BiiicbkoBuX Cy>k00BUX 0Ci0, 10 HaMararoTbCs MEPENIKOHKaTH
PO3CIIiTyBaHHIO BIMICHKOBOTO 3JI0YMHY, TAKOX HEOOX1JHO MOIMEPEAUTH PO
KpUMIHAJbHY BIAMOBINAIBHICTh 3a HemOane CTaBIEHHS JO BiHCHKOBOI
ciyx6u (ct. 425 KK VYkpainu), 6e311s1bHICTh BiICbKOBOI Biaau (cT. 426
KK VYkpainu), nepeBuilieHHs BIHCHKOBOIO CIIY>KOOBOIO OCOOOI0 BIaau 4u
ciyx00Bux nmoBHOBakeHb (cT. 426 KK Ykpainu). 3a HeoOX11HOCTI, BIICHKO-
Ba CiIy>k00Ba abo iHIIa ocoba Moxe OyTH MomepekeHa MPo KpUMIHAIbHY
BIIMOBIMANbHICTE ¥ 3a iHmI mepenbaueHi KK VYkpainu cycminbHO He-
Oe3neuHi BUHHI HisiHHS (200 Oe3MisNIbHICTB), SIKI BOHM MAarOTh HaMip 4
MOTPOXKYIOTh BUNHUTH.

KpiMm po3’scHeHHsS NpaBOBUX HACIHIJKIB L0J0 MOBEIIHKH KOHKpET-
HUX 0Ci0, HE MEHII e(PEeKTUBHUMU MOXKYTh OyTH TakKl TaKTHYHI MPUHAOMHU
BITUBY HA HUX M1/ Yac MPOBEJCHHS JIOMUTIB:

HAJIArO/KEHHS JIEBOTO MICHXOJIOTTYHOTO KOHTAKTY;

3’sICyBaHHS MPUYHMH Ta MOTHBIB HEMPaBANBUX MMOKA3aHb;
BUKOPUCTAHHS MO3UTUBHUX SIKOCTEH, €MOIIIMHOI HaINpy>KeHOCT1
ocoowu;

OTOJIONICHHSI BUKPUBAIOUNX TIOKa3aHb, EKCIIEPTHUX BUCHOBKIB;
BUKOPUCTaHHS (hakTOpa panToBOCTi [23];

MOBTOPHUHN JOMHUT 13 OOMEXKEHHM KOJOM IMHTaHb, IX JeTajiza-
I[I€I0 Ta YTOYHCHHSIMH, BCTAaHOBJICHHSM CYIEPEYHOCTEH Ta ix
HaBMHUCHOTO xapaktepy [20, c. 258].

VY pasi BUCyBaHHSI JOMUTYBaHUM aiili, eQeKTUBHUM Oyjie MpoBe-
JICHHSI JOMUTY BABOX. [HIIMI citiunii a0 orepaTUBHUIA MPAI[iBHUK MaTUME
MOJKJTUBICTb, 3a CIIPUSATINBUX YMOB, OTICPATUBHO BITYUHUTHUCS JJIS PO3BiJI-
OTUTYBaHHS 0Ci0, Ha SKUX TOCUJIAETHCS MiTO3PIOBAHMM, OTJISAY MiCIIEBOCTI,
MPEIMETIB 1 JOKYMEHTIB, 1110 MOKYTh MICTUTH O3HAKU MOCUJIaHb BiATIOBITHO
710 ayTi0l UM BUKOHATH 1HIII JTi1, MOXJIMBI 32 KOHKPETHUX 0OCTAaBHH.

KopucHum 117151 mojonanHst IpOTHALT pO3CiyBaHHIO Oy/ie BCTAHOB-
JICHHS Ta BIAOKPEMJIEHHS BiJl 0COOOBOIO CKIIaTy JIiJiepa KPyroBoi MOPYKH.
HeoOxinHo 3’scyBaTs posib Ta 3HaYeHHs (IrypaHTIB KPYyroBOi MOPYKH, BH-
SIBUTH i1 OUIBII MACUBHUX YWIEHIB Ta MOJOMIINX 3a BIKOM 1 32 4acoM
nepeOyBaHHs y MEBHIA MIKpOTPYII, a TaKOX THX, SKI 3a3HAIU MOOUTTS,
o0pas3, mpuHIKEeHHA 3 00Ky Jijiepa npoTuaii abo iloro otoueHHs [24, c. 84].
Taxux 0ci0 HAIEKUTh 3aXUCTUTH, OTIEPATUBHO MEPEBECTH B 1HIIIHMIA TT1APO3.ILT,
a 3a HEOOXITHOCTI — B 1HIIY BIMCHKOBY YacCTHHY. SIKIIO Taki BiMCHKOBO-
CITy>OO0BIIl BITYYIOTh HAIIWHUN 3aXUCT Ta MIKIyBaHHS MPaBOOXOPOHIIIB,
TO OyayTh OUIbIIE CXWIBbHI JIO CHIBIpali i BUKPUTTS OOCTaBMH KPYTOBOi
NOPYKH Ta 1HIIKX (HOPM MPOTU/II].

Y voBomy Kpuminansromy nporecyanbHomy kojnekci (KIIK) Ykpaiau
Bix 13.04.2012 mo3a MexxaMu MPOLECYaIbHOTO 3aKPIIJICHHS 3aIUIIUIUCh
aKTyasbHI TTOJIOKEHHS, 30KpeMa 111010 BUSIBIICHHSI IPUYUH Ta YMOB, SIKi CTIPH-
ST BYMHEHHIO 3JI0UYMHY, & TaKOK MOJIaHHS CI1YOT0 MPO BXKUTTA 3aXO1B
Uit X ycyHeHHs, mo Oynu nepeadayeni y nonepeaabomy KIIK Yipainu
Bix 28.12.1960. I{s mpobOiema ckiiamana MpeaMET HAyKOBUX JHUCKYCId
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y HIUPOKOMY KOJI1 HAyKOBIIIB Ta MPAKTHUKIB 1 MPOIMO3UIIIK 1100 BHECCHHS
BIJINIOBITHMX 3MiH Ta AonoBHEeHb 10 ynHHOrO KIIK Ykpainu [15, c. 201, 205,
264-265, 268-277]. Ane BiICYyTHICTh TaKUX MOMOBHEHH 10 unHHOTO KITK
VYkpaiHu He € MiACTaBOO Ui HE3 SCYBAHHS CIIIYMM OOCTAaBHH, SIKi CHPUSIN
BUMHEHHIO 3JI0UYHHY.

Ilo-nepwe, 3’sicyBaHHsI TaKUX MPUYMUH 1 YMOB BIAMOBiJIa€ BUMOTaM
ct. 2 KIIK Ykpainu, 30kpema, 111010 TOBHOTH JOCYI0BOTO PO3CIIiAyBaHHS.

Ilo-Opyze, 3’aCyBaHHSl TaKMX BaXKJIMBHUX OOCTAaBUH, SIK CIPUSHHS
BUMHEHHIO 3JIOYMHY, a MOJCKYAd W MPUXOBYBAHHS TMOMIl 3JI0YMHY YU
MPOTHUIIT TOTO PO3CIIYBAHHIO SIK TAKUX, II0 MAIOTh 3HAYEHHS JJI KpUMi-
HAJIBHOTO TIPOBA/DKEHHS, SIKICHO O JTOTIOBHWJIO TMEPENiK M 1HIIUX OOCTaBHH,
Kl TaKOX MIJIATal0Th BCTAHOBJICHHIO, MPABOBIM OIlIHIN 1 JOKa3yBaHHIO
BiamoBiaHO 10 cT. 91 KIIK Ykpainm.

Ilo-mpeme, 3’sicoBaHi CIITYUM NPUYMHU ¥ yMOBH, fAKI CHPUSIU
BUMHEHHIO, MPUXOBYBAHHIO, @ B MOJAJBIIOMY — MPOTHUJIIT PO3CIiAyBaHHIO
37I0YMHY, CTAHYTh BOXKJIUBUM 1H(POPMAIIHHUM MIATPYHTIM AJis1 €(PeKTUBHOT
peanizarnii 3axo/iB MPO(ITAKTUYHOTO XapaKTepy, a caMme 3axXOJliB I1HAMBI-
JyaJIbHOTO Ta 3arajikHOro xapaktepy. OcTaHHI nepeadavdaroTh JeKIii, 6eciau,
BUCTYM HA MPaBOBY TEMAaTHKY, KOMIUIEKCHI 3axoau Mg 0QiUepchbKOro
CKJIaJy, OpraHi3alli0 BUI3HUX CYJIOBUX 3aciliaHb, ONMMMUTYBaHHS BiCHKOBO-
ciyx00BI1iB. Heabusike 3HaUeHHS MAaTUMYTh BUCTYNH Yy 3ac00ax MacoBOi
1H(opMallii, BUKOPUCTAHHSI MYJIbTUMEIINHUX (PopM 11 TIpeAcTaBiICHHS s
OCy4YaCHEHHS Ta ONTUMIi3alii NpopiIaKTUYHUX 3aXO0/iB.

BucHoBku. BinoBiiHO 10 CTaTHCTUYHUX JAaHUX, CIOCTEPITa€ThCs
BHUCOKU PIBEHb 3JI0YMHHOCTI Ccepejl BIMChbKOBOCTYKOO0BIIIB, 30KpeMa il Ha-
CWJIBHUIIBKUX 3JIOYMHIB, CEpell SKUX HANHOUIbII THUIIOBUMHU € MOPYIIEHHS
CTaTyTHUX MPABWJI B3a€MOBITHOCHH MK BIHCHKOBOCITY>KOOBIIsSIMU. L5 06cTa-
BHMHA HECTPUSATINBO BIUIMBA€ Ha PiBEHb OOHOBOi TOTOBHOCTI W Oo€3maT-
HOCTI BIWCBK, III0 HAJ3BUYAWHO BAXJIMBO y CKJIQJHUX yMOBax 30poiHOT
arpecii mpotu Ykpainu 3 6oky Pocilicekoi @enepaiii.

3a cydacHUX YMOB JIep>KaBHOTO OY/IIBHHIITBA TIEpPE]l HAYKOBIISIMU Ta
MpaKTUKaMU TIOCTa€ BAXJIMBE 3aBAaHHs 3a0e3medyeHHsT €(EKTUBHOL Jisiib-
HOCTI PaBOOXOPOHHUX OPTaHiB MO0 BUSBJICHHS, PO3KPUTTS, PO3CIITyBaHHS
I TomepeKeHHsT BIWCHKOBUX 3JIOUMHIB, CEpell SKUX BUCOKHUHA pIBEHBb
nareHTHOCT. CHCTEMHOIO € i mpaKThKa 3 OOKY BiIICHKOBOTO KEPiBHHIITBA
NPUXOBYBATH 3JIOUMHU Cepel MiJJIeTJINX, a OTXKe, W MPOTHIAIATH IX pPO3-
KPUTTIO Ta PO3CIIAYBAHHIO JIJIsl YSIBHOI IMOKA30BOCTI AUCIMIUIIHUA ¥ TPaBo-
HOPSAKY y BlfiChKaXx.

JisSIbHICTh MPAaBOOXOPOHHUX OpraHiB y 30poMHUX cuiax YKpaiHu
TaKOXX YCKJaJHEHa HHU3KOI OO0 €KTUBHHX Ta Cy0 €KTHBHUX (HaKTOPIB,
30KpeMa E€KCIIAHCIEI0 e y PaJsSHChbKI Yacu KPUMIHAJIBHOI CyOKyIbTypu
y BIIICBKOB1 KOJIEKTHBH, Ha MIATPYHTI SIKO1 cepe]] 0COOOBOTO CKIIAAy BiiiCh-
KOBUX MIAPO3JUTIB TUIOBUMH JIOCI MOXE 3ajJMIIATUCA KpyroBa MOpYyKa,
pi3HI CrIOCOOM MPOTHUIIT pO3CIiayBaHHIO, MPOTHUIPABHI (HOPMH BILTUBY Ha
MO3UTUBHO HAJIAIITOBAHKUX BICHKOBOCITYKOOBIIIB.
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HetliTpanizamii Ta mMOIOMaHHIO KPYroBOi MOPYKM W IHIIUX (OpM

MPOTHIIT JOCYIOBOMY PO3CIIiTyBaHHIO BIHCHKOBHX 3JIOYHMHIB Ta iX HEraTUBHHUX
HACIIIJIKIB CIIPUATHME CHCTEMHE 3aCTOCYBaHHS 3alpOIIOHOBAHUX Y CTATTI
HAyKOBUX PEKOMEHJALIW, sIKI I'PYHTYIOTbCSI Ha TIIOJOKEHHSAX KpUMIHA-
JICTUKH, KPUMIHAJIBLHOTO TPOLIECYy, KPUMIHAIBHOTO TpaBa, KPUMIHOJOTI],
IICUXOJIOT1i TOLIO.

Benuke 3HaueHHs y 1[bOMY HPOIECi MATUME TIPOBEJICHHS CY0’ EKTOM

JIOCYJIOBOT'O PO3CIiTyBaHHS MPODUIAKTUIHUX 3aXO0/I1B 1HIUBIIyaJbHOTO Ta
3arajgbHOr0 XapakTepy 3 ONTHUMAILHUM 3aCTOCYBaHHSIM CydacHUX iHGOpMa-
LIAHUX TEXHOJIOT1HA.
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14.

15.
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Davydenko V. Overcoming of the counteraction to the investigation of violent
crimes among militaries.

Background. According to Article 17 of the Constitution of Ukraine, the defence
of Ukraine and protection of its sovereignty, territorial integrity and inviolability shall be
entrusted to the Armed Forces of Ukraine. The issue of ensuring high combat readiness
and combat capability of troops is extremely important in the context of the armed
aggression of the Russian Federation against Ukraine. Legal scientists faced a complex
task of solving the problems of investigating military crimes, developing forensic means of
influence to overcome the counteraction to the investigation of crimes among militaries.

Analysis of recent researches and publications. Separate issues of scientific
support for the investigation of military crimes became the subject of research by
V. P. Bodaievskyi, V. V. Bondariev, A. H. Voievoda, V. S. Davydenko, V. V. Davydenko,
S. I. Diachuk, Ye. B. Puzyrevskyi, M. M. Senko, O. S. Tkachuk, M. I. Khavroniuk, V. O. Shamryi
and others. However, the above works do not give a detailed account of the issue of
overcoming the counteraction to the investigation of military crimes, the causes, conditions
and circumstances contributing to this form of counteraction.

The aim to examine the problems and formulate proposals for the optimal
overcoming of the counteraction to the investigation of violent crimes among militaries.

Materials and methods. The research methodology rests upon a set of
philosophical, general scientific and special approaches, principles and methods of
cognition. In the process of work, the following methods were used: dialectical, formal-
dogmatic, comparative legal methods, the method of structural and system analysis.

The provisions and conclusions of the article are based on empirical research,
personal observations, practical experience of the author in the system of the military
prosecutor’s offices, the examination of academic papers, analysis of legal literature and
legislative acts.
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Results. The increase in crime among militaries negatively affects the level of
combat readiness in conditions of armed aggression against Ukraine. The military
command is inclined to conceal crimes among its subordinates, to counteract their
detection and investigation, to maintain a conspiracy of silence, which results in a high
level of latency in military crimes. Unfavorable is the expansion of criminal subculture
among military groups. The typical forms of such counteraction are also hindering the
establishment of the causes and conditions that contributed to their commission.

The effective forms of the investigator’s preventive work would be both individual
and general prevention, however the new Criminal Procedure Code of Ukraine does not
envisage any provisions of preventive nature.

Conclusion. The increase in crime among militaries adversely affects the combat
capability of troops, which is extremely important in the face of armed aggression against
Ukraine by the Russian Federation. The challenge faced by scientists and practitioners is
to ensure the effective work of the law enforcement agencies with regard to the
investigation of military crimes, which have a high level of latency. This is not uncommon
for the command to conceal crimes among the subordinates, to counteract detection and
investigation thereof. The activity of the law enforcement agencies is also complicated by
a number of objective and subjective factors, a criminal subculture in the military groups
and a conspiracy of silence.

The counteraction to the investigation of crimes would be promoted by the
application of the scientific recommendations suggested in the article, which are based
on the provisions of forensic science, criminal procedure, criminal law, criminology and
psychology. Important in this process would also be the preventive measures with the
optimal utilization of modern information technology.

Keywords: countering the pre-trial investigation, conspiracy of silence, violent
crimes, non-statutory relations, concealment of crimes, investigation situation, preventive
work of the investigator.
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BIHHHUK Oxcana,

1. 10. H., po@., roJI. HAyK. CMIBPOOITHUK BiJILTy IPABOBOTO 3a0€3CUCHHS
PUHKOBOI eKOHOMiKM HayKoBO-IOCIITHOTO IHCTUTYTY MIPUBATHOTO MpaBa

1 mignpueMannTBa iM. akan. @. I'. bypuaka HAIIpH Ykpainu

HOPMATVBHO-IIPABOBE
PET'YAFOBAHHS BIAHOCUH
Y COEPI IMPPOBOI EKOHOMIKU

Cucmemamu306ano axmu 3aKOHOOA8CMEA, WO pe2ylioiomsb GIOHOCUHU V cghepi
yugposoi ekonomixu 6 Yxpaini, 3 nodinom ix na mpu epynu.

Kniouoei crnosa: uudposa ekoHOMIiKa, iHPOPMALiiHI TEXHOJIOTII, EIEKTPOHHA
KOMEpIIisi, eIEKTPOHHE YPsIIyBaHHsI, EJIEKTPOHHI TPOIIIi, eNeKTPOHHUH JOKYMEHTOOOIT.

Bunnux 0. HopmamueHno-npagoseoe pezyiuposanue OMHOULEHUIl 6 cepe
yugposoii IKonomuku. Cucmemamuzuposamvl aKmvl 3AKOHOOAMETbCMEd, KOMOpbie
pezyiupyrom omHouweHus 8 cghepe yughposoii IKOHOMUKY 8 YKpaumne, ¢ pazoeieHuem ux
Ha mpu epynnol.

Kniouesvie cnosa: uudpoBas 5KOHOMHKA, WHOOPMAIMOHHBIC TEXHOIOTHH,
ANIEKTPOHHAsT KOMMEPIIUS, IEKTPOHHOE YIIPaBIICHUE, DIICKTPOHHBIC JNEHBIH, SJICKTPOHHBIN
JIOKyMEHTOO00POT.

IlocranoBka npo6aemu. CTpIMKHUI pO3BUTOK ITUGPOBUX TEXHOJIOTIN
ICTOTHO TO3HAUMBCS HA BIHOCHHAX y c(pepl eKOHOMIKH, sika Ha0yBa€e HOBHUX
pHC 3aBASKH 3HAYHUM MOKJIMBOCTSIM OOMiHY iH(OpMali€ro i, BiANOBIIHO,
BCTAHOBJICHHIO 3B’5I3KIB MK YYaCHHUKaMU PUHKY: MIAIPUEMIISAMH, Cy0’ €eKTaMu
YIOpaBITiHHS, CTIO)KUBa4YaMu. Taki BITHOCHHU MOTPEOYIOTh OCOOIUBOTO PETYITIO-
BaHHA, 10 Ma€ CTUMYJIOBATH CYCHIIBHO KOPUCHE 3aCTOCYBaHHS TaKHX
TEXHOJIOTIH Ta TOMepeKaTu 3JIOBXKUBAaHHS HUMH, a y pa3l HemoOpoco-
BICHOI MOBEJIHKM YYaCHHUKIB 3a3HAUCHMX BITHOCHMH — 3abe3leuyBaTu ix
(BiTHOCHHHM) BIIHOBJICHHS Ta 3aCTOCYBAHHS JI0 MOPYUIHHUKIB 3aXO/IiB BILTUBY,
BKJIFOYHO 3 KOMITEHCAITI€I0 BTPAT.

© Binuuk O., 2018
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AHaJI3 ocTaHHIX A0CTiKeHb i myOaikanii. JlocmimkeHHaM Tpo0-
JIeM PO3BUTKY ITUGPOBOI €KOHOMIKHM MPUCBIYEHI Mpalll SIK TEOPETUKAMH —
M. Ky3bminoro, O. S3BiHcbKoIO [1-2], Tak 1 mpakTukom FO. AcamgueBum [3].

[IpoTe uepe3 HOBU3HY 3a3HAUYCHMX BIJHOCHUH JJIS BITUU3HSHOI
€KOHOMIKH, iX CKJIaJHICTh Ta HEJOCTATHIN PIBEHB MPABOBOIO PETYIFOBAHHS
npoOsieMHu po3BUTKY HU(POBOI €KOHOMIKH 3aTHINAOTHCS JTOCUThH aKTyallb-
HUMH 1 HEIOCTATHLO JOCIIIKEHUMU.

Meta 11i€i cTarTi MOJATaE B CTBOPEHHI TEOPETUYHOTO MIATPYHTS
HOPMaTHBHO-IIPABOBOTO PETYIJIIOBaHHS po3BUTKY 1UppoBoi ekoHOMikH (LIE),
BU3HAYCHHI HOTO OCOOIMBOCTEH.

Marepianu ta meroau. [Ipu 3aiiicHeHH1 TocaipkeHHsT OyJin BUKO-
pHUCTaHi Taki MeTOAM: abcTparyBaHHs, JeAYKIlii, aHai3y, CHHTE3Y, JIOTIKO-
IOPUIMYHUNA, COLIOJNOTIYHMNA Ta 1H. EMIIpHYHY OCHOBY HAayKOBOi CTaTTl
(OpMyYIOTh aKTH YMHHOTO 3aKOHOJIABCTBA, CTATUCTUYHA 1H(OpMAIIis, HAYKOBO-
MpaBoBi MmyOTiKaIii.

Pe3yabTaTn gocaigxenns. HoBusHa 1 He3HaHMI paHillle TUHAMI3ZM,
nputamMaHHuH a7 BigHOocHH LIE, 3ymMoBUIN mpo6iemMu ix mpaBOBOTO pery-
JIFOBAaHHS, Cepell SKUX 3HAYHE BiJICTABaHHS MIPABOBOTO PETYJIFOBAaHHS TaKHX
BIJIHOCHH BiJ iX CTaHy, [0 MOCTIMHO 3MIHIOEThCA. Bee 111e He HampaiboBaH1
3arajibHI 3acajy MPaBOBOIO PEryJIOBaHHS Ii€i cdepu, a JOCBiA KpaiH 31
3HAYHUM CETMEHTOM ITU(POBOI CKIIAIOBOI B €KOHOMIIII IOCUTh Pi3HOMAHIT-
HUM: BiJl CIIELIAJIBHOTO 3aKOHY Mpo HUGpoBy ekoHOMIKY B O0’emHaHOMY
KopomniBcTBi [4] 10 3HaYHOT KUTBKOCTI aKTIB 3aKOHO/ABCTBA, IO PETYIIIO-
I0Th OKpeMi BUH BITHOCHH HU(POBOT EKOHOMIKH — €NIEKTPOHHY KOMEPIIIIO,
BUKOPHUCTaHHS LU(PPOBOTO MIANKCY, €NEKTPOHY (HOPMY TOTOBOPY, 3aXUCT
iHpopMalii B mepexi [HTepHeT 1 3amoOiraHHs TMOIIUPEHHIO CYCIIJIBHO
HIKIAMBO1 iH(OpMaIlii, eMicii Ta BUKOPUCTAHHS €JIEKTPOHHUX T'POIIEH TOIIIO.
Hpyruii nuiax € xapakrepuuM 1 ans €C [5], xou €Bponeiicbka Kowmicis
MparHe BiAHAUTH OUThIN e()EeKTUBHI IIISIXU PETYIIOBAHHS 3raIaHuX BIHOCHH.
Kypc Ha apanraniro ykpaiHChKOro 3aKOHOAaBCTBa /10 npaBa €C 3yMOBUB
HUHIIIHINA CTaH MPaBOBOTO peryitoBaHHs BigHocuH LIE, mpobnemamu sxoro
(perymntoBaHHsI) IIKABJIATHCS JOCTIAHUKU MEPEBAKHO B PAKYpCl MEBHOTO
pizHOBUAY BigHOCcUH L[E — emexkTponHOi komepiii/Topriem [1-3], 3axucty
NpaB CIOKMBAUiB, €NEKTPOHHOI (POPMHU TOCMOAAPCHKOrO J10TOBODY [1, 6],
BIJINIOBITATBHOCTI 332 MOPYLICHHS, OB 53aHl 3 BUKOPUCTAHHSAM IH(PPOBUX
TEXHOJIOT1H [7], 3aKOHOAABYOr0 PEryJIIOBaHHS TEICKOMYHIKAI[IMHUX BiJTHO-
cuH [8], Xoua B OKpEeMHX Mpalsix aKIEHTYETbCS yBara Ha HEOOXi1THOCTI
ONTHUMAJILHOTO TIPAaBOBOTO 3a0e3meueHHs I1i€i HOBOi cepu CyCHiIbHOTO
YKUTTSA, BKIIOYAIOUH ¥ TEPMIHOJIOTIUHY CKJIaJIOBY.

Bapro 3ynmunmtHCS Ha KOpoTKid Xapaktepuctuili LE (Digital
economy) SIK €KOHOMIKH, MO 0a3yeThCs Ha MUPPOBUX KOMIT IOTEPHHUX
TeXHOJOTisAX. HeBis’€eMHOIO CKIIAJIOBOIO TaKOi €KOHOMIKH € €JIeKTPOHHUU
O0i3Hec — (BeaeHHsA OyAb-sIKOi OI3HEC-NISUIPHOCTI Yy TJIOOAJIBHUX Telle-
KOMYHIKallliHUX Mepekax), HOro CKIajoBi (Hacammepel, e-KOMepIls sK
TOProBa AiSUIBHICT, IO MA€ 3a METy OTPUMaHHS NpUOYTKY Ha OCHOBI
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KOMIUTIEKCHOI aBTOMaTH3aIlii KOMEPLIHHOTO UKy Yepe3 TJI00aTbHY MEPEKY)
Ta pI3HOMaHITHI Oi3HeC-MO/eNi Ta 3aco0u: €JIEeKTPOHHUN MarasuH; eleK-
TPOHHHUH JOBITHUK-KATAJIOT; €IEKTPOHHI I'POIIIi; €JIEKTPOHHI TUIATIKHI CHC-
TEMH; €JIEKTPOHHUI ayKI[IOH; €JIEKTPOHHUI TOPrOBEJIbHUI LIEHTP; €EKTPOHHI
TUJIEpH; BIPTyallbHI CIIBTOBApUCTBa Ta 1H. BKpail BaXXJIMBUM €JIEMEHTOM
enekTpoHHoi komepiii (six 1 L[E B3arani) € enekTpoHHUII OOMIH TaHUMU
(oOMiH Gi3HEC-TaHUMH CTAaHAAPTU30BAHOTO (POPMATy IO MPUHIIMITY KOMIT FO-
TEp-KOMITI'FOTEp MDK TOPrOBUMH NapTHEpaMu Ta IHIIMMU YYacHUKaMU
BimHocuH IIE, mo Ha chorogHi € HAWOUIBIN BiAIPAIbOBAHOK TEXHOJO-
riero) [9]. HopmartuBHo-mpaBoBe perymoBanHs [[E Mae BpaxoByBatu
3a3HayeHl Ta 1HOI i1 CKIanoBl (B T. Y. TAKMX BaXJIMBHUX il YYAaCHHUKIB, SIK
€JIEKTPOHH1 YMOBHOBA)KE€HI OpPraHuW — HEBIJ’ €MHY YacTHHY €JIEKTPOHHOTO
ypsiLIyBaHHs, 3alPOBAKEHHS SIKOTO B YKpaiHi TpuBae nonay 10 pokis [10].
[neanbHUM BapiaHTOM TaKOTO PETYJIOBAHHS CTaB OM KOAU(IKaLIHHUHN aKT,
ak B O0’ennanomy KopomicTsi [11] 3akon mpo LIE [5; 12] ab6o Kogekc
[{E, 1m0 KOMILJIEKCHO BpEryJiroBaB OM OCHOBHI BUAM BIIHOCHUH, IO CKJIa-
naroThest 3a LIE. BiacyTHICTh Takoro akta peryJiOBaHHS 3a0€3MEUyEThCS
HU3KOIO aKTiB 3aKOHOJABCTBA, CEPEl AKUX — CICIIaIbHO MIPUCBSIUEHI OKpe-
MHUM acrniekTaMm (PyHKIIOHYyBaHHs 1H(OpMaIiifHOTO CyCHiabCTBa, ITU(POBOT
€KOHOMIKHU SIK MOTO CKJIaJIOBOi, a TaKOX aKTH, IO MICTITh OKpeMi HOpMU
I0JI0 3aCTOCYBaHHS NU(DPOBUX TEXHOJOTIA y TIEBHUX BHUJAX BiTHOCHH —
[IUBLIBHKX, TOCTIOMAPCHKUX, aAMIHICTPATUBHUX, 1010 IMMyOJIYHHUX 3aKyIiBEb,
omojaTkyBaHHsi Ta iH. Came Iell nUIIX XapakTepHHM Ay YKpaiHu Ta
OUTBIIOCTI KpaiH CBITYy. AKTH 3aKOHO/IaBCTBA, 1110 PErYIIOIOTH (OLIBIIO0 YU
MEHILIOI0 Mipot0) BiiHOcMHU L{E MO>kHa yMOBHO MOALIMTH HA KiJIbKa OJIOKIB:
I-11 610K — akTH 1010 QYHKIIIOHYBaHHS 1HGOPMAIIHHOTO CYCH1IbC-
TBa, B T. 4. 3akoHH: «[Ipo iHdopmarito» [10] peryntoe BITHOCHHU WIOIO
CTBOPEHHSI, 30MpaHHs, OJepKaHHs, 30epiraHHs, BUKOPUCTAHHS, MOITUPEHHS,
OXOpOHH, 3axXUCTy 1H(opMallii, B T.d. BiIOOPAKEHOI B EICKTPOHHOMY
BUIJISI/II; BU3HAUA€E OCHOBHI HAIPSIMU JIEP>KaBHOI 1H(OPMAIIIHOT MOTITHKU:
CTBOpPEHHSI yMOB Ui (opMyBaHHS B YKpaiHi iH()OPMAIIHHOTO CyCHiJIbC-
TBa, CTBOPEHHs 1H(OPMALIIMHUX CUCTEM 1 Mepex I1H(opmalli, po3BUTOK
€JICKTPOHHOTO YpsIyBaHHs; 3a0e3neueHHs 1HGopMaIliiHoi 0e3rneku YKpai-
HU Ta iH.); «[Ipo goctyn no myGaiunoi iHdopmarii» [13] Bu3HaUae mops oK
3MiICHEHHS Ta 3a0e3MeueHHs IpaBa KOKHOTO Ha JOCTYM 110 iHpopMailii, 1o
3HaXOJUTHCS Y BOJIOAIHHI Cy0’€KTIB BJIaJIHUX MOBHOBAXEHb, 1HIITNX PO3IO-
pPAAHUKIB MyOIi4HOI iHQOpMaIlli, BU3HAYEHUX LIUM aKTOM, Ta iHdopMallii,
10 CTAaHOBUTH CYCIIUIbHUM 1HTEpec, Ta mependadae 30KpeMa: cepen HKepent
noctynHoi 1H(opmanii odimiitHi BeO-caliTh B Mepexi [HTepHeTr, enuHuit
JIep>KaBHUM BeO-TIOpTal BIAKPUTUX JaHUX (CT.S); 3aKpIIIIOE TOHSATTS
ny6niyHoi iHpopmarii y Gopmi Biakputux nanux (my6miyHa iHdopmariis y
dbopmari, mo 103BOJSIE ii aBTOMATH30BaHE OOPOOJIEHHS EIEKTPOHHUMH
3aco0amu, BITBHUM Ta O€30IIaTHUN JOCTYN A0 HEl, a TaKOX i1 Mojasibliiie
BUKOPHUCTAaHHS), MOPSAOK 11 HaJaHHS PO3MOPSIHUKOM Ha €MHOMY JEpPiKaB-
HOMY BeO-TIOpTaJli BIAKPUTUX JAHUX Ta HA CBOIX BeO-caiiTax, CBOEUACHOTO
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OHOBJICHHS Takoi 1H(OpMaIlii; MOKJIaJeHHS 000B 3Ky 1100 CTBOPEHHS Ta
3abe3reueH s (PyHKIIIOHYBaHHS €MHOTO JIEP>KaBHOTO BEO-TIOPTATy BIIKPUTUX
JAaHUX HA IEHTPAIbHUI OpPraH BUKOHABYOI BJIAJH, IO peali3y€e JEp:KaBHY
NOJIITUKY y cdepl enekTpoHHoro ypsayBaHHs (cT. 10-1); «lIpo Tenexomy-
HikaIii» [14], skuii BCTaHOBJIIOE MPABOBY OCHOBY isUIBHOCTI y cdepi
TEJIEKOMYHIKAI[iH (€1eKTPO3B 3Ky ); BU3HAUAE TIOBHOBAKECHHS JIEPKABU 110]I0
YOPaBIiHHS Ta PEryJIlOBaHHS 3a3HAu€HOl MISJIBHOCTI, a TaKOX IIpaBa,
000B’SI3KM Ta 3acaJ BIAMOBIAAIBHOCTI (PI3MYHUX 1 HOPUAUYHHX OCIO, sKi
OepyTh y4acTh y MiH AiIbHOCTI 800 KOPUCTYIOTHCS TEIEKOMYHIKAIlIHHIMHI
nociyramu); «IIpo enekTpoHHI HOKYMEHTH Ta €JIEKTPOHHUU JTOKyMEHTO-
00ir» [15] (BcTaHOBIIIOE OCHOBHI OpraHi3alifHO-MPaBOBI 3aCau €JICKTPOH-
HOTO JJOKyMEHTOOOIry Ta BUKOPUCTAHHS €IEKTPOHHUX NOKyMEHTIB), «IIpo
eNeKTpOHHUHN 1MdpoBuid mignucy [16] (BU3HAYaB MPaBOBHM CTATyC €JEK-
TPOHHOTO IU(POBOrO MIAMUCY Ta PETYJIIOBAB BIAHOCHHH, II0 BUHUKAIOTDH
MIPU BUKOPHUCTaHHI €JIEKTPOHHOTO ITU(POBOTO MIAMKCY; BTPATUB YUHHICTH
sriqHo 3akony «lIpo enexktponHi moBipui mociyru» [17]); «I[Ipo 3axuct
iHpopMalii B iHpoOpMaliiiHO-TeIeKOMYHIKaliifHux cucremax» [18]; «IIpo
OCHOBHI 3acaau 3a0e3rnedeHHs1 KioepOesneku Ykpainm» [19] (BuzHauae mpa-
BOBI Ta OpraHi3alliiiHi OCHOBU 3a0€3MEYCHHS 3aXUCTy JKUTTEBO BaXKIUBUX
1HTEpECiB JIIOAMHM 1 TPOMATHUHA, CYCIIIbCTBA Ta ACPKaBH, HAIllOHATBHUX
iHTepeciB YkpaiHu y KibepmpocTopi (BipTyaldbHOMY IPOCTOpi), OCHOBHI
1711, HAMpSIMU Ta TMPUHIUMIIN Jep)KaBHOI MOMITHKHA y chepi kibepOe3neku,
MOBHOB&)XEHHS JIEP’KaBHUX OPraHiB, MIANPUEMCTB, YCTaHOB, OpraHizalliu,
oci0 Ta rpomansH y Il cdepi, OCHOBHI 3acaaul KOOPAMHAIII iXHBOI
TISJIBHOCTI 13 3a0e3neueHHst kioepoesmnekn); «[Ipo JepxaBHy ciyx0y crie-
I1aJILHOTO 3B’SI3Ky Ta 3axucty iHdopmaliii Ykpainu» [20], skuii BU3Hauae
MPaBOBI OCHOBH oOprasizamii Ta HISUTBHOCTI Ii€i CIy»)OH SIK JEepKaBHOTO
Oprany, MpU3HAYEHOTO i 3a0e3neyeHHs (YHKIIOHYBaHHS 1 PO3BHUTKY
Jep>KaBHO1 CHCTEMHU YPSAJIOBOro 3B’s3Ky, HallioHanbHOI cHUCTeMHM KOH-
dineHmiiHoro 3B’s3Ky, (opMyBaHHS Ta peaiizaiii Jep>KaBHOI IMONITHKU
y cepax kpunrorpadiyHOr0 Ta TEXHIYHOTO 3aXUCTy iHQopMmarlii, Teie-
KOMYHIKallli{, KOPUCTYBAaHHS paJl04aCTOTHUM pECypcoM YKpaiHu, MOLITO-
BOTO 3B’S3Ky CIELIAJIbHOTO MPU3HAYEHHS, YPAI0BOro (elb]’erepchbKoro
3B’SI3Ky, 1HIIUX 3aBJaHb BIAMOBIIHO IO 3aKOHY, BU3HAYa€ OCHOBHI i1 3aB-
JAHHS, TPUHIIAIN TiIsUTHHOCTI Ta TOBHOBAKEHHS Ta 1H., & TAKOX IiA3aKOHHI
aKTH, cepell AKUX OCOOJIMBE MiCIIE MOCIIal0Th MPUCBSYCHI €IICKTPOHHOMY
ypsimyBaHHto [9; 22-23] Ta iH.;

II-i1 610K — MO0 PYHKIIOHYBaHHA HU(POBOI EKOHOMIKH SK CKJIa-
J0BOi 1H(QOPMALIHHOTO CYCNUILCTBA BKIOYae 3aKoHU: «IIpo enekTpoHHY
KoMmepiio» [24] (Bu3Ha4Ya€e opraHizaliifHO-PaBoB1 3acaiy JISUTBHOCT1 Y cdepi
€JIEKTPOHHOT KOMEPIIii, BCTAHOBIIIOE TOPSAIOK BUMHEHHS €JIEKTPOHHUX Tpa-
BOUMHIB 13 3aCTOCYBAaHHSAM 1H()OPMAIIHHO-TEIEKOMYHIKAIIIMHUX CHCTEM
Ta BU3Hayae mpaBa 1 000B’S3KM Y4YaCHUKIB BIIHOCHH y 11k cdepi), «IIpo
€JIeKTPOHHI J0BipYi mocayru» [17], mo perymroe BiIHOCHHU y cdepax
HAJaHHS CJEKTPOHHMX JOBIPYMX TOCTYT (MOCIYT, IO HAJAIOThCS UYepe3
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1H(hOpMaIIIHHO-TEIEKOMYHIKAIIIHY CHUCTEMY) Ta €JICKTPOHHOI ieHTudIKaIii
(mporenypyu BUKOPUCTAHHSA 1IEHTU(DIKAIIHHUX TaHUX OCOOU B €JIEKTPOHHIM
dopmi, SKIi OJHO3HAYHO BU3HAYAIOTH (i3UYHY, OPUAMYHY 0co0y abo
IpeCTaBHUKA IOPUANYHOI 0COOU), YUCTIEHH] MA3aKOHH1 akTh [25-26];

IlI-ii 610Kk — aKkTHM 3aKOHOJABCTBa, skl Oe3mocepenHbo IIE He
MPUCBSYCHI, TPOTE OKpPEeMi iX HOPMHU PEryJiol0Th NMEBHUN BHJ BIAHOCHH
LE ta indopmariitnoro cycninsctBa. Cepen HUX:

» kooexcu: Tocrogapchkuii Koaekc [27] MICTUTh HOPMH IPO
000B’SI3KOBE ONPUIIOJHEHHS JEP>KaBHUMH, Ka3eHHUMH Ta KOMYHaJbHUMU
i IPUEMCTBAMH, TOCIOJAPCHKUMH TOBAPUCTBAMH, IO KOHTPOJIOIOTHCS
JIEp>KaBor0 ab0 OpraHOM MICIIEBOTO CaMOBpsIIyBaHH, 1H(OpMaLlii PO CBOIO
JISUTBHICTh IIJIIXOM PO3MIIICHHS ii Ha BIIacHIN BeO-CTOpPIHIN/BeO-caiiTi abo
Ha odiliitHOMy BeO-caifTi cy0’eKkTa yIpaBiiHHS 00’ €KTaMH JIepKABHOT/KOMY-
HAJIBHOI BJIACHOCTI, IO 3MIACHIOE (PYHKIIT 3 yHpaBIiHHS MiJIPUEMCTBOM
(crarti 73, 75, 77-79, 90); LluBIIbHUIA KOAEKC 3aKPIIUIIOE TOJIOKECHHS
II0JI0 MOKJIMBOCTI: BiJIoOpaxkeHHs 1H(oOpMaIlii B €IEKTPOHHOMY BUTJISII
(ct. 200); BYMHEHHS MPABOYMHY B eIEKTpOoHHINA popmi (cT. 205) sk onxHiel
3 Mogudikamiii mucbMoBoi ¢opmu (cT. 207); BigoOpakeHHS TBOPY y 3a-
rajgbHOJOCTYITHUX €ICKTPOHHUX cucTemax iHpopmariii (cT. 442); eNeKTpOoH-
HOI (OpMH pPO3paxyHKIB — 3a JOMOMOTOI0 PO3PaXyHKOBUX JTOKYMEHTIB
y enekrpoHHomy Burisiai (ct. 1087); IlomatkoBuii konekc, skuii (cepen
IHIIIOTO) Tependadae: BUKOPUCTAHHS €IEKTPOHHUX PECypciB y cepi omomart-
KyBaHHS (€IMHOTO PeecTpy MOAATKOBUX HAKIAJAHHUX Ta €IMHOTO PEECTPY
AKIM3HUX HAKIIAJHUX, SKI BEAYTHCS B €IEKTPOHHOMY BUTJISAJI IEHTPAIIb-
HUM OpPraHOM BUKOHABUOi BJIaaH, 110 3a0e3neuye (opMyBaHHS Ta peasizye
JIep>KaBHY TOJIATKOBY 1 MUTHY TOJITUKY; HaJaHHS MOCIYT €JIEeKTPOHHOIO
nudpoBoro mianucy (cT. 14); opraHizailito BNPOBAIKEHHS EIEKTPOHHHUX
CEpBICIB /I Cy0’ €KTIB TOCHOJIAPIOBAHHS K OAHY 3 (DYHKIII KOHTPOIIIO-
rounx oprafiB (ct. 19-1) ta 1H.; Kojekc 3akoHIB Mpo aaMiHICTPAaTUBHI
npaBonopyuieHHs: Ta KpuMinanbHul KOAEKC, 110 mepeadaydaroTh BiJIMOBI-
JaNBHICTH (B1AMOBIAHO — aJIMIHICTPAaTUBHY Ta KPUMIHAJIbHY ) 32 MIPABOIIOPY-
HIEHHS (3710YMHU), TIOB’sI3aH1 3 HEPABOMIPHUM BUKOPHUCTAHHIM LU(MPOBUX
TEXHOJIOT1H; MpoIlecyanbHl KOJEKCH, B SKHX 3aKpIIUICHO HOPMHU MPO BH-
KOPHUCTAHHS €IMHOI CYJIOBOi 1H(OpMaIliiTHO-TEeIeKOMYHIKAI[IHHOI CUCTEMU
BiAMOBITHO 110 3akony «IIpo cymoyctpiii i cratyc cymuiBy [28, ct. 15-1] Ta in.;

» 3axonu.: «IIpo Kabiner MiHicTpiB» nependayae ONMpUIIOIHCHHS
Ha odiuiiiHomy BeO-caiiti Kabinery MinictpiB Ykpainu (KMYVY) mpoekTiB
aKTiB Ypsily Ta MPUUHSATUX B YCTAaHOBJICHOMY MOPSIKY moctaHoB KMY
(crarti 50; 52); «IIpo no3BinbHY cuctemy y cdepl rocnogapcbKoi isiiib-
HOCTI» 3aKpIIIIO€: 000B’SI30K OpraHiB BUKOHABYOI BIaJH IOJAO0 CTBOPEHHS
Ta 3a0e3neueHHs] (QYHKIIOHYBaHHS B Mepexi [HTepHeT BeO-CTOPIHOK, sIKi
MICTATH 1H(OpMaLio, HEoOXiIHy Cy0’ €KTaM TOCIOAApIOBAHHS IJIs MPO-
Ba/DKEHHSI HUMHU TOCIIOAapChKOi AISIBHOCTI (CT. §8); MOXKIJIMBICTh TOJaHHS
B €JIEKTPOHHIK (opMi 3a JOMOMOIOK 3ac0o0iB TEICKOMYHIKAIIA 3asBU
npo onepkaHHs (mepeodopMIIeHHs, OJepX)aHHS TyOJikara, aHyITIOBAaHHS)
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JIOKYMEHTa JIO3BUIBHOTO XapaKTepy, a TaKOXK IOBIIOMJICHHS J103BLIBHOTO
opraty Ipo BiJIMOBY y BHaul Takoro qokymeHra (ct. 4-1); «IIpo nepxaBHy
peecTpaLio IOpUIMYHUX 0Ci0, (I3UUHUX OCIO-TIIIPUEMIIB Ta TPOMAICHKUX
dbopmyBaHb» [29] MICTUTh BU3HAYCHHS HU3KU TMOHSTH (IIEPCOHATHLHOTO
KaOIHEeTy MIANPUEMIIS, TTOPTATY E€JICKTPOHHHUX CEPBICIB, KOAY JOCTYITY N0
pe3yNbTaTiB HAJaHHS aaMIHICTPATUBHUX MOCIHYT y cdepi aepxaBHOI pe-
ectparii); «IIpo akmionepni ToBapuctBa» [30], skuii mepexdavae: po3mi-
IICHHS Ha BJIACHOMY Be0-CaiTi aKI[IOHEpPHOr0 TOBApHUCTBa 1H(OpMaIlii mpo
MPOBEJICHHS 3arajibHUX 300piB akiioHepiB (CT. 35), a TaKOX MPO MOKIIU-
BICTb HAJIaHHS aKI[iOHepaM Ui O3HAHOMIIGHHS B EJIEKTpOHHINA (opmi
JIOKYMEHTIB, Ha MIACTaBl SIKMX NPUHAMATUMYyTbCS PIIICHHS Ha 3arajlbHUX
360pax (cT. 36); 6e3mokymenTapny popmy akiii (cT. 20); «IIpo myOmiuni
3akymiBii» [31], B sKOMy 3aKpilJIeHO BU3HAYEHHS HU3KH MOHATH (CT. 1):
ABTOPU30BAHMI EJIEKTPOHHUN MaillaHYMK BeO-mopTay YMOBHOBAXEHOTO
opraHy 3 MHUTaHb 3aKymiBeldb 1H(OPMAIIMHOTO pecypcy YIOBHOBaXKe-
HOT'O OpraHy, MOPSIOK BUKOPHCTAHHS 3a3HAYEHMX OO0’€KTIB Ta PECypciB,
000B’SI3KOBICTh ONPWIIIOIHEHHS 1H(OpMAIi MPo 3aKymiBil Ha BeO-caifTax
3aMOBHUKa (y pa3l HasiBHOCT1) ab0 BeO-calTax BiMOBIAHUX OPraHiB BJIAJIHU,
opraHiB wmicieBoro camoBpsayBaHHs (cT. 10) Ta iH.; «IIpo 3axuct mpaB
CrokuBauiB» [32], 10 cepea I1HIIOrO 3aKpIiIUTIOE BU3HAYEHHS TMOHATTS
«ETIEKTPOHHE MOBITOMIICHHs (CT. 1), mpaBa crokuBava B pa3i yKIaJCHHS
JIOTOBOPY 1032 TOPTOBELHUMH 200 O(hICHUMHU MPUMIIIEHHSIMU Ta Ha BIACTaHi,
B T.4. 3 BHKOPHCTaHHSM €JIGKTPOHHHMX 3aco0iB 3B’s3Ky (cT. 13), mpaBo
CHOXKMBa4a HA BUKOPUCTAHHS EJIIEKTPOHHUX IUIATLOKHHUX 3aco0iB (cT. 17),
BIJIMOBITAJIBHICT 3a BIJACYTHICTh HEOOX1AHOI, TOCTYMHOi, JTOCTOBIPHOI Ta
cBoevacHoi 1H(opMartii mpo mpoaykiliro adbo mpoaasi (y BUMIAIKaX, BU3HA-
yeHux 1.7 4.1 cr.23 3akony Ykpainu «IIpo enekTpoHHY KOMEpILIO»;
3aKOHH, IO MepeadavaroTh BUKOPUCTAHHSA €IEKTPOHHUX rpomrei — «IIpo
Hamionaneauii 6ank Ykpainm» [33], «[Ipo mnaTikHi cucTeMH Ta TMepekas
KomTiB B YkpaiHi» [34], «[Ipo Ganku i 6aHKIBCHKY AisUIbHICTB» [35] Ta iH.

» nio3akouwHi axkmu, B T.d. TPO: MIATOTOBKY NPOCKTIB aKTiB
3aKOHOJaBCTBA B €JEKTPOHHIA QopMi [36], (GyHKLUIOHYBaHHS MOpPTaIy
€JIEKTPOHHUX CEPBICIB IOPUAUYHUX 0Ci0, (I3UYHUX OCIO—TMIANMPUEMIIIB
Ta TPOMaJICbKUX (OopMyBaHb, II0 HE MAIOTh CTATYCy IOPUAMYHOI OCOOH,
(GYHKIIOHYBaHHS €JIEKTPOHHOI CUCTEMHM 3aKyIiBelb Ta MPOBEICHHS aBTO-
pu3alli eJeKTPOHHUX MalgaH4duKiB [37], Mpo 3aXUCT €NEeKTPOHHUX OaHKIB-
ChbKHUX JIOKyMEHTIB [38] Ta iH.

BucHoBku. B OU1bIII0CTI aKTiB 3aKOHOJJABCTBA 3yCTPIYAIOTHCS HOPMH,
[0 PeryioioTh 1H(OopMalliiiHl BigHOCHHHU, 30KpeMa y chepi LE. ¥V Bep-
XOBHI Pazl moompalbOBYIOTBCS MPOSKTH HOBUX 3aKOHIB, MOB’s3aHI 3 BH-
KOPUCTAHHSIM E€JIEKTPOHHUX PECypCiB, B T. 4. «IIpo enekTpoHH1 KOMYHIKaIIii».

Ile cBimuuTh Mpo TE, MO OAraTo aKTiB 3aKOHOJABCTBA, SIKI TIEHO YH
THIIIOI0 MIPOIO PETYJIIOIOTh BIAHOCHHH Y cdepi IUPPOBOT EKOHOMIKH CTPIMKO
301IBIIY€THCS, @ TOMY OPIEHTYBATHCS B HbOMY CTa€ MpoOJIeMaTUYHO, B T. .
BU3HAYUTHCA 31 3MICTOM BIAMOBIAHMX TEPMiHIB, 3aKPIIUIEHUX Yy 3HAYHIN
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KUIBKOCTI aKTiB 3aKOHO/IABCTBA P13HOI FOPUAMYHOI CUIIU 1 0€3 3a0e3neueHHs
ix (tepminiB) yHidikamii. Oxpemi noustts LIE noci He Bu3HayeHi Ha 3a-
KOHOJaBYOMY piBHI, 30KpeMa MOHSITTS eJIeKTPOHHOTO Oi3Hecy (E-Business),
[0 TMOYaB BUKOPUCTOBYBATHCSA CIIOYATKYy 3a KopaoHoM [39], a 3romom
y BITUM3HAHOMY 3aKOHOAABCTBI [40]. UncneHHI HOPMATUBHO-TIPABOBI HOPMH,
3aKpiMieHl B aKTax 3aKOHOJIaBCTBA, MOTPEOYIOTh BJOCKOHAJIEHHS 34 CHCTe-
MOI0, IO Tepeadadae 30cepeKEHHs OUTBINOT iX YaCTUHU B OJJHOMY aKTi —
Kopaekci 1indpoBoi eKOHOMIKH YU 3aKOH1 TTPO MUGPOBY EKOHOMIKY, 1€ OyJIn
0 xoaudikoBaH1 KIIOYOBI nojioxkeHHs 1mo10 1{E, a came:

» BHU3HAYCHHS MOHATH (IIU(POBA/CICKTPOHHA EKOHOMIKA, CJIEKTPOH-
HUN O13HEC, eIEKTPOHHA KOMEPIIisl, €IEKTPOHHHM JIOTOBIp, €IEKTPOHHI TO-
CIIyTH, ENEKTPOHHUNA YPsijl, €IEeKTPOHH1 YIIOBHOBAYKEHI OPTraHU, eJIeKTPOHHHUI
oOMiH iH(opmartieto, [HTepHET-Mara3ut, CroXXKuBadi eJIeKTPOHHUX TOCTYT,
€JIEKTPOHHI KOMYHIKaIlii TOIIO);

» OCHOBHI 3aca/ii BUKOPHCTaHHS EJICKTPOHHHX pecypciB y cdepi LIE;

» CyO0’eKTHHUH CKJIal BiTHOCHH IIi€l cdepu (cyO’ekTu e-0i3Hecy Ta
iX camoperyJiBHI opraHizaiiii, Clo>kKuBadi, yIOBHOBA)KEHI OpTaHN);

» ix mpaBa Ta 000B’s3ku y cdepi [IE, MmexaHi3Mu 3aXucTy mpaB Ta
3aKOHHUX 1HTEPECIB, BIAMOBIAANBHICTh 3a MOPYIICHHS B 111 cdepi Ta HAC-
JAKY 37T0BXKUBAHHS MpaBaMu, OCOOJIUBOCTI PO3IIISALy KOH(IIIKTIB/CIIOPIB.

Ile BimnmoBimano 6 He ymmre OCHOBHHUM 3acajiaM PO3BUTKY 1H(Op-
MalliifHOTO CYCHUIbCTBA B YKpaiHi 010 BJOCKOHAJIEHHS 1H(POpMAIIIiTHOTO
3aKOHOJIABCTBA 3 TOYKHU 30py Horo konudikarii [40], a i Hamanmo 6 ydac-
HUKaM BigHOCHH y cdepi LIE, mo cTpiMKO pO3BUBAETHCS 1 BUTICHSIE Tpa-
nuiiHl popMu BeleHHs O13HeCy, OLIbIIe MOXKIMBOCTEH peaii3allii CBOiX
IpaB Ta IHTEPECIB 1 BOAHOYAC — IX 3aXHCTY y pa3l MOPYIICHHS.

B TakoMy akTi HaBpsii 4M MOXKHA 3aKPIMHUTH BU3HAYCHHS BCIX MOHSTH
Ta BperymoBatu Bci BinHocunu y cepi LIE, mpoTe BiH mMae micTuUTH mO-
JIOKEHHS 110JI0 OCHOBHHUX aKTIiB 3aKOHOJIABCTBA, SIKI PETYJIIOIOTh MEBHUM BUJL
BIJIHOCHH Ta BU3HAYaIOTh 3MICT BiAMOBIAHUX MOHATH (ITogaTkoBHil KOmEKC
y chepi onogarkyBanHs;, 3akoH «[Ipo TuiaTiKHI CUCTEMU Ta TepeKas KOIITIB
B YKpaiHi» 111070 €JIEKTPOHHUX IPOIIEH Ta eEKTPOHHUX IUIATEXkKIB TOILO).

[TpuitsatTs rpyHToBHOTO akTa npo ILE 103BONUTH yAOCKOHAIUTH
BITYM3HSHE 3aKOHOJABCTBO, 10 PETYJIIOE BITHOCUHM Y Iii cdepi 3 TOUKU
30py 3MicTy, (OpMH, CUCTEMH Ta ajamnTailii 0 KpalluxX CBITOBUX CTaH-
JapTiB, a, MOXKJIUBO, i CTBOPUTH OUIBII JOCKOHAJE TIPABOBE PETyIIOBaHHS
BinHocuH L{E, Hix Bxke icHyro4e 3a KopoHOM. [IpoTe ycmilHe BUKOHAHHS
NoI0HOTO 3aBJaHHs MOTPeOye IPYHTOBHUX JOCIIIKEHb €PEeKTUBHOCTI pe-
rymtoBaHHs BifHocuH LIE 1 B YkpaiHi, 1 B kpaiHax 31 3HauHuM cermenToM L{E,
1 Ha MDKHAPOJHOMY PiBHI, a/Ke IU(PPOBUM TEXHOJIOTISIM HEB1JIOM1 KOPJIOHH.
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Vinnyk O. Normative-legal regulation of relations in the field of digital economy.

Background. The rapid development of digital technologies significantly affected
the relations in the economy, which acquires new features thanks to significant
opportunities to exchange information and, accordingly, establish relationships between
market participants: entrepreneurs, management subjects, consumers. These relationships
require special regulation, which should stimulate socially useful application of such
technologies and prevent abuse, and in case of unfair behavior of these relations
participants — to ensure its (relations) recovery and application of measures against
violators, including compensation for losses.

Analysis of recent research and publications. The works of many scholars are
devoted to the research of the problems of the development of the digital economy, but
they have not become sufficiently relevant due to the novelty for the domestic economy of
these relations, their complexity and insufficient level of legal regulation.

The aim of this article is to create the theoretical basis for normative-legal
regulation of the development of the digital economy and to determine its features.

Materials and methods. In carrying out the research, the following methods were
used: abstraction, deduction, analysis, synthesis, logical-legal, sociological and others.

Results. Novelty and previously unknown dynamism, inherent for the relations DE,
have caused the problems of their legal regulation, among which a considerable lag of the
legal regulation of such relations from a constantly changing state. Thus, the general
principles of legal regulation of this sphere have not yet been developed, and the experience
of countries with a significant segment of the digital component in the economy is quite
diverse: from the special law on digital economy in the United Kingdom to a significant
number of legislative acts regulating certain types of digital economy relations.

Conclusion. The array of legislative acts of Ukraine, which in one way or
another regulate relations in the field of the digital economy, is rapidly increasing, and,
therefore, it is becoming rather problematic to orient itself there in, including the content
of the relevant terms fixed in a significant number of legislative acts of varying legal
force and without ensuring its (terms) unification. All this needs to be improved, first
of all, in a system that involves concentrating most of them in one act — the Digital
Economy Code or the Digital Economy Law, which should codify key provisions for
the digital economy.

Keywords: digital economy, information technologies, electronic commerce,
e-government, electronic money, electronic document circulation.
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VAK 341:[004:738]

KPEI'YJI IOpiii,
K. 10. H., Ipodecop, 3aBiayBad Kadeapu 3arabHONPABOBUX IUCIHILTIH
KuiBcbkoro HalioHaJIBHOTO TOPTOBEIBHO-EKOHOMIYHOT'O YHIBEPCUTETY

BATPUMEHKO Bacuin,
K. 1. H., IOIICHT Kaepy 3arajibHOIPABOBHUX JTUCIUILIIH
KHiBChKOro HaIliOHATBHOTO TOPTOBEIHLHO-CKOHOMIYHOTO YHIBEPCUTETY

BATPUMEHKO Baunepii,
K. €. H., IOIICHT Kad)eapu CBITOBOTO rOCIOAAPCTBA i MIXXHAPOIHUX EKOHOMIYHIX
BigHOCHMH KuiBChKOTO HamioHasHOTO YHiBepcuTeTy iMeHi Tapaca [lleBuenka

ITPABOBE PET'Y 1IOBAHHSI
MIDKHAPOAHOI
EAEKTPOHHOI KOMEPIIII

Hocnioxceno ocobrueocmi konconioayii U yuiixayii npasoeoco pecyiro8aHHs
eeKMPOHHOT KOMepYil HA MIJDCHAPOOHOMY, De2iOHANIbHOMY Md HAYIOHANILHOMY DIi6HI.
Busnaueno winaxu 6npoeaodicenHs npasosux Mexamizmie CMUMYII0O8AHHA MA PO36UMK)
cucmemu MidDCHaApPOOHOI eleKMPOHHOT KoMepyii YKpainu y CyuacHux ymosax 0Cnooapro8anHsi.

Kniowosi cnoea: eneKTpoHHA KOMEpIlisS, €ICKTPOHHUN Oi3HeC, IpaBOBE pe-
TYJIOBaHHS €JIEKTPOHHOI KOMepIlii, MiXKHApOJHa eIeKTPOHHA TOPTiBIsA, THIOBUI 3aKOH
PO CJIEKTPOHHY TOPTIBIIIO, IHTEPHET-TEXHOJIOT 1.

Kpeeyn 1O., bampumenxo B., bBampumenxo B. IlIpaeosoe pezynuposanue
MEHCOYHAPOOHOU ITIEKMPOHHOU Kommepuuu. Hcciedosanvl 0cOOeHHOCHU KOHCOTUOAYUU
U YHUUKaAyUU NPpasosozo pecyiuposanus NEKMpPOHHOU KOMMEPYUU HA MENCOYHAPOOHOM,
PECUOHANBHOM U HAYUOHATIbHOM YposHe. OnpedeieHvbl Nymu GHEOPEHUs NPABOBbLIX
MEXAHUZMO8 CIMUMYIUPOSAHUSL U DA3BUMUSL CUCHEMbL MENCOYHAPOOHOU I1eKMPOHHOU
Kommepyuu Ykpaunsl 8 co8pemMenHbX YCA08UAX XO3AUCEO08AHUS.

Kiwuyegvie cnosa: dMeKTpOHHAS KOMMEPIHS, dJICKTPOHHBIN OM3HEC, TPAaBOBOE
peryJIupOBaHHUE JJICKTPOHHON KOMMEPIIMH, MEXIYHAapOIHAs JJICKTPOHHAs TOPTOBII,
TunoBoit 3aKoH 00 IEKTPOHHOM TOPTOBJIE, UHTCPHET-TEXHOJIOTUH.

IlocranoBka npo6aemu. Po3BuToK iHPOpMAIIHHUX TEXHOJIOTIM Ha
noyaTky XXI cT. TOKOpIHHO 3MIHMB MiAXiJ OpraHi3aliiHUX CTPYKTYp 10
CBOE€T AisibHOCTI. [ocTyn 10 pecypciB robabHUX 1HPOPMALIHHUX MEPEK
BIJIKPUB HOB1 MOKJIMBOCTI /I €JIEKTPOHHOI Komepilii. Ha cyuacHomy eTami
PO3BUTKY TOCIOJAPCHKUX 3B’SI3KIB came (YHKIIOHYBaHHS 1HGOpMaIiifHUX
Mepex OOYMOBIIIOE TPaBOBI Ta E€KOHOMIYHI 3acagdl XUTTSA COLIyMy —
HACTyTa€e epa MIKHAPOIHOT €JIEKTPOHHOT KOMEPITi.

© Kperya 10O., barpumenxo B., Barpumenxo B., 2018
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HeoOximHicTh 3an00iraHHs KpUMiHATI3aIlli Ta HEKEPOBAHOCTI PO3BUTKY
CUCTEM MIKHApPOJHOI €JIEKTPOHHOI KOoMepLii 00yMOBIIOE 3alpOBAIKEHHS
3BAKCHUX IOPUIUYHUX 3aXOiB, 3[IaTHUX CHPHUSITH PO3BUTKY NPHUBATHOTO
0i3Hecy B 1iK cdepi. 3 MoAAIBIINM PO3BUTKOM KOMYHIKAIIMHUX TEXHOJIO-
T Ta MOMIMPEHHSIM €JIEKTPOHHOI KOMEpIlli JJig TaKuX KpaiH, sK YKpaiHa
npoOjeMa peryatoBaHHs i€l chepu cTae HAA3BUYAMHO aKTYalbHOIO, aJIKe
HaIlla KpaiHa XapaKTepU3y€EThCS HEJIOCTATHHO CIPUSATIMBIMH YMOBAMH JIJISI
PO3BHUTKY IHTEPHET-KOMEPIII1 SIK Y IPAaBOBii, TaK 1 EKOHOMIYHIH TUTOIIMHI.

AHaTI3 ocTaHHiX aociaiTkeHb i myOuaikamiid. CydacHi BITUYM3HSHI
Ta 3apyODKHI HAYKOBIII, MPaBO3HaBII, (axiBil 3 MIKHAPOIHUX BITHOCHUH
JOCITIHKYBaJIA MPoOIeMy HOPMATHBHO-TIPABOBOTO 3a0€3MEUeHHS €JIEKTPOH-
HOT KOMEpIIli Ha PI3HUX €Tamax CTAHOBJICHHS Ta PO3BUTKY CBITOTOCIOAAp-
CHKHX 3B’SI3KiB.

[IpaBoBuUii acneKT BUKOPUCTAHHS IHTEPHET-TEXHOJOTIH B YKpaiHi
BuBuanu 1. binenuyk, B. I'aenko, JI. bopucosa ta M. Kosup [1]. [IpaBoBi
3acalid Ta 3aX0JM YJOCKOHAJIEHHS EJIEKTPOHHOI KOMEPIii JOCIiHKyBaln
B. bpmwxko, M. IlIBeus, A. HoBuupkuit ta B. umbamiok [2]. TIpoGraemu
Ta MEPCHEKTUBU PO3BUTKY MIKHAPOJHOI €NEKTPOHHOI TOPriBii B YKpaiHi
posrisinaB M. Bosuwuit [3]. [HTepHeT-TOPriBii B YKpaiHi MPUCBSIUEHO MPAIlO
T. Iy6oBuk [4]. MOXIJIMBOCTI BUKOPUCTAHHS €JIEKTPOHHOI KOMEpIIii cTanu
npeameTom nocaipkeHHs A. CamMmep [5], iHTepHeT-TexHoorii — JI. @piga
ta M. Jlinguepa [6—7].

VY3aranpHIOIOUN X MOTJISIN HA PO3B’S3aHHS 3a3HAYEHOI MPOOJIeMH,
MOJKHA CTBEPJIXKYBaTH, IO MPABOBE 3a0E3MEUCHHS MI>XXHAPOTHOI €JIEKTPOHHOT
KOMEpIIii MICTUThH JIUIIE HOPMATUBHE PEryIOBaHHsS chepu KOMEPLIHHUX
BIJIHOCHH 3a JOTIOMOTOI0 CyYacHHMX 3aco0iB KomyHikarii. [IpoTe nmutanHs
CTAHOBJICHHSI Ta PO3BHUTKY CBITOBOTO PHHKY €JICKTPOHHOI KOMEpIIii moTpedye
OLTBLI AETATBHOTO aHamizy. JlocmipkeHHs Horo piBHIB, MEXaHI3MIB i 1HCTpY-
MEHTapil0 MDXXHAPOJIHO-TIPABOBOTO PETYJIFOBAHHS BIUTMBATHUME HA MOKIIHBICTD
PO3pOOKH ePEeKTUBHOI Ta ONTHUMAJIBHOI cTparerii popMyBaHHS BITYU3HSHOTO
H1IPUEMHHULITBA.

MeTo10 CTaTTI € AOCHIIKEHHS MPABOBOTO PETYJIFOBAHHS M1XKHAPO/I-
HOI €JIEKTPOHHOT KOMEPIIil Ha Cy4aCHOMY €Talll, aHajli3 TEOPETUUHUX 3acajl
Ta TOJOBHHMX HAIPsIMIB CTAHOBIIEHHS 1 PO3BUTKY CHCTEMH MiKHAPOIHO-
PaBOBOTO 3a0€3MEUEeHHS eIEKTPOHHOT KOMEPIIii B YKpaiHi.

Marepiaau Ta MeToau. MeTo10I0T1YHOIO 0a3010 CTATTI € CHUCTEMa
3araJlbHOHAYKOBUX METOJIB IMi3HAHHS, HAYKOBOI 1HAYKIIT Ta JEAYKIIli, METO]
NOpIBHSHHSA, cuHTe3y W aOctpakuii. Kpim Toro, y crarri BUKOPHUCTaHO
3araJlkHOHAYKOBI METOIM JOCHTI/HKEHHS Ta CIIEIialbHI METOU HAyKOBO-TIpa-
BOBOT'O IMTi3HAHHS: TBOPYO-KPUTHUHUI Ta OMHCOBO-aHATITUYHUMN, ICTOPU3MY.

[HdopmarriliHy OCHOBY CTaTTi CTAaHOBJISITH MPABOB1 aKTH MiXKHAPOI-
HUX YCTaHOB, 3apyODKHI ¥ HaIllOHAJbHI JOBIAHUKH, MOHOTpadidyHa Ta
nepioiMyHa JIiTepaTypa, HOPMaTUBHO-IIpaBOBa 0aza €Bpomnenichkoi KoMicii
ta CBITOBOI Oprasizariii TOpriBii.
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Pe3yabTaTn gocaimkennsi. CTaHOBJICHHS Ta PO3BUTOK €IEKTPOHHOI
KoMmepii Sk GopMHU IPOSBY MIKHAPOJHUX €KOHOMIYHHX 1 MPABOBHX BIHO-
CHH MalOTh JIOCTaTHIO €BOJIOLINHY CKIIaZoBY. 30kpemMa, Bxke y 1960-x pokax
y CHJA TpaHCIOPTHUMHU KOMIIAHISIMU JUIsl 3aMOBJICHHSI O171€TIB Ta OOMIHY
1HpOpMAIII€r0 MK CITy)KO0aMu Tiepe MiArOTOBKOIO JI0 peiiciB BUKOPUCTOBY-
BaJIUCh HAMMIPOCTIII GOPMU CUCTEM E€NIEKTPOHHOIO O13HECY.

Ha movatkoBuX eTamax CBOrO PO3BHUTKY €JIEKTPOHHA KOMEPIis
criipanach Ha KOMYHIKaTUBHUH, 1HPpacTpyKTypHUl 0asuc, 10 He XapaKTe-
pHU3YBAJIUCS BUKOPUCTAHHSAM PI3HOMAHITHUX YHI(IKOBaHHX CTaHAAPTIB Ta
npoToKkoiB. [leprmm 3aransHONPUIHATIM CTaHAApPTOM cTaB Electronic Data
Interchange (EDI), sixuit npuiinsto y 1984 p. B pamkax Komicii OOH 3 npaBa
mixkHapoHoi Toprieii (FOHCITPAJI). Lleit cranmapt BU3Ha4aB TUIOBI Oi3HEC-
TpaH3aKIIii 1 TIOKyMEHTH (3aMOBJICHHS, HAKJIa/IH1, MUTHI JIeKJIapaliii TOIo), Kl
MaroTh Oyt 00poOIIeHi Ta mepenani uepes nudposi mepexi [2, c. 24].

3 pO3BUTKOM TJI0OanbHOI Mepexi I[HTepHeT HampukiHii XX CT.
BUHHKJIA 00’ €KTUBHA HEOOXI1/IHICTh 3aCTOCYBAaHHS BIAMOBIAHUX (HOPM eJeK-
TPOHHOT KOMepIlii, 30KpeMa IHTepHET-Mara3uHiB, /¢ KOPUCTyBadl MOTIJIU
3aMOBJISITH TOBApW Ta TOCIYTH 3 OILIATOI0 3a JOMOMOTOI0 OaHKIBCHKHX
KapTok. Po3BUTOK [HTEpHETY CTaB YMHHUKOM 3HAYHOTO 3HIKEHHS BHTpAT
BUKOPHUCTAHHS €JIEKTPOHHOI KOMEpIlli 3aBAsKU HU3BKIM BapTOCTI OOMIHY
iHpopMarli€ro, came ToMy Ha mo4atky 1990-x pokiB po3poOiieHO HOBHIA
crauaapt Electronic Data Interchange for Administration, Commerce and
Transport over Internet (EDIINT), sixkuii 6a3yBaBcsi Ha EDI Ta BU3HA4yaB
3acobu mepemaHHs EDI-TpaH3akiiii 3a JOMOMOIOI MPOTOKOIIB MEPEK
IP ta Iatepner [11].

Huni B mepexi InTepHeT mponaroTh, KymylOTh, MIHSIIOTh, 1HBECTY-
I0Th, NMO3UYAI0Th, BEAYTh NIEPErOBOPH, OPOHIOIOTH KBUTKU Ta TOTEINI, IPalOTh
Ha O1p>Ki Ta B Ka3MHO, PEKJIaMYIOTh, BIIKPUBAIOTh PAXyHKH Ta pOOJIATH BCE
K y MarepiaiizoBaHOMY JAUTOBOMY cepenoBuini. Komepiiis, 1o BUKOpHC-
TOBY€E €JIEKTPOHHI 3aCO0U 3B’SI3KY, CTajla HA3UBATUCS «EJICKTPOHHOIO», il
SKOIO 3a3BHYail pO3yMilOTh BUKOPHUCTAHHS KOMII FOTEPHUX MEPEX Ui CIpU-
SHHSI TPaH3aKIisIM, [0 BKJIOYAOTh BUPOOHHUIITBO, NUCTPUOYIIIIO, TIPOIAXK
1 IOCTaBKy TOBapiB Ta MOCIYT Ha PUHKY [2, c. 28].

BinnosigHo 13 3aransHonpuitaatum tpaktyBaHHsIM KOHCITPAJI Huni
JI0 €JIEKTPOHHOI KOMEPLIIi BITHOCSTH TakKi (POPMHU rOCOAAPCHKOI AisUIbHOCTI [8]:

» eneKTpoHHM 00MiH iHpopMmatiero (Electronic Data Interchange,
EDI);
enekTpoHHui pyx Kamirany (Electronic Funds Transfer, EFT);
€JICKTPOHHY TOPTIBIIO (e-trade);
€JIEKTPOHHI Tpoii (e-cash);

EJIEKTPOHHUN MapKeTUHT (e-marketing);
€JIEKTPOHHUM OaHKIHT (e-banking);
€JIEKTPOHHI CTPaXOBi MOCHYTH (e-insurance).
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HopmoTtBopua nisbHICTE ¥ cepi CTBOPEHHS MPABOBUX, aJIMIHICTPaA-
TUBHUX Ta OpraHi3alifHUX MPaBHJI €IECKTPOHHOI KOMEpIIi Ta eNeKTPOHHOTO
JIOKYMEHTOO00Iry 371MCHIOETBCSI OaraTbMa MIKHAPOJIHUMH Ta PErioHATbBHUMU
opranizaiisiMi. OCTaHHIMU POKaMH IIEHTPaMHU TaKoi JisUTbHOCTI cTaimu CBiTOBa
opranizauis Toprisii (COT), KOHCITPAJI, Kowmicis OOH 3 Topriii Ta
po3sutky (FOHKTAJI), BcecBitas mutHa oprasnizamis (BMO), Opranizaitis
€KOHOMIYHOTO criBpoOiTHHITBA Ta po3BUTKY (OECP), €Bpomneiicbkuii Coro3,
BceciTHs opranizaiiis inTenekryainbHoi BiacHocTi (BOIB) Ta iH.

CrtBOpeHHsT HEOOX1IHOI MIKHAPOIHO-IPAaBOBOi 0a3u €JIEKTPOHHOTO
o6Mminy po3nouasiocs y pamkax FOHCITPAJIL, sika po3poOuiia THIOBI 3aKOHU
«IIpo enexTpoHHy Toprieio» Ta «IIpo enexkTpoHHI HiAIUCH». 30Kpema,
16 rpyanst 1996 p. na 85 mnenapunomy 3acimanni FOHCITPAJI npuiinsto
13aTBepKkeHo pesomomieto ['enepanpHoi Acam6iei OOH A/51/628 Bin
30.01.1997 TumnoBuit 3akoH «IIpo eneKTpOHHY TOPTIBIIO», SKUH Mae
PaMKOBHUH, peKOMEHAAIIMHUM XapakTep 1 MPU3HAUYCHHUH IS BUKOPUCTAHHS
Jiep>kKaBaMU SIK OCHOBH JIJISI pO3POOKU HAIllOHATBHUX 3aKOHOJIABYMX AKTIB.
[le#t Mi>KHApOJHUN TOKYMEHT 3aKJiaB MPaBOBI OCHOBHU [ISIBLHOCTI B cepi
€JICKTPOHHOT TOPTiBJi; JaB BU3HAYCHHS TAKUM OCHOBHUM IOHSATTSM, SIK:
CJIEKTPOHHHI JOKYMEHT, JIEKTPOHHUIN TOKYMEHTOOOIT, €IeKTPOHHUHN Mi/IHC,
aBTOP €JIEKTPOHHOTO JOKYMEHTa, IH(popMalliiiHa cucTeMa; BU3HAB FOPHUINY-
HY 1 JIOKa30By CHJIy 32 JOKYMEHTaMH B €JIEKTPOHHINA (opMmi; BH3HAUUB
BUMOTH, II[0 BHUCYBAIOTHCSA JO EJNEKTPOHHOIO MIJMUCY SK 3aco0y mij-
TBEPJKEHHS IOCTOBIPHOCTI Ta IIUTICHOCTI €JIEKTPOHHOTO TIOKYyMeHTa [8].

3 MeTor0 po3BUTKY TunoBoro 3akoHy «IIpo enekTpoHHY TOPTriBIIIO»
B pamkax ['’A OOH y 2005 p. mignucano mixkHapoany Konsenmiro «IIpo
BUKOPHUCTAHHS €JIEKTPOHHUX TMOBIIOMJICHb Y MIKHAPOIAHUX YTO7ax», OCHOB-
HUM 3aBJIaHHSIM SIKO1 € BUPOOJICHHS €IMHUX 1 000B’SI3KOBUX MpPaBUJ BCTa-
HOBJICHHS TOPSIIKY YKJIAJACHHS ICKTPOHHHUX YO Ta iX BUKOHAHHS [9].

VY OGepesni 1998 p. Cekperapiarom COT omy0OmiKOBaHO JOTOBIIHL
«EnextponHa Toprisias i pors COT», mo Oyna nepmoto cupoboro COT
pPO3pOOKM MIIXOIIB J0 PErystoBaHHA cepu MIKHAPOIHOI €NEeKTPOHHOI
komepiii. Y 1998 p. CIIIA Bucynynu nponosuiiro B COT yknactu yroay
MK KpalHaMH-4JIEHaMH Ha BBEJIEHHS MOCTIHHOTO MOPATOPII0 MO0 MHUTA
Ha JIOCTaBKY TOBapiB Ta MOCIYT B eIeKTpOHHOMY BurJisi [10].

Onnocraiinoi miarpumku CIHIA 3 11i€l mpomno3uiiii He OTpUManu, aje
YYaCHHUKHU 3yCTpiul «BeNHKOi ciMKW» Ha Jlpyriii koHdepeHIii MiHICTpiB
COT y TtpaBui 1998 p. y XKenesi npuitasaTo Jlexnapaiito mpo riobanbHy
eNnekTpoHHy Komepitito (Declaration on Global Electronic Commerce), B ki
MiATBEPPKEHO TOMIEPETHIO MPAKTUKY OE3MHUTHOTO CTaTyCy IMIIOPTY MPOrpam-
HOT'O Ta arapaTHoro 3abe3nevyeHHs, HeOOX1JHUX JUIsl PO3BUTKY €JIE€KTPOHHOT
TOPTiBJIi 3 MOJOBXEHHSM TEPMIHY Ha OJUH PIK 32 YMOBU aBTOMATHYHOIO
nepersiAy 1 po3MUpPEeHHS HOMEHKIIATYpy B MaiOyTHbOMY. Jlekimapartis Takox
nopyuria ['enepanbhiit pagi COT po3pobutu podody nmporpamy JUis po3IIsiLy
yCIX TOPrOBENBHUX MUTaHb 3 I100aJbHO1 e1eKTpOHHOI TopriBii [11-12].
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EnextpoHHa koMepliisi Ha Cy4acCHOMY €Talll IMocija MpOoBiTHE MicIle
NOMDXK MEPCIEKTUBHUX HANPSMiB HOPMOTBOPUO-TIpaBoBoi AisuibHOCTI COT,
cepell AKX MO>KHA BUJIUTUTH PAJl KOHKPETHUX 3aXO/1B, a caMe:

» 3HWKEHHs 0ap’epiB y TOPriBii ToBapaMu iHPOPMAIIHHOT TEXHO-
jorii (KOMIT'IOTEpH, TEIEKOMYHIKAIliiiHe OoO0JaJHaHHS, HAYKOBI TpPUIIAIH,
mporpamMHe 3a0e3MeueHHs, MIKpOPOLIECOPH TOIIO);

» po3poOka HOBUX IPABOBUX ACICKTIB €JICKTPOHHOI TOPTiBIIi, BKIIIO-
YaloUd TaKl BAXJIMBI MPOOJIEMH, K 1AeHTUDIKALIS TIAMUCY MiJl TOKYMEH-
TaMU, 3aXUCT KOHQIIEHIIIHHOCTI, 1IEHTUYHICTh iH(OpMAaIIil i TOKYMEHTIB,
a TaKkoXX TOBapiB 1 MOCIYr, NEPeAaHUX EJIEKTPOHHUM IUIIXOM, 3aXHCT
AaBTOPCHKUX IpaB Ta 1H.;

» MUTHE ¥ MOJIaTKOBE OMOJATKyBaHHS TOBAapiB 1 OCIYT, SIKi iepesa-
IOThCSI €JICKTPOHHHUM IUISIXOM, HacaMmnepe, uepe3 cuctemy [nrepuer [13];

» CIEKTPOHHA TOPTIBIIS MPUITyCKAE TIepeIanHs iH(opmartii, MpOayKTiB
ab0 mochyr Ui MpoJaxy, HaANpUKIAJl, eIEKTPOHHUM HUIAXOM (EKCHOpTO-
BaHI KHUTH, 3BYKO- 1 BIJI€O3allCH, IPOrpaMHe 3a0e3neyeHHs Touo). barato
BU/IIB TIOCIYT MOXYTh OyTH HaJlaHl €JIEKTPOHHUM IUIIXOM — MEIAWYHI Ta
KOHCYJIbTallllHI, pe3€pBYBaHHS TOTENIB, KBUTKIB Ta 1H.;

» 00CITyrOBYBaHHS €JIIEKTPOHHUM IIISIXOM 3BUYAIHOI TOPTiBIIi TOBA-
pamu Ta MOCIyTaMH IUISIXOM €JIeKTPOHHOTO MepPeaaHHs BCIX HEOOXITHUX s
30BHIITHHOTOPTOBENBHOI Omepaii JOKyMeHTiB # iHmoi inpopmaii [14].

Kpim toro, nepkaBu-ydacHuili BcecBiTHbOI MUTHOI opraHizailli Ha
cecii 105/106 minnmucanu Jlexnaparito mpo Hamipy MO0 3alPOBAHKEHHS
PamkoBux cranmaptiB 3 Oe3meku Ta CHPOIICHHS (TOJETIIeHHs) CBITOBOI
TOPTiBJ, OJHUM 3 €JIEMEHTIB SKMX € TapMOHI3allis BUMOT BIJHOCHO MOIe-
PEHBOr0 €JIEKTPOHHOI'O TOBIIOMJIEHHS MPO BaHTaX IIiJ] 4ac IMIIOPTHUX,
€KCTIOPTHHUX 1 TPAaH3UTHHX BIAMPABICHB [7].

€Bporelicekoio exkoHoMmiuHoo Kowmiciero OOH Tta Llentpom OOH
CIIPUSIHHSI TOPT1BJI1 Ta €JIEKTPOHHOTO 013HECY MPHUIHATO TaKi aKTH:

» THIIOBA yrojaa OOMiHy MpH MDKHAPOJAHOMY KOMEPIIIHHOMY BHKO-
pPHUCTaHHI eJIeKTpOHHOTO 00MiHY maHuMu ([{omaTok mo Pexomenmarii Ne 26
«KowmepiiiiHe BUKOPUCTAaHHS YroJl OOMiHYy MpU €JIEeKTPOHHOMY OOMIHI Jia-
HUMI, TPUHHATOI pOOOYOI0 TPYIOI0 31 CIPUSHHS MIKHAPOJHUM TOPTOBUM
nporeaypam €Bpomneiicbkoi ekoHoMiuHOI kKomicii OOH Bix 23.06.1995) [15];

» yroja mpo eleKTpoHHy komepiito (Pexkomenparist Ne 31, mpuiinsra
[entpom OOH cripusinus Toprisii Ta enekrponHoro 013uecy (UN/CEFACT),
6epesenb 2000 p., m. XKenera) [16].

31e0UTbIIOTO 3a3HAaueHI aKTH MaloTh JICKJIapaTHBHE CIPSMYBaHHS
a00 3aKpIIUTIOIOTh JIMILIE 3arajibHi IPUHLMIN IEBHUX MPABOBIAHOCUH Y MEpPEX1
[aTepuer. Le#t daxkT moB’si3aHuil 3 TUM, 1110 3aKOHOJIABIII MOCTIOBHO, a T'0O-
JIOBHE, 00€pPEKHO, BAOCKOHATIOIOTH 111 HOPMH.

BaxxnmuBo po3risHyTH yHidiKalilo HOPM MDKHAPOIHOTO TpaBa, II0
peryioioTh (GyHKIIIOHYBaHHS MEpexXi [HTepHeT y paMkax €BpOINEHChKOTro
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nmpaBa. €Bporeiickke paBo Mepexi [HTepHeT BKiouae 0e3iu ITUPEKTHB
1 pe3omroniil. 30kpema, MO>KHA BUIUINTH TaKi KIIFOUOBI IOKyMEHTH:

» nupektuBa 97/7/€C €Bponeicbkoro mapiaameHty Ta Pamu Bifg
20.05.1997 «IIpo 3axuCT NpaB CHOKMUBAUIB Y JAUCTAHIINHUX KOHTPAKTAX)
(TuCTaHLIWHUN POJIAXK);

» nupektuBa 97/66/EC €Bponelickkoro mapjiaMeHTy Ta Pamu Bing
15.12.1997 mono oO6poOKH MEPCOHANBHUX JAHUX Ta OXOPOHH TAEMHUIII
NPUBATHOTO XUTTS B TEJIEKOMYHIKAI[ITHOMY CEKTOpI;

» nupekThBa €Bporeicekoro mapiaamenty Ta Pamm 1999/93/€C
Bix 13.12.1999 mpo mpaBoBi ocHoBH CIIBTOBapHCTBa JIsI €IEKTPOHHUX
IT1 ITTHCIB;

» mupektuBa 2000/31/€C €pomneiicbkoro mapiameHty i Paau Bix
08.06.2000 mpo nmesiki TpaBOBI aCMEKTH MOCTYT 1HGOPMAIIHHOTO CYCIiIb-
CTBa, 30KpeMa, €JIeKTPOHHOI KOMEpIIii, Ha BHYTPIIIIHLOMY PUHKY (IUpEKTHBA
PO EJIEKTPOHHY KOMEPIIII);

» nupektuBa 2000/46/€C €Bpomeiicbkoro mapmaMeHTy Ta Pamm
Bix 18.09.2000 mpo 3aHATTS, 3A1MCHEHHS 1 HATJIAA 3a MiANPHEMHUIIBKOIO
JISUTBHICTIO YCTAHOB Y Cepi eIeKTPOHHUX T'POIIEH;

» nupektuBa 2002/58/EC €Bpomneiicbkoro mapiameHTy i Pagu Binx
12.07.2002 momo oOpoOKH MEpCOHATBHUX JAaHUX Ta OXOPOHH TAEMHMII
MPUBATHOTO KUTTS B CEKTOP1 EIEKTPOHHUX KOMYHIKAIIH;

» pesonorlis €BpoIeichKOro napiaMeHTy po 0e3neyHe BUKOPHUC-
TaHHs [HTEepHeTy Ta HOBUX OH-JaiH TexHoJorii Bix 02.12.2004 [16-18].

VY Hamiiii nepxai 6a3uc I TPABOBOTO PETYJIIOBAHHS JiSTTbHOCTI
y cdepi BUCOKMX TEXHOJOriH 3akinaneHo y 1998 p. 3 npuitnarrsam Bepxos-
Hoto Panoro Vikpainum 3akony VYkpainu «lIpo HamionanbHy mnporpamy
iHpopmatuzarii»n. Toxai x cxBaneno Konmeniiito HaiionanbHoi mporpamu
iHdopmaTuzanii Ta npuitHiaTO 3aKoH YKpainu «IIpo 3aTBepaKeHHS 3aBJaHb
HarionansHoi mporpamu inopmaruzamnii Ha 1998-2000 poxm» [19].

KitouoBoro 3naueHHs HaOy0 npuitHATTS y 2003 p. 3akoHy Ykpainu
«IIpo enekTpoHHI AOKYMEHTH Ta EJEKTPOHHUN JOKYMEHTOOOIr», SKUH
BU3HAYAE MOHATTS €JIEKTPOHHOTO IOKYMEHTA Ta €IEKTPOHHOTO JIOKYMEHTO-
00iry, 3aKpilUliO€ CBITOBl TEHACHIII W00 BU3HAHHS HOPUAUYHOI CHIIU
€JIEKTPOHHOTO JIOKYMEHTa, BKa3y€e Ha MpaBa Ta 000B’s3KU CYO’€KTIB €JeK-
TPOHHOTO JOKYMEHTOOOIry, iX BiAMOBIJAIbHICTh Ta 1H. Y 3aKOHI JOTpH-
MaHO (DYHKIIIOHAJTbHO-EKBIBAJICHTHUN MIJXiJ A0 PO3YMIHHS €IE€KTPOHHOTO
JNOKyMeHTa, 3anponoHoBanuil Tunosum 3akoHoM IOHCITPAJI «Ilpo enek-
TPOHHY KOMepIliio». DyHKIIIOHAIbHO-EKBIBAJICHTHUM MIX1]] TPYHTYETHCS
Ha JIOCTI/DKeHHI IUIed Ta (QYHKIINA TpaJullifHUX BUMOT JO CKJIaJaHHS
JIOKYMEHTIB Ha Mamepi JJis TOro, o0 BU3HAUMUTH, K I M Ta QyHKIT
MOXYTh OyTH JOCATHYTI a00 BHMKOHaHI 3a JIOMIOMOTOI0 METOJIIB, IO
BUKOPHUCTOBYIOTHCS 32 €JIEKTPOHHOTO MepefaHHs faHuX. To/l K IpUuiHATO
1 3akon Ykpainu «IIpo enexrponnuit mudposuit miamucy [20-22].

[linmucana Yroaa mpo acoriaiito MiX YKpaiHOw Ta €BponeichbKkuM
Corw3oM Ta Oe3nocepenHs OMU3BKICTh JO PHHKIB KpaiH-uieHiB €C
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aKTyaJli3yIOTh HEOOXIJHICTh BU3HAYECHHS OCHOBHUX TCHJICHIIIN PO3BUTKY
BHYTPIIIHBO1 TOPTiBIIl €BPOMEHCHKOTO PUHKY Ta BUBYECHHS HOTO BIUIUBY Ha
BHYTPIIIHIA TOPTOBEIBHUN TPOCTIP 1 MOXKIMBOCTEH I BITYUZHSIHHUX
HinpueMIniB. Y 3a3HadeHid YTOJi peryIfOBaHHIO MUTaHb TOPTIiBIIi MPUCBS-
yeHo po3aut V. OcobnuBy BaroMmicTh Mae riaBa 6, sKa po3riisijac MUTaHHS
3aCHYBaHHS MIANPUEMHHUIIBKOL AISTTBHOCTI, TOPTiBIIl MOCIYyTraMH Ta €JIEKTPOH-
HO1 TopriBmi. TyT mpomnucaHi 3aX0oau, MO AAF0Th MOXKIIUBICTD JIJIST PO3BUTKY
IHBECTHUIIMHOTO Ta TOPTOBEJIbHOTO CcriBpoOiTHUIITBA 3 €C 3aBASKU 1MILIC-
MEHTAIIli 3MIH 010 3aCHYBaHHS MIAMTPUEMHUIIBKOT AISUTBHOCTI. BaskmuBum
KPOKOM Yy IIbOMy Ma€ CTaTH po3poOjeHa ypsaoM, TPOMAICHKUMH Opra-
Hi3allisIMM YU IHIIMMHU 3allKaBIeHUMH cTopoHamu Crpaterisi po3BUTKY
MIANPUEMHUIITBA, Ska O BpaxoByBajia BCl BUMOTH MiANMHCaHOI YTOIH, Ta
3a0e3nedyBana pO3yMiHHS MalOyTHIX 3aKOHOJABYMX Ta IHCTUTYLUHHHX
3MiH I0A0 MiANPUEMHHUIIBKOTO cepenopuina [23, c. 249].

Hactynuuii eram, skuil cnpusTUME PO3BHUTKY MIIIPUEMHHUIIBKOT
TUSTTBHOCTI, € CKOPOYEHHS KUTHBKOCTI KOHTPOJIOIUUX OPraHiB, sIKi 3/1€011b-
IIOTO MPHU3BOAATH 10 Kopymiii. [lepiri Kpoku y BuUpilIeHH] I[bOTO TUTAHHS
3pobsneHo B 2014 p., konu BiAOyIOCS 3HAYHE CKOPOYCHHS OpraHiB 3 KOHTPO-
morYuMu QYHKIAMH — 3 56 g0 27. OmHaK 3MIHU y KUIBKOCTI OpraHiB,
GyHKIIIN 1 MPaAIiBHUKIB HE 03HAYAIOTh ABTOMATUYHOTO IiJIBUIIIEHHS SIKOCT1
JEp’KaBHUX NOCTyT [24].

Bukonanns 1i€i raBu Ta riaBu 8 «JleprkaBHi 3aKymiBii» po3airy [V
Yroau 3000B’s3ye ypsan YKpaiHM OOMEXHUTHCh y HaJaHHI Jep>KaBHOI
JIOTIOMOTH, CIIPSIMOBAaHOI Ha MiATPUMKY BITYHU3HSHOTO TOBAapHOTO BUPOO-
HulTBa. OCOOIMBO 11€ CTOCYETHCS TUX MIAIMPUEMCTB, SIKI Peati3yloTh CBOIO
MPOAYKIIII0O HA BHYTPIIIHIX Taly3eBUX pHUHKAaX, 1€ MPHUCYTHI TOBapH-
KOHKYpeHTH 3 KpaiH-uieHiB €C. TakuMm 4MHOM, 3 OJTHOTO OOKy, 1€ MOXKe
NPU3BECTH JI0 MPUNHHEHHS JISTIBHOCTI HEKOHKYPEHTOCIIPOMOXKHOTO TTiIIpPH-
€MCTBa, a 3 IHIIIOTO, — CTUMYJIIOBAaTUME IMiAMPUEMITIB-BUPOOHUKIB ITyKATH
IHBECTHIIIT /TSI BIPOBA/KCHHS 1HHOBAI[IMHOTO BHPOOHUIITBA BITUM3HSIHHUX
ToBapis [23, c. 250].

Ha nuisixy po3BUTKY e€JIeKTpPOHHOI KOMepIii B YKpaiHi ocTae TN
PAI TIEPEIKO/I: MIaXpaichKi TPAHCAKIIIT, SIK1 3IHCHIOIOTHCS 32 IOTIOMOTOIO
BUKPAJICHUX PEKBI3UTIB KapTOK; Mara3uHu, M0 0€3BICTH 3HUKAIOTh 3 PUHKY
micysl YCHIITHO BUKOHAHUX adep; (HIKTHUBHI Mara3uHH, MpU3HaueHi st 300py
1H(opMaIlii Tpo KapTKH KIIIE€HTIB; TICUXOJIOTTYHUHN (hakTop To1o. Haibimbin
HeOe3MeYHNM, 3BUYaiiHO, € IaxpaiicTBo. 3a TIOMOMOrow Mepexi [HTepHeT
3MIMCHIOETHCS OLTBINe TPUALSATH BUIB IMIaXpaiichbKuX MiH [3, c. 250].

3 oy Ha 1€, BaXKKO MEPEOLIHUTH BAKIUBICTh MPUNHATTS 3aKOHY
VYkpainu «[Ipo enexrponHy xomepitito» y 2015 p., skuii BU3HA4Ya€e opraHiza-
IIITHO-TIPaBOBI 3acajii JisUTLHOCTI Y cdepl eNneKTpOHHOI KOMepIlii B YKpaiHi,
BCTAQHOBJIIOE TIOPSZIOK BYMHEHHSI €JIEKTPOHHHUX IPABOYMHIB 13 3aCTOCY-
BaHHAM 1H(OpMaIiitHO-TeIEKOMYHIKAllIMHUX CHCTEM Ta BHU3HAYa€ TMpaBa
11 000B’SI3KM YYAaCHUKIB BIAHOCHUH Yy cepi eNeKTPOHHOI KOMEpIlii, OMUCye
NOPSAOK YKJIaJaHHs yroJ y miit chepi [22].
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JIo OCHOBHMX HampsiMIB CTUMYJIIOBAHHS PO3BUTKY BITUU3HSHOTO
PUHKY €JIEKTPOHHOI KOMEPIIii BapTO BIIHECTHU: y3TOJIKEHHS MPABOBUX HOPM
YKIQJCHHS YTroJl B EJICKTPOHHOMY BHUIJISINI;, 3a0€3MEUEeHHS JEP>KaBHOTO
CIPHSTHHS PO3BUTKY €JIEKTPOHHOI KOMEPIIil AU YCYHECHHS MTePEIIKO]T 3TiHC-
HEHHS €JIEKTPOHHUX OTepaIliii, HeAOMyIIEeHHs Oyab-sIKUX (OPM TUCKPUMI-
HAaIlli, HaJJaHHsl YYaCHUKaM PiBHUX MpaB Ha CyJOBHM 3aXUCT; MOIIMPEHHS
iH(popMarii Ta 3100yTTs 3HaHb Cy0’€KTaMH TOCIIOAPIOBAHHS PO MOXKIIH-
BOCTI €JIGKTPOHHOI KOMEpIlii Ta mepeBaru s Oi3HeCcy Mpu iX BIPO-
BaJKEHHI; po30y10Ba iHOPACTPYKTYPH PUHKY €IEKTPOHHOI KOMEPITIi.

3aranom s YKpaiHu KIIOYOBUMH IEpEBaramMu Bij 3ampOBaKEHHS
3a3Ha4YE€HUX 3aXO0/1B IOBUHHI CTATH TaKI.

Ilo-nepute, 1HCTUTYIIHA TapMOHI3aIlisl ISUIBHOCTI EJIEKTPOHHOL
KOMEpIIii Ha BITYM3HSHOMY Ta €BporneicbkomMy puHkax. ¥ €C HisibHICTh
3 eNEKTPOHHOI KoMepIlii perymoerbest JupekruBoro 2000/31/€C. Tosapu
Ta MOCIyTH, TPUA0aH1 32 TOCEPETHUIITBOM €JIEKTPOHHOI KOMEPIIii, MPUpIB-
HSIHI 10 TIOCTYT, J0 SIKUX 3TiAHO 3 JIMpeKTHBOI HallekaTh: iHQOpMaIiiHi
cepBicH (HanmpuKIaj, IHTEPHET-Ta3eTH); OHJIAMH-TIPOAAaX MPOAYKTIB 1 MOCITYT
(KHMUTH, O714T, (PIHAHCOBI, TYPUCTUYHI MOCIYTH); MPO(ECiitHI MOCIYyTH (JIiKapi,
IOPUCTH, PICATOPH ); PO3BAXKAIBHI ITOCIYTH i OCHOBHI MTOCEPEIHUIIBKI TTOCITYyTH
(ocTym B IHTEPHET, MEPEAAHHs Ta XOCTUHT 1H(OpMallii); IHTepHEeT-peKia-
Ma Ta cnoHcopcTBo. [IpaBa Ta piBeHb 3aXHCTy OHJIAWH-CHOXXUBAYiB 3T1THO
3 HABEJICHUM JIOKYMEHTOM He€ TMOCTYMAaIOThCs TpaauLliiHOMY «odiaiiHo-
BOMY» CIOCO0Y, @ BUMOTH JI0 SKOCTI TOBapiB 1 MOCIYT TaKOX >KOPCTKI, K
1y 3BHUYAHUX Mara3uHax (HalpuKkjaja, CJiJ] BKa3yBaTH IIHY 3 MOJaTKaMu
Ta BUTPAaTaMH Ha IOCTaBKy) [17].

Ilo-Opyee, cripusiHHS PO3BUTKY BITUM3HSHOTO PUHKY €JIEKTPOHHOI
KOMepIIii Ta 30UIbIIEHHS MOTEHIIHHUX PUHKIB 30yTy 3aB/ISIKU 3aTyYCHHIO
memkanniB kpain €C. Cy0’ekTamMu €JIeKTPOHHOI TOPTiBII € JOMOTOCIIO-
JapcTBa, MianpueMcTBa (013HeC), IepKaBHUM CEKTOP.

Ilo-mpeme, CTUMYTIOBaHHS PO3BUTKY 1HPPACTPYKTYPHU €IEKTPOHHOT
TOPriBii. 3aBASKH TapMOHI3allli 3aKOHOJABYOTO TMOJSA B YKpaiHi MOXYTb
3’SIBUTHCS TaKl JIETajdbHI MIXKHAPOHI TUIaTKHI cucteMu, sik PayPal, eBpo-
MEHChKI OmepaTopH JIOTICTUKH, CUCTEMH 3axucTy iHdopmarrii. 1le Habmm3uTh
YKPaiHCHhKUX BUPOOHMKIB Ta €-TIOCEPEIHUKIB IO €BPOMEHCHKUX CIIOKMBAYIB.
A 3 yIpoBa/pKCHHSIM MOBHOIIHHOTO 4G-3B’SI3Ky TIepe0adyaeThCsi CyTTEBE
30UTBIIEHHS. AOCTYMY 10 CHCTEMM HaJlaHHS eJIeKTPOHHMX mociyr. Cmin
OUIKYBAaTH TaKOX Ha TapMOHI3AII0 CTATUCTUYHOTO CYNPOBOAY AiSUTBHOCTI
eJeKTpoHHOT KoMmepmii B Ykpaini ta €C, Hamaro[KeHHsS MOHITOPHUHTY
JUSIIBHOCTI B 11K cdepi.

BucnoBku. IIpoGnemaTnka MiKHAPOIHOT EJIEKTPOHHOI KOMEpIii
BiJIITpa€ 3HAYHY POJIb Y CUCTEMI OCHOBHHUX MPIOPUTETIB MPOBITHUX JCPiKAB
cBiTy. DaKTHUYHO, EJICKTPOHHA KOMEPIIiS B €MOXy 1H(POPMAIIHHOTO CYCHUThC-
TBa MOCLJIa MICIIe KIFOYOBOTO €JIeMEHTa B CTPYKTYpi HOBOi ekoHOMikH. Ha
EKCIIEPTHOMY Ta TMOJIITUYHOMY PIBHSIX aKTUBHO PO3BUBAETHCS JISIBHICTS,
CTpsIMOBaHa Ha PO3BUTOK E€NIEKTPOHHOI KOMEPIIii, SIKa € MOTYXKHUM BaXKelleM
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€KOHOMIYHOT'O 3pOCTaHHS, HEOOX1HOK IIaTGOpMOI0 I TEPEeXoay Ha-
[[IOHAJIbHUX €KOHOMIK Ha SIKICHO HOBW I1a0elb PO3BUTKY, IO OPIEHTY-
€THCS MIEPEBAYKHO HA HAYKOEMHI 1H(POpMaIIiiiHi TEXHOJIOTI].

Hopmu HamHaiioHanmbHOTO MpaBa CTOCOBHO EJIEKTPOHHOI KOMEpIi
HE TIOBMHHI CyNepeYuTH HOpPMaM MDKHApOIHOTO mpaBa. B MikHapomHO-
IPaBOBOMY DETYJIIOBaHHI €JIEKTPOHHOI KoMeplii B €Bponeiicbkomy Coro3i
OCHOBHY POJIb BiIIrpae Mi>kHapoHe rnpaBo. To0To, Kepyodnch HUMHU (aKTo-
pamMu, J1HIeMO BHUCHOBKY, III0 THUIIOB1 3aKOHHM MOBUHHI OyTH OCHOBOIO JJIS
HAI[IOHATBHOTO 3aKOHOJABCTBA Y MUTAHHAX MO0 €IEKTPOHHOT KOMEPIIii.

Ha Bigminy Bin 3akoHomaBcTBa Oaratbox kpain (CIIA ta mepxas-
yrieHiB €C), 3aKOHOJJaBCTBO YKpaiHM MICTUTh HE3HAYHY KUIBKICTH HOPM,
NOKJIMKaHUX PEryJIoBaTh 0e3MocepeIHbO eJIEKTPOHHY KOMEpLIt0. Xouya Takuii
MiIX14 Ma€ TO3WTHUBHI HACHIIKK (HWKYUN PIBEHb 3aperyjibOBaHOCTI Ta
BUILIMI PiBEHb CBOOOAM MIAIPHUEMHHIITBA, TEXHOJIOITYHO-HEUTPATBHUMN peKUM
PETYJIIOBAHHS TOIIIO), BIICYTHICTh CHEMiaTbHUX HOPM JIeAalIl JA€ThCS B3HAKH.
3araibHi HOPMU, SKUMH PETYIIOEThCS 3M1HCHEHHS i ATPUEMHUIIBKOT JTisTh-
HocTi (Hopmu [{uBinbHOTO Ta ['OCcHoapchKOTO KOACKCIB, 3aKOHY YKpaiHu
«IIpo 3axucT mpaB CHOKKUBAUIB» TOIIO), BCE YACTillle BUSBISIOTHCSA HE3/1aT-
HUMH aJICKBaTHO PEryJIOBATH CYCHUIbHI BIAHOCHHH, 110 BUHUKAIOTH MpU
BEJICHHI €JIEKTPOHHOT KOMEPIIii, Ta TaJbMYIOTh ii PO3BUTOK B YKpaiHi.

3aKkpilyIeHHs] OCHOB JIEP)KaBHOTO PEryJIIOBaHHS €JIEKTPOHHOI TOPTiBIi
y 3aKOHOJIAaBCTB1 YKpaiHW, MOJAJIBIINNA PO3BUTOK ii MPABOBOIO PETYIIO-
BaHHA B CHEI[IaIbHUX 3aKOHAaX — 1€ MUTaHHS, K1 MOTPeOyIOTh MOJAIbIIOTO
BUPIIICHHS. AJDKE CTBOPEHHS PEKUMY MaKCHMAIBHOTO TIPABOBOTO CIIPHSHHS
PO3BUTKY €JIEKTPOHHOI KOMepLii — pyHIaMEHT AJis YCHIIIHOI KOHKYPEHIII1
YKpaiHCBbKHX Cy0’€KTIB MiAMPUEMHUIITBA Ha CBITOBOMY PUHKY.
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Krehul Yu., Batrymenko V., Batrymenko V. Legal regulation of the international

electronic commerce.

Background. In the present stage the development of economic relations the

Sfunctioning of information networks determines the legislative and economic principles of
society’s life. The need to prevent criminalization and unmanageability of the development
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of systems of international e-commerce necessitates the introduction of weighted legal
measures that can promote the development of private business in this area.

The aim of the article. On the basis of the research of legislative regulation of
international e-commerce in the present stage, an analysis of the theoretical foundations
and main directions of formation and development of the system of international
legislative support of electronic commerce in Ukraine.

Materials and methods. The methodological basis of the article forms the system
of general scientific methods of cognition, scientific induction and deduction, the method
of comparison, synthesis and abstraction. In addition, the article uses separate varieties
of generally accepted scientific principles of research, as well as special principles of
scientific and legal knowledge: creative-critical and descriptive-analytical, as well as the
method of historicism.

The information basis of the article is the legal acts of international institutions,
foreign and national directories, monographic and periodical literature, the legislative
basis of the European Commission and the World Trade Organization.

Results. Despite the significant period of time and the number of international
legislative acts aimed at regulating legal relations on the Internet, there are a number of
scientific and practical issues that have not received proper legal support. In particular,
economic relations deserve the greatest attention on the Internet (e-money, trade deals,
and financial flows). In the present stage, there are several levels of legislative regulation
of e-commerce: international, regional (within the framework of integration groups) and
national. This determines the need for international legislative regulation of relationships
on the Internet, the unification of existing standards and rules for e-commerce.

Conclusion. The issue of international e-commerce plays a significant role in the
system of the main priorities of the leading countries of the world. It is precisely
electronic commerce in the age of information society that occupies a key place in the
structure of the new economy. At the expert and political levels, the activity aimed
at developing e-commerce, which is a powerful lever of economic growth, is an essential
platform for the transition of national economies to a qualitatively new stage of
development oriented mainly on high-tech information technologies.

Keywords: e-commerce, e-business, unification of e-commerce legal regulation,
international electronic trade, Model Law on Electronic Commerce, Internet technologies.
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YAK 341.9:336.744

YAILJIAH Cepriid,
acmipadT HaykoBo-10CIiTHOTO IHCTUTYTY IPUBATHOTO TpaBa i MiAIPUEMHHULITBA
imeHi akagemika @. I'. Bypuaka HAIIpH Ykpainu

IIPABOBUN CTATYC KPUIITOBAAIOT

Hocniosxceno npobremy susHaueHHs NPABOBO2O CMAMYCY KPUNMOBAIIOMU ) 34KO-
HOOascmesi YKkpainu ma 3apyOiscHux Kpait, 3yMoeieny Gi0CYMHICIIO HANEHCHO20 NPABOBO2O
pe2yniosanus emicii ma obicy kpunmogantom 6 Yxpaini ma wupoxor OUcKycieto uooo ix
npagoeo2o cmamycy y pisHux Kpainax ceimy. IIpoananizosano eusHayeHHs Kpunmoea-
aOm, IX npasosy npupooy, CHiBEIOHOWEHHS KAmMe2opill «KpUnmosamiomuy ma «2poutiy
i MOJICTIUBICIMb BUKOHAHHS KPUNMOBATIOMAMU OCHOBHUX (DYHKYIlL 2powel.

Kiwyosi crosa: KpUNTOBAIIOTH, TPOIIOBI KOIITH, TPOIIIi, OITKOiH, OJIOKYEHH.

Yannan C. Ilpasosoit cmamyc Kpunmosaniom. Viccieoosana npobiema coomuo-
WeHUs1 Kame2oputl «kKpURMOoBATIOMa» U «OeHb2Uy, 00YCI06IeHHASL OMCYMCMEUuem Haoe-
Jrcaueco npasosoco pe2yiupo8aHusi IMUCCUU U obopoma Kpunmosaniom 6 Yrpauue
U WUPOKOU OUCKYCCUel OMHOCUMENTbHO UX NPAB08020 CMAMYCA 8 PA3IUYHbIX CIMPAHAX
mupa. Ilpoananuzuposano onpeoenienue Kpunmogaiiom, ux npaeosas npupood, CoomHoule-
HUe Kame2opuil «KpUnmogamomuly U «OeHbeUuy», MAKICe B03MONCHOCMb BbINOIHEHUS
KpUNMo8Aaniomamu OCHOBHbIX (YYHKYULL OeHee.

Knwuegvie cro6a: KpUIITOBATIOTHI, JIEHEXKHBIC CPEACTBA, NEHBI'M, OUTKOWH,
OJIOKYEHH.

IlocranoBka npodaemu. B ymoBax OypXJMBOrO pO3BUTKY Cy4acHHX
TEXHOJIOT1{, €JEKTPOHHOI KOMEpILii Ta MOSBU TaKUX HOBITHIX 3aco0iB
IaTexXy, SK KPUNTOBATIOTH, IMOCTa€ MpobiemMa iX HaJeKHOI IPaBOBOI
kBautipikallii, BU3BHAUYEHHS MICIS Y CUCTEM1 PO3PAXyHKIB yYaCHUKIB TOCIIO-
JApPCHKOTO 00OpOTY, a TAKOXK CITIBBITHONIEHHS KPUNTOBAIIOT 3 IHIIUMU
3aco0aMu IIIaTexXy, Yy MEpIIy Yepry — 3 TPaAUIlIHHUMA TPOIIIOBIMH KOIITAMHU.

AHaTi3 ocTaHHIX a0caiukeHb i myOuaikamiid. /lana npobGiemarnka
3yMOBHJIa YUMAJIO JOCII/DKEHb, cepell sIkuX BapTo BuaumTH podotr A. T. I1po-
neHka, J[. C. Baxpymesa, C. b. Benpesa ta B. O. Ileposa [1-3] Ta iH.

[Ipote, He3BaXkarOuM HA MUJIBHY yBary 3 OOKy HayKOBIIiB, CTBEPIKY-
BaTW MpPO JOCKOHAJbHE JOCII/PKEHHS MPUPOAM Ta MpaBoBOi KBamidikarlii
KPUTITOBAIIOT 3apaHo, 3 OTJsAy Ha OaraToBapiaHTHICTh MiIXOJIB 1 BiJ-
CYTHICTh YCTaJICHOI MO3ULII 1010 MUTaHb, K1 NOTPEOYIOTh MPOJAOBKEHHS
HAJIEKHOT'O TEOPETUYHOTO ONpaIfOBaHHS.

MeTo10 cTaTTi € BH3HAUYEHHS MPABOBOTO CTATYyCy KPHUITOBATIOT 32
3aKOHOJJAaBCTBOM YKpaiHu Ta 3apyO1KHUX KpaiH.

© Yamnasu C., 2018
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Marepianu Ta MeTroau. MeToA0IOTTYHY OCHOBY JTOCIIKEHHS CTaHOB-
JSITh 3arajibHOHAYKOB1 METOAM (IlaJICKTUUHUMN, aHalli3 Ta CUHTE3, NeIYyKIlis
Ta 1HIYKIIis, abcTparyBaHHs) i cCenianbHi MeToau ((hopMaTbHO-IOPUINIHIH,
NOPIBHSUIBHO-TIPABOBUA, TIIyMadeHHsI HOPM IpaBa Toulo). [HpopmaniiiHoro
0a3010 CTajaW 3aKOHM Ta MiJ3aKOHHI aKTH YKpaiHW Ta 3apyOiKHUX KpaiH,
HAYKOBI Tpalli 32 TEMAaTUKOIO CTATTI.

PesyabTaTtu pociaimkenns. KpuntoBamioTy, ik HOBITHI €JIEKTPOHHI
3aco0u TUIaTeKy, HAa CHOTO/IHI HE MalOTh CBOTO 3aKOHOJABYOIO 3aKPIIUICHHS
B YKpaiHi, a BiITaK — 1 HOPMAaTUBHOTO BU3HAUCHHSA. € 3arajibHe pO3yMIHHS,
10 KPUIITOBAIIOTU SIBJISIIOTH COOOI0 OJMHMIN BapTOCTI, sIKi 30epirarorbes
Ha EJEKTPOHHUX MPHUCTPOSX, BUKOPHUCTOBYIOTHCS SK 3aCO0M IIIATEXKY,
a TpaH3akKIIii 31MCHIOIOTHCS 3a gonoMororo kpunrorpadii. Y Bepxosniii Pani
VYkpainu 3apeecTpoBaHO KijIbKa 3aKOHOIPOEKTIB MO0 00Ty KPUIITOBAIIIOT,
SK1 IEMOHCTPYIOTb Pi3HI MiAXOAM J0 MPaBOBOi KBaTi(PiKaLil IIbOTO IHCTUTYTY.
[Tpoext 3akony Ykpaiau Ne 7183 «IIpo o6ir kpunToBamOTH B YKpaiHi»
(mami — 3akoHONpoekT 7183) BU3HAUa€e KPUMTOBATIOTY K MPOTPAMHHM KO/
(Habip cumBoimiB, U(p Ta OyKB), MO € 00’€KTOM IMpaBa BIACHOCTI, MOXKE
BUCTYIIaTH 3aCO00M MiHH, BIJOMOCTI MPO KM BHOCSITHCS Ta 30€pIraroThCs
y cucTeMi OJIOKYEHH B SIKOCTI 00JIIKOBUX OJUHMIIL TOTOYHOT CHCTEMH OJIOK-
YelH y BUIIISII JaHUX (IIPOrpamMHOro koxay) [4]. BusHadueHHs! KpUnTOBAMIOTH
y Takuil croci® BUIAETbCA HE AyXKE BAATUM uYepe3 30CEpeKEeHHS Ha TeX-
HIYHOMY aCTEKTi, 110 BIJICYBa€ HA IPYTUi MJIaH EKOHOMIKO-TIPAaBOBUH 3MICT
MOHSTTS (3 TEXHIYHOI TOYKH 30pY KAaTEropis «IPOrpPaMHUI KOJI» OXOILTIOE
JIOCUTh TIHPOKE KOJIO 00’ €KTiB, OUIBIIICTh 3 SIKMX B3araji HE TOB’s3aHi
3 KPUIITOBAJIIOTAMU, BKJIIOYAIOUM KOMII FOTEPHI Mporpamu, iHQopMauiiHi
0a3u JaHWX TOIIIO).

AnbTepHaTUBHUI TIpoekT 3akoHy Ykpainu Ne 7183-1 «IlIpo crumymnto-
BaHHS PUHKY KPUNTOBAIIOT Ta iX MOXiAHMX B YKpaiHi» (mami — 3aKOHO-
npoekT 7183-1) mpornoHye BU3HAUUTH KPUIITOBATIOTY SIK JCIICHTPATI30BaHUN
udpoBUil BUMIp BapTOCTi, 0 MOXKe OyTH BHpaxeHUHl y uudpoBomy
BUIJIAI Ta (PYHKIIIOHYE SIK 3aci0 0OMiHY, 30epeKeHHsI BapTOCTi a00 OIMHUIIA
001Ky, 110 3aCHOBAHMI Ha MAaTEMAaTUYHUX OOYMCIIEHHSX, € X pe3ylIbTaToOM
Ta Mae KpunrorpapiyHuil 3aXucT o0miKy [5].

He Bimryxae amckycis cepell HAyKOBIIB ILIOJI0 MPaBOBOI MPHUPOAH
KPUIITOBAIIOT: 1X BHU3HAYAIOTH 1 SIK T'poIi, 1 K 3aco0u oOMiHy abo po3pa-
XYHKY, BIIMIHHI BiJl TPOIIIECH, 1 SIK TPOIIOBI CypOraTH, 1 HaBiTh K TOBapH.
JlocmiKeHHS! TUTaHHS, Y4 MTPABOMIPHO BBa)KATH KPUIITOBATIOTH P13HOBHUJIOM
TPOIIeH, BUIA€ThCS AOLITLHUM TIOYATH 3 aHATI3y ICHYIOUMX Ha JJAHWUH Yac
nedinimii rpomeit. Ctartsa 192 HusinbHoro koxekcy (LK) Ykpainu, xou
1 Ha3uBaeTbes «I'porri (rPoIIOBI KOIITH)», KOJIHUX BU3HAYEHb HE MICTHUTh,
3a3Ha4yar0uM JIMIIIE, [0 3aKOHHHUM IIATHKHUM 3aC000M Ha TepUTopii YKpaiHu
€ TPHUBHS, a 1HO3EMHA BAJIFOTAa BUKOPUCTOBYETHCS Y BUIAKAX 1 B TIOPAJIKY,
BCTaHOBJIEHUX 3aKOHOM [6]. 3rigHo 3 HarioHanbHUM TOJIOKEHHAM (CTaHaap-
ToM) OyXranrepcbkoro oouiky 1 «3arajibHi BUMOTHY 10 (pIHAHCOBOI 3BITHOCT1»,
3aTBEep/KEHUM Haka3oM MinictepcTBa (inanciB Ykpainu Bix 07.02.2013

0 00000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000
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Ne 73 rpomioBi komtu (TpoIii) — roTiBKa, KOIITH Ha paxyHKax y OaHKax Ta
JIENO3UTU 0 3anuTaHHA [7]. Alle 3MICTy MOHSTTS «TPOLI» LI HOPMHU HE
PO3KpHUBAIOTh. [HIIN 3aKOHOABUl aKTH TAKOX HE MICTSITh BH3HAYCHHS I[HOTO
TIOHATTS, TOK 3alIOBHIOBATH TMPOTAIMHY JOBOIUTHCS 32 TOTIOMOTOIO TEOpe-
TUYHUX TIpallb Ta BiAMOBIIHUX CJIOBHHUKIB.

KOpunuunnii cnoBuuk, Bumanuii B Ykpaini 1983 p., xapakrepusye
rpoli SK OCOONMBMIA TOBAp, IO BHKOHYE POJb 3arajbHOTO €KBiBaJICHTA,
B SIKOMY BHUPKAEThCS BAPTICTh YCiX 1HIIMX ToBapiB [8, ¢. 159]. Takuit migxin
BIJIMTOB1/Ta€ MAPKCUCTCHKIM KOHIIETIIiT TPOIIIeH, 0 JOMiHyBajia B pasSHCHKI
4yacH, 1 Mae Hapa3i BEJIMYE3HUI BIUIMB HA HAYKOBIIIB.

AmMepukaHcbkui cloBHUK Black’s Law Dictionary Hanae KiibKa
BU3HAYEHB TPOILICH, cepell AKUX: 3aco0u 0OMIHY, 3aTBEpKEH1 ypsaaomM, abo
AKTHUBH, 1110 MOXKYTh OYTH JIETKO KOHBEPTOBaH1 y rpoIioBi komru [9, c. 1096].

CydJacHuil TIIyMauHU# CIOBHUK YKpPaiHCHKOI MOBM BH3HAYa€ TPOIIi
K METAJICBl 1 ManepoBi 3HAKH, 10 € MIPOIO BApTOCTI MiJ 4Yac KyMHiBJil 4u
npogaxy [10, c.217]. B sakocTi BHU3HAYaJIBHOI XapaKTEPUCTUKH TpoOIIeH
15 1e(iHilig 3BepTaEe yBary Ha ix marepianbHy ¢opmy, OublIe TOro — Ha
MaTepiall, 3 SKOro BOHU BUTOTOBJIEHI.

Skuio 3 3a3HaY€HMX BU3HAYEHb BUAUIMTU KBIHTECEHI[IIO, TO MOXHA
CKazaTH, IO TPOIlli € MIPOK BapTOCTI, 3araJbHUM €KBIBaJIEHTOM, YHIBEp-
caJlbHUM 3acob0oM oOMmiHy. LI XapaKTepUCTHKH YITKO KOPECTIOHAYIOTHCS
3 ¢yHKIisIMU Tporreit. 3a Teopieto K. Mapkca ix MokHa BUAUTUTH 1 SITh:
Mipa BapTOCTI;
00OMiH (00ir);
3aci0 Hakonu4yeHHs (YTBOpPEHHs OaraTcTBa);
3aci0 TIaTexy;
cBiToBi rpori [11, c. 140-156].

CydacHi eKOHOMICTH JI0 3a3HaYSHOT0 NEePEiKy JT0AI0Th 1HII QYyHK-
1ii: 3a0e3neueHHs] (YHKIIOHYBAaHHS JEpP)KaBH; PETyJSATOpa CIOXHUBAHHS;
CTUMYJISLIT HAyKOBO-TEXHIYHOTO MPOTpecy TOIIo. AJie Te, L0 € XapakTep-
HUM IS Cy4acHOTO CYCHUIBCTBA, MOXe OyTH aOCONIIOTHO HENPUPOJIHUM
JUISL CYCIIIIBCTBA CTapOAaBHBOTO CBITY UM Nepioy cepeaHboBiuusi. ToOTo,
neBH1 (QYHKIIIT rpolel MOYHHAIOTh ce0e MPOSIBIATH JIUIIE 32 IEBHUX YMOB,
Ha TIEBHOMY €Talll CyCNUJIBHOTO PO3BUTKY. KO BUAUIMTH (YHKIII, SIKI
BHYTPIIIHBO (IMaHEHTHO) MPUTAMaHHI TPOIIAM, HE3aJEKHO BiA MEpiomy
ICHYBaHHS Y PO3BUTKY CyCHIJIbCTBA, TO TAKUMH € 3/IaTHICTh OYTHU:

» yHIBEpCaJILHUM 3aCO00M PO3paxyHKY MPH OOMiHi,

» yHiBepCcaJlbHIM 3aCO00M HAKOITUYEHHsI OaraTcTaa;

» 3arajJbHUM EKBIBAJICHTOM BapTOCTI 00’€KTIB MAWHOBUX IHBLIb-

HUX TIpaB.

Ha cydacHomy etami rpomi iCHYIOTh y MarepiajibHiii a0 HemaTte-
pianpHii Qopmi, TpudoMy, MaTepianbHa Gopma y OUIBIIOCTI KpaiH mpen-
cTaBlieHa OAaHKHOTaMH Ta MOHETaMu. B okpeMux perioHax rpoi 10ci MaloTh
TOW caMUi BUIJISAJ, IO U B enoXy HeodiTy. B Adpuii y aeskux KyJibTypax
1 TOHWHI B SIKOCTI TPOIIEH BUKOPHCTOBYIOTHCS MYILUI Kaypi. Sk muire

VVVVYVYY
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B. TynneB, B Halll yac y 3axiqHoadpUKaHCHKOTO TUieMeH1 OyOoka 3a 150 kaypi
MO>KHA MPUAOATU COKUPY, a 3a 600 — mTyKy OaBOBHSHOI 1HAIMCHKOT TKaHU-
Hu [12, c. 18]. Buctynaroun B SKOCTI TpoIei, MyNuti Kaypi sl TUIEMEeH1
OyOoKa Tak caMo, sIK OAaHKHOTH 1 MOHETH JUI MEILKaHIIB PO3BUHYTHUX KpaiH,
€ YHIBEpCAJIbHUM 3aCO00M pO3paxyHKy, 3acOO0M HAKOIMYEHHs 1 €KBiBa-
JICHTOM BapTOCT1, TOOTO BOHU MMOBHOIO MIPOIO BUKOHYIOTh OCHOBHI (hyHKITIT
rpoIei y Mexax MeBHOI CyCHiIbHOI TpynH Ha MeBHii Teputopii. Lle cBia-
YUTH PO T€, 110 TPOII MOXKYTh MaTH pi3Hy (OpMY 1 BOHA HE BILJIMBAE Ha iX
(GyHKIIOHAJIBHICTh T4 MOKJIMBICTh BUKOHYBATH Ha3BaH1 OCHOBHI (DyHKIIIi.

['pomri He Bizmpa3y cTaid TpolIMMa Yy Cy4acCHOMY PO3YMiHHI, OUTbII
KOPEKTHO OyJie HaBiTh CKa3aTH — I'POIIKMMA Y PO3YMIHHI KUTEIIB Cy4acHUX
PO3BUHYTHX KpaiH. BoHU He MaroTh ycTalieHMX a00 BU3HAYaIbHUX (DI3UYHUX
BJacTUBOCTeH. UnMasno 00’€KTIB LMBUIBHUX MPaB MU MOXKEMO BU3HAYUTU
4yepe3 IX MPoCTOPOBi mapameTpu abo 0coOIMBOCTI (I3UYHOTO Tina (3emiis,
OyJIMHKHU TOIIO), ajie He Tpolri. EBomoLis TpOIIOBUX 3HAKIB BiJ MOMEHTY
BUHUKHEHHS 1 0 ChOTOJIHI JEMOHCTPY€E BEJIMYE3HY PI3HOMAHITHICTH BUIIB
rpoIlei, Bif TPoOLIed y BUIUIAAI XyJOOM Ha MEPBICHUX €Tamax pPO3BUTKY
CYCHUIbCTBA IO TAKMX CyYaCHUX HEMaTepiaibHUX (opM, sIK O€3roTIBKOBI Ta
€JICKTPOHHI TPOIIIi.

Kpunrorpagis 1 npoBeeHHsI po3paxyHKIB 1o4aja BUKOPUCTOBY-
Batucs 3 1990 p., anme HaWOIbIIOr0 MOMMpPEHHS HAOyla Michs MOSBU
y 2009 p. TuaTixkHOI cucTeMu «Bitcoiny. BiaTol KpUNTOBAIIOTH HA0yJIH I11a-
JIeHOT NOMYJISIPHOCTI Ha CBITOBUX puHKax. XKypHan «Bokpyr cBeTa» HaBOAUTH
TaKy CTaTHCTUKY: HA MOMEHT IiJIMCaHHA HOMEpa y CBITI HAPaXOBYBAJIOCS
1100 pi3HMX KpUOTOBAIIOT, SIKI KOTUPYBaIUCA Ha 5875 €IeKTPOHHUX TOPro-
BEJIbHUX Maiiianunkax (Oipkax), a 3arajbHa KamiTagizalmis BCiX 1ICHYIUHX
y CBITI KPUIITOBAIIOT cCKiaja Tpoxu MeHme 175 mupn nonapis CIIIA,
npUYOMy — OLTbIIIE TTOJIOBHHH BiJl IIbOTO 00csTY 3aiimae Bitcoin [13, c. 41].

KpunroBantiotu Ha chOroiHi — He Juile 00 €KTHBHA pEalbHICTb,
a ¥l cyTTeBUil eKOHOMIYHMM (akTop. Sk yXe 3a3Hadanocs, 1 B HayKOBUX
KOJIaX, 1 Ha PiBHI YPSAiB Pi3HUX JIepKaB HEMAE €IHOCTI MIOJI0 TOTO, JI0 SIKOT
KaTeropii Ciiji BIIHECTH KPUIITOBAIIOTH.

VYyacHuku camity Benukoi nBaausTku, skuil mpoxoauB y byeHoc-
Atipeci 19-20 6epesnst 2018 p., CBiJOMO BiIIWIIUIH Y CBOEMY KOMIOHIKE BiJl
BUKOPHUCTaHHS TepMiHa KPUIITOBANIIOTA (cryptocurrency), 3aMiHUBIIN HOTO
Ha KPUIITO-aKTUBH (crypto-assets), A€ MPSIMO MiIKPECICHO: KPUIITO-aKTUBH HE
MaroTh KIIIOYOBHX aTpHOYTIB cyBepeHHuX BaioT [14]. Ha mymKy ydacHMKiIB
camiTy, KpUNITOBAJIOTa — II€ HE BaJIIOTA, a aKTHUB, TOMY BOHU BHKOPHCTO-
BYIOTh TEPMIH «KPUITO-aKTHB» SIK OUIbII KOpeKTHUH. Taka mo3uiist He
€ 3araJIbHONIPUIHSTOIO HAaBITh YCEPENHI CAMUX KpaiH-yYaCHHKIB JBAILSATKY.

Ha ypsimoBomy piBHI KpaiHU JeMOHCTPYIOTH Pi3HI MIAXOAM JI0 Tpa-
BOBO1 KBami(ikarlii KpunToBamoT. binbine Toro, HaBiTh ycepeanHi X KpaiH
HE MPUNUHSIOTHCS AUCKYCIi, Kl 4acTO MPU3BOJATH 10 PI3HUX TIyMayeHb
[LOTO 1HCTUTYTY BioMcTBamu ofHi€el kpainu. Y Crnomydenux IllTarax
AMEpHKHN KPUIITOBAIIOTH PO3MIAJAIOTHCS OJHOYACHO SIK aHAJIOT TPOIIEH,
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K BJIACHICTH 1 sIK OIp>KOB1 TOBapH, 3aJ€KHO BiJl MO3MUIIIi Ti€i YW 1HIIOI
iHcTuTyLii. OcobnuBicTs CIIA — mpereieHTHa crucTeMa Mpasa, sika J103BO-
JIsi€ CyJaM aKTUBHO OpaTH ydacTh y 3aKOHOJAaBUYOMY BPETYJIIOBAaHHI Pi3HUX
NUTaHb, HE BUKJIIOYAlOuu i kpuntoBamoTu. Y cepnHi 2013 p. cynns Okpyx-
Horo cyny CxigHoro okpyry Texacy Eitmoc Me3aHT yXBaJlUB pillIeHHS, 1€
3a3HA4MB, 1110, OCKIJIbKU KPUMNTOBAIIOTY Bitcoin MOXHa BUKOPHCTOBYBATU
SK TPOIIi JUIsl OIUIaTH 3a TOBapH ab0 OOMIHIOBAaTH Ha TPAJHIIiHI BaJIOTH,
sk ponap CIIA, eBpo, eHa abo 10aub, TO Bifcoin € BaoTOI0 260 HopMoIo
rpoueii [15]. Y Bepechi 2016 p. cynns OxkpyxHoro cyay [liBieHHOro okpyry
Hbm-ﬁopKa Enmicon Heran miarBepmuna, mo OITKOIHM € TPOIIOBUMH
komrtamu [16]. Ha mpotuBary uum pimeHHsIM cyaas OKpy>KHOTO Cyay
Maiismi Tepesa I[lynep 3ayBaxkwna, mo Bifcoin MOXe MaTH CIIUIbHI O3HAKH
3 rpomMMa, ajie Ma€ i OaraTo BIAMIHHOCTEH, XOda BIH 1 MOXe OOMIHIO-
BaTHCSl HAa TOBapH, MPOTE BiH HE € 3BMYAWHUM 3ac000M OOMiHY, IOro
MpUHMarOTh HE BCl TOProBIll abo mocTadaabHUKU Mociayr. Cyaas Takox
3BepHyJIa yBary Ha BOJATWIbHICTh Bifcoin, 3a3HAYMBIIM, 10 3 TaKOKO
MIHJIMBICTIO BiH Ma€ OOMEXEHI MOKJIMBOCTI BUCTYTIATH SIK IiHHICTh. BoHa
JAIIIa BUCHOBKY: LIJIKOM OYEBMJIHO, IO Bifcoin Mae MpOWUTH 1€ TOBIUMH
IIUISAX, IOKK BiH CTaHe ekBiBasieHToM rporeii [17]. Ille oaHy myMKy BUCIOBUB
cynns marictpary X' CKOTT, BIANOBIIHO N0 sIKO1 Bitcoin moniOHu# 10
ToBapy abo mpeameTa 30upanHs, ane He popmu BamtoTH [ 18].

[Ipobnemy Bitcoin He o6l yBarotw denepanpHi opranu CIIA.
VY moromy 2014 p. Tomimns ronoBa OexepanbHoi pedepBHOi cuctemu (OPC)
CIIA JIxauer Memten o3Byumna odiuiliny nosumio ®PC 1010 Kpumro-
BaJIIOT, 3asBUBIIH, 10 KPUIITOBAIIOTA JKOAHUM YHHOM HE TMEPECIKAETHCS
3 0aHKIBChKOIO ceporo, a Tomy OPC He Mae MOBHOBaXKEHb 3 ii perylto-
BaHHIO [19]. ®enepanbHe OrOpPO PO3CIiAyBaHb Yy CBOiX OQIIIHHUX 3BiTaX
posrisinae Bitcoin sk BipryansHy BamoTy [20]. [Toxi6Ha x mo3wuris i y Ko-
Micii 3 ¢iHaHCOBUX 3J0u4MHIB npu MinicTtepcTBi ¢inanciz CIIA [21].
AMepuKaHCbKa JiepKaBHA KOMICIs, IO 3aBiaye Oip»koBUMHU (¢ 10UepcaMu,
y BepecHi 2015 p. mpupiBHSIa KPUNTOBATIOTH J0 Oip»KOBUX TOBapiB [22].
Y rpyani 2017 p. usg xomicis oimiitHO A03BOJMIA PO3MOYATH TOPTIBIIO
¢’rouepcamu Ha Bitcoin. T'onoBa xomicii Kpucrodep JxaHkapio 3ayBakuB,
0 Bitcoin € BIPTYaJIbHOIO BAJIOTOIO, TOBAPOM, 3 SKHM KOMICIS I11€ >KOJIHOTO
pa3y He ctukanacs [23].

B €Bponi migxoau 10 KpUNTOBATIOT TAKOXK HE € YUMOCH YCTAJICHUM
yu yHipikoBaHuM. Y xko0BTHI 2012 p. €Bponelichkuii ieHTpanbHuil 6ank (€11B6)
BUKOPHUCTOBYE TEPMIH «BIPTyalIbHI BAIIOTUY», 10 SIKUX BITHOCUTH 1 Bitcoin.
Bipryaneny Bamory €1Ib BH3HAYMB SIK THUIl HEPEryJbOBAaHUX IU(PPOBHUX
rpoie, SIKUii BUJTA€ThCS 1 3a3BUYall KOHTPOIIIOETHCSI HOTO PO3POOHUKAMH,
BUKOPUCTOBYETHCS 1 MPUHUMAETHCS CEpell WICHIB MEBHOTO BipTyallbHOTO
criBroBapuctsa [24]. [Ipote Bxe y xoBTHI 2016 p. €LIb niiiimoB BUCHOBKY,
0 BIpTyajbHI BaJIOTH HE € aHl TpoIlUMa, aHl BaJllOTOI, a CKOpiIie
3aco00M 0OMiHY, ajie He TuIaTexy [25].
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AHaNOr14Hy TepMIHOJIOTIIO (Virtual currencies) BAKOPUCTOBYE €BPO-
NENUChKUI CyJl CIPaBEeIIMBOCTI y CBOeMY pimieHHI Big 22 sxoBTHs 2015 p.
y cupaBi Xenksict npotu llIBernii, 3a3Havarouu, 1o Bitcoin € NOTOBIPHUM
IJIATDKHUM 3ac000M [26].

VY Benukiii bputanii YnpasniHas 3 (piHaHCOBOTO peryIrOBaHHS 1 KOHT-
posto y 2014 p. 3asBuio, 1o Bitcoin HE € BallOTOIO Ta I'POIIUMa, & TOMY
foro o0ir ¢iHaHCOBMM 3aKOHOAABCTBOM Benmkoi bpurtanii He peryio-
eTbecs. BinmosiaHo, Bitcoin y Benukiit bputanii 10 chOTroJHI BBa)XKa€ThCs
«YHIKQJIbHOIO KOMOiHaIiero 1udp, OTPUMAHOIO B PE3yJIbTaTi CKIAJHHUX
MaTeMaTUYHHUX PO3PAaXyHKIB Ta adroputmiBy [27].

®enepatuBHa PecnyOnika Himeuunna Ha piBH1I PepepanibHOro Mi-
HicTepcTBa (piHAHCIB BU3HAUWMIIA, IO Bitcoin HEe MoOXe OyTH KBali(iko-
BaHHH 5K €JIEKTPOHHA a00 1HO3E€MHA BAJIFOTA, a OLIIbIIIe BIAMOBIAA€E MIOHATTIO
«TPUBATHI TPOIi», 32 AOMOMOIOI0 SIKUX MOXYTh 3IIHCHIOBATUCS Oararo-
CTOpOHHI KJIipuHTOBI onepaitii [28]. V motomy 2018 p. deaepanbHe MiHICTEpC-
TBO (DiHAHCIB PO3’SCHUIIO, IO BIPTyalbHI BaOTU (KPUIITOBATIOTH, SK,
HANIPUKIIa, Bifcoin) MpUPIBHIOIOTHCS 0 3aKOHHHUX 3aC00iB IUIATEXKY B Tid
Mipi, B Kl BOHM OyJM NPUHHATI CTOPOHAMM YTOAM K albTEPHATHBHI
JIOTOBIpHI 1 TpsAMI 3aco0M OIJIaTH, IO HE CAYTyIOTh 1HIIW I, KpiM
BUKOPHUCTAHHS B SIKOCTI 3ac00y 1utatexy [29].

Ksamigikamiro kpuntoBamoT y Kwuraiicekit Hapoaniii Pecmy6umini
3miiicieno Ha piBHI Hapoanoro 6anmky KHP, sxmit mampukiam 2013 p.
MOBIJIOMUB, IO Bitcoin ciil BBaXXaTH BIPTyaJIbHUM TOBapOM, a HE BAJIFOTOIO.
Omneparii 3 UMU aKTUBaMH Il OaHKIB OyJI0 3a00pOHEHO, aje JT03BOJICHO
1u1st pi3uuHuX oci6 [27]. Bnaga Kutaro HEraTMBHO CTaBUTHCA 0 MalHIHTY
KPUIITOBAIIOT Yepe3 HaJAMIpHE CIIOKUBAHHS €JIEKTPOEHEPTii.

['onkonr, sikuit € yactuaoro KHP, ane mae meBHI 0cOOMMBOCTI MpaBo-
BOI CHCTEMH uepe3 iICTOPUYHI YMHHUKH, MiATpuMaB odiuiiHy mozumito KHP.
VY nucronami 2013 p. kepiBHUK YTipaBiiHHS TpoloBoro o6iry ['oHkoHTY
Hopwman Yan 3aaBuB, 110 Bifcoin ciiJ BBaKaTu BIpTyaJIbHUM TOBApOM, 00Ir
SIKOTO HE BIJITHOCUTKCS 0 KOMITETEHIIIT TPOIIOBOTO perysaropa [27].

VYpsana Anonii y 2017 p. cxBaiauB 3MiHU 10 3aKOHY NMPO OaHKIBCHKY
TISIIBHICTE 1 0iIiiHO BU3HAB Bitcoin 3acobom miaTtexy [30].

3akononaBcTBO Pociiickkoi Denepairii Ha el yac HE BU3HAYAE aHI
TEpMiHA «KPUTITOBAIIOTA», aHI HOTO MPaBOBOTO CTATyCy, IO Ma€ HACHiA-
KOM HEOJHOPIJIHI MAXOAW 10 IHUX MUTaHb 3 OOKYy JEp)KaBHUX OpPraHiB.
3 mucra DenepanbHOi moxaTkoBoi cimyxk0u Ne OA-18-17/1027 Bin 3 >kOBTHS
2016 p. BumIMBaE, UI0 POCiiiChbKe 3aKOHOAABCTBO HE MICTUTH MPSIMOi 3a00-
POHH Ha MPOBECHHS POCIHCEKUMHU TPOMAISTHAMH OTIEepalliii 3 BUKOPHUCTAHHSIM
KPUIITOBAIIOT, siki DenepanbHa MoJaTKoBa ciyk0a kBamidikye K BaIIOTHI
onepartii [31]. T'onoBa IlenrpanbHoro 6anky P® Enbpipa Habiymmina
5 xoBtHA 2017 p. 3asBUIIa, MO0 KPUOTOBATIIOTH € MPUBATHUMH IU(POBUMU
TPOIINMA, K1 HE CIiJ JIeTaT130BYBaTH SIK 3aKOHHUM TJIATIKHUM 3aci0 [32].

CrpaBxkHiii TpopuB 11040 0ILIHHOTO BU3HAYSHHS CTaTyCy KPHUIITO-
BamioT 3pobmna PecnyOmika bimopycs, mpesuaent sikoi 21 rpymas 2017 p.
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nianucas Jlexkper Ne 8 «IIpo po3BuTok 1nudpoBoi EKOHOMIKHY, SIKUM JieTai-
3yBaB 00Ir KPUNITOBAIIOT HAa TEPUTOPIi KpaiHU. 3TiIHO 3 MYHKTOM 4 MOJaTKy
Ne 1 no Bkazanoro JlekpeTy KpHNTOBAIIOTa BH3HAYAETHCS SK OITKOIH abo
1HIMI nKudpoBull 3HaK (TOKEH), IO BUKOPUCTOBYETHCA Y MINKHAPOIHOMY
000pOTI B SIKOCT1 YHIBEpCAIBHOTO 3ac00y 00MiHy [33].

3 BUKJIAQJICHOTO BUIUIMBAE, 110 ICHYE JTOCUTh IIMPOKUNA CIIEKTp TIY-
MaueHb TMOHATTS «KPUITOBAIIOTa» O(QILIHHUMHU OpraHaMU Pi3HUX KpaiH.
Ane B 1ili pI3HOMAHITHOCTI BOAYAETHCS 1 MEBHA 3aKOHOMIPHICTh: B TIH 4
1HIIM ¢dopMi, ajge KPUNTOBAIIOTH BCE XK TaKH BU3HAIOTHCS 3aco0amu
0o0MiHy, a Y ACSIKUX BUMAJAKaX — HAaBITh 3aC00aMU IJIATEXKY.

B Vkpaini, He AuBAsYMCHh Ha BIACYTHICTH O(iliiiHOI MpaBOBOi KBa-
midikarii KpUNTOBAIIOT Ta CHEIAIbHOTO 3aKOHOIABCTBA 3 PETYIIOBAHHS X
00iry, Hapa3l MOKHa pOOUTH TMEBHI BUCHOBKH, BUXOISYM 3 YUHHUX IOJIO-
YKCHb ITUBLUILHOTO 3aKOHO/IaBCTBA. 30KpeMa, MeperiK 00’ €KTIB IUBLIBHUX MIPAB
Bu3HaueHuil y crarti 177 LUK Ykpainu Bkiarouae pedi, y TOMY YHCII TPOIIIi
Ta IIHHI MManepu, 1HIIe MaifHO, MaifHOBI MpaBa, Pe3yJIbTaTh POOIT, TOCIYTH,
PE3yJIbTaTH IHTENEKTYaIbHOI, TBOPYOI AISUIBHOCTI, iHPOpMAIIit0, a TAKOXK 1HIII
MarepiajabHi 1 HemarepianapHi Onara [6]. SIKIo po3riasgaTd KpUNTOBATIOTH
3 II€T MO3HUIIIT, MOXKHA IUTH TaKMX BUCHOBKIB. OCKUIBKH KPUIITOBAIIOTU HE
MaroTh MaTepiaibHOI POPMHU, BOHM HE MOXKYTh HAJIXKATH Hi IO MaTepialbHUX
Onar, aHi 10 peueit y po3yminHi ctarti 179 1K Ykpaiau. Kpunrosamoru He
€ MailHOBMMHM TpaBaMU 3a BU3HAYCHHSIM, 3aKpIIUIEHUM CTaTTelo 3 3aKoHy
VYkpainu «IIpo omiHky MmaiiHa, MaifHOBUX MpaB Ta NpodeciiiHy OLIHOYHY
TiSTBHICTE B YKpaiHi» [34], HaBmaku — BOHU caMi € 00’ €KTaMu MailHOBHX
npas (MpaBa BJIACHOCTI TOIO). BicyTHICTh 03HAK MailHOBHX IIPaB y KPUITO-
BATIOT MIATBEPKYETHCS 1 CYZIOBOIO TIPakTHKOrO [35]. BiamosigHo, KpunToBa-
JIOTH HE € MaiiHOM y po3yminHi ctarti 190 UK VYkpainu, Tomy 1mo He
HAJIeXKATh aHl J0 peduei, aHi 10 MaifHOBHUX IpaB Ta 00OB’SI3KiB.

KpuntoBanoTu He HajlexaTh 10 MOCTYT, OCKUIBKK Ha BIAMIHY BiJ
Hux (crarts 901 11K VYkpainu) He CHOXMBAaKHOTHCS B MpoOLECi iX BHUKO-
puctanHs. KpunroBamoTu MOXyTh KBami(iKyBaTucs K pe3yiabTaTd poOiT
JMIIE y pa3l BUKOHAHHS MEBHOIO OCOOOI0 32 3aMOBJIEHHSM 1HIIOI ocoOu
MEBHUX POOIT 3 BUAOOYBaHHS KPUITOBAIIOT. AJie, SIK IPABUIIO, KPUITOBA-
JIOTU BUI00YBAIOTHCSI MailHEpaMU 3a BJIACHOIO 1HINIATUBOIO, ISl BIIACHHUX
el 6e3 Oyab-IKOTo 3aMOBJICHHS 3 OOKY 1HIIHX 0CiO.

KpunroBanioTu He € HeMaTepialbHUMH OJjaramu, 70 SAKUX riasa 15
K Ykpainu BiTHOCUTH pe3ybTaTH IHTEIEKTYaJIbHOI, TBOPYOI AiSUTBHOCTI;
iH(popmariito Ta ocobucti HemaitHOBI Onara. J[o ocoOMCTUX HEMaitHOBHX
Onar ()KUTTS, 340POB’sl, YECTh Ta T'JIHICTh TOIIO) KPUIITOBAIIOTH HE MOXKHA
BIJIHECTH 3a BU3Ha4YeHHsAM. Hemae moctaTHIX mifacTaB ajiis KBamidikarii
kpuntoBamoTH gk iHpopMartii (ctarts 200 LIK Ykpainu), xoua BiJOMOCTI,
10 30epiratoThCs BCEPEIMHI TUIATLKHOI cUCTeMH € iH(opMaltiero (BiIoMOCTi
PO MPUHATICKHICTh KPUIITOOJAUHMITh, 1X KUIBKICTh, TPAH3aKIIIi TOIIO), ajie
KPUIITOOJUHUII caMi 1Mo co0i He MICTITh y co01 iH(popmarlil K OKpeMOoro
00’exTa nuBUILHUX TIpaB. [1{o cTocyeThest 00°€KTIB IHTENEKTYaTbHOT BIACHOCTI,
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TO 3 mepeniky, HaBeaeHoro y crarti 420 IIK Ykpainu, nmeBHy cropiaHe-
HICTh 3 KPUNTOBAIIOTAMHU MOXYTh MAaTH JIMILIE KOMIT FOT€pPHI MPOrpamHu, 1110
3rigHo 31 crarreo 1 3akony Ykpainu «IIpo aBTOpCchKE mMpaBo 1 CyMikHI
npaBay [36] ABIAIOTH cOOOI0 HAOIP IHCTPYKLIN y BUIJISLAL CIiB, LIU(]p, KOAIB,
CXEM, CUMBOJIIB YU Yy OyJb-SKOMY 1HIIIOMY BHUTJISIII, BUPaXeHUX y (popmi,
NPUIATHINA JJI 3YUTYBAHHS KOMIT IOTEPOM, SIK1 PUBOASTH WOTO Yy AII0 JIJIst
JOCATHEHHS TIEBHOI METU a0 pe3yibTaty (1€ MOHATTS OXOIUTIOE K Orepa-
[IHHY CHUCTEMY, TaK 1 MPHUKJIAAHY MporpaMy, BUPaKeH1 y BHUXITHOMY abo
00’eKkTHOMY Ko0J1aXx). KpunToBamoT 3 TEXHIYHOT TOUKHU 30pY SBISIIOTH COOOKO
MpOrpaMHi KOJH, ajie Il KOJIW He MPU3HAYEH] JJIsl TIPUBEICHHS y 10 KOM-
n’10TepiB (Ha BIAMIHY Bl MPOTrPAMHOIO 3a0€3MeUeHHs TUIaTIKHUX CHUCTEM,
B SIKMX Il KPUIITOBAIIOTH 00EpPTalOThCS). TakuM YMHOM, KPHUITOBATIOTH
HaBEJICHOMY BUIIIE BU3HAYEHHIO KOMIT FOTEPHOI IPOrpaMH He BiAMOBIIAIOTh.

YumMano NpuXuiIbHUKIB Ma€ i7est Mpo MOAIOHICTh KPUIITOBATIOT JI0
0€310KyMEHTapHUX IIHHUX TamepiB, sIK1 yacTHHA 3 cTarTi 3 3aKkoHy YKpaiHu
«IIpo 1inHi nanepu Ta GOHAOBUN PUHOK» [37] Bu3HAUAE K OOMIKOBI 3aMKCH
Ha paxyHKy B IIHHUX Mamepax y CUCTEeMI JETO3UTapHOro OOJIKy IIHHUX
nanepis. Pazom 3 TuMm, 1iHHI nanepu (He3anexxHO BiA (OPMHU iX 1ICHYBaHHS,
JIOKYMEHTapHO1 4M 0€370KyMEHTApHO1) MOCBIAUYIOTh TPOIIIOBI a00 1HIIN Maii-
HOBI IpaBa, a TAKOXX BU3HAYAIOTh B3a€MOBITHOCHHM €MITEHTA 1 BIACHHUKA
nigHoro nanepy (crarri 194 LK Vkpainu ta 3 3akony Ykpainu «IIpo minni
nanepu Ta QOHIOBUN PUHOK»). KpUNTOBAIIOTH HE MOCBIIYYIOThH >KOJAHHUX
MallHOBUX NpaB Ha OyJb-SKe 1HIIE MaifHO, a € LIHHICTIO caMl MO COOI.
BinuykeHHsI KpUNTOBATIOT iX EMITEHTOM HE 3YMOBIIIOE TIPABOBOTO 3B SI3KY
MDK €MITEHTOM 1 MOJATBIINMHU BIIACHUKAMH KPUTITOBAIIOTH. TOMY KpHUMTO-
BaJIIOTH HE MOKHA BIJTHECTH JI0 IIIHHUX MamepiB.

KpunroBainioTi He € TakoX EJIEeKTPOHHUMHU TPOIIKMMA, OCKUIbKH,
3rigHo 3 crarTero 3 3akoHy Ykpainum «IIpo mumaTixHi cucTeMu Ta mepekas
KOIITIB B YKpaiHi» [38], enekTpoHH1 Tpollli MOXKyTh OyTH HOMIHOBaHI JIUIIIS
B TPUBHI, & BUITYCK €JIEKTPOHHUX TPOIIEH MOXe 3IHCHIOBATH BUKIIOYHO
0aHK, HATOMICTh KPUITOBAJIIOTH HE MAIOTh MPHUB’SI3KU 0 YKOJIHOI BAJIIOTU
1 MOKYTh €MITYBaTHCS Oy Ab-SIKOI0 0CO00I0.

He BiamoBinarTh KPUNTOBATIOTH TOBHOK MIPOK0 1 3aKOHOJIaBUO
3akpituieHoMy y crtarti 1 3akony VYkpainu «IIpo HarionansHuii OaHk
VYxpainm» [39] BU3HAYCHHIO TPOMIOBUX CYPOTaTiB, 0 SAKUX 3aKOH BIIHOCUTH
OyIlb-AK1 TOKYMEHTH y BUIJISIII TPOIIOBUX 3HAKIB, IO BIIPIZHIIOTHCS Bif
TPOIIOBOI OAMHMIN YKpaiHu, BUIyIIeHI B 00ir He HarionansHuM GaHKOM
VYkpaiHu 1 BUTOTOBJIEHI 3 METOIO 3/IHCHEHHS TUIATEeXKIB B TOCTIOAPCHKOMY
000pOTI, KpIM BaJIOTHUX LIHHOCTEH. [lo-nepuie, KPUNTOBAIIOTH 3a CBOIM
3MICTOM HE € «JOKyMEHTaMWu» (HaBITh €JIEeKTPOHHUMH). [l0-Opyee, YNHHE
3aKOHOJIAaBCTBO He mepezdayae iCHyBaHHS IPOIIOBUX CYpOraTiB y 0€3/10Ky-
meHTapHiil ¢opmi. Y 2014 p. Hamionanpamii Oank YKpaiHu 3asBUB, IO
Bitcoin € rpomoBum cyporatom [40], ane Bxe y ceprnai 2017 p. BUKOHYIO-
ynii 000B’si3ku TosoBu HBY ki Cwmomiif 3ayBaxkuB, 110, Ha IyMKY
daxisuiB HBY, Bitcoin He BITHOCUTHCS IO TPOIIOBUX CypOraTiB, 1 TaK caMo
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HE BIJIHOCHUTHCS aHl O BAJIOT, aHl 0 BaJIOTHHUX LIHHOCTEW YU €IEKTPOH-
HuX Tpoieid. Bin B3arani BusHaB HecripomoxHicTe HBY Hagatu npaBoBy
kBanmiikamito Bitcoin [41]. Takum ywmHOM, oQimiiiHa TO3MUIlIA II0A0
NpaBOBOi KBaNi(iKallii KpUITOBAIIOT B YKpaiHl BIACYTHSL.

SIK110 MOBEPHYTHCA J10 3MICTY BXKE 3raJlyBaHUX 3aKOHOIPOEKTIB II0A0
BPETYJIIOBaHHA 00ITy KPUIITOBAIIOT, TO 31 3MICTYy 3aKoHOMNpoekTy 7183 BOa-
Ya€eThCs, 10 HOTO aBTOPHU KBaTi(DiKyIOTh KPUIITOBAIIOTY SIK TOBAp, ajie MpH
IIbOMY B SIKOCTI1 peryisiTopa BuzHauaoTe HBY [4], 1m0 onmocepenkoBaHo Bce
K TaKl BKa3ye Ha TPOIIOBY MPHUPOAY KPUITOBAIIOT, ocKibku HBY € pery-
JSITOPOM CaMe TPOIIOBO-KPEUTHOTO PUHKY. 3akoHOMpoeKT 7183-1, 31 cBoro
00Ky, KBaJli(piKy€e KpUIITOBAIIOTY AK (PIHAHCOBUM aKTUB, BUMIpP BapTOCTI,
3aci0 oOMiHY, 30€peKeHHSI BapTOCTI, a TAKOXK SIK OJUHUIIO OOJiKy [5], mo
cyTi nyOiroroun OCHOBHI QYHKIT rpomiei. J[o KitouoBUX 03HAK KPUITOBA-
JIFOT PO3POOHUKH 3aKOHOMPOEKTy 7183-1 BimHOCATH 1X JEIIEHTPali30BaHICTh,
a TaKOXX HasBHICTh KpunrorpadiaHoro 3axucty oomiky. [llomgo octanuboro,
TO caMe€ Ha IIbOMY aKIICHTY€ThCSl yBara, 1 11eé HaBiThb BIIOWJIOCS y Ha3Bi
caMoro TMOHATTS — «KpunToBairoTa». Ilpore s obOcraBuHa sKpa3 He
€ BU3HAUYAIBHOIO /ISl JIOCHIHKCHHS MPaBOBOI MPHUPOAN KPHUITOBATIOTH.
[TosiBa KPUMTOBAIIOTH CTajla MOKJIMBOIO 3aBISAKU KpunTorpadii i mpUHITUTT
00iry KpUNTOBAIIOT 3aCHOBAaHUI Ha TEXHOJIOT1i OJOKYEHH, MPOTe 3a3HAUYCH1
aCTeKTH — TeXHIYHa cTopoHa nmuTaHHA. Kpunrorpadis — nume mexaHizm,
ajie He CyTh; MeXaH13M, SIKUM HE Ma€ >KOHOTO BITHOIIEHHS aHi 10 IPaBOBO1
NPUPOM, aHl 10 FOPUIMYHOTO CTaTycy kpunroBamot. Kpunrorpadist 10cuth
JABHO TOYaja BUKOPUCTOBYBATHCS s mudpyBaHHa iHpopmalii, 1 Kpun-
TOBAJIIOTH B LIbOMY NUTaHHI JHIle MOOIYHUIA NpoAyKT. Ta )k cama TexXHO-
JIoTisi OJIOKYEHMH 3aCTOCOBYEThCA Y OaraTbox IHIIMX cepax, HampUKIa,
y IepKaBHUX peecTpax, Mpukiajg 4oro — JlepkaBHUN 3eMeNIbHUIA KaaacTp
VYxpainu [42]. bineiie toro, y rpyani 2017 p. HBY 3asBuB npo MoximBicTh
eMicii e-TpUBHi, B OCHOBY sIKO1 Oy/ie MOKJIaJIeHa TEXHOJIOT1sI OJIoKueiH [43],
IPUYOMY ILUIKOM 3pO3yMijo, IO 32 TEPMIHOJIOTi€I0 000X BHUIEHA3BAHHUX
3aKOHOIPOCKTIB €-TPUBHS HE MiANaJaTUME TiJ O3HAKH KPUIITOBAIIOTH,
X04a O mpH ii CTBOPEHHI 1 BUKOPUCTOBYBAJIMCS KpUnTorpadis Ta TEXHOIOTs
OJIOKYEIH, OCKIJIBKM OJIHIEIO 3 OCHOBHUX O3HAK KPHUIITOBAJIOT 3paska Bitcoin
€ JICLIEHTPAIII30BAHICTb 1 BIICYTHICTh €IMHOTO €MITEHTA.

Uu € peueHTpati3oBaHi KPUIITOBAIIOTH Tpomuma? 3 TOUYKH 30py
BITYM3HSHOTO 3aKOHOJIAaBCTBA — OJHO3HAYHO, Hi. /ISl BU3HAHHS KPUITO-
BaJIOT TpOIIMMa HEOOXiJHE BIAMOBIJHE PIIICHHS MapJIaMEeHTy, Ha SKe
HABPSJ YA BapTO PO3PAXOBYBATU, OCKIIBKH, K TOOOIOIOTHCS €KOHOMICTH,
TaKe BU3HAHHS MOKE MIAIpBaTH OCHOBH HAI[IOHAJIbHOI IPOLIOBO-KPEAUTHOI
nonituku. [IpoTe HAyKOBII JOCHIIKYIOTh CyTh SIBUIIA, sIKA HE BUYEPILY-
€ThCsl O(PIIIITHIM BU3HAHHAM YU HEBU3HAHHSM.

OyHKI{, MpUTaMaHHI TPAAUIIIHAM TPOIIaM, BIACTUBI TAKOXK KPHIITO-
BamtoTaM. OCTaHHI IIJIKOM 3/1aTHI BUCTYTIATH YHIBEPCATbHUM 3aC000M OOMIHY
Ta po3paxyHKy. KpurnroBamoTtamu HIJTKOM MOXJIHMBO OIJIa4yBaTH TOBapu/
poboTtu/mocayry, 1 pyHAAMEHTATBHUX TEPEIKO]] Y IbOMY iX BUKOPUCTaHHI
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He BOavaeThCs (3pO3yMIT0, IO MOXIJIHMBICTH 3a00POHM KPUNTOBATIOT Ha
3aKOHOJJaBYOMY PiBHI MU He posrisigaeMo). Y BepecHi 2017 p. B Ykpaini
3apeecTpoBaHa Meplia yroaa 3 Mpua0aHHs HEPYXOMOTo MaiHa 3a KPHIITO-
BaJIOTY [44], sika 3acBiAYMIIa MOKIUBICT KPUIITOBAIFOTHUX PO3PAXYHKIB.

['pomi He € piyyI0 K TaKOIO, HE MAOTh BJIACHOI CIIOYKHMBYOI BapTOCTI,
a € JuIIe MIpOI0 BapTOCTi 1HIUX pedeit — 3Beptae yBary K. T. Tpodumos.
SIKIIO CTOKMBAaHHSA pedl MOJsrae y BUKOPUCTaHHI ii MPUPOJHUX BIACTHU-
BOCTEH 3a MPU3HAUYECHHSM, TO «CIIOKMBAHHS» TPOLICH MOJSATrae y BUKOPHC-
TaHHI iX COILIAJIbHO-€KOHOMIYHUX (YHKIH, 00 BUKOPUCTaHHS TpoIleH
BiIOYBa€THCS JUILE Y BITHOMIEHH] X 0OMiHY Ha mo-ueOys [45, c. 134].

JlouuibHO 3pOOMTH YTOYHEHHS: Ha Cy4acHOMY €Tarli JIFOJICTBO Mailke
HE BUKOPHCTOBYE TOBapHI a0O TMOBHOIIHHI TPOIIi, sIKi, KpIM BUKOHAHHS
GbyHKIIN rpoIIei, MaroTh 1€ ¥ BIACHY CIIOKUBYY BapTICTh, aIeKBATHY IIiHI
TOBApY, 10 BUKOPUCTOBYETHCS B IKOCTI rpoteit. ['pori y Burisai 6aHKHOT
Ta MOHET BJacHOi CyOCTaHIIOHAJIbHOI BapTOCTI HE MarOTh, TOMY iX IIe
HA3UBAIOTh HEMOBHOLIHHUMHU TpormMa. Taki rpoiri cami 1mo co0i He MOXKYThb
3aJI0BOJIHUTH JIIOJICEKI MOTpeOU 1HAKIIe, aHDK Yy SKOCTiI 3ac00iB 0OMiHYy,
132 BIJICYTHOCTI MOXJIMBOCTEH /1711 OOMIHY BTPayarOTh CBOIO LIHHICTb.

SIKI10 MOPIBHATH 3 KPUNTOBAIIOTAMH, HEBAXKKO MEPEKOHATHUCS, IO
KPHUITOBAIIOTH aHAJIOTIYHO HE MPHUCTOCOBAHI JUIsl OyIb-sIKOTO 1HIIIOTO BUKO-
pPUCTaHHs, HDK B SIKOCTI 3aco0iB oOmiHy. Ha me 3BepHYB yBary €Bpo-
NMEeNWChKUN CYJT CIIPaBEIJIMBOCTI y 3rajiaHiii cpasi XeaksicT npoTu LBerrii,
3ayBaXMBILY, 110 BipTyasJbHa BajioTa Bitcoin He Mae 1HIIOI METH, KpIM
Ti€l, [0 BOHA BUKOPHUCTOBYETHCS MAJS OIJIATH 1 MPUHUMAETHCS ACIKHUMH
omnepartopamu [26].

Sx 1 TpaauIliiHI TPOIIOBI KOIITH, KPUITOBATIOTH MOXYTh BUCTyIaTH
B SIKOCT1 3ac00y HAKOIWYEHHS, L0 Mependadyae MOXIMUBICTD iX PeaJbHOro
BUKOpHUCTaHHS B MaiiOyTHhoMy. [lompu Te, 1m0 BHUCOKa BOJATUIBHICTDH
KPUIITOBAIIOT POOUTH IX JIOCTATHHO PU3MKOBAHUM 3aCOOOM HAKOMHYEHHS,
MPUHIIMIIOBO TaKa MOXKJIMBICTh HE BUKIIFOUA€EThHCA.

[Ilo crTocyeThcs GyHKII MipU BapTOCTi, TO BBAXKAETHCS, IO BOHA
MoJIsiTa€ y BU3HAYEHH1 BAPTOCTI BC1X TOBAPIB IIJISIXOM BCTAHOBJICHHS I[1H Ha
HUX y TIEBHUX TpoOIIOBUX OAMHMIIX. L[ (dyHKIISI Mae cBOoe HOpMaTHUBHE
3akpimienHs. Y crarti 189 Nocnogapeekoro konekcy Ykpainu [46] 3a3Ha-
YEeHO, IO IIHA € BUPAXEHUM Yy TPOIIOBIH (opMi €KBIBAJCHTOM OJUHHIIL
ToBapy (MpOoayKIiii, poOiT, MOCIYT, MaTepiaIbHO-TEXHIYHUX PEeCypciB, MaitHO-
BUX Ta HEMaWHOBUX IpaB), 10 MiJIATA€ MPOAAXKy (peastizaliii), IKuil MIOBUHEH
3aCTOCOBYBATHCS K Tapud, po3Mip IuIaT, cTaBku abo 300py, KpiM CTaBOK
1 300piB, 1110 BUKOPUCTOBYIOTHCSI B CUCTEMI OTIOATKYBaHHSI.

['pouri mpupogHO BUKOPUCTOBYIOTHCS ISl BUMIPIOBAHHS BapTOCTI
pizHoMmaHiTHUX TOBapiB. A. T. IIponeHko, aHamizylo4u AyMKH HayKOBIIIB
3 bOTO MHUTAaHHS, MiJCYMOBYE: BapTiCTh, BUPaKE€HA B IpOIIax — L€ I[iHa;
a TIpU BCTAHOBJICHHI I[IHM BCTAHOBIIOETHCS CIIBBIAHOIICHHS BapTOCTEH
PI3HUX TOBapiB (BUPaKEHUX B OJHAKOBUX OJIMHHUIIAX), B PE3yJIbTATI YOTO
Taki TOBapu MOXYTh OyTH TMOPIBHAHI MK coOoro ¥ oOminsHi [1, c. 38].
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OueBUIHUM € TOH (akT, 110 BapTICTh TOBAPY, POOOTH UM MOCIYTH ILJIKOM
MOKe OyTH BUpPaKEHA Yy KPUNTOOAMHHIISX (200 TOKEHax, fK iX Ie Ha3u-
BAalOTh), TOOTO B JaHOMY BHUNAJIKYy KPHUIITOBAIIOTH IIJIKOM EKBIBaJCHTHI
TPAJAUIIIAHAM TPOIITOBUM OJTUHUIISIM.

He mosxnHa 0061iiTH yBarorw Takoxx (opMy iCHYBaHHS KPHUIITOBAJIOT.
ko MarepianbHi a00 TOTIBKOBI TPOIII MPUPOIAHO BITHOCITHCS JI0 pedei,
0e3roTiBKOBI Tpouri (i3MYHO € 3amucaMud B OaHKIBCBKUX pPaxyHKax, TO
KPHUITOBAIIOTH SIBJISIIOTH COO0I0 IporpaMuuii koJ. B ogHoMy 3 Hebarathox Ha
JAaHUM MOMEHT CYJOBHX PIIIeHb, 0 CTOCYIOThCS 00iry Bifcoin B YKpainu,
a came B yxBaimi AmnensuiiiHoro cyny M. Kuesa Bim 12 xoBtHs 2016 p.
y crapai Ne 753/599/16-11, 3a3HaueHo, 110 Bifcoin HE € piY4I0 B pO3yMiHHI
ct. 179 IIK Ykpainu, He Mae 03HaK MaTepiaJbHOTO CBITY, HE € MIPOAYKIIIEIO,
He € MaiiHoBuMH TipaBami [47]. Take BpaskeHHsI, 1110 KPUIITOBAIIOTA HE JTyKe
BIIUCYETHCS y KATETOpii YAHHOTO MHBUIHPHOTO 3aKOHOAABCTBA. Y 3rajlaHiid
CyJOBIfl cmpaBi cya mepmoi 1HCTaHIi — JlapHUUBKUNA palOHHUM CY[I
M. KueBa — B pimenHi Binx 24.03.2016 BukopucTaB y BifHOILIEHHI Bitcoin
JIOCUTh HECTIOAIBaHUM TEPMIH — «BIpTyasibHI peui» [35], xou ykpaiHChKe
3aKOHOJIABCTBO TAKOTO TIOHATTS HE BUKOPUCTOBYE 1 HE BU3HAYAE.

Hemae npuHImnoBoro 3HayeHHs, Y1 € KPUIITOBAIIOTa TOBApOM (3ra-
naitmo popmyny K. Mapkca: rpouri — yHiBepcaibHHI TOBap), (hiHAHCOBUM
aKTUBOM, a00 Moke OyTu kBamipikoBana y iHmuil croci6. ['onoBHe, 110
KPUIITOBAIIOTA MOKE€ BUKOPHUCTOBYBATHUCS, 1 MOJEKYAH BUKOPUCTOBYETHCS
came sik rpomri. [Ipotsirom icTopii JrOACTBa B SIKOCTI Tpollied BUCTyHald
1HKOJIM Jy’K€ HECIOJiBaHI peui 1 HaBiTh JIOACHKI ictotu. [I. Besepdopn
HABOJWTH NPUKJIAA JaBHBOI Ipianmii, ne miBuara-pabuni Oyau Miporo Bap-
TOCTI TaKUX peuel, sIK KOPOBHU, Cy/THA YK OyAUHKH (ICTOpIs 3HAE 1HIIN MOIOHI
Buragku) [48, c. 30]. HezanexxHo BiJl TOro, M0 camMme BHUKOPHUCTOBYBAJIOCS
B SIKOCTI TPOIIEH, 3MICT 3QJIMIIABCA THUM CaMUM: SIKIIO TEBHHHA 00’ €KT
y TIEBHUI MOMEHT 4acy 1 Ha MIEBHIM TEPUTOPIi € OJJHOYACHO YHIBEPCATHHUM
3ac000M 0OMiHY, HAKOITMYEHHS Ta MIPOIO BapTOCTI — B TAHOMY MiCIIl 1 B IaHUI
4yac BiH MOXe OyTH BU3HAYEHHUU K Tpolm. SKIo crapomaBHiil TOProBelb
npua0aBaB YM TpojaBaB XyAo00y SK TOBap, IO MaB BIIACHY CIIOKHBATY
BapTICTh, TO 11€¢ OYB 3BUYANHUIN TOBap IS CIIOKUBAHHS 1 HE OubIe. Ko
K Xynoba mepenaBaniacsi sk 3aci0 0OMiHy, HaOyBajacs 3 METOIO IMOJajb-
moro 0OMiHy — BOHa Ha0yBaJia IKOCTEH TPOIIIEH.

3po3yM1UIOI0 1 TPOCTOIO BUTIISIAAE (POpMYyJIa, IO BUKOPUCTOBYETHCS
€KOHOMICTaMH: Bce, 1[0 BUCTYIIA€ B SKOCTI Tporieit, € rpomi [45, c. 133].
K. T. Tpodumos yrountoe 1e popmymnroBanas. Ha iioro mymky, rpommma
€ BCE, 1[0 BU3HAETHCS TpommnMa. [Ipu 11boMy BiH MOSICHIOE: SKIIO 3 TOYKU
30py €KOHOMIKH TPOIIMMA € BCE TE, III0 BU3HAETHCS 1 BAKOPUCTOBYETHCS SIK
TPOIIIi, TO 3 TOYKHU 30py IMpaBa — JIMIIE Te, [0 MPSIMO BU3HAETHCA 3aKOHOM
gk rpouti [45, c. 134]. Y nmeBHOMY pO3yMiHHI TaKHi MiAXiJ € «KOMIIPO-
MICHHM»: 00’€KTH, IIIO 3a CBOEIO MPABOBOIO MPHUPOJIOIO CHIiJ BIAHECTH 10
rpormieif, MoxkHa O(DiliifHO TpoIMMa 1 He BH3HABATH, XOYa BiJ IIOTO HE
3MIHATBCA X IPUPO/IA Ta BHYTPILIHS CYTHICTb.
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['pomi, sx ckIamoBa HMBLILHO-TIPABOBOTO 00OOPOTY, BUHUKIIM paHiIIe
3a jiep’kaBy. BoHM icHYBayu i iCHYIOTh Y CHUIBHOTAX, 1110 HE MAIOTh JAEp>KaBU
(3ramaiimo miemeHa Adpuku). Tak camo rpoiiri abCOIFOTHO HEOOOB  I3KOBO
eMITYIOThCSl Aep:kaBHUMM 1HCTUTYyLIsIMU. Y Cromyuyenux Illtatax Amepuku
B riepion 3 1837 mo 1866 pp. mopsa 13 3arajJbHOAEPKABHOIO TPOIIOBOIO
OJIMHUILICIO B 00ITy MOKHA OyJI0 HapaxyBaTH JI0 8 THUCSY PI3HUX T'POIIOBHX
OJIMHUIIb, €MITEHTaMH SIKMX Oynu (enepanbHi IITaTH, NMPUBATHI OaHKH,
3aJ1I3HUII, Mara3uHyu 1 HaBITh OKpeM1 MIpUBaTHI ocoou [49, c. 341].

[cTopist cBimuUTh, MO TPOIIl MOXYTh ICHYBaTH 0€3 MPHUB’SI3KH 0
JIEpKaBHOTO arapary, BHACIIIOK caMoi JIMIIE JTOMOBJICHOCTI ab0 yroau meB-
HOTO KOJia 3aI[IKaBJICHUX 0C10, TOOTO ICHYBaHHS JEP>KaBH SIK PEryJiaTopa He
000B’sI3KOBa YMOBa MOSIBU TPOILIOBUX OJUHUIL Ta ICHYBaHHS TOBapHO-
rpomioBoro o0opoty. IIpoTe kokHa ep>kaBa B Tid uu iHIIINH (HOpMI BUCTY-
Mae perynaropoM emicii Ta obiry rpomieil. BoHa Moxke caHKIIOHyBaTu
MOSsIBy HOBHUX TpoIIei, a0o CBOIM BJIaJHUM PO3MOPSKEHHSIM M030aBUTH
rpoli iXHbOTO CTaTyCy, BWIYYHUTH iX 3 00opoTy. SIckpaBUil NpUKIan:
B 1948 p. y HimeuunHi Ha TepuTOpifX, 110 MepedyBaIH miJl MPOTEKTOPATOM
CIIIA, Benukoi bpuranii Ta ®panuii, 3amicTh peiixcMapku Oyia BBeJaeHa
HOBa TPOIIOBAa OAWHUIA — HIMEIbKka Mapka. Jljis oOmiHny OyJio BiBEIECHO
aumie oauH JeHb — 21 yepBHs 1948 p. Jlumie B el aeHp crapi rpoiii
Mo>kHa Oysio 0OMiHATH Ha HOBI 3a KypcoM 10 no 1 mpu oOcsry He Oinblie
400 peiixcmapok. Jlimit oOMiHy cTtaHoBHB He Ounbmie 200 peiixcmapox
NPOTATOM HACTYMHHUX JBOX MICAIIB. 3HEI[IHEH] peWXCMapKud HANOBHHIIN
pansHCBKY OKYMalliiHy 30HY, IIO IIBUIKO MPHU3BENIO 0 IX IMOBHOI 3a-
o6oponu [12, c. 134].

Ha cydacHomy erami came Jiep)kaBa CaHKI[IOHY€ BUKOPUCTaHHS THUX
YM IHIIUX O0’€KTIB B SKOCTI Tpoiieid. BapTo yTOYHUTH: 1€ CTOCY€ETHCS
OUTBIIOCTI KpaiH CBITYy, B TOMY 4nCIi YKpaiHu. Tox HE3BaKaro4H Ha Te, 10
3a CBOEIO MPUPOJOI0 KPUIITOBATIOTH LIJIKOM BIHUCYIOThCS B KaTEropito
«rpoiiiy», opiiitHO OTpUMATH CTaTyC TpoIIeii BOHU 3MOXYTh JIUIIE MICIS
BIJITIOBITHOTO PO3MOPS/KEHHS YIIOBHOBA)KEHOTO JIEPKABHOTO Oprany. Aue
B YKpaiHi HaWOMMKYMM 4acOM BU3HAHHSA JICLIEHTPATI30BAaHUX KPUIITOBAIIOT
rpolnrMa He O4iKyeTbes. Pazom 3 THM, caMe JuIlle HaJaHHS KPUITOBAIIIO-
TaM O0(ilIHHOrO CcTaTycy Ha piBHI 3aKOHY Bxke Oyyno O 3HaYHMM KpPOKOM
BIIEPE] 1 JO3BOJWIO O BUBECTH YYAaCHHKIB PUHKY KPUIITOBAIIOT 3-TiJ TOC-
TIHHOT 3arpo3u 3BUHYBAaY€HHS y HE3aKOHHUX omepaiisax. [lepen BiTun3Hs-
HUM 3aKOHOJIaBLIEM CTOiTh HEMpOCTa 3ajada KBai(ikaiii KpUITOBAIIOT.
BpaxoByrouu, 3 ogHOro 00Ky, TpOIIOBY IPUPOIY OCTaHHIX, a 3 1HIIOTO —
HEOOXIAHICTh YHUKHYTH BUKOPUCTAHHS T€PMIHA «TPOII», KOMIPOMICHUM
BUXOJIOM 13 CHUTYyallll BUIJISAJAE 3aMPOBAKEHHS 1HCTUTYTY O€340KYMEH-
TapHUX €JIEKTPOHHUX I'POIIOBUX CYpOTaTiB, sIKI BUCTYNIaTUMYTh 3aKOHHUMHU
3ac00aMu TUIATEXY.

BucnoBku. KpunroBamatoTu CTBOpEHi 3 METOIO iX BUKOPUCTAHHS SIK
3aco0iB MJIATEXKY 1 32 CBOIMH XapaKTEPUCTUKAMU IILJIKOM 37]aTHI BUKOHYBATH
ocHOBHI (yHkuii rpomeit. B Ykpaini odimiiiHe BU3HAHHS KPUIITOBAIIOT
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TPOILIOBMMH KOIIITaMH MOTPEOy€e BIAMOBIIHOTO PIIICHHS HA PIBHI 3aKOHY,
10 Ha CHOTOJHI € MaJIONMOBIpHUM. HalO1IbIl onTUManpbHUM Hapasi BUa-
€THCS 3aIPOBAHKEHHS IHCTUTYTY 0€3/J0KYMEHTAPHUX EIEKTPOHHUX TPOIIOBUX
CyporariB, AKUil OM OXOIUIIOBAaB B TOMY YMCI1 i KPUIITOBAIIOTH.

[Tomanbuie AOCHIAKEHHS KPUNITOBAIIOT HAYKOBISIMUA BUIA€THCS HaI-
3BHUYAWHO TMEPCHEKTUBHUM, OCKUIBKH IIBUIKI TEMIH PO3BUTKY KPHUIITO-
BaJIOTHOTO PHUHKY BHMAaraTuMyTh HAJIEKHOTO HOPMATHBHO-TIPABOBOTO
pEryJtoBaHHs, [0 HEMOXKJIMBO 0€3 IPYHTOBHOI TEOPETUYHOI Oa3u.
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Chaplian S. Legal status of cryptocurrency.

Background. In terms of rapid development of modern technologies, e-commerce
and the emergence of such newest means of payment as cryptocurrency, there is a problem
of proper legal qualification of the latter, the definition of their place in the system of
calculations of participants in economic turnover, as well as the ratio of cryptocurrency
with other means of payment, primarily, with traditional cash.

The analysis of recent researches and publications. This problem has led to a lot
of research, but, despite the close attention of scholars, it is too early to argue for
a thorough study of the nature and legal qualifications of cryptocurrency, taking into
account the multichoice of approaches and the absence of a firm stand on issues that
require the continuation of theoretical study.

The aim of the article is definition of the legal status of cryptocurrency according
to the legislation of Ukraine and foreign countries.

Materials and methods. General scientific methods (dialectic, analysis and
synthesis, deduction and induction, abstraction) and special methods (formal and legal,
comparative and law, interpretation of the norms of law, etc.) were methodological basis
of the study. The laws and subordinate acts of Ukraine and foreign countries, scientific
works on the subject of the article were the information base.

Results. At the legislative level, currently there is no special legislation on
emissions and circulation of cryptocurrency. The analysis of the Draft Law of Ukraine
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«On the Circulation of Cryptographic Goods in Ukraine» Ne 7183 and the Draft Law of
Ukraine «On Stimulation of the Cryptographic Market and its Derivatives in Ukrainey
Ne 7183-1 which are currently under consideration by the Verkhovna Rada of Ukraine,
testifies to fundamentally different approaches to the legal qualification of
cryptocurrency, however, these approaches cannot be considered successful because
of the efforts, on the one hand, to regulate the circulation of cryptocurrency with the help
of monetary mechanisms, and, on the other hand, to avoid their identification with cash.
As shows the analysis of the characteristics of cryptocurrency, the main functions of cash
are inherent to them, and the absence of recognition of cryptocurrency as money should
be explained, primarily, by public interests of the state.

Conclusion. For a balance between stated interests and the legal nature of
cryptocurrency in Ukraine, the institute of non-documentary electronic money surrogates,
which would include cryptocurrency should be introduced.

Keywords: cryptocurrency, cash, money, bitcoin, blokchain.

REFERENCES

1. Procenko A. T. Pravove reguljuvannja obigu elektronnyh groshej v Ukrai'ni : dys. ...
kand. juryd. nauk ; 12.00.07 — administratyvne pravo i proces; finansove pravo;
informacijne pravo ; Mizhregional'na akad. upr. personalom. Kyi'v, 2016. 202 s.

2. Vahrushev D. S. Kriptovaljuta jak fenomen sovremennoj informacionnoj jekonomiki:
problemy teoreticheskogo osmyslenija. Naukovedenie. 2014. Vyp. 5. S. 4-15.

3. Veprev S. B., Perov V. A. Kriptovaljuta: pravovye i jekonomicheskie vyzovy. M.,
2017.73s.

4. Pro obig kryptovaljuty v Ukrai'ni : Proekt Zakonu Ukrai'ny vid 06.10.2017 Ne 7183.
URL : http://w1.cl.rada.gov.ua/pls/zweb2/webproc4 17pf3511=62684.

5. Pro stymuljuvannja rynku kryptovaljut ta i'h pohidnyh v Ukrai'ni : Proekt Zakonu
Ukrai'ny vid 10.10.2017 Ne 7183-1. URL : http://wl.cl.rada.gov.ua/pls/zweb2/
webproc4 1?7pf3511=62710.

6. Cyvilnyj] kodeks Ukrainy vid 16.01.2003 Ne435-1V, zi zmin. URL
http://zakon3.rada.gov.ua/laws/show/435-15.

7. Pro zatverdzhennja Nacionalnogo polozhennja (standartu) buhgalters’kogo obliku 1

«Zagal'ni vymogy do finansovoi' zvitnosti» : nakaz M-va finansiv Ukrai'ny vid

07.02.2013 Ne 73. URL: http://zakon3.rada.gov.ua/laws/show/z0336-13.

Jurydychnyj slovnyk ; za red. B. M. Babija, F. G. Burchaka ta in. Kyi'v, 1983. 872 s.

. Bryan A. Gamner — Black's Law Dictionary, 9-th Edition, 2009. 1943 p.

10. Suchasnyj tlumachnyj slovnyk ukrai'ns'koi' movy ; za red. V. V. Dubichyns'kogo.
Kyi'v : Shkola, 2008. 1008 s.

11. Marks K. Kapital. M. : Izd-vo polit. lit., 1969. 907 s.

12. Tul'ev V. Istorija deneg. M., Jeksmo, 2014. 206 s.

13. Zajcev V. Vlastelin mira. Vokrug sveta. 2017. Ne 12. S. 34—64.

14. Communiqué Finance Ministers & Central Bank Governors. 19-20 March. 2018.
Buenos Aires, Argentina. URL : https://back-g20.argentina.gob.ar/sites/default/files/
media/communique_g20.pdf.

15. Eastern district of Texas. Sherman division. Memorandum opinion regarding the
court’s subject matter jurisdiction. Securities and Exchange Commission V. Trendon T.
Shavers and Bitcoin Savings and Trust. Case Ne4 : 13-cv-416. URL
https://www.scribd.com/document/158943320/SEC-v-Shavers-August-6.

16. United States District Court. Southern district of New York. Memorandum & Order.
United States of America V. Anthony R. Murgio, et al. Case Ne 15-cr-769 (AJN).
URL : https://cdn.arstechnica.net/wp-content/uploads/2016/09/murgio-order.pdf.

10 o0

----------------------------------------------------------------------------------------------

ISSN 2616-6100. 30BHIIIIH TOPriBAS: €KOHOMIKa, (piHaHcy, rTpaso. 2018. Ne 2 163



IIPUBATHE ITPABO

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

The State of Florida. Order granting defendant’s motion to dismiss the information.
Case Ne F14-2923. URL : http://www.miamiherald.com/latest-news/
article91701087.ece/BINARY/Read%20the%20ruling%20.

Phil Fairbanks. Is bitcoin money? Buffalo judge says no. April 10, 2017. URL :
http://buffalonews.com/2017/04/10/bitcoin-money-something-else.

The Federal Reserve System’s semiannual monetary policy report to the Congress.
The U.S. Government Printing Office. 27.02.2014. URL : https://www.gpo.gov/
fdsys/pkg/CHRG-113shrg88746/html/CHRG-113shrg88746.htm

Bitcoin virtual currency: intelligence unique features present, distinct challenges for
deterring illicit activity. 24 April. 2012. URL : https://www.wired.com/
images_blogs/threatlevel/2012/05/Bitcoin-FBI.

National cyber-forensics training alliance CyFIN 2013 Conference. April 16, 2013.
URL : https://www.fincen.gov/sites/default/files/shared/20130416.

CFTC Orders Bitcoin Options Trading Platform Operator and its CEO to Cease
Illegally Offering Bitcoin Options and to Cease Operating a Facility for Trading or
Processing of Swaps without Registering. The U.S. Commodity Futures Trading
Commission. 17.09.2015. URL : http://www.cftc.gov/PressRoom/PressReleases/pr7231-15.
Rob Urban, Benjamin Bain. Bitcoin Heads to Wall Street Whether Regulators Are
Ready or Not. December 1. 2017. URL : https://www.bloomberg.com/news/articles/
2017-12-01/bitcoin-futures-to-start-trading-as-regulators-rush-to-catch-up?cmpid=
socialflow-twitter-business&utm_content=business&utm_campaign=socialflow-
organic&utm.

European Central Bank. Virtual currency schemes. October. 2012. URL
https://www.ecb.europa.eu/pub/pdf/other/virtualcurrencyschemes201210en.

Opinion of the European Central Bank CON/2016/49. European Central Bank.
12.10.2016. URL : https://www.ecb.europa.eu/ecb/legal/pdf/en_con 2016 49 f sign.
European Court of Justice. Reports of Cases. 22 October 2015 Case C-264/14.
Skatteverket v David Hedqvis. URL : http://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/?uri=CELEX:62014CJ0264.

Lihuta V., Kaplan A. i dr. Pravovoe regulirovanie kriptovaljutnogo biznesa; fevral'
2017 g. URL : http://axon.partners/wp-content/uploads/2017/02/Global-Issues-of-
Bitcoin-Businesses-Regulation.

Clinch M. Bitcoin recognized by Germany as «private money». 19 Aug 2013. URL :
https://www.cnbc.com/id/100971898.

Bundesministerium der Finanzen. Betreff «Umsatzsteuerliche Behandlung von Bitcoin
und anderen sog. virtuellen Wahrungen; EuGH-Urteil vom 22. Oktober 2015, C-264/14,
Hedqvist». GZ III C 3 - S 7160-b/13/10001; DOK 2018/0163969. 27. Februar 2018.
URL : http://www.bundesfinanzministerium.de/Content/DE/Downloads/BMF _Schreiben/
Steuerarten/Umsatzsteuer/Umsatzsteuer-Anwendungserlass/2018-02-27-
umsatzsteuerliche-behandlung-von-bitcoin-und-anderen-sog-virtuellen-waehrungen.
Bitcoin regulation overhaul in Japan. 01 Apr 2017. URL : https://bravenewcoin.com/
news.

O merah po osushhestvleniju kontrolja za obrashheniem kriptovaljut ot 03.10.2016
Ne OA-18-17/1027. URL : http://112buh.com/resursy/zakonodatel-stvo/pis-ma/fns/.
Centrobank vystupil protiv legalizacii kriptovaljut v Rossii. 05.10.2017. URL :
https://ria.ru/economy/20171005/1506246580.html.

O razvitii cifrovoj jekonomiki. Dekret Prezidenta Respubliki Belarus' ot 21.12.2017
Ne 8. URL : president.gov.by/uploads/archives/Decret-8.zip.

Pro ocinku majna, majnovyh prav ta profesijnu ocinochnu dijal'nist' v Ukrai'ni :
Zakon  Ukraimy vid 12.07.2001 Ne  2658-1I, zi zmin. URL
http://zakon2.rada.gov.ua/ laws/show/2658-14.

Rishennja Darnyc'kogo rajonnogo sudu m. Kyjevi vid 24 bereznja 2016 r. u spravi
Ne 753/599/16-c. URL : http://www.reyestr.court.gov.ua/Review/56686444.

164 ISSN 2616-6100. 30BHIIIIH TOPriBAS: €KOHOMIKa, (piHaHcy, ITpaso. 2018. No 2



IIPUBATHE ITPABO

36.

37.

38.

39.

40.

41.

42.

43.

44,

45.

46.

47.

48.

49.

50.

51.

Pro avtors'ke pravo i sumizhni prava : Zakon Ukrainy vid 23.12.1993 Ne 3792-XII,
zi zmin. URL : http://zakon3.rada.gov.ua/laws/show/3792-12.

Pro cinni papery ta fondovyj rynok : Zakon Ukrai'ny vid 23.02.2006 Ne 3480-1V,
zi zmin. URL : http://zakon5.rada.gov.ua/laws/show/3480-15.

Pro platizhni systemy ta perekaz koshtiv v Ukrai'ni : Zakon Ukrai'ny vid 05.04.2001
Ne 2346-111, zi zmin. URL : http://zakon2.rada.gov.ua/laws/show/2346-14.

Pro Nacionalnyj bank Ukrainy : Zakon Ukrai'ny vid 20.05.1999 Ne 679-X1V,
zi zmin. URL : http://zakon5.rada.gov.ua/laws/show/679-14.

Nacional'nyj bank Ukrai'ny. Oficijne internet-predstavnyctvo. Roz’jasnennja shhodo
pravomirnosti vykorystannja v Ukrai'ni «virtual'noi' valjuty/kryptovaljuty» Bitcoin vid
10.11.2014. URL : https://www.bank.gov.ua/control/uk/publish/article?art id=11879608.
Stav vidomyj status bitkoina v Ukrai'ni. URL : http://businessua.com/finance/
37663stav-vidomii-status-bitkoina-v-ukraini.html.

Karpus' V. Gosudarstvennyj zemelnyj kadastr Ukrainy pereshel na tehnologiju
Blockchain. URL : https://itc.ua/news/gosudarstvennyiy-zemelnyiy-kadastr-ukrainyi-
pereshel-na-tehnologiyu-blockchain.

NBU rassmatrivact vozmozhnost' vvedenija jelektronnoj grivni. URL
http://kontrakty.ua/article/109586.

Karpenko O. V Ukraine vpervye oficial'no prodali kvartiru za kriptovaljutu. URL :
https://ain.ua/2017/09/26/kvartiru-za-ethereum.

Trofimov K. T. Pravovaja priroda deneg. Ocherk sravnitel'nogo pravovedenija.
Leningradskij juridicheskij zhurnal. 2007. Ne 2 (8). S. 130-143.

Gospodars'kyj kodeks Ukrai'ny vid 16 sichnja 2003 r. Ne 436-1V; zi zmin. URL :
http://zakon2.rada.gov.ua/laws/show/436-15.

Uhvala Apeljacijnogo sudu m. Kyjeva vid 12.10.2016 u spravi Ne 753/599/16-c. URL :
http://www.reyestr.court.gov.ua/Review/62052778.

Vezerford D. Istorija deneg: bor'ba za den'gi ot peschanika do kiber-prostranstva. M. :
TERRA—Knizhnyj klub, 2001. 320 s.

Katasonov V. Ju. Smert' deneg. Kuda vedut mir «hozjaeva deneg». Metamorfozy
dolgovogo kapitalizma. M., Knizhnyj mir. 2016. 382 s.

Lapach V. A. Sistema ob#ektov grazhdanskih prav: teorija i sudebnaja praktika. URL :
http://www.allpravo.ru/library/doc99p0/instrum2232/item2249.html.

Popper N. Cifrovoe zoloto. M. — SPb. — Kiev : Dialektika, 2016. 368 s.

----------------------------------------------------------------------------------------------

ISSN 2616-6100. 30BHIIIIH TOPriBAS: €KOHOMIKa, (piHaHcy, rTpaso. 2018. Ne 2 165



IIPUBATHE ITPABO

YK 340.143:378

IJIBYEHKO TI'anna,

K. 10. H., CTapIINi BUKJIa1a4 KaeIpy Mi>KHAPOIHOTO MPUBATHOTO,
KOMEPITIHHOTO Ta UBUTLHOTO TTpaBa KuiBChKOTO HAITIOHATEHOTO
TOPTOBEIHHO-CKOHOMIYHOTO YHIBEPCHTETY

«I[IOPIBHSIABHE IITUBIABHE [TIPABO»
B CCTEMI IOPANYHOI OCBITU

Poszenauymo doxkmpunanvhi nioxoou 0o pozyminnsa «llopieHsanvHo20 YUBLIbHO2O
npasa» AK HaAGYANbHOI OUCYUNIIHU, NPOAHANIZ06AHO GIMYUUSHANT Ma 3apyOidiCHi Oxcepena,
Wo Moxcymu ciyeysamu 06azoio Ol ii BUKIAOGHHS, CHOPMYIbOBAHO ABMOPCHKE BUSHAYEHHS
«NOPIGHANLHO20 YUBLILHO20 NPABA» K HAYKOB020 NOHAMMSA MA NPeoMema 6UGHEHHS..

Knwuoei crnosea: TOpIBHANBHE IMBUIBHE IMPaBO, MUBUILHE MPAaBO, TOPrOBE
MPaBO, HABYAJIbHA JUCIUILTIHA, Iyalli3M MPUBATHOTO MpaBa.

Hnvuenko A. «Cpasnumenvroe zparx@coancKoe npagoy 6 cucmeme opuouyec-
K020 obpazoeanus. Paccmompenvl 0okmpunanvHble no0xoobl Kk noHumanuto « Cpaguumeiivb-
HO20 2padCOAHCKO20 Npasay Kaxk y4eOHOU OUCYUNIUHDBL, NPOAHAIUIUPOBAHbL YKPAUHCKUE
U 3apybedicHble UCMOYHUKU, KOMOpble MO2ym CAyicums 0430l 01 e€ npenooasanus,
chopmynuposano asmopckoe onpedeneHue «CPAGHUMENbHO20 2SPANCOAHCKO20 NpABay
KaK HAYYHO20 NOHAMUSL U NPeOMEema U3yYeHUs.

Knwuesvie cnosa: CPaBHUTCIIBHOC I'paKAaHCKOC IIPpaBO, I'PakKAaHCKOC IIPaBo,
TOProBoe IMpaso, yqe6Ha${ JAUCHHUIIIMHA, TYaJIM3M 4aCTHOI'O IIpaBa.

ITocTanoBka mpo6aemu. BpaxoByrouu riobanizaliiiiHi Ta iHTETrpa-
I1HI MPOIIECH, IKI MAIOTh MICIIE Y CBITi, @ TAKOX MParHeHHS YKpainu OyTH
MMOBHOIIPAaBHUM YJICHOM CBITOBOT'O CITIBTOBAapPHCTBA, aKTyaJbHUMH CTAIOTh
KOMIIApaTHUBICTChKI JTOCIIHKEHHS PI3HUX TMOJIITUYHUX IHCTUTYTIB, 10 (PYHK-
[[IOHYIOTh Y 3apyOiKHUX KpaiHax, iX MpaBOBE PEryJIOBaHHS Ta MPAKTUIHUN
JTIOCBIJT 3aCTOCYBaHHS.

OcraHHIMH poKaMH B YKpaiHi BIIOYBaIOThCS KapAUHAIBbHI pehopMu
y 0aratbox comiaabHuX cepax. [IpoTre HemoOUHOKI BUIIAIKHU, KOJIHM 3MIHH
0a3yr0Thcs Ha OaHATBLHOMY 3allO3MYCHHI JOCBIAY SIKOi-HEOYIb AepKaBH 0e3
ypaxyBaHHS BITUYM3HSHOI MPAKTUKA Ta 00’ €KTUBHUX YMOB, III0 MAlOTh MICIIC
Ha yac pedopMyBaHHS 1, SK TPaBUJIO, BIAPI3HSIOTHCS BIJl THX, B SIKUX
po3mnounHajacs moaioHa pedopma B IHIIMX KpaiHax. BigmoBigHO, 10 OYIKY-
BaTH Ha TMO3UTUBHHU edeKT BiJ Takoi pepopmu B YKpaiHi HEMa€e MiACTaB.
AHaJIOT14YHI TIPUKIAINA IEMOHCTPYIOTh HEOOXITHICTh HAYKOBOTO OOTPYHTY-
BaHHS 1 aHAJI3y Ta HASBHICTbH BIANOBIIHMX cIiemiamicTiB. daxoBa IMiaroToBKa
IOPHUCTIB 00OB’S3KOBO Tiepe0avae BUBYCHHS MOPIBHAJILHOTO MTPABO3HABCTBA,
a TAKOX 1HIIMX TOPIBHSUTLHO-TIPABOBUX JAMCIIUIUIIH 3aJI€)KHO B1JT CTIEIiasTi3arlii.

© lapbuenko I'., 2018
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Ille pokiB mecsaTh TOMY BBaXKaJIoCs, IO CHEIadbHI MOPIBHILHO-IIPABOB1
JUCLIUILIIHA HOTPiOHI TUIEKY FOPUCTAM-MIKHAPOIHUKAM. AJI€ TaKa MO3HIis
BUSIBIJIACS HEJIAJICKOTIISTHOIO i 6araTo BUINMX HABYAIBHHUX 3aKJIAJIIB YKe
BHECJIM 70 CBOIX HaBYaJbHUX IUIAHIB ITOJAIOHI HaBYaJbHI JUCLMILIIHH,
nepuioro cepell Skux € «IlopiBHsITbHE IIUBLUIBHE TIPABOY.

AHaJi3 ocTaHHIX Jocail:KeHb i myOJikamiii. OcTtaHHl BITYN3HSHI
HABYAJIbHI TOCIOHMKH 3 TPOOJIEM IHBIIHLHOTO Ta TOPTrOBOTO TpaBa 3apy-
oixkaux kpain I. Kanzadaporoi (2003 p). [1] ta C. Iumon (2004 p.) [2]
CIPUIMAIOTHCS CTYJICHTaMU K HETOTOXHI aucuuriiidi «llopiBHsIIbHE 1H-
BiJIbHE MpaBoy». binbm akTyaneHy iH(popMamito moao miei chepu y dpopmi
HABUYAJIbHUX MOCIOHMKIB MOKHA 3HAWUTH y pOCIChKUX HAayKoBIIB |. 3eHiHa [3]
ta B. Kopsikina [4] a00 B OKpeMHX CTaTTsIX, aBTOPH SKUX JTOCTI/PKYIOTh Pi3Hi
aCTIeKTH YM MPABOBI IHCTUTYTH LIMBUILHOTO TNpaBa 3apyOibkHuX kpaiH. Cepen
HUX ciia Big3HauuT A. Cainosa, €. Kypsincki-3inrep, O. [lImaruna [5—7].

VYKpaiHCbKi BYEHI Ta MPAKTUKU TaKOXK NPUAUIAIOTH yBary mnpoliemam
HOPIBHSJIBHOTO LMBUIRHOTO TpaBa. YYacHUKH MiKHApOAHO! KOH(pEepeHuii
«IIpaBo BmacHOCTI: €BPOMEWCHKMUI JTOCBIA Ta YKpalHCBKI peaii», MpoBe-
nenoi Bepxosaum Cynom Ykpainu y sxoBTHI 2015 p., 0OTOBOpHIIN aKTyalbHi
MUTAHHS MI0JI0 3aCTOCYBaHHS PIllIeHh CBPOIEUCHKOTO CY/Ty 3 TIPaB JIFOIUHU
y BITUM3HSHIN cynoBii mpaktui [8]. Ha 3axomi BHUCIOBWIM CBOI JyMKH
KJIACUKU Cy4yacHOi ykpaiHchbkoi nuBimictuku: H. Kysnemosa, P. Maiinanuk,
I. Cnacubo-®DareeBa, a Takox royioa BepxosHoro Cyny Ykpainu S. Pomantok.

[Ipote BnacHUil 1OCBiJ aBTOpa BUKIIAJAHHS MOPIBHSIIBHOTO ITUBLIb-
HOTO TpaBa CBITYUTH MPO CKIIAHICTh BUBUCHHS HABYAJIBHOI JUCIMILTIHA
CTYyJIGHTaMH 3a MOBHO{ BIJICYTHOCT1 YKPAiHCHKOT'O HABYAIBHOI'O MOCIOHHMKA
i Ha3BoO «IlopiBHsIIbHE TUBLIEHE TIPABOY.

MeTo10 CTaTTi € BUCBITIIEHHS Ta y3arajlbHEHHS ICHYHOUMX IO3MIIIN
10 po3ymiHHs «IIOpiBHSUIBHOTO IUBLIBLHOTO MpPaBay K HABYAIBHOI IUCIUI-
JIIHU, BU3HAYEHHS Or0 0COOIMBOCTEN y TOPIBHSHHI 3 IIUBUILHUM PaBOM
Ta MD>KHApPOJIHUM MPUBATHUM MPABOM, CTBOPEHHS TE€OPETHUYHOTO MiIPYHTS
JUTst O1IbII €(PEeKTUBHOTO MPAaBOPO3YMIHHS Ta MPABO3aCTOCYBAHHS HOPM Ta
IHCTUTYTIB LIUBUIBHOTO TIpaBa 3apyODKHUX JIEPIKaB.

Marepianu Ta Metoau. MeToA0JIOTYHY OCHOBY JIOCTIIKEHHSI CTaHO-
BWJIM TaKi 3arajIkHOHAYKOBI Ta CreliaIbHl METOAM: JTIAJIEKTUYHUHN, CUCTEMHO-
byHKLIOHATBHUN, TOPIBHAIbHUN. [HhopMarliiiHy 0a3zy ckiianu mpariii BITUH3-
HSHHX 1 3apyOlKHUX HAyKOBIIIB, IIUBUIbHI Ta TOPTOBI KOJIEKCH PI3HUX KpaiH.
Takox B OCHOBY CTaTTi MOKJIAJ€HO OCOOMCTHII JOCBiJ BUKIIAJAHHS TIO-
PIBHSJILHOTO IIUBUIHHOTO MpaBa SIK HaBYAJIbHOI TUCIUTUTIHH.

Pe3yabTaTu AociixkeHHs. B HayKoBiil JiTepaTypi 3a3HA4a€ThCs, 1110
y MOPIBHSUTbHOMY TPABO3HABCTBI TEPMIH «IIMBLUIbHE IMPABO» MOXKE 3aCTOCO-
BYBaTHCs B 3HAYEHHI IIpaBa HAIlIOHAJHLHOTO HA MPOTHBAry MyOJIYHOMY MiXK-
HapoJHOMY ab0 B 3HAUEHHI POMAHO-TE€PMAHCHKOTO TPaBa, 110 ICHYE B MeXax
JIaHO1 MPaBOBOi CUCTEMH, Ha BIIMIHY BiJ aHTJI0-aMepUKaHChKoro [2, c. 11].
Take po3yMiHHS BIIPIZHSAETHCS BiJ 3BUYHOTO JJIsi TPABHUKIB PO3YMIHHS
[IMBUIPHOTO TpaBa SK CaMOCTIHHOI rajy3i IpaBa, siKka PeryJiroe MaiHOBI
Ta OCOOMCTI HEMalHOBI BIJIHOCHHM, 3aCHOBaHI Ha IOPUIWYHIA PIBHOCTI,
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BUIbHOMY BOJIEBUSBIICHHI Ta MAWHOBIM CAMOCTIHHOCTI iX YYaCHHKIB. Y MiJI-
pPYYHHKaX 3 MUBLIBHOTO MpaBa € PO3JALTN UM IJIaBH, IPUCBAYCHI 3araibHii
XapaKTEepPUCTUIIl IUBUIHLHOTO NpaBa 3apyODKHUX KpaiH. Y HUX po3Iiisija-
IOTHCSl UBLIBHO-TIPABOBI CUCTEMH CBITY Ta POOUTHCS aKIEHT Ha POMAaHO-
TepMaHCBKIN Ta aHTJI0-CAaKCOHCHKiM LMBUILHO-IIPABOBUX cucTeMax. TooTo,
IMBLITICTaM BJIACTHUBO 3aCTOCOBYBAaTH MOPIBHSHHS caMme SIK METOJ MPaBOBOTO
nociipkerds. [Ipore kKoMapaTUBICTH BU3HAYAIOTH MOPIBHSUIBHE IUBIIbHE
NpaBoO SK YAaCTHHY MOPIBHSJIBHOIO IMPAaBO3HABCTBA, WOTO0 BHUJ 1 TEBHUU
ray3eBui piBeHs [5, c. 484].

TepMmin «moOpiBHsUIbHE IMBUIBHE MpaBo», K 3a3Hadae A. Cainos,
Mae€ TMOTpiifiHEe 3HAYEHHS: METOJ, HayKa, HaBuajbHa quciuiutina. Ha oro
IYMKY, TOPIBHSJIBHE LMBIIbHE MPAaBO SIK METOJ € OJHUM 13 HallBaKIIu-
BIIIUX HAyKOBUX 3aCO0IB BUBYCHHS IUBUILHO-TIPABOBUX SIBUII. 3aBISIKU
3aCTOCYBaHHIO MOPIBHSUIBHOTO METOY CTa€ MOXKJIMBUM BHUSBHTHU 3arajbHe,
0ocobnuBe I OJMHMYHE B IMBUIBHOMY MpaBi pi3HUX KpaiH. Posrmsgaroun
NOpPIBHSUIPHE LIMBUIBHE MPaBO SK HayKy, A. CainoB BU3HAUaE€ ii K CyKyI-
HICTh HAayKOBHX 3HaHb MPO LMBUILHO-NPABOBI CHUCTEMHU CYYacCHOCTI, IIO
npeacTaBiieHa O0e3M144i0 KHUT, MiAPYYHHUKIB, CTaTel 1 HAYKOBUX JOMOBIICH.
[TopiBHsUTPHE IUBUIRHE MPABO SK HaBUYalIbHA MUCIUIUIIHA — II€ TIPEIMET
BUKJIQ/IaHHS Y BUIIIMX HaBYAJIBHUX 3aKiajax [5, c. 473].

He moxHa HEe moroauTucs 3 TakUM MiAXOJAOM 10 TIyMadyeHHS
NOPIBHSUIBHOTO IIMBUIBHOTO TpaBa, MPOTE€ BU3HAYEHHS MOPIBHAIBLHOTO
UBUILHOTO MpaBa MOBUHHO MATH YiTKilIe (JOPMYITIOBAHHS.

BuBueHnHst naHoi HaBYaidbHOI JUCIUILUIIHM y BHIIMX HaBUYaJbHUX
3aKJIa/lax Ma€ MeTy Mi3HAaHHS MPUBATHOMPABOBOIO PETYIIOBAHHA y 3apyOixk-
HUX KpaiHaX MaWHOBUX Ta OCOOMCTHUX HEMaWHOBUX BIJHOCHUH FOPUIUYHO
pIBHUX Cy0’€KTIB, a TaKOX HUTIOOHO-CIMEIHUX BiIHOCHH [3, c. 16].

[Ipote 1151 MeTa IEBHOIO MIPOIO MOKE OyTH peaiizoBaHa 1y Ipoiieci
BUBYEHHSI MDKHAPOJHOTO MPUBATHOTO MMpaBa. BiqHOCHHMU, SIKi PErytorThCs
MDKHApOJHUM TMPUBATHUM MPABOM, Ta BIAHOCHHHU, IO JOCHIIKYIOTHCS
y MeXax MOPIBHJIBHOTO IMBUIBHOTO TpaBa, Ay>kKe cXoxi. [IpeameT MikHa-
POJITHOTO MPHUBATHOTO TpaBa CKJIAAAIOTh TaKl MPaBOBIIHOCUHU: LMBIIbHI,
rocroAapchki, CiMEWHI, TPYJOBI, MPOBAKEHHS Yy CIpaBax 3a YYacTIO
1HO3eMHHMX 0Ci0 MIXK BIAMOBITHUMHU Cy0’€KTaMH 3a HAsSBHOCTI 1HO3EMHOTO
enemenry [9, c.15]. Ane KIIOYOBUM MOMEHTOM TMIPH BiAOKpEeMJIEHHI
UBUILHUX BIJIHOCHH, SIKI PETYIIOIOTHCS MI>KHAPOIHUM IIPUBATHUM IPABOM,
€ HasIBHICTh 1HO3EMHOTO €JIEMEHTY, sikuii, Ha nymMKy O. ['oHuapeHko, Moxe
BUSIBJISITUCS B OJTHIN a00 KIJIbKOX (hopmax:

» Xxoya O OJMH YYacHHK IPABOBIIHOCHH € TPOMAJSTHUHOM Y KpaiHH,
KWW TPOXKHUBAE 32 MEKaMH Y KpaiHu, 1HO3eMIIEM, 0CO000 6€3 TpoMaITHCTBA
a00 1HO3EMHOIO FOPHINYHOI 0CO00I0;

» 00’€KT NPaBOBITHOCHH 3HAXOJIUTHCA HA TEPUTOPIl 1HO3EMHOI
nep>kaBu (pid, CIaJIKOBE MaifHO, HEPyXOMa pid TOIIO);

» IOpUAWYHUN (QaKT, SKUH CTBOPIOE, 3MIHIOE 200 TIPUITHHSE TIPABO-
BITHOCHHH, MaB UM Ma€ MICIIe Ha TEPUTOPIi 1HO3EMHOT JepxKaBH (OIpYKEHHS,
BCUHOBJICHHSI, HAPOJKEHHS TUTUHU, TPUMTMHEHHS 1LT00y To1mo) [9, c. 16].
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BinmoBigHo mocTae HEOOX1MHICTh Y BU3HAYCHHI MpeIMeTa MOPIBHSIIb-
HOTO ITUBUIBHOTO TIpaBa. JIOTIYHO 1 Te, 1110 OCHOBY CYCHUIbHUX BIIHOCHH, SIK1
BXOJISITH JI0 TIPEIMETA MOPIBHSIJIBHOTO IIUBLIHHOTO MPaBa, CKIIAaI0Th MAaitHOBI
Ta O0COOMCTI HEMalHOB1 BIAHOCHMHH, 3aCHOBaHI Ha OPUAWYHINA PIBHOCTI,
BUIBHOMY BOJICBUSIBIICHHI Ta MaHOBIM CaMOCTIMHOCTI 1X YYaCHUKIB.

OcoOucti HeMaliHOBI Ta MalHOBI BIJIHOCUHU TOJPYXKXKS, OAaTbKiB
1 1iTed, YCUHOBIIOBAaYiB Ta YCHHOBIEHHX, IHIIMX WIEHIB CIM’i Ta POINYIB
BIJTHECEHO JI0 TIPEIMETA PETYJIIOBaHHS CIMEHHOTO mpaBa YKpainu. [IpuiHaTTs
y 2002 p. CimeitHOro KOoIeKCy YKpaiHH J104alI0 apTyMEHTIB IPUXUIbHUKAM
BIZJOKpEMJICHHS CIMEITHOTO TpaBa B OKpeMy raiy3b mnpasa. [Ipore icHYIOTH
1 1HIII1 TOYKHU 30pH, BIMOBIIHO A0 AKUX CIMEHHE MPaBO € JIUIIE MiArany33t0
IIMBUIBHOTO TMpaBa. He Bpatouuch a0 AMCKYCli IIOA0 MiCHs CIMEHHOTO
nmpaBa B CHCTEMI MpaBa YKpaiHH, OKpEMO CIiJ] 3BEpHYTH yBary Ha Micle
cimMeiiHoro mpaBa y mpaBi 3apyOikHux Kpain. C.llumon 3a3Hauae, 110
B 3apyODKHUX TMPABOBUX CHUCTEMax CIMEWHE MpPaBO HE PO3IIIAJAETHCS SIK
OKpeMma ranysb mpapa. ¥ KpaiHax poMaHO-T€pMaHCHKOTO MpaBa BOHO € CKJia-
JIOBOIO IMBUIBHOTO TpaBa. Hampukman, HOpMH, SIKI PEryOIOTh CiMeiHi
BIJIHOCHHH, PO3MIIIEHO B LMBIUILHUX KOJAEKcax: kHura 4 Himerpkoro mu-
BUIBHOTO YJIOKEHHS, TUTYJU 5—9 kHuru 1 1 tutyn 5 kauru 3 OpaHiy3K0ro
IUBUILHOTO KOJIEKCY. Y KpaiHaX aHrJI0-aMepUKaHCHKOI MPaBOBOi CUCTEMU
ciMeiiHe MpaBO CTAHOBUTHb OKpEeMHH IHCTUTYT. TyT cimeilHi BIJHOCHHU
PeryJIlol0ThCSI HOPMaMHu 3arajbHOro IpaBa, 3BUYASIMU, CHELiaJIbHUMHU
3aKoHamu [2, c. 204].

3 ypaxyBaHHSIM HaBEJEHOTO OCOOMCTI HEMAHOBI Ta MAtHOBI BiJTHO-
CUHU MOAPYXOKs, OaThKIB 1 AIT€H, YyCUHOBIIOBAUIB Ta YCUHOBIICHUX, THIIMX
YIEHIB CiM’1 Ta POJIMYIB, @ TAKOX HOPMHU MPO YKIAJECHHS Ta MPUITUHEHHS
1100y MOKHA BITHECTH JI0 TIpeIMETa MOPIBHUTLHOTO IIUBIJILHOTO MpaBa.

Takoxx pu BU3HAUEHHI KOJa BIAHOCHH, SIKI PETYJIOIOTHCS IUBUIEHUM
NPaBOM PI3HUX KpaiH, Jy>K€ 4acTO MOCTAa€ MUTAHHA yalli3My NMPUBATHOTO
npaBa. Sk 3a3Hauae B. Maxinuyk, iaeTbcs Npo ICHYBaHHS TPhOX MOJIENEH
peryJItOBaHHS MiAMPHEMHUITBA: ICHYBaHHS €IMHOTO KOJAEKCY 3 BKIIIOUYCH-
HSM JI0O HBOTO HOPM MIOJIO IiJIMPHEMHHIITBA, BUOKPEMIICHHS TOPTOBHX
KOJIEKCIB TIOPSI/T 13 IIMBIIBHUMH KOJIEKCAMHU Ta BIJCYTHICTh TaKMX KOJEKCIB
3aranom [10, c. 11].

Ha mnporuBary nyanismMy BHIUISIOTH MOHI3M NPHUBAaTHOTO IIpaBa,
NPUKIAIOM SIKOTO € icHyBaHHS TuUlbku L{uBinbHOTO KOAekcy B PD B m. 3
CT. 2 SIKOTO 3a3HA4€HO: «...I'pakJaHcKoe 3aKOHOJATEIbCTBO PEryJIHpYyeT
OTHONICHUS] MEXIy JUIaMHU, OCYIIECTBISIOMUMHU MPEANPUHUMATEIHCKYIO
NEeSITENFHOCTh, WM C WX Y4YaCTHEM, MCXOJAS W3 TOT0, YTO IpeaInpUHUMA-
TEIbCKOM SIBISIETCS CaMOCTOATENIbHAsl, OCYILIECTBIsieMass Ha CBOM PHUCK
NEeSITENbHOCTh, HAlpaBJICHHAs HAa CHCTEMAaTUYECKOE MOJIyYeHHE MpUObLIN
OT TIOJIb30BAHMSI UMYIIIECTBOM, TIPOJAKH TOBAPOB, BBIMOIHEHUS Pa0bOT WK
okazaHus ycayr...[11]». Takum unnoM, y Pociiicekiit denepartiii He iCHY€
OKPEMOT0 TOPTOBEIBHOTO KOJEKCY, a MiANPUEMHHIIbKI BITHOCUHU PEryJIIIo-
1o1bes LuBinbauM konexkcom (LIK) PO.
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[IpuknagoM oOAHOYACHOTO NAapajeNbHOIO ICHYBAHHS IMBLIBHOTO
Ta ToproBoro kojiekciB € @paniis (LIK 1804 p. ta Toprosuii konexc 1807 p,
a motim 2000 p.) Ta ®PH (Himenpke nuinpHe ynoxkenus 1896 p. ta Hi-
Menbke Toprose ynoxkenus 1897 p.). Hopmu mux xonekciB Oynm perurmiiio-
BaHi Ti€I0 UM 1HIIOK Miporo GaraThbMa KpaiHaMu CBITY.

Knacnyaum mpukiazoM BicyTHOCTI Kojaekcy € CroirydeHe Kopo-
niBcTBO Benukoi bputanii Ta [liBuiunoi Ipnanaii, 1e B3arani Hemae moaity
HA Tajy3i IpaBa Ta KOau(iKOBAHUX aKTiB.

B Amepulii, He TUBISIYUCH HA CXOXKICTh MPABOBOI CUCTEMH JI0 MPABO-
Boi cuctemu Auriii, Hemae LIK ¢enepaTuBHOrO 3HaUEHHs, aje € UUBUIbHI
Kojekcu B aeskux mratax (mwratu Jlyiziama ta Kamidopnis). I[Ipore
€ €aunanii ToproBenbHuid kogeke CILA 1952 p., sikuii gie B ycix mraTtax,
okpim Jlyizianu.

Icaye mymka, mo B XX CT. OCTATOYHO 3aKpiMmuiacs TEHICHINS 0
BIZIMOBHU BiJ] Tyaii3My NMPHBATHOTO mpasa. Bci HaltHOBImI Komudikaiii npu-
BaTHOrO MpaBa B 3apyOikHux kpainax (LIK HIseinapii 1907 p., ckacyBaHHs
Toprosux koaekciB Itamii 1942 p. ta [lopryramii 1966 p., LIK Hinepnannis
1992 p. ta nposinuii Kebex 1994 p., Pocii 1994 p. Ta inmux kpain CHJI)
BXKe BiI0OyBalOThCS B paMKax €AMHOTO L[MBIIBHOTO KOAEKCY, II0 OCTaTOYHO
3aKpIMWIO TEHACHIII0 PO3BUTKY MPUBATHOTO MpaBa y HAIIOMY CTOJNITTI —
BIJIMOBY BiJ AyaltizMy mpuBaTHOrO nipasa [12, c. 10]. Asne € i iHI11 npukiagu.
VY 1995 p. npuiinsaro Komepuiiinuii kogexc Ecrtownii, 8 2000 Tta 2007 p.
onosneHo Komepiitauii kogexc ®@paniii, B 2009 p. npuitnsto MoaensHui
TOproBuii koaekc s aepxkaB—yudacHuub CHJI, y 2011 p. npuiinaro
Komepiitnuit konexc Typeuuunu [12, c. 11].

TakuM ynHOM, MOHA 3pOOUTH BUCHOBOK, 1110 B TUX KpaiHaX, B AKUX
€ luBibHUIA KOAEKC, ajne BiICyTHIN ToproBuil KojeKkc, raity3b UBUILHOTO
npaBa peryjire W TOproBi BiAHOCHMHU. Tam, J€ ICHYIOTh MapajelibHO
[uinbHuii 1 ToproBuii KoAeKCH, IMBUIbHE MPABO HE PETYIIOE BCl TOPTOBi
BIJIHOCHHM, a JIMIIE Ti, 110 HEBpEryiaboBaHi TOProBUM KojekcoM. A B THX
KpaiHax, /e HeMa€e ITUX KOJEKCIB B3araii, HeMae i Moy Ha ramxy3i Ipasa,
ICHYIOTh JIMIIE OKpeMi IHCTUTYTH, SIKI 3a aHAJIOTI€I0 MOXKHA BIJHECTH [0
IHCTUTYTIB LIMBIJILHOTO YM TOPT'OBOTO MpaBa.

BucnoBku. Po3yminns cryneHtamu «[lopiBHSUIBHOTO HMBUIHHOTO
npaBay SK HABYAJIbHOI JUCIUIUTIHA BXXJIMBO PO3MOYMHATH 3 YCBIOMIICHHS
foro nmpeamera, TOOTO 10 HHOT'O MOKHA BIIHECTH HACTYIHI BUIM BiJHOCHH,
10 BUHUKAIOTh Y MEXaX TEPUTOPIi KOKHOT 3apyOi>kKHOT KpaiHu:

» MalHOBI Ta 0COOMCTI HEMAMHOBI BIJIHOCHUHH, 3aCHOBaHI Ha IOpH-
JTUYHIA PIBHOCTI, BUTBHOMY BOJICBHSIBIICHHI Ta MaWHOBIM CaMOCTIHHOCTI
iX y9aCHHKIB,;

» 0COOHMCTI HEMaiHOBI Ta MaifHOBI BIITHOCHHHU TOJPYXKXKs, OAThKIB
1 AiTel, YCUHOBIIIOBAaYiB Ta YCHHOBJICHUX, 1HIIUX YIEHIB CIM’1 Ta pOAUYIB,
a TaKO>X HOPMU MPO YKIIAJIEHHS Ta MPUIMHEHHS IIUTI00Y MIXK TpoMajiiHaMu
OJIHIET KpaiHU Ta Ha TEPUTOPII M€l KpaiHu;

» TOProBi, MiAMPUEMHUIIBKI BITHOCHHH, a TAKOXX MAWHOBI BIJTHOCHHU
cy0’€eKTIB (KOMEPCAHTIB, MAMPUEMIIIB), MK SIKUMU BUHUKAIOTh, 3MIHIOIOTHCS,
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JUIOTH Ta MPUIKUHAIOTHCS 11 BIIHOCUHU (CTOCY€EThCS KpaiH, IKUM HENpUTa-
MaHHHH JyajTi3M OpUBAaTHOTO MPaBa).

Ax 6aummo, 11 BIAHOCHMHHU HaOarato IIMPIIL 3a Ti, IO BXOASATH JO
npeMeTa PeryJiroBaHHs HUBUIBLHOIO MpaBa Ykpainu. Came HasBHICTb TPETHOI
CKJIaJIOBOI MOSICHIOE T€, 10 BCS ICHYIOYa BITYM3HSIHA HaBUAIbHA JIITEpaTypa
y chepi MOPIBHITLHOTO IIUBUIHHOTO MpaBa Mae Ha3By «l{uBUTbHE Ta TOproBe
MpaBo 3apyOKHUX KpaiH».

He nuBnsumce Ha Te, mo aucuurniina «[lopiBHsIbHE HUBUIBHE PABO»
BUKJIAJIA€ThCSI B 0araThOX BHINIAX, CIiJ] KOHCTaTyBaTH (DaKT BIJCYTHOCTI
BIJIMOBIJTHOI HABYAJIBHOI JIITEPATypH 3 aHAJOTIYHOIO HA3BOIO, JIUIIE HasiB-
HICTh MyOJTiKalliid, M0 PO3TISIAI0Th Ta aHATI3YIOTh KOHKPETHI HOPMHU UU
IHCTUTYTH LMBUIFHOTO Ta TOPTOBOTO IIPaBa Pi3HUX KpaiH.

[linrpyHTSIM A7 BHBYEHHS CTYACHTAMU HABYAIBHOI IUCIHTLIIHH
«ITopiBHsATIEHE HUBLIBHE MPaBO» 0E€3yMOBHO € HayKa IMBUIBHOTO TIpaBa,
a TaKOX CyJl0Ba MPAaKTHKa 3aCTOCYBAaHHS LIMBUIBHO-IIPABOBUX HOpM. OTKe,
MOPIBHUTbHE IIUBLIBHE MPABO K HaBUaJIbHA AUCIMIUIIHA, IO BUKJIAIA€THCS
y 3aKjiafiax BUILNOI OCBITH, 3HAWOMUTH CTYJEHTIB 13 HOPMAaMH W IHCTHUTY-
TaMHU IUBUIBHOTO MpaBa PI3HUX KpaiH, J1a€ MOJIMBICTh NMpPOAHAII3yBaTH
CBITOBHMI JIOCBiJI MPABOBOTO PETYIIOBaHHS BIAHOCHH, SIKI € MPEIMETOM
MOPIBHSUIBHOTO LMBUIBHOTO IpaBa, Ta OTPUMATH TEOPETHYHE MIAIPYHTS
JUIS MOJAJbIIOrO 3aCTOCYBaHHS HOPM LIMBLIBHOIO IIPaBa 3 ypaxXyBaHHSIM
CBITOBOTO JIOCBIJTY.
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Iichenko H. «Comparative civil law» in the legal education system.

Background. Given the globalization and integration processes taking place in
the world, as well as the desire of Ukraine to be a full member of the world community,
comparative studies of various institutes existing and operating in foreign countries, their
legal regulation and practical experience are applicable. Professional training of
lawyers necessarily involves the study of comparative law, as well as other comparative
legal disciplines, depending on specialization. The first of which is the academic
discipline « Comparative civil lawy.

Analysis of recent research and publications. The following researchers, such as
LS. Kanzafarova, S. 1. Shimon, I. O. Zenin, V. M. Koryakin, A. Saidov, E. Kurzinsky-
Singer and O. Shmagin paid attention to the issues of problems of civil and commercial
law of foreign countries.

The aim to highlight and summarize existing positions in understanding
«Comparative Civil Lawy as a discipline, and to fill the vacuum created in the domestic
legal science in the context of defining the concept and subject of «comparative civil lawy.

Materials and methods. Such general scientific and special research methods, as
dialectic, system-functional, comparative methods are methodological basis of the study.
The database was compiled by Ukrainian and foreign scholars, civil and commercial
codes of different countries.

Results. To the subject of comparative civil law can be attributed.: property and
personal non-property relations, based on legal equality, free expression of will and
property independence of their participants; personal non-property and property
relations of the spouses, parents and children, adopters and adopted children, other
family members and relatives, as well as norms on the conclusion and termination of
marriage; trade, entrepreneurial relations, as well as property relations of the entities
between which these relations arise, change, operate and cease.

This circle of relations is much wider than the circle of relations, which are
included in the subject of regulation of civil law of Ukraine.

Conclusion. Despite the fact that the discipline «Comparative Civil Lawy is
taught in many universities, it should be noted that there is no relevant educational
literature with the same name, only the availability of publications that examine and
analyze specific norms or institutes of civil and commercial law of different countries.

The basis for studying students of the discipline «Comparative Civil Lawy is
definitely the science of civil law, as well as the jurisprudence of the application of civil
law. Consequently, comparative civil law, as a discipline, is taught in higher education
institutions, introduces students to the norms and institutions of civil law of different
countries, and provides an opportunity to analyze the world experience of legal
regulation of relations that are the subject of comparative civil law.

Keywords: comparative civil law, civil law, trade law, academic discipline,
dualism of private law.
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MOXKAMWKIHA Ouena,

K. TICUXOJL. H., JIOIICHT, JOICHT Kadeapu Mi>KHApOIHOTO IIPUBATHOTO,
KOMEPITIHHOTO Ta UBUIBHOTO TTpaBa KuiBChKOTO HAIIOHAIEHOTO
TOPrOBEIHHO-CKOHOMIYHOTO YHIBEPCUTETY

TIPABOBUII AHAAI3
BPEI'Y AIOBAHHSI CITIOPY
3A YUYACTIO CYAAI

Hocniooceno npasosy npupody 8pezynioganisi CROpPY 3a yyacmio cy00i 3a HOGUM
YUBLILHUM NPOYECYATbHUM 3aKOH00agcmeom Yxpainu. IIposedeno ananiz Haykosux nioxoois
00 PO3MEINCYBANHS NOHAMb «Medlayisy ma «8pecylo8anHs CHOPY 34 YH4aACmio cyOoix.
Josedeno, wo epecynosarnts cnopy 3a yuacmro cyooi € 00HUM 3 6udie (Mooenetl) mediayii.

Kniouoei croea: BperynroBaHHS CIOPY 3a ydYacTIO CYAJi, Cy/lOoBa MeIiais,
MpPHUCYI0Ba Meiallis, BUAX (MOJIeIi) MeTiarii.

Mooicaiikuna E. IIpaeoeoii ananu3z ypezynupoeanus cnopa npu y4acmuu cyobl.
Hccredosano npasosyro npupody ype2yiuposanusi CRopa npu y4acmuu cyobu no HO8OMY
2PAaNCOAHCKOMY HPOYECCYANbHOMY 3aKoHOOamenscmay Yxpaunwl. [lposeden ananuz HayuHvix
HOOX0008 K pA3epaHUYeHUI0 NOHAMUL «MeOUayusny U «ypeyiuposanue cnopa npu yuacmuu
cyovuy. Jlokazano, umo ype2yiuposarue cnopa npu y4dacmuu cyobl A6iAemcsi OOHUM U3
61006 (MoOdeneti) meouayuu.

Kniouegvle cnosa: yperyJupoBaHHE CIOpa TPH YYacTHH CYIbH, CyAcOHas
MeHalus, IPUCyIcOHas MeaUaIus, BUIbI (MOJICIIN) MEIUAIIH.

IlocranoBka npodJjemu. CTpIMKUN PO3BUTOK CYCHUIBHUX BITHOCUH
B YKpaiHi CYNPOBOIKY€EThCSI BETUKOI KUIBKICTIO IOPUIUYHUX CIIOPIB, K1
BUPIIIYIOThCSI TIEPEBAKHO B CyJ0BOMY MoOpsiAKy. [IpoTe BupilieHHs criopy
B Cy/l 1IIe HE 0O3HAa4Ya€ MOro BPEryIlOBaHHS Ta BUKOHAHHS. ToMy ocTaHHIM
4acoM YKpaiHChKI BUEHI Ta IOPUCTU-TIPAKTUKU MPUIUIAIOTH BEIUKY YBary
JOCIIDKEHHIO TUTaHb BIPOBAPKEHHS B YKPAiHCBKY IPaBOBY CHCTEMY
aJbTEPHATUBHUX CIIOCOOIB YpETyIIOBaHHS CIIOPIB, 30KpeMa MeIiarlii.

VY 3B’s3Ky 3 NpudHATTAM 3akoHy Ykpainu «lIpo BHeceHHs 3MiH J10
['ocnogapchkoro mporecyanbHOro KoAekcy YKpainu, [{uBinbHOTO mporie-
CyalIbHOTO KoJiekcy Ykpainu, Kojmekcy aaMiHICTpaTUBHOIO CYyAOYMHCTBA
VYkpainu Ta iHmMX 3aKoHoAaBumuX akTiB» Bif 03.10.2017 aktyanbHUM cTae
MUTAHHS [0JI0 BIPOBAKEHHS MEIIalliiHOl MPOLEeAYPH B [UBUILHOMY CYJIO-
YUHCTBI, IPUHLIMIIIB 11 3aCTOCYBaHHs, (hOpM poOOTH TOLIO. 3a3HAYEHUI 3aKOH
BCTynuB B cuity 15 rpynans 2017 p. OgHak, o010 GopMyIitoBaHb, OB’ I3aHUX
13 BPETYyJIOBAHHSAM CIOPY 32 YYacTIO CyJJi, III0 MOXXHa OTOTOXHIOBATH

© Moxarikinaa O., 2018
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3 MEIIall€l0 3a Y4YacTIO CyJUIl, BUHUKAIOTh CIIPHI MUTAaHHSA, K1 NOTPEOYyIOTh
JIETATBHOTO BUBUCHHS Ta OOTPYHTYBaHHSI.

AHaTI3 ocTaHHIX Joc/iKeHb i myOJikauniii. [TutanHsM npaBoBOro
peryioBaHHa Meianii B YKpaiHi IpUCBIYEHO YUMAJIO JOCIIKEHb BITYU3-
HSHUX BYCHHX, cepell IKUX MOoxHa BuaumTy npaui H. M. I'pens, 3. B. Kpa-
cimoBcbkoi, H. A. Mazapaki, M. {. Tlomimyk, JI. 1. Pomananze [1-5] Ta iH.
Bapro 3BepHyTH yBary, L0 BpETyJIIOBaHHSM CIOPY 3a YYacTi CyAJl
NPHUCBSYCHO JIMINE KIJTbKa HAYKOBUX TMpallb, OCKUJIbBKH IEH I1HCTUTYT —
HOBEJIa JIJIsl BITYM3HAHOTO LIMBUIFHOTO MPOLECYaTbHOTO 3aKOHOIaBCTBA.

MeTto10 cTaTTi € MpPaBOBa XapaKTEPUCTUKA BPETYIIIOBAHHS CIOPY 3a
Y4acTIO CYJIi 32 [IUBUTHHUM MPOIECYaTbHUM 3aKOHOJABCTBOM Y KpaiHH.

Martepiaau Ta Metoau. B mporieci 10CiiKeHHS BUKOPUCTAHO 3a-
raJIbHOHAYKOBI Ta CIEIiaJIbHI FOPUANYHI METOAM HAYKOBOTO TTI3HAHHS, a CaMe:
METOJIM aHajli3y Ta CHUHTE3y, y3araabHEHHS, CUCTEMHHUU MIiIXI1J TOIIO.
[ndopmariitHor0 6a3010 MOCHIIKEHHS CTadd YUHHI HOPMATHUBHO-IIPABOBI
aKkTu YKpaiHu, a TaKOX IMpalli BITYU3HIHUX Ta 3apyOKHUX BUCHUX.

Pe3yabTaTin gociaigkeHHsi. Po3BUTOK anbTEepHATUBHUX CIIOCOOIB
BupimenHs cropiB (ABC) B YkpaiHi, sik 1 B Oyap-aKkiil iHIIINA KpaiHi —
CKIIQIHUM 1 TpUBaJIMA TIporec. MOXIHMBICTh MPUMUPEHHS CTOPIH CIOPY
B Cy/Jax 4Yepe3 JIOCATHCHHS B3aEMONPUHHSATHOTO PIMICHHS 3a CIPHUSHHSIM
cyaai 3apxau Oyja BijioMa SIK BITYM3HSHOMY, TakK 1 3apyOiKHOMY ITUBIIb-
HOMY Tmiporiecy. Toai sk crmoci® yperysaloBaHHS CIIOPIB HE € OCHOBHUM
3aBJAHHSIM I[HMBUTBHOTO CyA04YMHCTBA. Tak, 4.1 cT. 2 lluBinpHOrO mporie-
cyansHOro kojaekcy (LIIIK) Vkpainu Bu3Hauae, 110 3aBJaHHS LUBLILHOTO
CYJIOYMHCTBA — 11€ CTIPABEUIMBUH, HEYTIEPEIKEHUN Ta CBOEYACHHUM PO3IIIS]T
1 BUpIIIEHHS [IUBUIBHUX CIIPaB 3 METOIO0 €(DEKTUBHOTO 3aXHCTy MOPYIICHUX,
HEBU3HAHMX ab0 OCMOPIOBAaHUX IpaB, CBOOOJ UM 1HTEpeciB (Pi3MYHMX 0CiO,
npaB Ta 1HTEPECIB IOPUINYHUX 0Ci0, 1HTepeciB aepkaBu [6]. Ctae 3po3y-
M1JIUM, 10 OCHOBHOIO METOIO IMBUILHOTO CYJOYMHCTBA € 3aXUCT MpaB Ta
iHTepeciB GI3UYHUX 1 IOPUAMYHUX O0Ci0, a TakoX nepkaBu. Bapro min-
KPECIUTH, 10 OCHOBHOIO METOI MeJiallii SK aJbTePHATUBHOTO CIIOCOOY
BPETYJIIOBAHHS CIIOPY € JIONIOMOTa Yy BPETyJIOBaHHI KOH(DIIKTY 3 ypaxy-
BaHHSM IHTEPECIB YCiX HOTO CTOpIH.

e y 80-x pokax XX cr. itamiiicbkuil mpouecyanict Maypo Kannen-
JETTI po3poOUB Ta HAYKOBO OOIPYHTYBaB TaK 3BaHy «KOHIICTIIIO TPHOX
XBWJIbY» PO3BUTKY. 3a JaHOK KOHIEMIli€l0 Oyab-fKa Jep)kKaBa 3 METOH0
PO3BHUTKY JOCTYIHOCTI JI0 MPAaBOCYASI MIPOXOJUTH TPH eTamu pedopm abo
«XBUJIbY. YCI TpU eTamu («XBWUJI1») B3a€EMO3AJECKHI Ta CIpPsSMOBaHI Ha
JOCSITHEHHS OJIHI€1 METH, SIKa TOJIATAE Y MOXKJIMBOCTI PI3HOMAHITHUX TPYII
1 KaTeropiii HaceJIeHHs, a TAKOXK OKPEMUX TPOMAJIsIH Ta OpraHizailiii oesre-
PENIKOTHO BITHOBUTH CITpaBeIMBICTh. Ha 0cOOMMBY yBary B Mekax JaHOTO
JOCITIDKEHHS 3aCIyTOBY€E TpeTii eTam («XBuiis») pedopM, skuii moB’s3a-
HUH 13 yBEJCHHSIM PI3HOMAHITHUX MPUMHUPIUBUX MPOLETYP YPETYIIOBAHHS
criopiB. IlepenryMoBOIO 1IbOMY BHUCTYIIA€ HEOOXIHICTh YCYHEHHSI HEBIiAOBII-
HOCTI1 CaMOT0 Cy/IOBOT'0 MPOLIECY BUMOTaM JOCTYITHOCTI IipaBocy s [7, c. 4].
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B nonepennix ITOCTIPKEHHSX BU3HAUYEHO MEIAIIIIO SIK CTPYKTYpOBaHY
NO0OpOBUIbHY Ta KOH(IACHIIIIHY MpOIEeAypY M03aCyJOBOIO BPETYIIOBAHHS
criopy (kKoHQIIKTY), B sKiM MemiaTop (MOCEpeAHHK) AOMOoMara€ CTOpoOHaM
y PO3yMiHHI IXHIX IHTEpECIB Ta MOUIYKY €(EKTUBHHMX LUISXIB JOCSATHEHHS
B3a€EMOIPUIHATHOTO pimeHHs [8, ¢. 55]. AHami3 1I[bOr0 BU3HAYEHHS Ta
HopM IIpoekty 3akony Ykpainu «IIpo memiamito» Big 17.12.2015 Ne 3665
JIa€ MiJICTaBU CTBEP/KYBATH, 110 MIPOBEACHHS Meiallii MOXIMBE M i Yac
CYJIOBOTO PO3TJISLY.

3BepHEMO yBary Ha HOBEJH IIMBUILHOTO MPOIECYATLHOTO 3aKOHOIABC-
TBa, MOB’s13aH1 3 BPETYJIOBAaHHSM CIOPY 3a Y4acTIO CyJJl, sIKI nmepeadoaydeHi
rnaBoto 4 HIIK Vkpainu. Bci crarti 3a3nauyenoi rmaBu LIIK VYkpainu
noTpeOyIOTh BIAMNOBIICH HAa YUCIIEHHI MUTAHHS SK TEOpii MUBUILHOTO TPO-
L[ECyaJIbHOTO TpaBa, TaK 1 MPaKTUKH HOTO 3aCTOCYBaHHS. SIKIIO O MOMEHTY
BHeceHHs 3MiH 10 LIIK VYkpainm B Mexax IMBUIBHHUX MPOLECyaTbHUX
BIJIHOCHH miepeadaydanack opMaabHa MOKIUBICTD MUPHOTO BPETYJIIOBAHHS
CIIOPY B MeXaxX CYJIOYMHCTBA, TO Hapasi 1e cTae (GaKTUIHO PEABbHICTIO,
sKa MoTpedye HanpaltoBaHHSI MEXaHI13MY i1 BOPOBAKEHHS Ha MPAKTHULIL.

Amnaniz gocmimpkenass H. M. I'peHb 103BOJsie 3pOOUTH BUCHOBOK,
10 aBTOP BBaXKa€ BPETYJIOBAHHS CIOPY 3a YYacTIO CYAJl MPHUCYIOBOIO
Mefiaiiero. 3a WOro TBEpDKEHHSIM MPHUCYAOBa Mediallisi € CaMOCTIHHOIO
MOJICJUTIO MeJiallii, sKka IHTerpoBaHa B CyJOBY cucTeMy Kpainu. Ha ocHOBI
MPOBEJIEHUX [OCIHIKEHb aBTOP BHU3HAYae€, M0, 3aJE€KHO BIJ POJi CYJIIi
B MPOIEAYpl Meialii, MO>KHa 3yCTPITH ACKUIbKAa MIAXOIB 10 PO3YMIHHS
pUCyI0BOi Memiarii. BiamoBimHo 0 mepmioro miaxomy, Cyaas Oe3mnocepen-
HBO [MOBUHEH MPOBOJUTHU IPOILEAYPY MOCEPEIHUIITBA 32 YMOB, Niepea0aueHIX
HaI[lOHAJIbHUM MPOIECYaTbHUM 3aKOHOIaBCTBOM. 3a cioBamu H. M. I'penb
NPUXUWIBHUKA 1HIIOTO MAXOMY A0 MPHUCYI0BOI Memialii BIIHOCAThH MPOoIie-
IypH, sIKI TPOBOJSATH BIAMOBIAHO J0 PEKOMEHJAII Y TMOCTaHOB CYyII
MiCJsl MPUUHATTS A0 CBOTO MPOBAIKEHHS BIJIMOBIIHOI CIIPaBH, a TAKOXK SIK
000B’I3K0OBHI 10CYTOBUI NOPSAJIOK B CHILy IIPUITKCIB 3aKOHY [1, c. 85].

He moxna omunyTHn yBaroro tBepikeHHs JI. JI. Pomananse, sika He
BBa)Ka€ BPETYJIIOBAHHS CIIOPY 3a ydacTio cyaui memiarniero. Ile camocriitHa
mpoleaypa, sika He Ma€ HIYOTO CIUIBHOTO 13 KJIACHYHOI (hacUITITalliitHOIO
MOJIETUTIO Mefiarii, 1o monaa 20 pokiB MOMMPIOEThCs B YKpaini. Ha mymky
JI. 1. Pomanaze, OUTBII CIYIITHUM U1 MeiaTopiB Oy/ie po3risiiaTH IHCTUTYT
BPETYJIIOBaHHS CIIOPY 3a YYacTIO CYJJl MPOCTO K HOBY B YKpaiHChbKIH
NpaKTULll TIOpUIHY MPUMHUPIOBATILHY MPOLEAYPY, L0 HE € MeAaiamiero [5].

Toni sx [Iporpamuuii nokyMeHT «IHTErparliss Meialii B CyJJOBy CHC-
TeMy YKpaiHny, MArOTOBICHUN y Mexax mpoekTy Paau €Bponu «IligTpumka
BIIPOBA/DKEHHIO CyJI0BOi peopmu B YKpaiHi» BU3HAUa€E, M0 B paMKax IMi-
JIOTHUX TIPOEKTIB 13 CyA0BO1 Meialii Oyio po3po0ieHo Tpu Mojieni 100po-
BUTILHOI Cy/IOBO1 Meialtii. B Mexkax JaHoro JOCTIKEHHS yBary MpUBEPTaIOTh
JIB1 MOJIENI TOOPOBLIBHOI CyI0BOI Meiallii — T0OpOBUIbHA Meliallis 32 y4acTio
CyaAJli-MeiaTopa Ta Mpolielypa BPEryIl0BaHHS CIIOPY 32 y4acTIO CYIi.

[lepmia 13 3a3HaueHUX Mojenei nepeadayae, MO CyAAl MPOXOASThH
cepito3Hy MIATOTOBKY 3 ¢acuiliTaliitHOI Meiallii, OCHOBAaHOI Ha 1HTEpecax,
Ta MOXYTh BUCTYNATH SK MEIIATOPH, YITKO PO3AUISIOUN (PyHKLII cyami Ta
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memiaropa. Komu cyaast Bupinnye, mo crpaBy MOKHA BUPIIIUTH 32 JTOTIOMO-
ror0 Meiallii, BiH mepeaae ii 70 1HIIOro CYJIl TOTO ) CaMOTo CyAdy, KU
BHUCTYIIA€ SIK MEIaToOp Ta MPOBOAWTH MEMIAIlil0 B CHEIiaIbHOMY MPHUMI-
HICHH1 JJIs TpoBeAeHHsT Meiaiii. Takox 3a3Ha4ya€eThCs, 10 KOJIU CTOPOHU
NPUKAHSIM y4acTh y Mefiamii He3aleXHO BiJ TOTO YU 3MOTJIM YKJIAcTH
MHUPOBY YToJy, BOHU MTOBEPTAIOTHCS A0 Cyai-nomnoBigaya [9, c. 11].

Hpyra >k Mojenb J0OpOBUIBHOI CYJIOBOI Memniaiii — Mporeaypa
BPETYJIIOBaHHSA CIOPY 3a Y4YacTio Cyll mnepeadayae, MmO il MPOBOIUTH
CyIIsl, B IPOBA/KEHHI SIKOTO 3HAXOJIUTHCA cripaBa. TakoX BaXKIMBO Te, IO
3a3HaueHa TPOIleTypa MOXKIMBA JIMIIE A0 MOYATKy PO3IIISAY CIPaBH IO
CYTi 1 32 B3a€MHOIO 3r0/i0f0 cTopiH. Cyisi Mae mpaBo 3yCTPITUCS 3 KOXKHOIO
CTOPOHOIO OKpeMO 0e3 HeOOX1THOCTI BECTH 3aIuC TaKUX 3ycTpiuei [9, c. 12].
["'0710BHOIO BIAMIHHICTIO BPETYJIIOBAaHHS CIIOPY 3a Y4YacTIO CYJUIl BiJl Memiarii
Ta 3a y4acTiO CyJji-MeaiaTopa TaKOX € Te, 0 Y NePIIiil mporeaypl Cy s
MOXE: 3alPOTIOHYBaTH CTOPOHAM MOXIIMBHNA HUITX MHUPHOTO BPETYIIOBAHHS
cnopy (4. 4 cr. 203 HIIK VYkpainu); mijg yac 3aKpuTUX Hapaja CyIs Mae
NpaBO 3BEPTATH yBary CTOPOHH Ha CYIOBY MPAKTHUKY B AHAIOTIYHUX CIIOPaX,
IPOIMOHYBATH CTOPOHI Ta/abo ii MpelCTaBHUKY MOXKJIMBI HUIIXW MHPHOIO
BperyitoBaHHa crnopy (4.5 cr.203 LIIK VYkpainu); y pasi ykiaaeHHs
CTOpOHAaMH MUPOBOi yroau 3arBepautu ii (1. 4 4. 1 ct. 204 HIIK Ykpaiun);
y pa3i HEeAOCATHEHHS 3Tr0JM CTOPOHAMH CIIpaBa MEpPEAaeThCs Ha PO3TIISA
iHmomy cynni (4. 4 cr. 204 LIIK Ykpaian).

JloCHiKyIoun 3aralbHUN KpUTEpid Ui MOAUTY Mexiamii Ha pi3Hi
Buau, M. . [ominyk 3a3Havae mpo HEOOXIAHICTh PO3MIISNATH TakKi TpU
OCHOBHI MOZeIi:

» mnpuBatHa (I103aCyji0Ba) MeJiallis, SKa XapaKTepU3y€eThCsl MOBHOKO
HE3aJISKHICTIO BiJ] MPOIIECY PO3TIISAY CIIOPY CYJIOM;

» TpUCYIOBa Meiallis, JUis SIKOI BJIacTHBA IEBHA KOOpIUHAILIIS
3 CYZIOBUM TIPOLIECOM, aj€ BiIMEKYBaHHS MPOIEAypH Meiallii Bif cymy
SK 1HCTUTYIT,

» Memiamis B MeXax CyIOBOTO MpoIecy, s SIKOi MpUTaMaHHUM
€ JIOKAJIbHUH 1 IePCOHATIBHUM 3B’ SI30K 13 Cy/IOM Ta JisIMH, 110 PEali3yl0ThCs
B ME&Xax po3riIsiy crpasu cyaoM [4, c. 53].

MoskHa 3pOOMTH BHCHOBOK, IO MOIJISIM BYCHHUX HA MeEIIaIliio Ta
BPEryJIIOBaHHS CIIOPY 32 Y4acTIO CyJUll MalOTh CYTTEBI BIAMIHHOCTI. Bperyito-
BaHHS CIOPY 32 y4YacTIO CyAJl MOKHA BBa)KaTH OJIHUM 13 BHJIB Meiarii.
Takuii BUCHOBOK 0a3yeThCsl Ha MPOBEACHOMY aHalli3l MOHATTS Ta O3HAK
Meialii, a TakoXX HOPM YHHHOTO IUBUILHOTO MPOIECYaTbHOTO 3aKOHO-
JaBCTBa YKpaiHU, K1 PETyNIOI0Th BPEryIIOBAaHHS CIIOPY 32 Y4aCTIO CYJUII.
OCHOBHUMH KpUTEPISAMHU, 3a SIKUMHU BITHOCUMO BPETYJIIOBAHHS CIIOPY 3a
Yy4acTIO CyJIi 10 Meiailii, €:

» BpETYJIIOBaHHS CIOPY BiAOyBa€ThCS 3a y4YacTIO TPEThOI (HEWT-
pasibHOi) cTopoHU. CyJs BHUCTYIA€ I1€H0 HEUTPAIbHOIO CTOPOHOIO, SKa
JI0TIOMarae CTOpOHaM 3HalTH 1opo3yMiHHsL. [Ipu BupillieHHI cCropy 3a y4acTio
CYJJIl BJIaJIHI TOBHOBAKEHHS OCTAHHBHOI'O TOJISATAIOTh Y TOMY, IO BiH 3a-
TBEPKY€ MUPOBY yTOAY, a TAKOXK CIIAKY€E 32 TUM, a0U HE 3M1HCHIOBAIOCS
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3JI0BXKMBAHHS MpaBaMH cTOpoHamH. ToOTO, Taka (QyHKIISI CyAJll HE MOXKeE
PO3TISIATHUCS SIK JISUTHHICTD MO0 3IHCHEHHS TPaBOCY IS,

» 10 KJIIOYOBHX TNPUHIUIIB BIAHOCATHCS: KOH(DIICHIIHHICTD Ta
NoOpoBLUIbHICTE. [H(pOpMalis, oTpuMaHa CyAzel0 BiJ CTOPOHM Mia dYac
3aKpUTUX HapajJ, He MOKe OyTH pO3ToJIolIeHa iHIIIKA 0e3 3rofu MepIoi.
He mijgyisirae  po3rosiomieHHI0 TakoK 1 BCs iHmA iH(oOpMallis, oTpuMaHa
CyIICI0 MiJ Yac MpOBEAEHHS Li€i mpoueaypu. BperymoBaHHs cropy 3a
YYacCTIO CYJ/Ii € HEMOXKJIMBUM 0€3 3ro/id CTOPIH CIIOpY;

» BUPIIICHHS CIIOPY 3IIMCHIOETHCS 3 ypaxyBaHHIM HaHOLTbII TpHid-
HATHUX [UBIXIB U cTOPiH. ToOTO, Crip BUPILIYETHCS HE JIMIIE HA MPAaBOBUX
MO3UIIISIX 1 B MEXKax MpeIMEeTa MO30BY, a i 3 ypaxXyBaHHIM 1HTEPECIB CTOPIH;

» (opmamu mpoBeneHHs MPOIEIYPH € CIUTBHI Ta 3aKpHUTi (1HIU-
BiJlyaJIbHi) HApaJy 31 CTOPOHAMHU CTIOPY;

» BIANOBINAIBHICTh 3a NPUUHATE PIIMICHHS TIOKJIAAEThCS Ha
ctoponu cropy. Cyaast MOXe MPONOHYBaTH CTOPOHAM MOXKJIMBI BapiaHTH
MHUPHOTO BpETYJIOBaHHS, ajié caMe€ pIIICHHA NPUHAMAETbCS OOOMUIBHO
CaMUMU CTOPOHAMH,

» Cylud, SIKAH TPOBOJUTH IMPOLEAYPY BPETYJIIOBAaHHS CIIOpY, HE
Ma€e TpaBa HaJaBaTH CTOPOHAM IOPUIUYHI TOpaAW Ta PEKOMEHJAIli Ta
OLIIHKY JOKa3iB y CIpaBi.

Bapro takox 3BEPHYTH YBary Ha Te, IO B OpnecbKOMy OKpY>KHOMY
aJMIHICTPaTUBHOMY CYIi 3 TPaBHS 2013 p. 3ampoBaJKEHO nmpouenypy
JIOCYZIOBOTO BPETYJIIOBaHHS CIIOPIB IUISXOM MPOBEJCHHS MEPEroBOPIB 3a
nomomororo cyai [10]. Ha ogimiiiHoMy caiiTi cyly BU3Ha4€HO, 1110 IPiopH-
TETaMU €T MPOLEAYPH €:

» aIbTCPHATUBHICTH CAMOCTIHHOTO BHPIIICHHS CIIOPIB CTOPOHAMHM
3a IOTIOMOT'OI0 CY/IIi;

TOOPOBUIBHICTB;

KOH(1ACHIIIHHICT MPOLETYPH;

HE3aJISKHICTh Ta HEYNEePEKEHICTh CYI1;

THYYKICTh MPOIIEAYPH;

KIHIIEBUM Pe3ysbTaT — 33JI0BOJICHHS CTOPIH MPUHHATHM PILLICHHSM;
€KOHOMIs yacy Ta 0€3KOIITOBHICTh IPOLIEIYPH.

3a3HaveHe JuIle 3aiiBUil pa3 JOBOJUTH, IO BPETYJIOBAHHS CIOPY
3a y4acTiO CyJJIl € OJHUM 3 BHUIIB (Mojeliei) memiallli, SKHil Mae CBOIO
crienidiky Ta 0COOIUBOCTI TPOBEIACHHS.

Buecenns 3min qo LITK Ykpainu, siki BCTAaHOBIIOIOTH MOKIIHMBICTh
BPETYJIIOBAHHSA CIIOPY 32 YYacTIO CY/IM, € JIOTTYHUM PEe3yJIbTaTOM PO3BUTKY
B YKpaiHl MarepiajJbHOro 1 MPOIECyaJbHOTrO 3aKOHOIABCTBA, OpPIEHTOBA-
HOT'O Ha MDKHApPOJHI CTaHIApTH MPaBOCY I, 3 OTJISIy Ha 1€ BapTO 3rajiaTH,
o y 2002 p. Komicietro OOH 3 nmpaBa Mi>kKHapOAHOT TOPTiBIIL OYJI0 TPUMHSATO
TUTIOBUH 3aKOH MPO MIKHAPOAHY MOTO/KYBaIbHY MPOLERYPY, SIKUI MICTUTD
peKoMeHaIll A1 BKJIIOYEHHsS B HAI[lOHAJbHE MPAaBO JEPKaB, 3 METOIO
yH1()IKOBaHOT'O MPABOBOTIO PETyJoBaHHA y AaHii cdepi. Po3pobOka 3a3Ha-
YEHOT'O 3aKOHY MPOBOJMIIACS Ha OCHOBI IMPAKTHUKU 3aCTOCYBAHHS MOTOMIXKY-
BaJIbHUX IMPOLIEYp Y PI3HUX KpaiHax.

VVVYYY
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BucnoBku. BperymoBaHnHsl criopy 3a y4acTio CyJjl 3a HOBUM LU-
BUJIBHUM IPOLIECYaTbHIM 3aKOHOJAABCTBOM Y KpaiHU HEOOX1IHO po3risaaTu
SK OJHMH 13 BUAIB (Mojenel, TumiB) Mmemiamii. He muBisuuch Ha CBOIO
cnierudiky Ta 0COOJMBOCTI MMPOBENICHHS, I[bOMY BHJIy BPETYJIFOBAHHS CIIOPY
BJIACTUBI OCHOBHI O3HAKH MeialiiHOi mporeaypu. BoadaeTbes, M0 3aKOHO-
MIpHUM PE3yJIbTaTOM PO3BHUTKY HUBUILHOTO MPOILECYAILHOTO 3aKOHO/IAaBCTBA
€ TOsIBa CyI0BOI Meiallii (BperyJItOBaHHS CIIOPY 3a YYacTIO CYJUT).
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Mozhaikina O. Legal analysis of settlement of a dispute involving a judge.

Background. Because of the adoption of the new civil procedural legislation of
Ukraine, an urgent question arises about dive study of the legal nature of the settlement
of a dispute with the participation of a judge. There is a need for a clear understanding
of the main features and principles of the procedure.

Analysis of recent researches and publications. The subject of scientific
research is the issue of legal regulation of mediation in Ukraine, as well as the definition
of mediation models. However, there is currently no single approach to understanding
the legal nature of the dispute settlement with the participation of a judge, which led to
the conducting of this study.

The aim of this article is the legal characteristic of settling a dispute with the
participation of a judge under the civil procedural legislation of Ukraine.
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Materials and methods. In the process of research, methods of analysis and
synthesis, generalization, system approach were used. The information base of the study was
the current normative legal acts of Ukraine, as well as scientific works of domestic scientists.

Results. The settlement of a dispute involving a judge is a new institution of civil
procedural legislation of Ukraine. However, at present there is no single opinion of scientists
regarding the assignment of this institute to mediation, or vice versa — separation from it.
In some scientific studies, the dispute settlement with the participation of a judge is
attributed to the mediation of the judge. The opposite opinion is shared by some domestic
scholars who indicate that this procedure is a certain conciliatory procedure, which is
not mediation in its fullest sense. The author of the article believes that terminological
inconsistency may hinder the process of practical application of this institute within the
civil justice system.

Conclusion. The analysis of the current legislation of Ukraine and scientific sources
allowed to determine the main features and criteria by which the settlement of a dispute
with the participation of a judge can be considered as one of the types (models) of mediation.

Keywords: settlement of a dispute with the participation of a judge, judicious
mediation, before judicial mediation, types (models) of mediation.
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