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TEOPIS TA ICTOPIS
AEP2KABU I IIPABA

YAK 340.1

HIECTOMNAJIOBA Jloamuia,
K. 0. H., C. H. C., podecop Kadenpu 3aralbHONIPABOBUX JUCITUTLTIH
KuiBChKOTO HaIliOHAILHOTO TOPTOBEIBHO-EKOHOMIYHOTO YHIBEPCUTETY

ITOSUTVNBHA
IOPUANYHA BIAIIOBIAAABHICTD

Obrpynmosarno knacugikayito ma 30iUCHEHO KOMNIEKCHULL AHAI3 MUNIE OPUOUYHOT
8ionosidanvHocmi K NPasoeoi kame2opii ma incmumymy npaea. /[ogedeno oHmono2iu-
HiCMb MA AKCION02IYHICMb OYMMsL NO3UMUBHOL IOPUOUUHOT 8I0N0GIOANLHOCMI He MITbKU
6 meopii npasa, (inocoii npasa, 6 2any3e60My npasi ma 3aKOHOOAECMEI, aie Ul nio 4ac
peanizayii npasa, 8 momy Yucii 8 NPaso3ACMOCYBAHHI, 4 MAKONHC BANHCIUBICIb PO3BUMKY
IHCmMuUmMymy no3umueHoi IPUOUYHOL GIONOBIOAILHOCIE K YMOBU NOOAILUOI 0eMOKDA-
mu3ayii cycninbCcmea ma npagogo2o NOCMyn) 3a2aioM.

Kniouoei crnoea: mpaBoBa Kareropis, mpaBOBUI 1HCTHTYT, BiANOBINANbHICTD,
IOpUIUYHA BiAMOBINATBHICTE, TMO3WTHBHA IOPUAWYHA BiIMOBITAIBHICTH, MEPCICKTUBHA
FOpUIUYHA BiATIOBINATLHICTE, IPOCTIEKTUBHA IOPUINYHA BiIOBITaTbHICTD.

Lllecmonanosa JI. llo3umusnas rwopuouueckaa omeemcmeennocms. OO0cHo8aHa
Kaaccugurayus U 0Cywecmeier KOMIIeKCHbII aHAIU3 Munos 10puoudecKol Omeemcmeen-
HOCMU KaK Npaeoeoll Kamezopuu u UHCmMumyma npasd. /[oKkazaHa OHMON02UYHOCHb
U GKCUONOSUYHOCMb ObIMUSA NO3UMUBHOU HOPUOUYECKOL OMBEMCMBEHHOCMU He MOIbKO
6 meopuu npasa, GuIOCoduYU nPasa, 8 OMPACIe8oM npage U 3aKOHOOAMebCmee, HO U npu
peanuzayuu npasa, 8 Mom yucie 8 NpagonpuUMeHeHUU, a Maxdx#ce 8aAXCHOCb PA3GUMUL
UHCMUMYmMa NO3UMUBHOU 10PUOULECKOl OMBEMCMEEHHOCMU KAK YCI08Us OalbHeliuiel
0eMoKpamusayuy 00uecmea U npago8o2o pa3EUMUs 8 YeroM.

Knwouesvle cnoea.: mpaBoBas KaTeropus, MpaBOBOM HHCTHUTYT, OTBETCTBEH-
HOCTb, IOPUIUYECKAsi OTBETCTBEHHOCTb, MO3UTHUBHAS IOPUIUYECKAs OTBETCTBEHHOCTD,
TIEPCTIEKTHBHASA IOPUANYECKasi OTBETCTBEHHOCTbH, MPOCMEKTHUBHAS IOPUAMYECKAs OTBET-
CTBEHHOCTS.

IMocTanoBKa npodJieMu. BuzHauaroun npaBo sk CycHiIbHUN (PeHOMEH,
SIKUH € 03HAKOI0 Ta TIOPOKEHHSM COIllyMYy, 1CTOPii, KyIbTYpH Ta IUBLIi3a-
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i, MaTPUIEI0 Ta MIPWIOM CBOOOAM, PIBHOCTI Ta CHPaBEUIMBOCTI JIOAEH
y CYCHIJIBCTBI, HEMOXKJIMBO OMYCTUTHU TaKy HOro XapakTEpPHUCTUKY K Bif-
noBifganpHICTh. [lo cyTi mpaBo € BiAmoBiganbHE, OE3BIAMOBIAAIHLHE BOHO
NIEPETBOPIOETHCST HA BCEI03BOJICHICTh, Ha CBABOJIO, OT)KE — Ha HEMPaBo,
T0OTO TIepecTae OyTH MpaBoM y Oyab-IKOMY ceHci. Tomy BiINOBITabHICT
SK TIpaBOBa KaTEropis Ta iIHCTUTYT MpaBa MOCiAa€ YiJIbHE Miclle Y Oyab-aKii
HalllOHAJBHIA CUCTEMI TMpaBa Ta MPaBOBIM Teopii 1 MpaBl B IUIOMY SK
(dbeHoMeH1 KyIbTypH.

OCKiTbKH JOTENep cepell IOPUCTIB-TPAKTUKIB 1 TEOPETHUKIB MpaBa,
a TaKOX 3aKOHOTBOPIIB 1 MPAaBO3aCTOCYBadiB HEMA€E €IHOCTI MO0 CIIPHIA-
HSTTS B3arajl MO0 PO3YMIHHS CMHUCIY Ta POJi MO3UTHUBHOI IOPUAMYHOT
BIZITIOBITATBHOCTI B Cy4aCHOMY JIEMOKPAaTUYHOMY CYCIIBCTBI Ha MPOTUBAry
HETaTHBHIN IOPUINYHIN BiAIMOBIIAIBHOCTI, TO I TpoOIeMa 3aIAIIAEThCS Ha
HOPSIZIKY IGHHOMY. A 1i po3B’si3aHHs, O€3MepevyHo, CIPUSITUME TPUCKOPEHHIO
3BUTBHEHHS TPABOBOTO OYTTS Bij 3QJIUINKIB YJIBTPAaHOPMATHUBICTCHKOTO MPaBO-
PO3YMIHHS Ta, BPEILITI-PEIIT, MOOYI0BI TPOMAITHCHKOTO CYCIUTLCTBA B Y KpaiHi.

AHaJIi3 OCTaHHIX JociigxeHb i myOaikaniii. He 3Bakaroun Ha Te,
10 HaYKOBII MaiKe BCIX Taiy3ei mpaBa HEe OOXOASATH MpoOJeMy Binmo-
BIIAJILHOCTI, a TPaBOBUM I1HCTUTYT BIAMOBIJATBHOCTI € MIKTaTy3eBUM,
3HayYHa iX YacTHHA B3araji 3alepeuyroTh HOro, a pO3pOoOJIEHHIO MO3UTUBHOI
BIIMOBITAIPHOCTI 1HIIUMY TIPUIUIIETHCS HEOCTAaTHRO yBard. [Ipo 1ie pernpe-
3€HTAaTHBHO CBIJUWTh HE TUIBKA Mayla KUIBKICTh 3a0XOYYBJIBHUX HOPM
y HaIllOHAJHLHOMY TpaBi, a ¥ MEeBHE MOCIAOJICHHS HOro JEMOKPAaTUYHOCTI,
110 BIUIMBA€ Ha PO3BUTOK CYCHUIbCTBA Ta JepkaBH B uyiomy. OJHaK cepen
HAyKOBHX IyOJIiKaIlii OCTaHHIX POKIB ciia BuAUTMTH Tipami I. A. beskiny6oro,
C. B. bo6poBnuk i I. C. I'punienka, H. A. bepmau, C. B. UepHom’sitoBa Ta
neskux iHmuX [1-4], aKi cTaloTh Ha 3aXUCT MO3UTUBHOI IOPUAUYHOL BiJIITO-
B1JIaJIbHOCTI, OOTPYHTOBYIOUH 11 ICHYBaHHS Ta HABOISYM FOPUINYIHI O3HAKHU.
HpOTe pOJIb TaKOro THUNY IOPUIUYHOI BIAMOBIJAIBHOCTI B CYCHUIBHUX
BiTHOCHHAX 1 HAmpsMH ii PO3BUTKY BU3HAYAIOTHCS HEJOCTATHHO TIOBHO,
OITYCKaIOThCSl 00’ EKTUBHI METOJI0JI0OTO-TIPABOBI Ta KATETOPiaJibHi ITiIXO0/IH.

MeTta cTtaTTi — MOrIUOJICHHS TeOpli IOPUIUYHOI BiAMOBIIATBHOCTI,
30KpeMa TO3WTHUBHOI BiJMOBIIATLHOCTI Ta OOIPYHTYBaHHS HEOOXIIHOCTI
ii manmpIIoi opuau3alii, poO3MIMPEHH peai3amii 1 3acTOCyBaHHS B MPaBi.

Marepianu ta meroau. [ndopmariitHoro 6a3010 TOCTIPKEHHS CTaIH
npaili BITYM3HIHUX HAYKOBIIIB OCTaHHIX POKIB, TEKCTH YMHHUX HOPMATHUBHO-
NpaBOBUX aKTIB YKpaiHU. ABTOp MOCIYrOBYBCSl 3arajlbHOHayKOBUMH Ta
creniaabHO-HAyKOBUMHU METOJIaMH, 30KpeMa CTPYKTYPHO-CUCTEMHUM — JIJIst
3’siCyBaHHS CyOOpJMHAIIIMHNX 1 CEMAaHTUKO-IOPUINIHUX 3B SI3KIB JOCIIIKY-
BaHUX IPABOBUX KaTeropiil i CyOIHCTUTYTIB IMpaBa, a TAKOXK MOPIBHSIIBHO-
MPABOBHUM 1 JIHI'BO-IIPABOBUM — 3 METOIO0 BHU3HAYEHHS 3MICTY FOPUIUYHHUX
MOHSATH 1 TEPMIHIB TOIIIO.

PesyabTaTH 10caiazkeHHsl. Y UEHTPl CydyacHUX T'YMaHITapHUX HAyKO-
BUX JIOCIIPKeHb, OPIEHTOBAHUX HA PO3BUTOK BUTLHOTO 3aXiJHOTO JIFOAMHO-
[EHTPUYHOTO THITY CYCHIHCTBA, B TOMY YHCII BITYM3HSHUX IMPABOBUX
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(Y Mexax pOMaHO-TepPMaHCHKOI'O MPABOr0 KoJja), nmepeOyBarTh MUTAHHS
JyXOBHOI aKTUBHOCTI Ta CAMOBJOCKOHAJIEHHSI OCOOMCTOCTI, 0 0e3 BiJlIo-
B1JIAJILHOCTI MPOCTO HEMOXJINUBO. OCKUIBKH BIAMOBIIAIBHICTE € XapakTe-
PUCTHKOIO OyIb-SIKUX JIIOJICBKUX BiJHOCHH, BOHA CTOCYETHCS MaibkKe BCIX
aCIeKTIB [IsJIbHOCTI JIIOJMHHM 1 O3HaKa 3pIIOCTI CYCHUIBHUX BIJHOCHH
y LIJIOMY Ta MpaBOBUX 30KpemMa. 1o cyTi mpaBo BUHHUKAE 3 BINOBIIATBHOCTI,
MOPOJ/KYETHCS BIITOBIAABHICTIO; O€3BIANOBIAAIEHE MPaBO HEMOXKIIUBE,
npaBo 6€3 BiJIMOBIIAJILHOCTI HE € TTPaBOM.

BinnoBinanpHICTh BUSIBISETHCA 1 B XapakTepi 0cOOMCTOCTI, B 11 mpa-
BOBHX IMOYYTTSIX, MPABOCBIIOMOCTI Ta CaMOCBIIOMOCTI, B PI3HOMaHITHUX
¢dbopMax mpaBoOBOi MOBEAIHKH.

BiamoBiganpHICTh — 3arajbHOCOINIOJIOTIYHA Ta COIIAIbHO-TIPAaBOBA
KaTeropis, 10 BHPaXXa€ CBIJIOME CTaBJICHHS OCOOM JI0 BUMOT CYCITUIBHOT
(B T. 4. mpaBOBOT) HEOOXITHOCTI, O OOOB’SI3KiB, MPABOBUX HOPM 1 IIHHOCTEH.
BianoBigaipHICTE HEMOXIMBA O€3 YCBIIOMJIEHHS CYTHOCTI Ta 3HA4YEHHS
TiSUTRHOCTI, TPAaBOBUX BUYMHKIB, X HACIIAKIB JIJIsl CYCIUIBCTBA, CaMOi 0co0n
1 COITIaJIbHOTO PO3BUTKY B IIIJIOMY.

IOpuauuny BiAMOBiNANBHICTE, SK BUJ COILIAIBHOI BIAMOBITAIBHOCTI,
B PI3HUX JOCJI/DKCHHSIX 1 KOHICMIISX PO3yMIIOTh SK CBOOOIY BHOODY,
cB00O Iy BOJII Ta 3ac001B peanizallii mpapa, K 10Aep>KaHHS HOPM IpaBa.

He Mo’xHa TOBOPUTH PO BiAMOBIAAIBHICTD 1 BIAMOBIIaIBHICTE IOPU-
JUYHY 30KpeMa BUKIIOUYHO B HETaTUBHOMY CeHCi. ToMy JioriuyHe iCHYBaHHS
JIBOX THUIIB IOPUAMYHOI BIIIOBIAAIBHOCTI: MO3UTHBHOI (ii II€ HAa3WUBAIOTH
MEPCIIEKTUBHOIO, IPOCIIEKTUBHOIO, 320X0YYBaJIbLHOK YH 1HOJI — AKTUBHOIO)
Ta HEeraTUBHOI (IHIIMMH CJIOBaMH — PETPOCICKTHUBHOI, OXOPOHHOI, 3a00-
ponHoi). Tyr HemMae moTpeOu CyauTH 3MaraHHsi MK TEPMIHAMHU, OCKUIBKH
KOXKCH 13 HUX Ha3MBa€ OJHY 31 CTOPIH KOMIUIEKCHOT'O ITOHSTTS.

Taki TOHATTS SK «IMOYYTTSA BiJMOBIJAIBHOCTI», «BIINOBiTabHA
MOBE/IHKA», «MIABUIIATH BIAMOBIIATBHICTY, «Y35TH BIIMNOBIIATBHICTHY,
«BYMHHUTH BIJIMOBIJAIIBHO», «BIJMOBIaJIbHE CTAaHOBWILE», «TOBAPHUCTBO
3 0OMEKEHOI0 BIJMOBINANBHICTIO» Ta 0araTro IHIMIHUX KOHIEHTPYIOTHCS
B ME&XaX MOHATTS IMO3UTUBHOI MPABOBOT BiIMOBIJAIIBHOCTI, X04Ya BUHIILIH 13
3araJlbHOCOIIIATBHOTO KOHTEKCTy. Ha cyyacHOMy eTtami po3BHTKY CYCIIiIb-
CTBa, B IIGHTPI sAKOro mnepeOyBae JrOAWHA, 11 XKUTTS 1 3J0POB’S, YECTh
iTimHiCTh, ii mMpaBa Ta CBOOOMW, BUCYBAIOTHCS ITiJIBHINEHI BHMOTH JIO
0COOMCTHX BJIACTUBOCTEH JIIOJIMHU K Y4aCHMKA IPABOBUX BIIHOCUH. A iX
BUKOHAHHS Tiepeadavae 3a0e3MeueHHs] PIBHOCTI, CBOOOIM Ta CHpaBeijIu-
BOCTI, 3ar100IiraHHs COLiaIbHUM KOH(IKTaM, TPHUCTOCYBAHHS 10 MPUCKOPEHNX
KYJIBTYPHO-ICTOPUYHMX 3MiH, OCOOMCTICHUH TocTym. Jlogaroun A0 1€l JyMKd
aKCioNIOTiI0 TIpaBa, CJij CKa3aTH, [0 MO3WTHUBHA IOPUAWYHA BiIOBIIAIb-
HICTh, OOTSKYIOUHM TEBHOIO MIpOIO CYyO’ €KTIB MpaBa, BCE X TaKH MOXeE
NIEPETBOPIOBATHCS HAa a0COJIIOTHY YMOBY IPAaBOBOi CBOOO,TH.

Slkimo HeraTWBHA IOPUIUYHA BiMOBITAIBHICTD OB’ I3YETHCS 3 OYKBOIO
3aKOHY, TO TTO3UTUBHA IOPUINYHA BiJIMTOBIIAJBHICTh BIIOMBAE TyX 3aKOHY.
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[ToaBiliHICTE PO3YMIHHS COIIAJIbHOI BIAMOBIAAIBHOCTI (K JOTPH-
MaHHSI BUMOT, IPUHHATHX y CYCIIJIBCTBI HOPM 1 K COILIJIBHUI 000B’ 30K
BiIlHIKOILyBaHHH 3aBAaHOI MOpajbHOI Ta MaTepianLHO'l' IIKOJIH, OCOOHCTI
BTpaTH 'y pasi MOpYIIEHHS IHX HopM) OHTOJIOTIYHO HaKJIAJa€ThCd Ha
CYTHICTb 1 Knacmbucauuo Iosz(Hqu BignoBiganbHOCTI. | aemam Oinbine
HAyKOBIIIB y Tajy3l MpaBa Ta HOPHUCTIB-NPAKTHKIB CXUISIOTHCA 10 JYMKH
PO TMPOBIAHY POJIb CaMe€ MO3WTHUBHOI IOPUIUYHOI BIAMOBIAAIBHOCTI B pe-
T'yJIOBaHHI CYCHIJIBHUX BITHOCHH. Uepe3 HEpO3pHMBHHU 3B’SI30K IpaB Ta
000B’s13KiB, 000B’SI3KIB 1 BIAMOBIAAIBHOCTI (0OCOOIMBO MEPCOHATBHOT), 1110
i XapakTepus3ye 3axiJTHUM THUI TpaBa (KOHTHHEHTAJIbHE Ta AHIJIO-aMepH-
KaHCBhKE), IOPHUIUYHY BIAMOBIIAIBHICTh PO3IISIIAIOTE SK CBIAOMHI BUOIP
BHUJIy MPABOBOI MOBEIIHKH — IMPABOMIPHOI UM HENMpaBOMipHOi. [ 0BopuTH TIpO
ICHYBaHHSI TO3UTHBHOI FOPHIWYHOI BIAMOBIJATBHOCTI 1M03a HOPUIAIHOIO
BIZIMIOBIJAIBHICTIO K IIUTICHOIO HAYKOBOIO KaTETOPIEI0 Ta MIKTaly3eBUM
IHCTHTYTOM IpaBa 4M HOT0 YaCTWHOIO M B3araji BiTHOCHTHU LIeH BUJ IOPH-
JIMYHOI Bi/IMOBITAILHOCTI JI0 TI03aPaBOBOi (MOPAIBHOI, €TUYHOI, PENIriiHO1,
IpOMaJICBKO1, CIMEHHO-TIOOYTOBOI 1 T. iH.) HempuiHATHO. HaBiTh 00rpyHTO-
BaHE 3BEJICHHS MO3UTHBHOI IOPUAMYHOI BiAMOBIJAIBHOCTI 10 CyOIHCTUTYTY
IpaBa Ma€ HAYKOBUH 1 IPAKTUYHUN 3HCK.

Crig TakoXK HaroJOCHUTH Ha TOMY, IO KJIACHYHA KOHIICTIIIS BiJIO-
BiJTAIBHOCTI BIJIPI3HAETHCSA BiJl HEKIACUYHOI (OUThII CydacHOi) THM, IO
JIOJIMHA BXKE HE PO3TIISATAETHCS 130JbOBAHO, @ BKIIOYCHOK O CKIIAAY
cycribeTBa — 5K cy0’ekT. [TocTHEOKIIacHYHa kK — mepeadayae 3B’ sI3aHICTB,
B32€MONPOHUKHEHHS o0’ekta Ta cy0O’ekta. I TyT 3HOBY, BX€ 3 MO3HLIN
METOJIOJIOT1] TpaBa, BUKIIOYUTH MO3UTHBHY IOPUIUIHY BIITOB1TAJIBHICTH
31 CTPYKTYpH Ta CHCTEMH FOPHUIWYHOI BiAMOBIAAIBHOCTI Ta MPUMEHIIUTH
il poJIb Yy PO3BUTKY CYCHLUIBCTBA TIPOCTO HEMOXKIIMBO, HEHAYKOBO. [lo3uTnBHA
IOPUIMYHA BiAMOBIAATBHICTD — II€ Il W COILIaJbHO OPIEHTOBAaHA OCOOMCTA
3IaTHICTH JIOAMHY TIependayaT CBOi BUMHKH Ta 1X HACTIAKU. SIKIIO TIpaBo,
3 TO3WINN OPUAUYHOTO JIIOEPTapu3My — 1€ 3B’S3aHICTh CBOOOJM Ta BiJ-
MOBIAJIGHOCTI, TO MO3UTHUBHA IOPUIUYHA BiJNOBIIATBHICTS — II€ YMOBA Ta
MOKa3HUK CTYIEHS PO3BUTKY IPABOBHUX BiTHOCHH Y KOHKPETHOMY CYCITLTBCTBI.

BignoBiganpHICTE O3HAYa€ HE TUILKM BIAIIOBIZATH 3a IOCH YA HA
I0Ch HETaTUBHE, aJie i aKTUBHY MPaBOBY MMo3uIlif0. [lo3uTHBHA ropuanyHa
BiJIOBIJAJIBHICTh — CKJIAJIOBA BCiX BHJIIB MPABOMIPHOI MOBEIIHKH, B T. .
nacuBHOI. [lo3uTHBHA OpUAMYHA BiANOBIAANBHICTE € 03HAKOIO, 30KpeMa,
NPaBOBOi aKTUBHOCTI Ta HaBITh MPaBOBOI KOH(GOPMHOCTI, PABOBOI 3BUYANi-
HOCTI Ta TipaBoBoi MaprinamsHOCTI. L{i ¢popmu (Buan) mpaBoMipHOi paBOBOi
MIOBEIIHKU PO3PI3HAIOTHCS 32 CTYIIEHEM YCBiIOMJICHHS TIPaBOBHX BUMOT, 32
Cy0’€KTHBHOIO CTOPOHOIO TPABOMIPHOTO MisHHA. TakuM YUHOM, SIKIIO
HEeTaTHBHA OPUANYHA BiMOBIAAIBHICTE € PETPOCIIEKTUBHOIO, ITOCTCIICKTHB-
HOIO, Tepeidayae yCBiIOMIICHHsI HETaTHBHUAX HACIIIKIB y)K€ BUMHEHUX MisTHb
1 HaBITh HACTIJKIB BTPA4€HOTO Ta BiAOyBaHHS, IIOBEPHEHHSI, BiIIIKOTyBaHHS,
0COOMCTI BTpATH 3a BXKE BUMHEHE, TO TIOZUTUBHA FOPUINYHA BiIOBIAILHICT
€ OLTbII TIMOOKHUM, IPUHITUTIOBUM CTABJICHHSIM JIO TIPaBa, XapaKTEPUYETHCS
HEMOJKJIUBICTIO WOTO TIOPYIIEHHS, YCBIIOMJICHHSM III€ MOJIMBUX BTpAT
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MaiHOBOTO ¥ OCOOMCTOTO XapakKTepy B pa3l BUYMHEHHS IMPaBOMOPYIIEHbD,
YCBIJIOMJICHHSIM HEBOPOTTSI MOXKJIUBUX JIO BUMHEHHS TIPOTUIIPABHUX JisSHb.
Tun (Bux) BIAMOBIAAIBHOCTI XapaKTEPHU3Y€E TaK 3BaHY COILIaJIbHY TUIIOBICTh
OCOOHMCTOCTI, a TEepeBaKaHHS B MpaBli Ta CYCIJIbCTBI MO3WTHUBHOI FOPHU-
JUYHOT BIAMOBIJAILHOCTI, BIATOBITHO, XapaKTEpU3YIOTh MEBHE CYCHUIbCTBO
Ta TUII TIpaBa, 110 MMAHY€ B HHOMY.

[To3uTnBHA FOpUIMYHA BIAMOBIJAIBHICTE — 1€ 3/1aTHICTh BIJAMOBIIATH
He Juie 3a cede, a i 3a IHIUX JII0JICH, 32 XapaKTep MPaBOBUX BITHOCHUH 13
HUMU. Y I1i€] BIIMOBITATLHOCTI — 3arajIbHO3HAYYIIMI 000B’SI30K, YCBIIOMIIE-
HUHW 1HIWBIJIOM, IOBUHHICTh IPAaBOBUX BUMHKIB, BU3HAHHS MPUYETHOCTI J10
CyCHUIBCTBA, IEPEKOHAHHS B MOMJIMBOCTSX MpaBa TOIIIO.

[To3uTBHA IOpUAMYHA BiAMOBIMANBHICTH IMIOHAKOUIBIIE HAOIIKAE
MIPABOBY MOBEIHKY JI0 MOJIeiel 0axaHoi MOBEIIHKH, IO X MICTSITh HOPMU
npasa. lleli BUI IOpUAMYHOT BiIOBITATBHOCTI BiAPI3HAETHCS Bij] HETATUB-
HOI IOPUAMYHOI BiINOBIIAaIBHOCTI, KPIM IHIIOTO, BIACTUBOIO JIAIIE HOMY
pHUCOI0 imeanbHOCTI. TakuM YMHOM, TO3WUTHBHA OPUAMYHA BiJIOBIIAITb-
HICTh TIEPETBOPIOETHCA Ha 3aci0d JOCATHEHHS KOPHCHHX Ui 0coOM Ta
CYCIIUTBCTBA LIJIEH, M0 Y3TOKYIOTHCS MiXK CO0OTO.

Skmo HeraTMBHA IOPUAMYHA BIiAMOBIAANBHICT <JICTITUMYETHCS
B OXOPOHHUX (3a00pOHHUX) HOpPMax IMpaBa, TO MO3UTUBHA — JIETAI3YETHCS
HE TUTbKU B PETYISATUBHOMY MpaBi, aje i y mpasi K TAKOMY, HE PO3UHHSIO-
YUCh Y HhOMY. AJie BOHA i HE BUHOCHUTHCS 3 HBOTO 32 JIYKKH, SIK BBAKAIOThH
OKpeMi HaykoBmi. HaBmaku, mpaBo Ta HIMBLII30BaHE CYCHIIBCTBO SKpa3
1 TPUMAIOTBCSl HE CTUIBKM HA HETaTHBHINM, CKUIBKM Ha TMO3UTHBHIN IOpH-
JTUYHIA BiamosinansHOCTI. [IpaBo BiAmoBizanbHe, HAa BiMIHY Bij HETIpaBa,
cBaBoi. [ e #ioro 060B’sI3k0Ba IOPUANYHA O3HAKA.

[To3uTBHA OpUIUYHA BiIMOBIAAIBHICT TOB’S3Y€ETHCS MEPEBAXKHO
13 BHYTPILIHIM iIMIEPAaTUBOM COLIIaJIBHOTO Ta MPABOBOTO 00OB’SI3KY, MPaBO-
BOIO TIOBEIIHKOIO CY0’€KTIB TpaBa i 3/1€01IbIIIOr0 MPOTUCTOITh HETaTUBHIN
IOPUAMYHIN BIMOBIJATHHOCTI, IO Ma€ MICIe TP TOPYIIEHH] 30BHIITHBOTO
iMIepaTUBy COLIAIBLHOTO Ta MPaBOBOTO 000B’s3Ky. Ilpm iHamBimyamizarii
MO3UTUBHOT IOPUANYHOI BiIMTOBINAIBHOCTI 1HTEPHAIBHICTh NIEPEBAKAE HAJT
eKCcTepHaNbHICTIO. Ha cydacHOMYy eTari po3BHTKY CYCIUIBCTa YSBICHHS PO
BIJIMIOBIJAIbHICT MA€ OCOOUCTICHO OPIEHTOBAHE CIIPSIMYBAHHS Ta CBITYHUTH
Ha KOPUCTh MO3UTUBHUX XaPAKTEPUCTHK IPUPOJIH JIFOJUHU B3arai.

Cy0’exkT mpaBa BIANOBiNaJbHUN B paMKax IEBHUX IPABOBHX
BiJTHOCHH, a HE B CHJIy CBO€T abcomoTHOi cBoOoau. HeratuBHa ropuanyHa
BiJIMOBIJAJIGHICTh HIKOJM HE BHUXOJWTH 3a MEXI MPABOBUX BiIIHOCWH, Ha
BiJIMIHY BiJl TO3UTUBHOI IOPUANYHOI BiMOBigabHOCTI. Oc00a, sIK y9aCHUK
BiTHOCHH, HE MOKe OyTH BUIbHA BiJ BiJIOBIJAIBHOCTI aHi B COIIaJIbHHUX,
aHl B MpaBOBUX BigHOCWHAX. [le 1Ie oJMH apryMeHT Ha KOPUCTh OHTOJIO-
TIYHOCTI MO3UTHUBHOI IOPUIUYHOI BiMIOBINATBHOCTI, Ky MOXKHA PO3TIISIATH
1 sIK opMy CBITOMOI cCaMOpPETYJIsIii 0COOMCTOCTI B IPAaBOBUX BiTHOCHHAX.

[To3uTnBHA IOpUAWYHA BiAMOBINATLHICTH HEBIJ €MHA Bijl MPABOBUX
HOYYTTiB, MPABOBOI KYJIbTYPH, IPABOBOTO 3HAHHSI, TPABOBOI OCBITH, IPABOBOI
[IOBEIIHKH 1 T.]I.
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[To3uTHBHUN TUT IOPUIAYHOT BIAMOBIIAIBLHOCTI TIepeadadae 1 BUKO-
HAaHHS KOPUCHUX JIJIsi CYCIUIBCTBA BapiaHTIB MOBEIIHKH Ha TaKOMY DiBHI,
IO MEPEBUIIYE 3arajibHi BUMOTU. TOMdI ¥ yMOXKJIMBIIOETHCS 3a0XOUEHHS
cy0’€KTa MpaBOBUX BiMHOCHH. HeraTuBHUI acnieKT FOPUAMYHOI BiAIIOBIIATH-
HOCTI Tepeadavae MOKapaHHs 3a MPaBOMOPYIICHHS (FOPUIUYHA XapaKTe-
PUCTHKA HACHIIKIB HEBUKOHAHHS 000B’SI3KiB) 1 3a0€31euyBaHUil JePKABOIO
IOPUANYHUN 000B’S30K 3a3HATH MPUMYCOBOTO 1MO30aBIIEHHS MPaBOTIOPYIII-
HUKa TIeBHMX OJjiar abo I[IHHOCTEH, 1[0 oMy HaJleXaTh, Ta 1H. 3araJlbHUM
HACJIIIKOM MTO3UTUBHOI IOPHIUYHOI BIIMOBIIABHOCTI € IOTPUMAHHS PEKUMY
3aKOHHOCTI Ta MPaBOIMOPSIOK Y CYCIIIbCTBI.

[To3uTHBHY FOPUIMYHY BiMOBITAILHICTh PO3TIISIIAIOTH 1 K Crierudid-
Hi TTO3UTHBHI TPAaBOBI BIIHOCMHU MK OCOOOI0 Ta 1HIIIMMHU CYO’ €KTaMU TIpaBa.
HaromicTe HeraTMBHA OpHUIWYHA BiAMOBIIANBHICTH, 3 WX TO3MUIIN — II€
BiJTHOCIHM HETAaTHUBHOI peakilii Iep>kaBy HA MPOTUIIPABHE JiSTHHS Ta MO0
MIPABOIOPYIITHHUKA.

[Iponecyanbpra peasnizaliiisi MO3WTUBHOI FOPUIUYHOI BiAMOBIIAIb-
HOCTI TIOKJIQ/IA€THCS HA 3aKOHOCTYXHSIHY 0cO0y, a Py KOHIICHTpaIlii Takoi
BiJIMOBIJAIIBHOCTI — III€ ¥ 320X0UYYEThCS PI3HUMH Cy0’€KTaMu TpaBa, B T.4.
JIepKaBoro 'y ¢GopMi MTPaBO3acTOCOBYOI MISIIBHOCTI SIK BHAY peaji3allii mpaBa
(HOpM TIpaBa) — BIATOBITHO JO HEOCHOBHUX (PYHKIIH MpaBa: MPUMYCOBI
MPOTUCTOSTh TPABOBHIA CTaH BIOPSIKOBAHOCTI CYCIUJIBCTBA, MPABOBUMN
OasiaHC 1 CYCIIJIBHUM CTIOKIH, BIICYTHICTD COIIaIbHUX KOH(JIIKTIB.

Teopis mpaBa nmepeOyBae B MOCTIHHOMY PO3BHUTKY, 1 Jefanl OiibIie
HAYKOBIIIB CXWJISTFOTHCS JI0 ABOXACIIEKTHOTO CIPUIHSITTS IOPUIMYHOI BiIIOBI-
nanbHOCTI. be3nepeuno, € Jorika MmoeaHaHHs B OJHOMY TaKOMY ITPaBOBOMY
IHCTUTYTI JBOX CYOIHCTUTYTIB MpaBa, B OJTHOMY, SIK MOXKE€ 3/aTHCS, 3ac001
3a0€3MeUeHHsT MPAaBOMIPHOI MOBEIHKH JIFOJICH Y CYCHUIBCTBI JBOX THIIIB
IOPHUINYHOT BiIIIOBIAILHOCTI — TIO3UTUBHOI Ta HeraTHBHOI. L{e 1Bi HeoOXiHi,
OpraHIYHO B3a€EMOITOB’s13aH1 CTOPOHHU OJHOTO (heHOMEeHa, 0e3 OJHIET 3 TKUX
IOPUIMYHA BiJIOBIAIBHICTh BTpaYyae OPUINYHE 3HAYCHHSI Ta CEHC B3arali.

[To3uTBHA OpUAMYHA BiJMIOBIJAIBHICTH HE MOXE ICHYBaTH T103a
peamizariero npasa (1e OUIbIIE JOTPUMAHHS MpaBa, a BXKE MOTIM — BHUKO-
HaHHS, BAKOPUCTAHHS Ta 3aCTOCYBAaHHSI IPABOBUX HOPM) — TOMY 1 € TIO3H-
THBHOIO, 2 HE IITyYHUM BUTBOpOM. HeraTuBHa 10puanYHA BiAMOBITAIBHICT
OB’ SI3YETHCSI, HABITAKY, 3 IOPYIICHHSM ITPUTTUCIB MTpaBa.

OTxe, MO3UTHBHA FOPUIUYHA BiJMOBIAAIBHICTh — HAYKOBO-IIPABOBE
MOHSATTS, IO BijoOpakae 00’ €KTHUBHE SBUIIE TPABOBO1 AIHCHOCTI, 1 BUSBIIS-
€ThCS HE TIJIBKU SK MPABOBUH CTaH JOTPUMaHHS BUMOT 1 IPUHIIMITIB MTpaBa,
ajyie ¥ SK BUHAropoJia y BUIJISJII TPOMAJICEKOT'O CIIOKOIO Ta TOPSIKY, IPaBO-
HOPSIZIKY, HOpMaJibHE (PYHKIIIOHYBAaHHS CYCHUIBHOTO opraHizmy. [lo3uThBHA
IOpUIMYHA BIAMOBIJATBHICTh Y PI3HUX cepax HACTa€ 3a BIAMOBIIHI MPaBy
I 1 BUpaXXaeThCs, HAPUKIIA, Y IPEMisiX, MOASIKAX, IPaMOTaXx, JI0AaTKOBUX
MiJbrax, po3CTPOUIIl TIATEXKIB 32 BIACYTHOCTI 3a00prOBaHOCTI, IMiIBUIIICHH]
Mo CIIy»01, TBUILEHH] PaHTy, B TOCTPOKOBOMY MIABHUIIICHHI CIEI1aIbHOTO
3BaHHsI, JOCTPOKOBOMY 3HSATTI paHillle HAKJIAJICHOTO CTATHEHHS, IOCTPOKOBOMY
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3BUIbHEHHI Bij BIIOyBaHHs MTOKapaHHs Touno. Llei mepenik Mo)kHa TPOJIOBKY-
BaTH, 1 BIH € aJbTEPHATHUBOIO CAHKIISM HETATUBHOI IOPUIAWUYHOI BIIOBI-
JATLHOCTI, SIKY 1HKOJIM PO3YMIIOTh BUKJIFOYHO SIK MTOKapaHHs (3aCTOCYBaHHS
caHkii). [To3uTuBHA OpUIUYHA BIANOBIIAIBHICTh CIIPSIMOBAaHA TaKOX Ha
CTHMYJIFOBaHHS KOPUCHOI TIOBEJIHKM YYaCHUKIB NPAaBOBUX BIAHOCUH. AJie
OTOTOXKHIOBATH TO3UTHBHY FOPUIMYHY BiIIOBIaIbHICTh JHIIE 3 ii Hac-
JiIKaMH Y BUTJIII 3a0X0UYCHHS HETIPaBUIIbHO. TepMiH, 10 TOJIOBHUM CIIOBOM
y CIIOBOCIOJIYYEHHI Ma€ BUIAIECTIBHUN IMEHHHUK, MO3HA4Ya€ HE TUIbKH
pe3yabTaT, aje i peKUM, CTaH, MICTHTb JTISUTbHICHUHN, O1XeBIOpAIbHUIN aCTeKT,
nependavyae MpaBoBi BUNHKH, MPOJJOBKYBAHE MPABOBE JTiSTHHS.

VY MaiibyTHROMY MMO3UTHUBHA IOPHIMYHA BiAMIOBIIATIBHICTb, K CKJIJ0Ba
npaBOBo'l' KyJITYpH Ta npaBOBo'l' CBIIOMOCTI, TaK camo i CyOIHCTUTYT TpaBa,
BUTICHATAME HETATHUBHY, OCKUIBKH BEKTOP PO3BHTKY Mpasa CIPSIMOBAHUIHA
JI0 3MEHILICHHS CYMH OXOPOHHHX HOPM TpaBa 1 30LTBIIICHHS 320X0YyBaHUX,
perysITuBHUX Ta iH. [IpuBaTHE MpaBo i Haami «HACTYNATHME» Ha ITyOJIidHe,
npaBo 3a00pPOH MOCTYMATUMETHCS TIPaBy JI03BOJIB, Cy4acHEe MPUPOIHE MPaBO
«OJIOHIOBATHME» TIO3WTHBHE, JAENali CTBEP/KYBATHMEThCS JiOepTapHO-
IOPUIMYHE MPABO, PO3BUBATUMETHCS LMBUIITApHE CyCHiAbCTBO. LluBimiza-
IHHUN TIOCTYN HEOJIMIHHO CIPUSATUME PEATbHOMY YTBEPKEHHIO BEPXO-
BEHCTBAa IpaBa Ta 3MINHEHHIO MPABOMOPSAKY, IiABUINEHHIO PiBHA
IPaBOCBIIOMOCTI. 3MIIHEHHS Ta PO3MIMPEHHS MO3UTHUBHOI IOPUIUIHOI
BIJIMIOBIJATBHOCTI 3MEHITYyBaTUME MOTpeO0y B 30BHIIIHBOMY KOHTPOJi Ta
NPaBOOXOPOHHIN AiSTBHOCTI B IPABOBIN AE€PKaBi.

Bucnoku. Teopist 1opuIr4IHOT BiAIOBITATBHOCTI, 30KpeMa MTO3UTUBHOT
BIZIMOBITATBHOCTI, O€3MepevyHo, MOTpedye moaansIoro noriaubiaenns. [pu
IbOMY BapTO CIHPATHCA Ha MO3UTHBHY CYTHICTh BEPTHUKAIBHOI i€papxii
COIIAJIbHOT BIOBIAAIBHOCTI, FOPUINYIHOI BiATIOB1IaTLHOCTI Ta MMO3UTUBHOT
IOPUANYHOT BiAMOBianbHOCTI. [l03UTHBHA Ta HETaTUBHA IOPUAMYHA BiAIO-
BiTAJIbHICTH — JIBI HEOOX1/THI B3a€EMOIIOB’sI3aHI CKJIJIOBI OJTHOTO KaTeropiaib-
HOTO FOPHUIUYHOTO TOHSTTS, JBa CYOIHCTHUTYTH TIpaBa B MeEXax OJHOTO
MDKTaxy3eBOro iHCTHTYTY, JBa THUIHU IOPHAMYHOI BiAMOBIJATBHOCTI, IO
JOTIOBHIOIOTh OJIMH OJHOTO. [lo3uTHBHA FOpUAWYHA BiAMOBIIANBHICTE — 1€
YMOBa Ta TIOKa3HUK CTYIEHSI PO3BUTKY MTPABOBUX BIJTHOCHH Y KOHKPETHOMY
cycrisbeTBi. [lo3uTMBHA IOpUAMYHA BiAMOBIMANBHICTE — CKJIAJ0Ba BCIX
BUIB TPAaBOMIPHOI MOBEIIHKH, B T.4. macuBHOi. [lo3uTHBHA ropuandHa
BIZIMOBIJANBbHICT, — O3HAKa MPABOBOi aKTUBHOCTI, MPAaBOBOI 3BUYAWHOCTI,
paBoBOi KOHGOPMHOCTI Ta HaBITh MPABOBOi MapriHaibHOCTI. [lo3uTHBHA
IOPUIMYHA BiAMOBIJAIBHICTh HEBIIAUIBHA B ycix (opM peamizamii mpasa,
a B MPaBO3aCTOCYyBaHHI — KOHIPYEHTHA 13 320X04yBAIbHIMH HOpPMaMH IIPaBa.

Posmmupenns i momanemioi ropuausamii mependadae, Hacamrepes,
NPUAHSTTS Ta CAHKI[IOHYBAaHHS HOBHUX 3a0XO0YYBaJIbHUX, CTHUMYJIOIOYHX
MIPABOBUX HOPM.

OwnronoriunicTh (OyTTS, iCHYBaHHS Ta IMTMOMHHA CYTHICTD 1 HEOOXi/-
HICTB) ¥ aKCIOJOTIYHICTh (IIpaBOBa Ta COIliaibHA MIHHICTH) MO3UTHBHOT
IOPUIMYHOT BiANOBIJATBHOCTI B CY4aCHOMY IpaBi MOCHIIOIOTHCS HEOOXia-
HICTIO I10JAJIBIIOT z[eMOKpaTmaui'i CyCHiJ‘IBCTBa.
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Shestopalova L. The positive legal responsibility.

Background. The responsibility is an important feature of society. The structure
of the legal responsibility and views on the understanding of positive legal responsibility
remain controversial issues for scientists in the law.

Analysis of recent research and publications. The works of some contemporary
Ukrainian scientists are devoted to the study of the positive legal responsibility. But the
problem of the role and essence has not received sufficient popularity among the domestic
scientists, so there is a need for research of such concepts.

The aim of the article is justification of a necessity of deepening the theory of
liability, in particular, encouraging responsibility and expanding its consolidation,
legislation, the implementation and application in the law.

Material and methods. The information base of research is the law of Ukraine,
scientific works of domestic scientists. Researches used general scientific and special
legal methods: systemic, that includes different components with their specific tasks and
functions, which interact with each other for achievement of this objective, comparative
legal and linguistic methods and others.

The results of the research. The scientist examined other related concepts of
variability (duality) of use terms of the positive and negative legal responsibility,
provided relevant examples. If the law, to mind of legal libertarism, is a connection of
freedom and responsibility, then the positive legal responsibility is a condition and
indicator of the degree of development of legal relations in a particular society.

Conclusion. The positive legal liability is a necessary component of all types of
lawful conduct, including passive, and a competent sub-institute of law.

Keywords: legal category, legal institution, responsibility, legal responsibility,
positive legal responsibility, prospective legal responsibility, prospective legal liability.
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VAK 343.1

BA3BUJIEBCBKHNMU Ceprii,
acripanT kadeapu MiXKHapOHOTO MTPUBATHOTO, KOMEPITIHHOTO Ta ITUBIIFHOTO IpaBa
KuiBChbKOTO HaIliOHAILHOTO TOPTOBEIBHO-EKOHOMIYHOTO YHIBEPCUTETY

310BXXVMBAHH/SI
ITPOUOECYAABbHUMMN ITPABAMMI

Tpoananizosarno Konyenyii 31084CUBAHHSL NPOYECYATLHUMU NPABAMU NPU 30TUCHEHHI
cyoouuncmea. Po3kpumo ocHOBHI nioxoou 00 6U3HAYEHHS NOHAMM «3/I08XHCUBAHHSL NPO-
YecyanbHuMu npasamuy 8 YUSLIicmudHil Konyenyii 30iliCHenHs cy0 eKMUBHUX YUBILTbHUX
npas ma eusHaweno ocobnusocmi peanizayii nonodxcenv cm. 13 ILusinbnoco kodekcy
Yxpainu it onosienux npoyecyanvhux kooekcie Yrpainu.

Kniouogi cnosa: noGpoCcOBICHICTb, pO3YMHICTh, 3TIOBXXUBAHHS MIPOLECYaTbHIM
IPaBOM, IIPaBO Ha 3aXUCT.

bazunesckuii C. 3n0ynompeodnenus npoyeccyansvuvimu npasamu. llpoananusu-
POBaHbl KOHYenyuu 310ynompedneHus NPoYeccyanbHblMu npasamu npu oCyuwecmsaieHuu
cyoonpouszsoocmed. Packpulmol 0CHOBHbIE NOOX00bL K ONPeOeieHulo NOHAMUSL «310YNompeo-
JIeHUe NpoYeccyaibHbiMU NPAGAMU» 8 YUGUAUCTNUYECKOU KOHYENYuu OCyuiecmeieHus
CYOBEKMUBHBIX SPANCOAHCKUX NPAB U ONpedeieHbl 0CODEHHOCU Peanu3ayu NOA0NCEHUU
cm. 13 I pasicoancroeo kodekca Yxpautivl u 0OHOBIEHHBIX NPOYECCYATLHBIX KOOEKCO8 YKPauHbl.

Knwuesvie crosa: 1o0pocOBECTHOCTh, Pa3yMHOCTb, 3I0YIIOTPEOICHHE TIPOIIEC-
CyaJlbHBIM MIPABOM, TPABO HA 3aIIUTY.

IMocranoBka mpodjemu. Briepuie TepMmiH 3JI0BKUBAaHHS IPABOM
(«abuse de droit») Bxuto BimomuM OenbriiicbkuM opuctom @. Jloparow,
KU BUKOPUCTOBYBAB MOTO JUIs MO3HAYEHHS PSIIy THUIIOBUX, MOBTOPIOBAHUX
CUTYyalliif, TOB’SI3aHUX 3 HETOOPOCOBICHUM 3A1MCHEHHSIM MpPaB MPaBOBOJIO-
TUTBIIEM, SIKI Malii Miclie y (paHIy3pKoMy HHUBUTBHOMY TipaBi [1, c. 55].
Hapas3i 3a3Ha4eHa KOHCTPYKIIisi IIMPOKO BUKOPUCTOBYETHCS Y 3aKOHOABCTBAX
Ta JOKTpUHAxX 3apyODKHUX jaepxaB. HoBalisi mpoiiecyaiabHOro 3aKOHO/IaB-
cTBa YKpaiHu 00yMOBITIOE HEOOXiTHICTh KOMITJIEKCHOTO TEOPETHIHOTO JI0C-
JIIKEHHS 1[HOTO SIBUIIIA.

AHaJI3 OCTAHHIX JOCTiIAKeHb 1 myOJikanii. barato BYeHUX poO3rJs-
JAI0Th 3JI0BXKMBAHHS MPOLIECYATbHUMU MPaBaMU SIK MPOTUIPABHY, LIKIUTUBY
nporecyaibHy Hito (0e3MisUTbHICT) HEIOOPOCOBICHOI YITPAaBOMOYEHOI 0COOH,
CHpsSMOBaHy MPOTH 1HTEPECIB MPABOCYAS Ta MPOLECYaTbHUX MPaB 1HIINX
y4acHUKIB mporecy [2, c. 80]. YV mpaBoBiif miTeparypi iCHYIOTh ¥ 1HIII
no3ullii, Bu3HaueHi y npamsgx M. Arapkosa, H. Maneina, O. bakaniHchkoi,
O. Poraua, I. JIykinoi, b. Parymmoi, M. Py6amenka, O. TpemioBoi [3—11] Ta iH.

© basuaescokuii C., 2017
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MeTo10 cTaTTi € KOMIJIEKCHUN CUCTEMHUN aHaJl3 TEOPETHUUHUX Mif-
XOJIIB 10 BU3HAUYECHHS (DEHOMEHY 3JI0BKMBAHHSA IMPOLIECYaTbHUMH MPaBaMU
yYaCHUKaMH TPOIIECY.

Marepianu Ta Meroau. TeopeTHYHY OCHOBY CTAaTTi CTaHOBIIATH
HAyKOBI1 TIpalli BUYCHUX PI3HUX Traiay3ei mpaBa, Kl TI€0 YU 1HIIOK MipOrO
JOCHIKYBaU MPOOJIEMH 3JI0BKMBAHHS MPABOM Y IJIOMY Ta MPOLECyalb-
HUMHU TIpaBamMH 30KpeMa. TaKoXX BUKOPUCTAHO TaKi METOAM Ii3HAHHS:
bimocodcrki (MiaTeKTUYHUN, TEPMEHEBTUYHUN); 3arajlbHOHAYKOB1 (aHai3
Ta CUHTE3, CUCTEMHO-CTPYKTYPHHI, MOJIENIIOBaHHs, a0CTparyBaHHs, ¢op-
MaJIbHO-JIOTIYHHM, ICTOPUYHUI) Ta CHemialibHI (TIIyMadeHHS HOPM IpaBa,
IOPUINKO-TOTMAaTHYHUH, TIOPiBHSIIBHO-TTPABOBHIA).

PesyabTaTu pocaigxennsi. Hezpaxaroun Ha BIICYTHICTh 3aKOHOJIAB-
4Oi perJaMeHTaIlil TOHATTS 3JI0BKUBAHHS MTPaBaMU y BITYM3HSHOMY TIPOIIE-
CyaJlbHOMY 3aKOHOZABCTBI, PE3YJITATH aHAI3Y JITEPATypH 3 TIpaBa CBiAYaTh,
0 Hapa3i ICHY€ ILII0pai3M JYMOK Ta ITIJIXO/IB JI0 BU3HAYCHHS (heHOMEHA
3JI0BKUBAHHS MPAaBOM B3araji Ta 3J0BKHUBAHHS MPOLIECYaTbHUMU MPaBaMU
30KpeMa, SIKi MOKHa CHCTEMAaTH3yBaTH, 00’ € THABIIN Y JACKIIbKA iIXO/IiB.

[Tepmmii METOAONOTIYHHMI MiAXiA TOB’S3aHUN 13 3amepeueHHSIM
(dbeHoMeHa «37TOBKMBAHHS MPaBOM» 1 HOr0 BUKOPHUCTAHHA Y JOKTPUHI Ta
3akOoHOAABCTBI. OKpECIEHOro MiIX0y TOTPUMYBABCs CBOTO Yacy M. Arapkos,
Ha JIYMKY SIKOTO TEPMIiH «3JIOBXKUBAHHS [IPABOM» M030aBJICHUN CEHCY, aJKe
CIIOJIy4Ya€ MOHSTTS, 1110 BUKJIIOYAIOTh OJHE OAHOTO [3, ¢. 424]. CBOIO TOUKY
30py BUCHHH OOIPYHTOBYBAaB MOXJIMBICTIO ICHYBaHHS JBOX BapiaHTIB
MOBEIIHKM 0coOM: «abo moBemiHka ocoOuW € 3iCHEHHSIM 1i TIpaBa,
BiJIMTOBITHO, TIPaBOMIpHOIO, a00 I MOBEIIHKA HEMpPaBOMIpHA, 1, OTXKE, HE
€ 3miiicHeHHsM TipaBa» [3, c.426]. Ilocunarounce Ha I[lnanions, aBTOp
3ayBa)KyBaB, IO 3AIMCHEHHS IIpaBa HE MOXKE OyTH MPOTHIIPABHUM, a, OTKE,
1 3moBxkuBaHHAM. Ti fii, 0 HA3UBAIOTH 3JI0BKUBAHHS MPABOM, HACIIPABI
3A1McHEH1 To3a foro mexamu [3, c. 427]. 3aranom 3anepeuyroun GeHOMEH
3JIOB)KUBaHHS TpaBoM, M. ArapkoB, OJIHaK, BU3HA€ ICHYBaHHS IIHKaHU
(y ToMy 4YmCII TpOIeCyalbHOl), K 3JIHCHEHHS CBOTO TpaBa BUKIIOYHO
3 METOI0 3aBJIaHHS KO M 1HIIOMY [3, c. 430], mpuyoMy ocTaHHS HE TTOBHHHA
OTOTOKHIOBATHUCS 31 3JIOBKMBAHHAM IPaBOM. 3a00pOHA IIMKAHU BU3HAETHCS
aBTOPOM 3arajbHOI0 MEXEI HMUBLUILHUX MpaB [3]. JloXoasuu 10 BUCHOBKY
po 3a00pOHY MPOIECYATbHOI MIMKAHKW, BYCHUH 3a3HAYAE, IO META IUBLIb-
HOT'O MPOLIECY — OXOPOHA LIUBUIBHUX IMPAaB — BUMAra€ MO>KJIMBOIO IIBUIKOTO
BUpilIeHHs criopiB. HatomicTe mpolecyanbHa IIMKaHA € KOPUCTYBaHHSIM
MPOIECYAIbHUMH TPaBaMHU JUTsl 3aTSATYBAHHS YW 3aTEMHEHHS IPOIIECY, 1110
CIIPSIMOBAHO JIMIIIE Ha 3aBJaHHS 1HIIOMY IIKou [3, ¢. 426].

CyronocHoro migxoay A0 HEIOLIbHOCTI BUKOPUCTAHHS MOHSATTS
«3JI0BKMBaHHs IIpaBOM» AoTpuMyBascs H. Manein, sxuii HarosonryBas Ha
MOJKJIUBOCTI OJHOTO 3 JBOX: a00 CyO’€KT Ji€ y Mexax Mpapa, Mo HoMy
HAJIEKUTh, TOJAl BIH HE 3JIOBKMBAa€ CBOIM MpaBOM, a00 BIH BHXOJAMTH 3a
MeX1, BCTAHOBJIEHI 3aKOHOM, TUM CaMUM MOPYIIYIOUM 3aKOH, TOJA1 HasiBHE
eJIeMEHTapHE MPABOIMOPYIICHHS, 32 SKE MAa€ HACTaBaTH BIANOBIIAIBHICTS.
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B 00ox Bumankax ass i7ei Ta 3arajibHOi HOPMHU TPO 3J70BKHUBAHHS MPABOM
Mmicist HeMae [4, ¢. 29]. Ha no3uiiii HeMOXJIMBOCTI MPOTUIIPABHOTO 31HC-
HeHHs npaBa Hamosirae i M. Camoiinosa [12, ¢. 11].

HesBaxkatoun Ha 0COOIHMBOCTI apryMeHTalii KO)KHOTO 3 aBTOPIB, SKi
3anepevyroTh JOULIbHICTh BUKOPUCTAHHS TOHSTTS «3JIOBXKUBAHHS MPAaBOMY,
MOJKHa BUOKPEMUTH CIIIJIbHI PUCH 3a3HAYEHOTO IMiIXOJTY, IO 3BOASTHCS 10
Takoro. /lo-nepuie, 3a3Ha4eHi aBTOPH OB’ S3aHI MOTISAAMU MMO3UTUBIZMY,
JUIsL SIKOTO XapaKTepHUM € OTOTOKHEHHs MpaBa Ta 3akoHy. Hampukian,
H. Manein 3a3Hauae, mo B i€l 3710BKHUBaHHsS MPaBOM 3aKJIaJCHE MPOTHU-
CTaBlIeHHS QyXy OyKBi 3aKOHY, 3aKOHY — po3cyay. OmHaK ayX 3aKOHY He
Ma€ 1HIIOTO BHpa)XeHHsS, HXK sK B ioro Oyksi [4, c. 30]. [lo-Opyee, uei
MiIX17 3aCHOBaHWM Ha MOCTYNATl PO Te, IO peaizaiis MmpaBa € 3aBXKIu
NPaBOMIpPHOIO, @ KOJIM HIETHCS PO HEMPaBOMIpHY MOBEIIHKY, TO OCTaHHS HE
MOJKE BBAXKATHCS Pealli3alli€lo MpaBa, a € 3BUYAHUM MPABOTOPYIIECHHSIM.
Buxonsuu 3 Takux 3acaJHUYMX IMOJOKEHb, BUCHI HE JIOMYCKAIOTh ICHY-
BaHHSI KaTeropii «3JI0BKUBAaHHS MPABOMY», aJle, 3 OJTHOTO OOKY, L€ MOHSTTS
HE HAJICKUTHh J0 peanizamii mpaBa, 00 MICTHUTh €JI€MEHT MPOTHUIPABHOCTI,
13 1HIIOTO — HEe MOXe OyTH KBaTi(hikOBaHE SIK MPABOIMOPYIIIEHHS, ke (Hop-
MajbHO BIAMOBIAHI Aii € 3aKOHHUMH. [lo-mpeme, BUXiJ 3a MEX1 peaizarii
npaBa aBTOPH IOB’S3YIOTh CaMe 3 HEMPABOMIPHOIO TIOBEIAIHKOIO, IIPABOIIOPY-
IICHHSIM, @ TOMY BBEJICHHS TIOHSITTS «3JIOBKMBAHHS MTPABOM» BUIAETHCS iM
3aliBUM, aJDKE y TAaHOMY BHIIAAKY WAETHCS MPO MPOCTUM ACTIKT. [lo-uemsepme,
3JI0BKUBAHHS [IPABOM OLIIHIOETHCSI ABTOPAMU HETaTUBHO TAaKOX Yepe3 MOXK-
JUBICTh HEOOMEKEHOTO CYyIIiBCbKoro poscyay. M. CamoiiioBa 3a3Hadvae,
II0 KPiM TOTO, IO TE€OPis 3JI0BKUBAHHS IIPABOM MICTHTb JIOTIYHY IOMUJIKY,
BOHA € MOPOYHOIO 1 CTOCOBHO BHCJIOBJICHOI B Hil TEHJEHIT 10 BU3HAHHS
HEOOMEKEHOTO CYJOBOTO PO3CY/y Y BU3HAUEHHI MEX 3IMCHEHHS IMpaBa,
10 MO’KE€ TMPU3BECTH HE JIUIIE 10 HEBU3HAYEHOCTI 3MICTY OKPEMHUX CY0O €K-
TUBHUX IMBUIbHUX TIPaB, a  JI0 BUMAJIKIB OPYIIEHHs 3akoHHOCTI [12, ¢. 11].
CyrosiocHy Mo3uili0 CTOCOBHO HEOOMEXKEHOCTI CY//IIBCHKOIO PO3CYly BUCIIOB-
moBaB 1 H. Manein [4, c. 30]. Ha nymxy M. ArapkoBa, mpoOiema 3710BKH-
BaHHS MPAaBOM BU3HAYAETHCS TUM, IO HAMITHUJIACS «TE€HIEHIIS TOMYCTUTH
CYAZIIBCBKHI PO3CYJ Ta HAJaTH OCTAaHHBOMY JUIsl KEPIBHUIITBA OLIbI abo
MEHIII HeBU3HAYEHUH KPHUTEPiil Ui BiAMEKyBaHHS 3IiMICHEHHS MpaBa Bix
N, SIKi HE € TaKUMH, XO04Ya 1 BiAMOBITAIOTH CPOPMYITHOBAHOMY 3aKOHOM
3MicTy TipaBay [3, c. 428]. ABTOp, 3amepedyround MOKJIUBICTh 3JI0BKUBAHHS
NPaBOM, CTBEPKYE, IO CYJ CaMm >KOJHUX MEX MPOBOJAUTH HE MOBHUHEH.
BoHu BcTaHOBIIEHI 3aKOHOM, 1 Y BCTAHOBJICHHX 3aKOHOM MEXKax TpOMajisi-
HUH MOXe€ 3/IICHIOBATH CBOI MpaBa sk HOMY 3aBrojHoO [3, c. 443].

CynpOTHUBHUKH KaTeropii «3J0BKHUBAaHHS MPaBOM» ICHYIOTh 1 cepen
nporecyaiictiB. . DypcoB 3a3Havae, Mo yci nporecyanbHi Jii, yMOBH Ta
MOPSIIOK 3/I1MCHEHHS KOXKHOI 3 HUX TMTOBUHHI OyTH BH3HAY€HI 3aKOHOJIABIIEM,
TOMY caMa MOJIMBICTH JUIsl 3JIOBXXKMBAHHS CYJAOBHMH TMPOIECYyaTbHUMU
npaBaMH HE M€ MiJ 00010 OyAb-SKOro MIAIPYHTS, a MPUKIIAAN 3TIOBKUBAHHS
CYJIOBUMHU TIPOIIECyaThbHUMH TIPAaBaMH, [0 HABOJATHCS Y HAYKOBIM JIiTepaTypi
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Ta MalOTh MICIIE Y CY/IOBii TIPAKTHUIIl, HEOOXITHO PO3IIHIOBATH SIK MOPYIICHHS
MPOLECYaAIbHOTO XapaKTepy, 3a (haKTOM 3/11iCHEHHSI IKUX 3aKOHOJABEIb HE
3aB)K/IM BCTAHOBJIFOE HETATHBHI HACILAKHA [13]. ABTOp apryMeHTye HEMOKIIHU-
BICTh 3aCTOCYBAaHHS 3a3HAYEHOT'O MOHSTTS TUM, IO BCi MpouecyanbHi ii
Ta MOPSAJOK 1X BUMHEHHS MaroTh OyTH YITKO BM3HAY€HI B 3aKOHOJABCTBI,
a 3aCTOCYBAHHS aHAJIOT1{ 3aKOHY Ta aHAJIOTIi ITpaBa B YaCTHHI 3aCTOCYBaHHS
HECTIPUSTIMBUX HACTIAKIB (CaHKII) 3a 3JIOBKWBAaHHS TPOIECyaTbHUMU
npaBamMu € HeMOXIUBUM. A. [TprxoabpKo Takoxk 3a3Hayae, M0 BiAHAWIECHHS
NUISIXIB HEUTpasizamii MpuioMiB MPOTUIIT MPaBOCY/II0, BAUKOPUCTOBYIOUH
KaTETOPiI0 3JI0BKMBAaHHS MPABOM, HE Jnile Hee(eKTUBHE, a il HeOe3neyHe,
aJDKe TIOCWJIAaHHSM Ha 3JI0BXKHBaHHS (ICTUHHI a00 MHUMIi) MOKHA BHITPABJIO-
BYBaTH TpolleCcyaabHI HEJOJIKH y poOoTi camoro cyay [14]. Icaye aymka,
II0 B MPOIIECi MOXKE MATH MICII€ TaK 3BaHa «HE3PYYHA» MOBEAIHKA, IO A€
Cy0’€ekTy HEOOIPYHTOBAHI TiepeBary (HAIPUKIIAA, BU3HAYCHHSI ITi[BiJOMYOCTI
Ta MIACYIHOCTI IIUBUIBHOI CIIpaBU B pe3yJbTaTi MaHIMYJIIOBAaHHS 0CO0OI0,
[0 MOPYIIyE IUBUIBHY CIpaBy, Cy0 €KTHUM CKJIAJOM YYacCHHUKIB CIIOpPY),
OJIHaK YHEMOXXJIMBIIEHHS IIOTO BOAayaeThcs HE y O0pOTHOi 3 Takumu ede-
MEPHUMHU 3JI0BKUBAHHSIMU, a BUKIIOYHO y BIOCKOHAJICHHI MTPOLIECYaTbHOTO
3aKoHOJaBcTBa [15].

Taxwif miaxig HE BIAMOBIAaE CydacHOMY CTaHy PO3BHUTKY INPaBOBOI
HAayKH, 10 3MIHWJIA CBOIO MapaJWrMalibHy CIPSIMOBaHICTh HAa MPHUPOIHO-
IpaBOBE MUCJIEHHs. 3acTapija JOrMaTHKa Ta PO3rJsA L€l nmpoOieMaTHKU
yepes NpU3My AUXOTOMii MPaBO/MIPOTUIIPABHICT € HEBUIIPABAAHUM, aJIKE B
MaTepilo TMPaKTHUKU 3aCTOCYBAaHHS NPOIECYaTbHOTO 3aKOHOJABCTBA BCE
gacTimie BXOIATh 1 Taki KaTreropii, K CrpaBeyIMBICTh/ HECTIPABEIIUBICTS,
J0OPOCOBICHICTH/HEOOPOCOBICHICTS TOIO, a TOMY Hapasl MaiTh OyTu
pO3MIUpPEHi JOKTPUHAIBHI YSBICHHS MPO MPOLECyalbHy MOBEIIHKY CTOPIH
y KOHTEKCTI MDKHAPOJHUX CTaHIAPTIB CIPABEUITMBOTO CYAOYMHCTBA. Kpim
TOTO, 3alepeuyBaTH 1CHyBaHHSI ()EHOMEHA <«GJIOBKMBAHHS MIPaBaMU» O3HAYA€E
HE TIOMIYaTH CydYacHUX TEHJACHIIA y cdepl BiAMpaBiICHHS MPaBOCYIASA
y UIMBUIBHHUX, TOCTIOAAPCHKUX Ta aJMIHICTPAaTUBHUX crpaBax. Omxe, OLIbII
MEPCTIEKTUBHUM € JPYTMid MiIXidA, sSKUA BU3HAE ICHYBaHHS (eHOMeHa
«3JIOB’)KMBAHHS MPOIIECYaTbHUMU MPaBAMI.

TeopeTnuHi MiAXOANW 10 BH3HAYEHHS 3JIOBKMBAHHS IMPOIECYATbHIMA
NpaBaMy 3a3HAIU CYTTEBOTO BIUIMBY 3 OOKY JOKTPHHH LWBLILHOTO IpaBa,
Je 1151 mpobyieMa BBaXKA€ThCs KiacuyHO. [IpoTe ciiff MoroAuTUcCh 3 TUMU
BUCHUMH, SIKI HArOJOWIYIOTh HA HEMOXJIMBOCTI MEXaHIYHOTO MEePEHECEHHS
HiAX0/iB, BUPOOJIEHNX y MaTepialbHOMY IpaBi Ha cdepy MpoLecyarTbHOro
npaBa [16]. [JocmikeHHS 370BXUBAaHHS TMPOIECYaATbHUMU TpaBaMHU Mae
OyTH MpOBEACHE y KOHTEKCTI 3aralbHOTEOPETUYHUX MOTJISIAIB Ha (heHOMEH
37IOBXKMBAaHHS TPAaBOM, OJHAK 3 OOOB’S3KOBHM ypaxyBaHHSIM crenuQiku
cdepu TakuX 3I0BKHUBaHb, KOO € CYIOYNHCTBO Y IIUBLUIBHUX, TOCIIOIAPCh-
KUX Ta aJIMIHICTpPATUBHUX CIIpaBax.

binpmicTh cy4acHMX BUYEHHUX-TIPOIIECYATICTIB BU3HAIOTH ICHYBAaHHS
(deHoMeHa 370BXKMBaHHS MPOLECYaTbHIMH MPAaBaMU, IPOTE TOTJISIN IOA0
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TIIyMa4eHHS [IbOTO TOHATTS JICIIO Pi3HIATHCS. 3arajJoM MO>KHa BHOKPEMHUTH
JIeKUJIbKa OCHOBHHUX IMIJXOMIB JO Ili€i mpoOjaeMu, 30KpeMa 3JI0BKHUBaHHS
npolecyalbHUMHU TpaBaMU y HAyKOBIH JiTepaTypi HailuacTilie po3risiga-
ETHCSI SIK:

TIEPEBUIIICHHS MEX MPOIIECYaLHOTO MPaBa;

BUXIJ 32 MEXI1 (TIEPEeBUIIICHHS MEX) pealtizallii mpolecyaabHOTO
npaBa;

3IHCHEHHS MpaBa BCyneped WOro MpU3HAYCHHIO (METI);
pearizarlis mpaBa BCylepedy MeTl HOpMU TIpaBa;

peautizailis mpaBa Beyrneped MeTi CyJJOYMHCTBA, HOTO 3aBIaHHSM;
HEeI00pOCOBICHE BUKOPUCTAHHS MPOIECYATbHUX TPaB;
BUKOPHUCTAHHS MPaBa BCYINEPey MPUHITUTIAM ITUBLIEHOTO TIPOIIECY;
PI3HOBU]I POIECYATTLHOTO TPABOIIOPYIIICHHS;

peatizariisi mpoIecyalbHOTO TIpaBa 3a BiJICYTHOCTI iHTEpecy.

VVVVVYVYY VYV

SIK110 po3TIIAaTH 3a3HAYEH] MiIXOAH PETEIbHIIIe, TPAIUIIIHHO TPooIIe-
MaTuKa 3J0BXKMBaHHS MIPaBOM MOB’sI3yBaiacs 3 MOHATTAM «MeX Cy0’ €KTUB-
HOT'O TpaBay, TOMy Ha0yJa MONyJspHOCTI AyMKa PO Te, 10 3J0BXKUBAHHS
NPaBOM € 3IHCHEHHSIM IpaBa 3 BUXOJOM 3a ioro mexi. C. ScrpemOchka
BBAKAE, III0 3JIOBKUBAHHS IMPOIECYyATEHIM MIPABOM € HEMPaBOMIPHOIO TOBE-
JIHKOIO BIOBHOBAa)XKEHOI 0COOU, MOB’S3aHOI0 3 MEPEBUILIEHHSIM MEX CBOIO
npaBa, SKMMH € METa MPOIECY B MPaBIIBHOMY Ta CBO€YaCHOMY BHPIIICHHI
CIpaBH, PIBHOMPABHICTh CTOPiH, @ TAKOX CIPABEJIMBUI OajaHC iHTEpECiB
KOXHOT 31 cTopiH [17]. [lo3uiiis aBTOpa € crmipHOI0, Xoua 6 3 OIISIAY Ha Te,
10 TiJ MEXaMHu MpollecyabHUX MpaB BOHA PO3yMi€ 30BCIM PI3HOPIAHI
KaTeropii: 3 OAHOTO OOKy — METy CYAOYMHCTBAa (MPaBUJIbHE 1 HIBUIKE
BUPIIICHHS CIPaBH), a 3 IHIIOTO — MPUHIIMI PIBHOMPABHOCTI CTOPIH, IO
BHUSBIISIETHCSA B TOMY YMCJHI ¥ y OanaHci iHTepeciB ocTtanHix. i kaTeropii
€ PI3HUMH 32 CBO€I0 MPHUPOAOI0 Ta HE MOXKYTh PO3TIISAATHCA AK MEXKI
nporecyanbHux npas. KpiM Toro, He3po3yMiTuM BUIAETHCS KPHUTEPIH, 3a
SKUM MEXEIO MPOIeCyaJbHOIro MpaBa BU3HAETHCS caMe MPUHLUIT PIBHOIIPAB-
HOCTI CTOpIH, a He OyAb-5Ki 1HIIN MPUHIIUIHN CyTI0YNHCTBA.

OnHi€0 3 HAUOUTBII MOMMPEHUX KOHIEMIH 370BKMBAaHHS MPABOM
€ PO3TJIIsi HOTO SIK BUKOPUCTAHHS IpaBa BCYNEped HOro MeTi abo mpu3Ha-
YeHHI0. BUTOKM Takoro miJxoy 3HaXOJWMO Y 3aKOHOJAaBUYOMY IOJIOKEHH]
1010 3a00pOHN BUKOPHCTAHHS MpaB HE 3a 1X MPU3HAYECHHSM, IO MICTH-
gocs y 4. 1 cr. 1 LUK YPCP 1922 p. [18] Ta 4. 1 cT. 5 OcHoB [{uBinbHOTO
3akoHomaBcTBa CPCP Ta corwsHux pecnybmik 1961 p. [19]. 3a3Haueni 3a-
KOHOJIaB4l IPUITMCH 3yMOBWIJIM TIOSBY 1HTEPIpETAIliil 3JI0BXKUBAHHS MpaBaMu
AK X BUKOPUCTAHHS BCYNEpedY NPU3HAYEHHIO a00 METi, 10 3roJJ0M cTajia
JOCUTH TIOIYJIIPHOIO y NUBLTICTHYHIH JiTepaTypi [20-21]. Oxpemi BYeHi TOTO
nepioay (B. Psacennies, C. bpatych), o0rpyHTOBYBaIM HEIOIUILHICTH TTOHSTTS
«GIIOBXMBAHHS TPaBOM» THM, IO 3a3Ha4e€HUH ()EHOMEH LIJIKOM IOTIMHA-
€THCA TOHATTSIM «BUKOPUCTAHHS MpaBa BCyNeEped HOTO MPHU3HAYEHHIOY, 110
B)K€ MaJlo 3aKOHOJIaBue 3aKpiyieHHs [22, ¢. §; 23].
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3aciyroBye Ha yBary MiAXiJ] 10 3JIOBKMBaHHS IMPOLECYaIbHUMHU
npaBaMH SIK JI0 iX BUKOPHCTAaHHS BCymeped MeTi cynodyuHcTBa. €. Back-
KOBCHKMU 3a3HauaB, MO IS 3’SICYBaHHS ICTUHHOTO 3HAYCHHS BUPA3y
«3JIOBXXMBAHHS MPABOM» 3a BiJIPaBHY TOYKY HEOOXiTHO B3ATH CYTHICTh
Ta 3aBJaHHs LUBUIbHOTrO Tpoiecy. [IpouecyanbHi nmpaBa HajgaHi ocolaM,
o OepyTh y4acTh y CHpaBi, [UIsi COPUSHHS CYAY HPU PO3TISIL CIIpaB, IJis
CHPHSIHHS 1X MPaBHWJILHOMY BUPIIICHHIO, 1 110 KOXHHH pa3, KOJU CTOPOHA
BUMHSIE TPOLECYANIbHY 110 HE 3 IIIEI0 METOI0, a JUIsl IOCATHEHHS OYyIb-SKUX
IHIIUX I1ed (471 BBEEGHHsI CY/AJIIB B OMaHy, 3aTsATYBaHHS CIIPaBH, 3aB-
TaHHS yTPYJAHEHb CYITPOTUBHUKY), BOHA BUXOJIUTh 32 MEXKI JIIHCHOTO 3MICTY
CBOTO MpaBa, TOOTO, 1HAKINE Ka)Xydu, 3JI0BXKUBae HUM [24, c. 669, 676].
HesBakaroun Ha Te, 110 CHOTOAHI HABPsJ YU MOXKHA MOTOAMTHUCS 13 THUM,
10 TPOIECyalIbHI MpaBa Ha/IaHi CTOPOHAM ISl CIPHUSIHHS CYAy Y PO3TIISII
CIpaB, BapTO MiJKPECIUTH 3HAYYIICTh BUCHOBKIB BUEHOTO IO/I0 IMAHEHT-
HOT'O 3B’S3KY MK (DEHOMEHOM 3JI0B)KMBAHHS [TPABOM Ta METOIO CY/IOUYMHCTBA
1 loro 3aBIaHHSMH, 110 TIEBHUM YMHOM BiJOMBa€ HEOOXITHICTh JOTPUMAHHS
OanaHcy MK NMPUBATHUMH Ta MyOIIYHUMH IHTEpecaMu y cdepi Biampas-
JICHHS TPaBOCYS. Y IbOMY KOHTEKCTI BapTo moromutucs 3 A. FOminum
y TOMY, LI0 3J7I0BKUBAHHS MPOLECYyaIbHUMU MIPAaBaMHU Pi3KO TUCOHYE 3 MPO-
TOJIOIIEHUMH 3aKOHOJABIIEM IIJISIMU Ta 3aBJaHHSMH [UBUIBHOTO CYIOYMH-
ctBa [25, c. 10]. CyronocHy TouKy 30py BUCIIOBIIOBaB cBOro 4yacy i M. I'ypBuu,
KU 3a3HayaB, 110 MiJ 3JI0BKUBAHHSAMU MPOLECYyaIbHUMU IpaBaMu CIiJl
PO3YMITH 3/1IICHEHHS CTOPOHAMU MPOIIECy iX MpaB sl JOCSITHEHHS LiIeH,
HECYMICHHX 3 METOI0 TPOIECYy — MPaBUIBHUM 1 IIBHJIKUM BHPIMIEHHSIM
cupas [26]. BiibmIiCTh CydacHUX BYEHHMX TaKOX MIJKPECIIOIOTh y CBOIX
nediHIIIAX HECYMICHICTh 3JI0BKHBaHHS TIPABOM 3 METOIO MpoIiecy abo Horo
3aBaanasmiu. [[. Jlycnenuk 3a3Hadae, 1o 1e BUNHCHHS YYACHHKOM TIPOIIECY
T y MeXax J03BOJICHOI IMOBEIIHKH, OJJHAK 3 BUKOPUCTAHHSM CBOTO IpPaBa
3 METOM0, sIKa CyMepedyuTh 3aBAaHHsAM mnpaBocyaas [27, c. 119]. CyronocHi
no3uilii BucioBmoBanucsa Takox C. buukosoro Ta I'. YUypmitoro [28, ¢. 12],
B. AGomoninum [1, c. 79], O. €pmakosum [29], C. Paguerxom [30, c. 47].

e onuH TeOpeTUYHUH MIAXIJ A0 3JIOBKHUBAHHS MPOLECYAIbHUMHU
npaBaMH MOB’A3aHUM 3 IX XapaKTEPUCTUKOI SIK HEJI0OPOCOBICHOIO MOBe-
JHKOIO Y TIPOIIEC], TOOTO WIETHCS PO OTOTOKHEHHSI 3JI0BXKUBAHHSI TIPABOM
3 TIPOIIECYATEHOI0 HEOOPOCOBICHICTIO. A. AKiMOBa 3a3Havae, 1o i 3JTOBKH-
BaHHIM MPOIECYaJTbHUMH MPaBaMH CIIiJl PO3YMITH YMHUCHI HETOOPOCOBICHI
Il y4aCHUKIB LMBUIBHOTO MPONECY, IO CYMPOBOKYIOTHCS MOPYLIEHHSIM
YMOB 3[iiCHEHHS Cy0’€KTUBHHUX MPOIECYATbHHUX MPaB 1 CTBOPEHHAM OMaH-
JUBOTO MEPEeKOHAHHsS IIOAO0 iX aiiicHoi peamizamii [31, c. 67]. Ha mymky
O. Poraua, 3m0B)XHBaHHS NPOIECyaJTbHUMU MPAaBAMHU MOKHA BU3HAUUTH SIK
HEe00pOCOBICHE 3IiHICHEHHSI 0CO00I0 MpaBa Ha CyJI0BUI 3aXUCT, BAKOPHUCTAH-
HSI CTOPOHOIO CYJIOBOTO TIPOIIECY IBOTO TpaBa HEBIAMOBITHO 10 MPU3HAYCHHS
nporecy [7, c. 148]. CyronocHi nmo3uiii BuciaoBmoBamcs Takox FO. Ilan-
[Hanko [32, c.49] ta A. XKykoBum [33, c. 223]. TakuM 4YMHOM, B OCHOBY
OKPECIJICHOTO MiIX0/Ty TOKIAICHO PO3YMIHHA 3B 513Ky ()eHOMEHA 3JTOBKUBAHHS
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npolecyalbHUMHU ITpaBaMu 3 000B’SI3KOM JOOPOCOBICHOTO 31HCHEHHS MTPO-
[eCyalbHUX TpaB Ta BUKOHAHHS MpOIlecyadbHUX O00OB’s3KiB (4.2 cT. 49
KAC, 4.3 c1.22 T'TIK, 4.3 cr. 27 HIIK). 3a3HadeHnid miaxig BigOuBae
IMaHEHTHUH 3B’ 30K MK (DEHOMEHOM 3JIOBKUBAHHSI TIPABOM Ta MTPHHITUTIOM
JOOPOCOBICHOCTI, IO € BKpaill BaKJIMBUM TAaKOX 1 depe3 Te, Mo (HaKTUIHO
YUHHE MPOIECyaJlbHE 3aKOHOJABCTBO HE MICTHTHh TOHSTTS 3JTOBXKHBAHHS
paBoOM, a el (PEeHOMEH TIYMAYHUThCS MEPEeayCiM y KOHTEKCTI 3a3HAYCHHUX
HOpPM, 110 BiIOMBAIOTH MPHUHIIMII TpoIecyalbHOi g00pocoBicHOCTI. Kpim
TOTO, I MiAX1] BIIOMBA€E ICTOPUYHY OB’ A3aHICTh 3a3HAYCHHUX MOHSATh.

BucHoBku. 3miiicHeHHI aHai3 BUKPUBAE BAJM OKPEMHX ITiIXOJIB,
Mo cOPMYBAIKCS Yy HAYKOBIM JiTEpaTypi MIOAO TOHSTTS 3JIOBXKUBAHHS
npoliecyalbHUMH TNpaBamu. Hapasi icHye HEOoOXITHICTh y BHOKPEMIICHHI
1€ OJTHOTO — IHTETPOBAHOTO MiAXO0AY A0 (EHOMEHA 3JIOBKHBAHHS ITPABOM,
Ha SIKOMY MOBHHHA 0a3yBaTHCSI METOIOJIOTIS TOCTIKEHHSI OKPECIICHOT MPo-
OneMaTHKH, 110 Ma€ MOEIHYBAaTH MepeBard OKpeciaeHUX norisaiB. Takwuii
MiIX11 JacTh 3MOTY BHU3HAUYUTH CTPYO)KHEB1 KOMIIOHEHTH i AediHimii
3JIOBKUBAHHS TPOIIECYAThHUMU TIPaBaMH, BUXOMISYHM 3 O3HAK, MPUTAMAHHUX
3a3Ha4eHOMY (DEHOMEHY, 3 ypaxXyBaHHSM CHEIU(IKA 3JTO0BXKHBAHHSI CaMe
npolecyaJbHUMHU MPaBaMU y FOCHOJAPCHKOMY Ta aMiHICTPAaTUBHOMY CYJIO-
YUHCTBI 3 METOI BHPOOJEHHS NUISAXIB MPOTHIII IBOMY JECTPYKTUBHOMY
ABUINY Yy cepi BiAMpaBIeHHS MPaBOCYAs. 3a3HaYeHUH MiaXiq Mae Oa3yBa-
THUCSI, no-nepuie, Ha OCOOIMBOCTIX MPOLECYATbHOI (POPMH Ta MPOLIECYATbHUX
BITHOCMH MDXK CYJOM Ta y4YaCHHUKaMH CYJIOYMHCTBA; no-0pyee, Ha CBOE-
pimHOCTI MeToay Ta CHoco0iB MPAaBOBOTO PETrYIIOBAHHS MPOLECYaTbHUX
rajy3eid npaBa; no-mpeme, Ha 0O€3M0CEPENHbOMY 3B’SI3KY 3JIOBKMBAaHHS
npolecyaJbHUMHU MPaBaMU 3 TAKUMH SIBUIIAMHU, SIK MPOIeCyalibHE MPaBOIIo-
PYIICHHS Ta MpolecyalibHa BIIMOBIIAILHICTD; nO-Yemeepnie, Ha ICTOPHIHOMY
3B’s13Ky (DEHOMEHa 3IJIOBXKMBAaHHS IMPABOM 3 TPHUHIIAIIOM MPOIECYaTbHOI
T0OPOCOBICHOCTI; no-n’ame, Ha crienu@ill MPUHIUIIB TOCIIOAAPCHKOTO Ta
aJMIHICTPAaTUBHOTO CYI0YMHCTBA.
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Bazylevskyi S. Abuse of procedural rights.

Background. For the first time, the term «abuse of right» («abuse de droity) was
used by well-known Belgian lawyer F. Laurent who used it for designation of a number of
typical, recurring situations connected with the unfair exercise of rights by the right
holder which took place in French civil law. Currently, this construction is widely used in
the laws and doctrines of foreign countries. The innovation of procedural legislation of
Ukraine stipulates the necessity of a comprehensive theoretical study of this phenomenon.

Analysis of recent research and publications. Many scholars consider abuse of
procedural rights as an unlawful, harmful procedural action (inaction) of an unscrupulous
authorized person, directed against the interests of justice and the procedural rights of
other participants of the process.

The aim of the article is a comprehensive system analysis of theoretical
approaches to the definition of phenomenon of abuse of procedural rights by participants
of the process.

Materials and methods. The scientific works of scientists from various fields of
law, who in one way or another studied the problems of abuse of the law in general and
procedural rights in particular were the theoretical basis of the article. Such methods of
cognition were used. philosophical (dialectical, hermeneutic), general scientific (analysis
and synthesis, systemic-structural, modelling, abstracting, formal-logical, historical) and
special (interpretation of the rules of law, legal-dogmatic, comparative legal).

The results of the research. Despite the lack of legal regulation of the notion of
abuse of rights in domestic procedural law, the results of the analysis of literature on the
above-mentioned issues indicate that there is currently pluralism of thoughts and
approaches to identification of the phenomenon of abuse of the law in general and the
abuse of procedural rights in particular, which can be systematized by combining in
several approaches.

The first methodological approach relates to the negation of the phenomenon of
«abuse of lawy and its use in doctrine and legislation. Such an approach does not
correspond to the current state of legal science development, which has changed its
paradigmatic orientation to natural law thinking. In our opinion, an outdated dogma and
consideration of this problem through the prism of dichotomy law / unlawfulness is
unjustified, as along with the specified pair such categories as justice / injustice,
conscientiousness / unfairness, etc. are increasingly included in the matter of practice of
the application of procedural legislation, therefore, now doctrinal ideas about the
procedural behaviour of the parties in the context of international standards of fair trial
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should be expanded. In addition, to deny the existence of the phenomenon «abuse of
rightsy means not to notice current trends in the sphere of administration of justice in
civil, commercial and administrative matters. Consequently, in our opinion, second
approach that recognizes the existence of the phenomenon «abuse of procedural rightsy
is more promising.

Conclusion. The conducted analysis reveals the flaws of certain approaches that
developed in the scientific literature regarding the notion of abuse of procedural rights.
At present, there is a need to distinguish one more — an integrated approach to the
phenomenon of abuse of the law, on which the methodology of the study of the identified
problem should be based. Such an approach should be based, firstly, on the peculiarities
of the procedural form and procedural relations between the court and the participants of
Justice; secondly, on the peculiarity of the method and means of legal regulation of
procedural branches of law, thirdly, on a direct connection of the abuse of procedural
rights with such phenomena as procedural offense and procedural liability; fourthly, on
the historical connection of the phenomenon of abuse of the law with the principle
of procedural fairness; fifthly, on the specifics of the principles of economic and
administrative justice.

Keywords: honesty, reasonableness, abuse of procedural law, right to protection.
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VAK 366.543:[004.738.5:339]

BIHHUMK Okxkcana,

. 10. H., Ipod., roJI. HayK. CIIBPOOITHUK BiJiJIy IPABOBOIO 3a0€3CUCHHS
puHKOBOi ekoHOMikM H/II mpuBaTHOTO MpaBa i minpueMHHIITBA

im. akag. @. I'. Bypuaka HAIIpH Ykpaiau

ITPABOBI 3ACAAN
SAXUCTY ITIPAB CIIOKVIBAUYIB
Y COEPI EAEKTPOHHOI TOPTIBAI

Busnaueno, wo npobnemu 3axucmy npae cnojcueavie 00yMoeieHi OUHaAMi3MOM
CYCNIbHUX BIOHOCUH 3 BUKOPUCTNAHHAM YUDPOBUX MEXHOO2IN, HEOOCKOHAUM NPABOBUM
PecYIrOBAHHAM MaA GIOCYMHICMIO 0IEBUX MEXAHIZMIE pednizayii CRONCUBAUAMU C80IX NPAs
6 YMOBAX HEe30aNaHCOBAHOCI BPAXYBAHHS NYONUHUX MaA NPUGAMHUX THMEpeCie Y 3a3Ha-
yenitl cghepi. 3anpononosano sminu 00 YUHHO20 3aKOHOO0ABCMEA YKpaitu.

Knwouosi cnoea: eNeKTpOHHA TOPTIBISA, YYaCHUKH CIEKTPOHHOI TOPTIBII,
nmyOITiuHi Ta MPUBATHI iHTEpECH, ENIEKTPOHHI TOTOBOPH, 3aXHCT MPaB CIIOKHBAYiB.

Bunnux 0. Ilpaeosvie ocnosanus 3aujumosl npag nompeodumeneit 6 cghepe
INeKMPOHHON mopzosnu. Onpedeneno, ymo npobremvl 3awumsl npas nompeoumenetl
00yCn061eHbl OUHAMUSMOM OOUECMBEHHBIX OMHOUEHUI C UCNONb308AHUEM YUPDPOBIX
MEXHONO2UL, HeCOBEPUIEHHbIM NPABOBBIM Pe2yIUpOSaHUemM U OMCYMCMEUeM OelcmEeHHbIX
NPABOBLIX MEXAHUSMOG Peanu3ayuy NOMpeoumesimMu coUx Npas 8 YCioeusx Hecoanancu-
POBAHHOCIU YYema NYOIUYHbIX U YACTHBIX UHmMepecos 8 YKazanuol cghepe. Ilpednooicenvl
uUsMeHeHUs 8 Oelicmayrouee 3aKOH00amenbCmeo YKpaunoi.

Knwouegvle cnosa: dmeKTpOHHAS TOPTOBIS, YIACTHUKH SJIEKTPOHHON TOPTOBIIH,
MyOJIMYHBIC ¥ YaCTHBIC HHTEPECHI, AICKTPOHHKIC IOTOBOPEI, 3aIllUTa MPaB MOTPEOUTEICH.

IMocTanoBka npodaemu. B ymMoBax cydacHOTO CyCIiIbCTBA, SIKOMY
MpUTaMaHH1 PUCH SIK TPOMAISTHCHKOTO, Tak 1 1H(OpMAaIIfHOTO, TOCTPO MOCTAE
npo0OyieMa 3aXUCTy IHTEPECIB MEPECIUHUX TPOMAJISH y BIIHOCHHAX, TIOB’s3a-
HHX 3 BUKOPUCTaHHSAM 1H(POPMAIIfHO-KOMYHIKAIIHHUX TEXHOJIOTiH, 30KpemMa,
y chepi eneKTpoHHOI TOPTiBIIL.

© Binauk O., 2017
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AHaJi3 ocTaHHIX JocaigxkeHb i myOJikauniii. 3a3HaueHi npodiemMu
nepedyBaloTh y IEHTPl yBaru sK ociigHuKiB-TeopeTukiB (H. 'omy0Oera,
M. Ky3pmina, O. fI3Binceka [ 1-3], Tak 1 npaktuuanx npauiBaukis (FO. Acamgues,
O. ®enienko) [4-6]. IIpoTe mi NMUTaHHS 3aIHMINAIOTHCS BEIBMHU AKTYyallb-
HUMU 4Yepe3 HOBU3HY 3a3HAUEHUX BIJHOCHH JJIsi BITYM3HSHOI €KOHOMIKH,
iX CKJIaJIHICTh Ta HEIOCTAaTHIM piBEHb NIPAaBOBOIO PETyJIIOBAHHS, a, BIJTAK,
noTpeOyIOTh TPYHTOBHHX JOCIIIKEHD 3 ypaxXyBaHHSAM 3apyOi’KHOTO JIOCBiY,
Hacammepen, €C, 1e MpUMHIATO BIAMOBIAHI AUPEKTUBH [7—8].

Merta cTaTTi noJisira€ B TOMy, 100 CTBOPUTU TEOPETHUHE MiATPYHTS
JUTSl BUPIIICHHS aKTyaJIbHUX TPOOJIeM 3aXHICTY IHTEPECIB MEPECIIHIX TPOMAJISTH
y BITHOCHHAX, TIOB’S3aHUX 3 BUKOPHCTAHHAM 1H(QOpMaLiHHO-KOMYHIKaIiii-
HUX TEXHOJIOT1H, 30KpeMa, y cepi eIeKTPOHHOI TOPTiBIi.

Martepiaau ta Mmeroau. [Ipy HanvcaHHI HAYKOBOT CTATTI BUKOPUCTAHO
3araJbHOHAYKOBI Ta CIEIialbHi METOAN HAYKOBOTO Mi3HAHHS: a0CTparyBaHHs,
JeIyKIi, aHali3y, CUHTE3Y, JOTIKO-IOPUIUYHUN, COIIOJIOTIYHUM Ta 1H.
Emmnipuuny OCHOBY (POPMYIOTh: aKTH YMHHOTO 3aKOHOAABCTBA, CTATUCTUYHA
iH(pOpMaIlis, HAYKOBO-IIPAaBOBI MyOTiKaIIii.

Pe3yabTatu aociigkeHHsi. ElekTpoHHa KOMepIlisi BH3HAYAETHCS
y 3akoHi Ykpainu «IIpo enexkTpoHHy KOMEPIIiIo» SIK TOCTIoIapChKa AisUTbHICT
y cdepi eNeKTPOHHOI KYIBII-MIPOJAXy, pealizalii TOBapiB TUCTAHI[IHHUM
CIOCOOOM TOKYIIITIO MIJISIXOM BUMHEHHS €JIEKTPOHHUX MMPABOUYUHIB 13 BUKOPHC-
TaHHSM 1HQOPMAIIITHO-TEIEKOMYHIKAIIIMHUX TeXHOJOriH [9, . 2 4. 1 cT. 3].
OCHOBHMMH yYaCHUKaMU TaKoi TOPTIBII €, 3 OJTHOTO OOKY, CyO’€KT TOCIIO-
JaproBaHHs Oyb-5KOi OpraHizaliifHO-TpaBoBoi (GOpMH, IO peanizye TOBapH,
BUKOHYE pOOOTH, HAJA€ TOCIYTHd 3 BUKOPHCTAHHSM iH(POpPMAIifHO-TeIIe-
KOMYHIKAIifHUX CHCTeM (3a3BHYaii, uepe3 iHTePHET-Mara3uH’ ), a 3 iHIIOro —
oco0a, sika TpuaOaBae, 3aMOBIIsiE, BUKOPHCTOBYE 3a3HaueHi TOBapH, poOOTH,
MOCIAYTH IUJIAXOM BYMHEHHS €JEKTPOHHOro mpaBouyuHy [9, m. 15 cT. 3]
(masni — MOKyTMeIb/CIoK1UBaY).

3a3HaueHM 3aKOH JOCUTh TPYHTOBHO BU3HAYAE€ BUMOTH MIOO:

» ocHOsHUX cy0’exkmis e-mopeieni (cT. 6-9), y T.4.. npodasys
(BUKOHABI, MMOCTAYaIbHUKA) TOBAPiB, poOIT, MOCTYT, KU 3000B’I3aHUI
3a0e3MeYnTd NPSAMHUNA, TPOCTHH, CTAOUTBHMM OOCTYN IHIIMX YYaCHUKIB
BIZTHOCHH Y cdepi eIeKTPOHHOI KoMepilii 10 ieBHOT iH(opmailii (110 BKII0YaE:
MOBHE HAaMEHYBaHHS IOPUINYHOT 0cOoOM abo Mpi3BUIIE, 1M S, IO 0ATHKOBI
(bi3UgHOT 0COOH-TIIAIPHUEMILST; MICHE3HAXOKEHHSI IOpUANIHOI ocodu abo
MicIie peecTparlii Ta Miciie (HaKTHIHOTO MPOKUBAHHS (HI3UIHOT OCOOU-TTIJI-
NPUEMIIS; afpeca eJIeKTPOHHOI MOIITH Ta/abo axpeca IHTEpHET-Mara3uHy;
1meHTUIKAIHHUN KO A IOpUIUIHOI 0coOm abo peecTpauiifHuil HOMep
00JIIKOBOT KapTKW IUTATHUKA TOAATKIB JUIsl (PI3MUHOI OCOOH-TIAPUEMIIS,
abo cepist Ta HOMep macnopTa i Gi3UIHOI OCOOU-TIAMPUEMIIS, KA Yepe3

* TaTepHET-MarasyH BU3HAYACTLCSA 3aKOHOM YKpainu «IIpo eIeKTPOHHY KOMEPLIIO»
sIK 3aci0 I TpeICTaBIeHHs a00 peatizaliii ToBapy, poOOTH UM MOCIYTH MUIIXOM BUHHEHHS
€JIEKTPOHHOTO TpaBounHy [9, m. 8 u. 1 cT. 3].
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CBOi pemiriiiHi MepeKOHaHHs BIIMOBUJIACS BiJl MPUUHATTS PEECTPAIiITHOTO
HOMepa OOJIIKOBOI KApTKH TUIATHUKA MOJATKIB Ta OQIIiHHO MOBIJOMIIIA
PO II€ BIATIOBITHUYN OpPTaH JAEpPXKABHOI IMOJATKOBOI CIYKOH 1 Ma€e BiIMITKY
B MIACTIOPTi; BIZIOMOCTI Tpo JineHsito (cepis, HOMep, CTPOK il Ta mara
BUa4l), SIKIIO TOCMOJapCchKka ASUTBHICTh MIAJISATAE JTIIEH3YBaHHIO, BIJIOMOCTI
II0/10 BKJIFOYEHHS MOJATKIB Y PO3PaXyHOK BapTOCTI TOBApy, poOOTH, MTOCITYTH
Ta y pasi JAOCTaBKH TOBapy, iH(opmallis mpo BapTiCTh JOCTAaBKH; iHIII
BIJIOMOCTI, 110 BiJAIMOBITHO JI0 3aKOHOJIABCTBA IMiISATAIOTh OMPWITIOTHEHHIO);
MOBHHEH 3a0€3MEYNUTH TIOBHY BiAMOBIIHICTH MpEeaIMETa eJEKTPOHHOTO JIOTO-
BOpY, MOT'OJKEHOTO CTOPOHAMH, KITBKICHUM Ta SIKICHUM XapaKTEePUCTUKAM;
Mae MpaBO BUMAaraTH BiJI 1HIIIOI CTOPOHH JIMIIIE TaKi BIIOMOCTI, 6€3 SIKUX YKJa-
JICHHSI Ta BUKOHAHHS 3000B’s3aHb 32 €JIEKTPOHHUM JIOTOBOPOM HEMOKIIMBE;
noxkynys (3aMOBHHKa, CIIOKMBava) TOBApiB, poOIT, MOCIHYT y cepi eneKTpoH-
HOI KOMepIIii, mpaBa Ta 000B’S3KM SKOTO BU3HAYAIOTHCS 3aKOHOM Y KpaiHu
«[Ipo 3axucCT mpaB CHOXKMBadiB», a TakoX CT. 8 3akoHy Ykpainu «lIpo
€JIEKTPOHHY KOMEPIIiIO» 00 MOBIIOMIIEHHS Mpo cebe iHpopmarrii, HeoO-
XIHOT 7S YKJIQJ€HHS €JIEKTPOHHOIO JIOTOBOPY; NOCMAYANbHUKA NOCTY2
npoMidCHO20 Xapaxmepy y cepi eNTeKTpOHHOI KOMEpIii M0A0 PO3KPUTTS
iH(OpMaIIil 3aIeKHO BiJl HOrO POl B YKJIaJC€HHI €IEKTPOHHOTO JIOTOBOPY,
B T.4. SIKIIO BIH € 1HIIIaTOpOM Tiepeaadi iHpopmariii (cT. 9);
»  NOpsoOKy 6UUHEHHs eleKmpoHHuX npasouunie (ct. 10—16), y T. 4.:
MOPSIIKY TIOMHUPEHHS KOMEPIIHHUX eJEeKTPOHHUX MOBIIOMIICHL Y cdepi
EJIEKTPOHHOI KOMEPIIii, 0 MarTh BiAnoBigatu BumoraMm ct. 10, 30kpema,
MIOJI0 iX 3MICTY; MOPSAKY YKIQJACHHS €IEKTPOHHOTO JOTOBOPY, BKIIFOYHO
3 HOro iICTOTHUMH YMOBaMH;, BUMOT 70 akuenrty, opepTd Ta Gopmu mia-
TBEP’KEHHS BUMHEHHS €JIEKTPOHHOTO MpaBo4YuHY (y HopMi eNeKTPOHHOIO
JIOKYMEHTa, KBUTAHIlii, TOBAPHOTO YU KAaCOBOTO 4eKa, KBUTKA, TaJlOHA a0o
IHIIOTO JTIOKYMEHTa y MOMEHT BYMHEHHS NpPaBOYMHY ab00 y MOMEHT
BUKOHAHHS MPOJIABIIeM 000B’S3Ky TepelaTH MOKYMIIEBi TOBAP); MPU IOMY
MATBEP/DKEHHS] BYMHEHHS €JIEKTPOHHOTO MPaBOYMHY MOBUHHO MICTHTH TakKi
B1JIOMOCTI: YMOBHU 1 MOPSAI0K OOMIHY (TIOBEpHEHHs) TOBapy abo BiAMOBH
BiJl BUKOHaHHS POOOTH 4K HAJaHHS TOCIYTd; HallMEHYBaHHS MPOAABI
(BUKOHABIIS, TOCTAYIbHUKA), HOTO MICIIE3HAXO/PKEHHS Ta TIOPSIOK PUNHSTTS
npereHsii moao0 ToBapy, poOOTH, MOCIYTH; TapaHTiiHI 3000B’s3aHHS Ta
iH(poOpMaIlis Mpo 1HII MOCIYTH, MOB’S3aHl 3 YTPUMaHHSIM YU PEMOHTOM
ToBapy a00 3 BUKOHAHHSAM pOOOTHM YW HAAAHHSAM TMOCIYTH; TMOPSIOK
pO3ipBaHHS AOTOBOPY, SKILO CTPOK HOTro il He BU3HAYEHO.
Paszom 3 THM, y cdepi eneKTpOHHOI TOPriBii MpaBa MOKYIIT
(3aMOBHHKa, CIIO’KMBaya) 3/1e01IbIIOT0 NOPYIIYIOTHCS HI0/10:
» PO3KPHUTTS 3a3HA4EHOi iH(pOopMaIlii Ipo MPOAABIs, TOBAp, rapaH-
TiliH1 3000B’sI3aHHSI, YMOBH ITIOBEPHEHHS TOBapY;

» JIOCTOBIpHOCTI Takoi iHdopMaIlii;

» HaJCWIaHHS TMIiATBEP/DKCHHS TMPO YKIAJACHHS EJIIEKTPOHHOTO
JIOTOBODY.
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VYce e (HegocToBIipHA a00 HEMOBHA 1H(OPMAITIS PO MIPOAABIIA Ta TOBA-
pH, BIACYTHICTH/HEHAJCWIAHHS MIATBEP/HKCHHS PO YKJIJIEHHS €-I0T0BOPY)
3MEHIIYE MOJIMBOCTI CIIOKMBAYiB IIOJ0 3aXHUCTy MpaB y pasi iX mopy-
IICHHS 1 CBIAYMTH MpPO ITHOPYBAHHS IHTEPECIB Ii€l KaTeropii y4yacHHUKIB
BIJIHOCHH €-TOPTIBJIi.

[Tpu npomy criomiBaHHSI Ha TOJIOKEHHs 3aKOHIB «[Ipo enexTpoHHy
xomepItio» [9] Ta «IIpo 3axuct npas crioxkuBaviy [ 10] 3a3Buyait mapHhi [11],
OCKIJIbKM TIePIIUN MICTUTh JIMIIE BiJCHUJIOYHI TIOJIOKEHHS TPO BIIMOBI-
JTaIbHICTh y HiHl cepi 10 «3akoHyY Ta goroBopy» (ct. 17-19), a apyruit —
MOTIPY HASBHICTh TOJIOXKEHh CTOCOBHO HEIOTPUMAHHS BUMOT TEPIIOTO i3
3a3HauEHNX 3aKOHIB 100 PO3KPUTTS iHGOpMAIi PO yIaCHUKIB BiTHOCHH
Ta MpomoHOBaHWN ToBap (pobotm, mocayru) [10, m. 7 4.1 ct. 23] He
BpPaxoBYy€ HAJIC)KHUM YUHOM CHEIM(]IKK eNeKTPOHHOI TOPriBii (BKIIOYHO
3 MOXJIMBOCTSIMH TTOKYIII[S/CIIOKMBAYA MOI0 MIATBEP/UKEHHS (aKTy yKiia-
JaHHS Ta 3MICTY €JEKTPOHHOTO JOTOBOPY 4Yepe3 MOPYUIEHHS MPOJaBlieM
CBOiX OOOB’SI3KIB, y T.4. 1H(GOPMAIIHHOTO XapakKTepy) Ta MOXKIUBOCTEH
YIIOBHOBA)KEHOTO OpraHy — JlepKIpoACmoKuBCIy)OU MO0 TPUTATHEHHS
MOPYIIHUKIB 710 BiAnoBigaabHOCTI [11].

Ha nmpo6iemu BianoBinaabHOCTI Y cepi eNeKTpOHHOI TOPTIBII 3BEp-
TAIOTh yBary SIK JOCHITHUKHU [1—6], IpOMOHYIOYM HUIAXH iX BUPIIMICHHS,
BKJIFOYHO 3 BHECCHHSM 3MiH JI0 3a3HAYCHHMX 3aKoHiB [5; 6, c. 30—40], tak
1 Ypsa, npuitasaBiin KoHmeniiito aepaBHOI MOJITHKH y cdepl 3aXUCTy
npaB crnoxuBauiB Ha mepioa a0 2020 p. [12], B sAkiii HaroJomryeTbcs Ha
npobremax 6e33aXHUCHOCTI CIIOXKUBAYa Yyepe3 CIAO0KUH IX 3aXUCT JAEePKABOIO
BHACJIIIOK JIECKJIAPATUBHOTO XapaKTepy MpPOTOJOMICHUX NpaB Ta BiACYT-
HOCTI MEXaHI3MIB iX peaui3alii Ta BigHOBIeHHs. Metoro 1iei Konnemmii
€ CTBOPEHHS Ta BIPOBADKCHHS €(PEKTUBHOI CHCTEMH 3aXHUCTY MPAB CHOKH-
BaviB B YKpaiHi Ha 3acagax mpaBa €C 3 ypaxyBaHHSIM KpallUX MPAKTHK
KpaiH €Bpocoro3y, a cepesl MOCTABJICHUX 3aBJaHb — 3a0€3MEUEHHS 3aXUCTY
MpaB CHOXHBA4iB y cdepi €IEeKTPOHHOI KOMEpIlii, MmO 3A1HCHIOETHCS
Cy0’€KTaMH TOCTOAPIOBaHHS 3a JAOMOMOror0 iH(OpMaliitHO-TeNIeKOMYHIKa-
[IHHUX MEpeX, y TOMY 4HuCii iHTepHeTy. Po3B’s3anHs mpobiem y cdepi
€JIEKTPOHHOI TOPTiBJII MOXIJIMBE ILUIIXOM 3aCTOCYBaHHS KOMILIEKCHOTO
HiAX0My A0 BUPIIMICHHS MUTaHb 3a0€3MEYEHHs 1HTEPECiB CIIOKMBAYIB, IO
nepenbdavyae pO3BUTOK Ta B3aEMOJIIO BCIX CKIAJOBHX CHCTEMH 3aXHCTY
ix mpaB B YkpaiHi [12], 30kpema, mpaBoBOro 3abe3medyeHHs, M0 Mae
BKJIFOYATH W JOMOBHEHHS 3akoHy YkpaiHu «IIpo eleKTpOHHY KOMEPIIio»
MOJIOXKEHHSIMH IIIOJI0 BIAMOBIIaTBFHOCTI MPOJABI: 32 HEHAJIaHHS/HEPO3-
KpUTTA TiepefdadeHoi UM 3akoHOM i1HGopMallii; HaJaHHS HEIOCTOBIPHOT
iHpopmMarii; Hez0epiranHsa iHpopMallii Npo yKIAAESHUN IOTOBIp; 3aCTOCY-
BaHHS (0€3 yKJIaJeHHS areHTChKUX JOTOBOPIB) MOCTYT IHIIMX CYO’ €KTIB
HiANPUEMHUIITBA, 33A15THUX B IHTEPHET-TOPTiBIII HA OOIi MPOAABLA B 1HIITNX
MICHEBOCTSIX, JIe PO3TAIIOBaH1 CKIAAW MPOAABI; 32 HEHaJlaHHs (HEHAJCH-
JIaHHS1) TIOKYTIIIEB1 €IEKTPOHHOTO JOKYMEHTA MPO MiATBEPKCHHS YKIaICHHS
JIOTOBOPY Ha MOTO/KEHUX CTOPOHAMH YMOBAX.
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dopmam#l BIAMOBIAATBLHOCTI (HETAaTUBHUMHU HACIiJKaMH 1ITHOPYBaHHS
MPUIKUCIB 3aKOHOJABCTBA) Mae OyTH HE JIMIIE BU3HAHHS HEIINCHUM
EIIEKTPOHHOTO JIOTOBOPY, YKJIAJICHOTO 3 MOPYIICHHSIM BCTAHOBJICHUX 3aKOHOM
BHMOT, Ta TOCIIOAAPChKO-aIMIHICTpATUBHUM 1ITpad (po3mip SKOTO JOLLIBHO
30UIBIIUTH 32 JPyTe MPOTITOM KaJleHAapHOTO POKY MOPYIIEHHS), a i Mpu-
3YMUHEHHSI TISUTbHOCTI MPOJIABIA-TIOPYITHUKA Y cepi eTeKTPOHHOI TOPTiBi,
SKAW CHUCTEMAaTHYHO (BTPETE MPOTATOM KaJCHAAPHOTO POKY IICIS JBOKPAT-
HOTO HaKJaJeHHs 1mTpady) MOpYyIIye MpaBa CIIOXHBaUiB, 3aKPITUICH] 3aKOHA-
mu «lIpo enextpoHHy Komepiiro» Ta «IIpo 3axuCT mpaB CIOKHBAiBy.
[Torpeba B momiOHMX 3axojaxX, 3yMOBJICHA YHCIECHHUMHU TOPYIIECHHSIMHU
y cdepl eJeKTPOHHOI TOPTiBIi, 3HAHWIIA BIOOpPaKEHHS Yy BIAMOBIIHOMY
3aKOHOMPOeKTi [13], skuii, ogHaK, MigAmaeThcs KpuTHili 3 00Ky I[HTepHeT
Acomiamii Ykpainu [5], B T. 4. IIOJI0 TaKOl CaAHKINI JIO HOPYIIHHUKIB, SK
MPU3YIUHEHHS AOCTYNYy 10 BeO-CalTy Y IHIIOro 3aco0y HpeACTaBIICHHS
iHboOpMaIil SK y Mepexi IHTEepHEeT, TaK 1 B IHMMUX iH()OPMaLIHHO-KOMY-
HiKamifHnX cucteMax. lle cBiquuTh Mpo HEOOXIAHICTH JOOTPALFOBAHHS
3a3HAYEHOT0 3aKOHOTPOEKTY 3 ypaxyBaHHAM 3apyODKHOTO IOCBiAy Ta
IIMPOKOTO OO0 0OTOBOPEHHS.

BucnoBku. Enexrpona Toprieist cTpiMKo HaOyBa€e MOIIMPEHHS], IPOTE
3 YMCIICHHUMH TIOPYIICHHSMH TpaB CHOXXHMBAYiB Yepe3 BiICYTHICTh €(heKTUB-
HOTO TPABOBOTO PEryJOBaHHS BIAHOCHH y Il cdepi. Bupimenns maHoi
npobiemu moTpedye BHECEHHSI 3MiH y YMHHE 3aKOHOIABCTBO YKpaiHH, B T. U.
11010 TIpaB Ta 00O0B’SI3KIB YYACHUKIB BITHOCHH y c(hepi eleKTpOHHOI TOPTiBIIi,
MEXaHi3MiB iX peai3alii, BiAMOBIIaTbHOCTI 32 HEBUKOHAHHS OOOB’S3KIiB
Ta MOPYIIEHHS MpaB IHIIUX YyYaCHHWKIB 3a3Ha4eHUX BimHocuH. lle wmae
3a0e3neuynTy 30alaHCOBaHE BpaxyBaHHsS IMPUBATHUX IHTEPECIB CyO’ €KTIB
e-TopriBii (MANPUEMINB) Ta MyOJIYHUX IHTEPECIB — CYCIIBCTBA LIOJO
iHTepeciB HaWOUIBII YHMCICHHOI 1 HaMEHII 3aXWINEHOi HOro Kareropii —
TpOMaJISTH-CIIOKHBAYIB.
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Vinnyk O. Legal principles of consumer rights protection in electronic commerce.

Background. In today’s society, which has features of both civil and
informational, the problems of protection of ordinary citizens interests in the relations
connected with the use of information and communication systems, in particular, in the
field of electronic commerce acutely arises.

Analysis of recent research and publications. The solution of this problem
is taken both by theorists (Golubeva N. Yu., Kuzmina M. M, Yazvinska O. M. and others),
as well as practitioners — Y. Asadchev, O. Fedyenko and others.

The aim of the article is to create a theoretical basis for the solution of the actual
protection of ordinary citizens interests in relations related to the use of information and
communication technologies, in particular, in the field of electronic commerce.

Materials and methods. When writing a scientific article, the optimal, in terms of
research tasks, a set of general scientific and special methods of scientific knowledge,
including methods: abstraction, deduction, analysis, synthesis, logical-legal, sociological,
and others is used. Acts of the current legislation, statistical information, scientific and
legal publications form the empirical basis.

The results of the research. The article addresses the problem of consumer rights
protection in the field of electronic commerce (hereinafter — e-commerce), which has
become widespread throughout the world. At the same time, there are numerous
violations of the rights of these persons in Ukraine, one of the reasons for which is the
lack of legal regulation (first of all, the gaps in the acts of the legislation regulating
these relations). The analysis of the current laws «On E-Commerce» and «On Consumer
Rights Protectiony shows that they lack the agreed and effective provisions on the rights
and obligations of e-commerce participants, liability for violation of laws and ignoring
the legitimate interests of consumers.
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Conclusion. The ways of solving this problem are proposed, which must provide

balance of the private and public interests of e-commerce participants and the social
orientation of the digital economy.

Keywords: e-commerce, participants of e-commerce, public and private interests,

electronic contracts, consumers’ rights protection.
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YAK 342.734:331.108.644.7

KPEI'YJI IOpiii,
K. 10. H., ipoecop, 3aBigyBau KadeapH 3aralbHONPABOBUX TUCLIUILIIH
KuiBcbkoro HalioHaJIEHOTO TOPTOBEIFHO-€KOHOMIYHOTO YHIBEPCUTETY

XPOMEMH Bacunb,
K. 10. H., CTapIIN{ BUKJIaAa4 Ka(eapu 3araabHONPaBOBUX JUCIIUILIIH
KuiBcbKOro HaIioHATEHOTO TOPTOBEIHLHO-CKOHOMIYHOTO YHIBEPCUTETY

KOHCTUTYLIIMHI TAPAHTII
3AXVICTY IPALIIBHUKA
BIA HE3AKOHHOTO 3BIAbHEHHS

Jlocniooceno npagoge pecyno8amHs 3axucmy 6i0 He3aKOHHO20 3GLNbHEHMS SK
BAJICIUBOI KOHCMUMYYIUHOT eapanmii peanizayii npasa Ha Npayio ma po3pooaeHo
npono3uyii wo0o 1020 800CKOHAICHHL.

Knwuosi crnosa: KOHCTUTYIIHE MpaBO Ha MpaIll0, HE3aKOHHE 3BUILHCHHSA,
rapaHTii IIpaBa Ha IPaITo.

Kpeeyn 10., Xpomeii B. Koncmumyyuonnule capanmuu 3auiumsl pabomuuxa
Om He3aKOHH020 Y6ObHeHuA. Mcciedosano npagosoe pezyiuposanue 3auumvl Om
HEe3aKOHHO20 YBOJIbHEHUsl KAK GAJICHOU KOHCIMUMYYUOHHOU 2apanmuu peaiu3ayuu npasa
Ha mpyo u pazpabomansi NPedsoNCEeHUsI N0 €20 YCOBEPUEHCMBOBAHUIO.

Knwoueevle cnosa: KOHCTUTYLIMOHHOE TIpaBO Ha TpPyHd, HE3aKOHHOE
YBOJIbHEHHE, TAPAHTHH MIPaBa Ha TPY/I.

IMocTranoBka npodaemu. KoHcTuTyiiiiHe npaBo JIFOJUHHU Ha Tpalo —
OJIHE 3 BAKJIMBUX COILIAIbHO-€KOHOMIUHHUX MPaB JIOJUHU Ta TPOMaJITHUHA,
rapanToBae KoHctutymiero Ykpainu, 3aKOHaMH Ta MDKHAPOAHO-TIPAaBOBUMH
aKTamH, paTH(iKOBaHUMH YKpaiHOO, IO Ja€ 3MOTY KOXXHOMY 3apOoOsTu
co01 Ha XUTTA Tpariero, sIKy BUIbHO oOupae. YTBEep/UKEHHS ¥ 3a0e3neueHHs
L[bOT'0 MpaBa € 000B’I3KOM JIEP>KaBH.

Jlnst HanexxHOT peaizalii B YKpaiHi npaBa JIOAWHHA Ha MPAI0 3aKOHO-
JTABCTBOM BCTAHOBJIFOETKCS 11iJ1a cucTeMa rapanTtiid. OHi€r0 3 HaWBaKITMBIIIUX
rapaHTiil mpaBa Ha mpaifro € yactuHa 6 ctarti 43 Koncruryuii Ykpainu, sika
OPOTOJIOCHIIA, IO TPOMAISHAM TapaHTYEThCS 3aXHCT BiJ HE3aKOHHOTO
3BUIbHEHHS. MexaHi3M 31iiCHEHHS Ii€l KOHCTUTYLIWHOI TapaHTii po3KpH-
BA€ThCS Yepe3 CUCTEMY HOPM Tajy3eBOTO 3aKOHOAABCTBA — TPYAOBOTO.
Came B TpyOBOMY 3aKOHOJABCTBI BCTAHOBIIOIOTHCS MOPSAOK, MPOLEAYpa
Ta CHCTEMa 3aXUCTy TPOMAaITHUHA Bil HE3aKOHHOTO 3BLIbHEHHSI.

© Kperya 10., Xpowmeii B., 2017
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OnHak y 3B’3Ky 3 IHTEHCUBHUMH COLIaJIbHO-€KOHOMIYHHMH T1€PETBO-
PEHHSAMHU B HamIi Jep:kaBi OUIBIIICTh JIIOYMX TapaHTId BTPATWIU CBOIO
AKTYyaJIbHICTh, MAIOTh JICKJIAPATHBHUN XapakTep 1 HE MOXYTh €(PEKTUBHO
CIPUSTH 3aXUCTY TPAIiBHUKA BiI HE3aKOHHOTO 3BUILHEHHSA. TOMY aKTyaslb-
HUM € TIOIIYK HOBHUX MIIXOJIB J0 BUPIIICHHS MPOoOJIeM IIOAO0 3aXHUCTY Bif
HE3aKOHHOTO 3BUTLHEHHS MPAIiBHUKIB, IO MiATBEP/HKYETHCS MiATOTOBKOIO
HOBOTO TpynoBOro KOIEKCy YKpaiHH.

AHai3 ocTaHHIX mociimkeHb i myOaikaumiid. JlocmimkeHHs Ii€i
npo0JIeMAaTUKK 3HAUIIIIO BIJOOPaKEHHS B MpalX TaKUX BITYM3HSHUX Bue-
Hux: I1. M. PaGinoBuua, I. M. [lankeBuua, I. A. Beryxosa, H. B. Jlazykoga,
JI. B. I'punumunaoi [1-4] Ta iH.

[Ipore okpemi nuTaHHA 3a0e3MEYEHHs MTpaBa Ha Mpallio 3ATUIITINCH
11032 yBaror HayKOBIIIB 1 MOTPEOYIOTh BUPILMICHHS Ye€pe3 BEIUKY KUIbKICTh
NOpyIIeHb TP 3BUIBHEHHI 3 pOoOOTH, MATOTOBKY TpYyIOBOTO KOIEKCY
VYkpainu Tta Bumoru €Bporneiicbkoro Coro3y 1010 y3ro/KeHHs BITUN3HS-
HOT'0 3aKOHOJIaBCTBA 13 Cy4YaCHUMU €BPOIEUCHKIUMH CTaHIaPTaMH.

MeTo10 CTATTI € JOCHTIHKEHHS Ta BIOCKOHAJIEHHSI TIPABOBOTO PETYITIO-
BaHHS 3aXUCTY BiJl HE3aKOHHOTO 3BUIBHEHHS K Ba)KJIMBOI KOHCTHTYIIHHOT
rapaHTii peasizallii mpaBa Ha mpairo B YKpaiHi.

Marepianu Ta Merogu. MeTOIONMOTIYHY OCHOBY HAyKOBOTO JIOC-
JiHKEHHS CTAHOBHUTH CYKYITHICTH (iIocO(CHKUX, 3aralbHOHAYKOBHUX Ta CIIe-
[1aJIbHUX T1X0/11B, MPUHIIMIIIB Ta METO/IB HAYKOBOTO Ti3HaHHsA. Y Tpo1ieci
POOOTH BUKOPUCTAHO JIAJIEKTUYHUH, (POpMaTbHO-I0TMaTHYHUNA, TTOPIBHSUILHO-
NPaBOBUI METO/U, METOJ CTPYKTYPHOTO Ta CHCTEMHOTO aHAi3Yy.

OCHOBHI TOJIO’KEHHSI Ta BUCHOBKH CTaTTI TPYHTYIOTHCS Ha MiICTaBi
EMIIPUYHOTO JTOCIIIKEHHS, 0COOMCTUX CIOCTEPEKEHB, OMPAIIOBAHHS HAYKO-
BUX MyOJiKaIii, aHami3y IpUANIHOIL JiTepaTypH Ta 3aKOHOJaBUHX aKTiB.

Pe3ynbTaTn AociikeHHs. be3nepedHor0 KOHCTUTYIIHHOIO TapaHTIEro
3aXMCTY BiJi HE3aKOHHOTO 3BUIBHEHHS € Te, L0 MiJCTaBU NPUIUHEHHS
TPYJIOBOTO JIOTOBOPY € BUUEPITHUMU Ta 3aKPIIUTIOIOTHCS Y BIMNOBIIHUX CTATTAX
TPYZOBOT0 3aKOHOJaBCTBA. KOoxkHa MiicTaBa MPUIMHEHHS TPYIOBOTO JIOTOBOPY
BCTAHOBJIIOE TIEBHY Mpouenypy. Hegorpumanus BCTaHOBIEHOI MpoLenypy
3BUIbHEHHS MOK€ OYTH MIJCTaBOIO JUJIsi BU3HAHHS TaKOro 3BUIbHEHHS
HE3aKOHHHMM, TMOHOBJICHHS MpalliBHUKAa Ha poOOTi Ta BUIUIATH CEPETHBOTO
3apo0iTKy 3a YaC BUMYIICHOTO MPOTYITy.

Ha ngymky I1. M. PaGinoBuua Ta I. M. [lankeBruua, B yMOBax CTaHOB-
JICHHS IEMOKPATHYHOI, IPaBOBOI JIEPKaBH, COLIIAJIbHO-OPIEHTOBAHOI PUHKOBOT
€KOHOMIKH IpobieMa 3a0e3nedeHHs paB JIIOAMHU HaOyBa€e OUTBII BaXKIIMBOTO
3Ha4YCHHS Ha HAI[IOHAIBHOMY PiBHI, 30KpeMa y cdepi mpariii. 3abe3neueHHs
MpaB JIIOJIMHH BKIIIOYA€E B ceOe Taki eIeMEHTH (HampsMu) Jep KaBHOT JisTb-
HOCTI, SIK COPUSHHS peati3alii npaB JIIOJMHN, OXOPOHA MPaB JIOIUHH, 3aXUCT
npas 1 cBoOox moaunu [1, c. 20]. I. A. BeryxoBa po3riisiiae 3aXucT npas K
NPUMYCOBUH croci0 31 CHEHHs Cy0’ €EKTUBHOTO MpaBa, 1110 3aCTOCOBYETHCS
y BCTaHOBJIEHOMY 3aKOHOM IOPSJIKY KOMIIETEHTHUMH OpraHaMu abo camoro
YIIOBHOBKEHOIO 0COOO0I0 3 METOIO MIOHOBJIEHHS MOPYIIEHOro npasa [2, ¢. 15].
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Ha nymxy H. B. JIazykoBoi, 3aXxucT mpaB JOAuHH y cdepl mparli
3AIUCHIOETBCS Y PI3HUX (opmax, sSKi MOXHA 00’€qHATH B JIBI TpyMu:
IOPUCIVKIIIIHY Ta HEFOPUCIUKITHHY. OCHOBHA BIIMIHHICTh Mi>K HAMH TIOJISITAE
B 3ac00ax 3axucTy. 3aXUCT TPYJAOBHX IMPaB MPAIiBHUKIB Yy FOPUCAUKIIIHHIN
dbopMi 3A1HCHIOETHCS 3aC000M O(IIIIIHOTO 3BEpHEHHS /10 JIeP’KaBHUX OPraHiB,
3 BJIACTUBHM KOXKHOMY 3 HHX IEBHHM IPOIECYaTbHUM TOPSIKOM IisiTh-
HOCTI Ta B Me&XaxX 1X KOMIIETEHIIIi M0J0 MpaBo3axucty. BogHouac 3axuct
[IUX TpaB y HEIOPUCAUKIINHIA (GopMi BiAOYBaeThCS B MEKaxX MaTepialib-
HOT'O MPaBOBIJHOIIECHHS Ta 3A1MCHIOIOTHCS 3aCO00M, SIKMI BUKIIIOYA€E 3BEp-
HEHHS 10 JIEP’KaBHUX OPraHiB, TOOTO peasi3yeThCsl CAMHUM IPaIliBHUKOM
0e3 3BepHEeHb /10 KOMIIETEHTHHUX opraHiB [3, c. 210].

JI. B. I'punmiimHa cTBEpKYe, IO 3aXHCT IpaBa Ha Mpalo BapTo
PO3YMITH SIK JisUTBHICTh KOMIIETEHTHUX OpPTaHiB JepXaBu (HAMIPUKIIA, CY/IiB)
Ta IHIIMX JCPKABHUX 1 TPOMAJCHKUX OpraHi3aiiii, a TakoX i camux
cy0’€KTIB MpaBa Ha Mpalio, CIPSIMOBAHUX Ha HEAOMYILECHHS MOPYUICHHS
a00 Ha BIJHOBJICHHA MOPYLIEHOro MpaBa. ['apaHTii 3axucTy MpaBa Ha
IpaIm — Ie CYKYIHICTh 3ac00iB, crOco0iB Ta yMOB, 3a JIOTIOMOTO SIKHX
KOMIIETEHTHI JepXaBHI opranu (Cyau), 1HIN JAep)KaBHI ¥ TPOMaJCBKi
opraHizamii Ta caml TpaIliBHUKH 3a0€3Me4yl0Th peaibHEe BiTHOBJICHHS
MOPYIIEHOTO TpaBa Ha npatio [4, c. 282].

B mijoMy moiisitoun MOTIISIIA BUSHUX-TTPABO3HABIIB, BBAKAEMO, 1110
Halie()eKTUBHIIIUM CIIOCOOOM 3aXHMCTy KOHCTHTYIIHHOTO MpaBa JIOJANHU
Ha MpaIio € 3BEepHEHHsA 10 cyay. Lle rapaHTyeTbCcsi TaKoX CTaTTero 55
Koncturymii Ykpainu, y sxiil 3a3Ha4€HO, 10 MpaBa i CBOOOIU JIOAMHA Ta
rpOMaJITHAHHA 3aXUIMAIOTHCS CynoM. KOXKHOMY TapaHTYEThCS IMPaBO Ha
OCKapK€HHsI B CYJl pillleHb, MiM 4M Oe3MisUIbHOCTI OpraHiB Jep>KaBHOT
BJIaJlM, OpPraHiB MiCIIEBOTO CaMOBPSAyBaHHs, TIOCAAOBUX 1 CITy)00BUX 0CiO.

[TincTaBu Ui MPUTIMHEHHS TPYIOBOTO JOTOBOPY IMEpendadaroThes
B cTatTi 36 Komekcy 3akoniB mpo mpamo Ykpaiam (K3nIlY). Ix amamiz
CBIJTYUTH, 110 TIPABO IHIIIATUBU HAAAE€THCS MPALIBHUKY, POOOTOIABIIO, TPOd-
cminkaM Ta iHmuM ocobam. [IpakTuka peanizamii KOHCTHTYIIHHOTO TIpaBa
Ha Tpalo i cyqoBa MpakTHKa PO3TIsAy TPYIOBUX CHOPIB CBiIYATh MPO
MpoOJEeMHUN XapakTep pO3ipBaHHS TPYAOBHUX JOTOBOPIB caMe 3 iHIIIaTUBU
poOoToaaBIliB. Y 3B’SI3Ky 3 HAaBEIIEHUM 30CEPEANMO JOCIIKEHHS Ha MPO-
Onmemax NPUNUHEHHS TPYIOBOTO JOTOBOPY 3 iHIIIaTUBH POOOTOHABIIS
(crarts 40 K3nllY). Amxe came poOOTOIaBEIhb € CTOPOHOI TPYIOBOTO
JIOTOBOPY, HA/IJIEHOIO NMEBHUMH «BJIAJHUMU» OBHOBAKEHHSAMH 11100 Ipa-
[[IBHUKA, TOMY OUIBIIICTh HE3aKOHHUX 3BUIFHEHB MPALIiBHHUKIB BiZJOyBaIOTHCS
came 3 Horo iHimiaTuBH [5].

[TinTBepaKEHHSM LIOTO TaKOX € NoJjioskeHHa Konsentiii Mixuapo-
Hoi opranizanii npami (MOII) Ne 158 npo npunuHeHHs TPYIOBUX BiTHOCHH
3 inimiatTuBu podoTtomaBus 1982 p. 3okpema y ii crarri 3 mependadeHo, 1Mo
3T1IHO 3 METOIO Ili€l KOHBEHIII TEPMIHU «3BIUIBHEHHS» Ta «IIPUITMHEHHS
TPYIOBUX BIIHOCHH)» O3HAYAIOTh MPUIUHEHHS TPYJIOBUX BITHOCHUH 3 1HIIlIA-
tuBU poboronasus [6]. YV crarti 4 KonBenuii Ne 158 mpo mpununenHs
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TPYIOBUX BIJHOCHH 3 IHIIIaTUBH POOOTOMABII TAKOXX BCTAHOBIIIOETHCS
Ba)KJIMBA TapaHTIs: TPYAOBI BiTHOCHHU 3 MPAIliBHUKAMH HE MPUITHHSIOTHCS,
SIKIIO JIMIIIE HEMA€ 3aKOHHUX TIJICTAB JUIS TAKOTO TPUITUHEHHS, ITOB’SI3aHOTO
31 3MiI0HOCTSIMU 94X TIOBEIIHKOIO MPAIiBHUKA 200 BHKIMKAHOTO BUPOOHUYOIO
MOTpeOOIO MiAMPUEMCTBA, YCTAHOBH UM CITY)KOH.

BaxnuBoro rapanTiero, BcranoBlieHor0 B KonBenrii MOIT Ne 158
PO IPUMTMHEHHS TPYAOBUX BIIHOCHH 3 iHILIATUBU POOOTONABIIS, € BUMOTA
cTaTTi 7, y fAKid 3a3HAY€HO, IO TPYAOBI BITHOCHHU 3 TIPAI[IBHUKOM HE
MPUIUHSAIOTHCS 3 TMPUYWH, OB’ I3aHUX 13 WOT0 MOBEAIHKOI abo poOOTOIO,
JIOKU HOMY HE HAJIayTh MOKJIUBICTh 3aXHINATUCH Y 3B SI3KY 3 BUCYHYTUMHU
POTH HHOTO 3BUHYBAUEHHSMH, KPIM BHUIMAJKIB, KOJH BiJ pOOOTOMABI HE
MOJYKHa OOTPYHTOBAHO YEKATH HAJaHHS TMPAIiBHUKOBI Takoi MOXKJIHUBOCTI.
L5 rapaHTis 3aXHUCTy BiJ HE3aKOHHOTO 3BUTbHEHHS 3HAWIILIA BIAOOpaKEHHS
B crarti 149 K3nllVY, y sxiii Bka3aHO, MO 10 3aCTOCYBAHHS JTUCIUTLII-
HApHOTO CTSTHEHHSI (JIOTaHU YM 3BIIbHEHHS) BIIACHUK 200 YIIOBHOBAKCHHI
HUM OpraH IOBWMHEH 3aXaJaTH BiJ TOPYIIHHKA TPYJOBOI JAUCUIUIUTIHU
nCcbMOBI osicHeHHs1 [6]. ToOTo, poboTomaBels Mae 3’sICyBaTH BCi 00CTaBHHU
Ta OTPUMATH TOSICHEHHS BiJl TpaIliBHUKA IIMOAO0 MOPYIICHHS TPYAOBOI
JUCUHUILUIIHM. | TUIe micst 1boro, 3’ ICYBaBIIMA BC1 OOCTaBUHM, BUPIITYBATH
NHUTaHHS PO MPHUTATHEHHS MPALiBHUKA O JUCHHUILTIHAPHOI BiIIOBITAILHOCTI.

Posrnsig rapanTii 3aXMCTy BiJl HE3aKOHHOTO 3BUTRHEHHSI IMPAIliBHH-
KiB, MOPSJIOK OCKAp)KEHHS TAaKOTO 3BITbHEHHS BCTAaHOBJICHWH YWHHUM
3aKOHOJABCTBOM YKpaiHH, a TakoX MpoOJieM, 0 BUHUKAIOTH IIiJ[ Yac
3aXHCTy CBOIX IpaB IMpAaIiBHUKaMHU Yy pa3i IPUITUHESHHS TPYJAOBOTO JIOTOBOPY
3 iHIIaTHBU pOOOTOMABIIS.

[lincTaBu mpUNMHEHHS TPYAOBOTO JOTOBOPY 3 1HIIIATUBU POOOTO-
naBiig, Bu3Hadeni B crarti 40 K3nllVY, Taki:

» 3MiHM B Oprasi3zaimii BUpOOHHMIITBA i TpaIli, y TOMY YHCII JKBi-
Jarii, peopranizaiii, 6aHkpyTcTBa a00 mepenpodiIFOBaHHS MiAIPUEMCTBA,
YCTaHOBH, OpraHizallii, CKOpOUeHHS YHCEIHHOCTI UM IITATy MPAIiBHUKIB;

> BUSBJICHA HEBIAMOBIIHICTh MpalliBHUKA 3aiiMaHii mocaai abo
BUKOHYBaHI poOOTI BHACTIOK HEIOCTAaTHHOI KBajiikamii 4u cTaHy
3I0POB’S, K1 MEePEUIKOKAIOTh MPOJIOBKEHHIO i€l poOOTH, a TAKOXK y pasi
Bi/IMOBM B HAJaHHI JOMYCKy IO JEpPKaBHOI TAEMHHUIII YU CKaCyBaHHS
JIOITYCKY IO JIEP’KaBHOI TAEMHMIII, SKIIIO BUKOHAHHS MMOKJIAJEHUX HA HHOTO
000B’sI3KiB BUMArae J0CTYIy JI0 Hel;

» CcHCTeMaTHYHE HEBHKOHAHHS 0€3 MOBKHUX IMPHUYWH TpaIliBHU-
KOM 00OB’SI3KiB, MOKJIQJAEHUX Ha HHOTO TPYAOBUM JOTOBOPOM 200 IpaBHIaMU
BHYTPIIIHBOTO TPYAOBOTO PO3MOPSIKY, SKIIO J0 HHOTO PAHIIIE 3aCTOCOBY-
BAJIMCh 3aX0I¥ TUCIUILTIHAPHOTO YU TPOMAJICHKOTO CTSTHEHHS;

» mporyn (y TOMy YHCII BiICYTHICTh Ha POOOTiI Ouibiie 3 rojuH
YIPOJIOBX POOOYOTO JHs) 6€3 TOBAKHUX PUUYHH;

» He3 sBICHHSA Ha poOOTy Ouibine 4 MICAIIB MAPSA] YHACTII0K
TUMYACOBOI HENpaIe3JaTHOCTI, 32 BUHATKOM BiJITYCTKH Yy 3B’S3KYy 3 BariT-
HICTIO ¥ TIOJIOTaMH, SIKIIO 3aKOHOJIaBCTBOM HE BCTAHOBJICHO TPHUBAIIINN
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CTpPOK 30epexxeHHs Miclsg poOoTH (Mmocaar) 3a MEBHOTO 3aXBOPIOBAHHS.
3a mpaniBHUKaMH, SKi BTpaTWIM Mpane3fgaTHICTb Yy 3B’SI3KY 3 TPYIOBUM
KaJIITBOM 4YM MpOQeCciifHNM 3aXBOPIOBAHHIM, Miciie poOoTu (mocana) 30e-
piraeThest 10 BiTHOBIICHHS TPAIE3JATHOCTI a00 BCTAHOBIICHHS 1HBAJIITHOCTI;

» TIOHOBJICHHS Ha POOOTI MpalliBHUKA, IKKIA paHillle BUKOHYBAB IO
poOoty;

» TosiBa Ha poOOTI B HETBEPE3OMY CTaHi, y CTaHI HAPKOTHYHOT'O UM
TOKCUYHOTO CI’SIHIHHS,

» BYMHCHHS 3a MiclieM poOOTH po3KpagaHHs (y T. 4. JPiOHOTO)
MaliHa BJIACHHWKA, BCTAHOBIIEHE BUPOKOM CYJy, 110 HaOpaB 3aKOHHOI CHIIH,
a00 TOCTAaHOBOIO OpTaHy, JI0 KOMIIETEHIIil SKOTO BXOIUTh HAKIAJACHHS al-
MIHICTPaTUBHOTO CTSATHEHHS UM 3aCTOCYBAHHS 3aXO/IiB TPOMAJICHKOT0 BILUIUBY;

» Tnpu3oB abo MoOuTi3aIis BIacHUKA — (i3MYHOI OCOOHM Iij Yac
0CO0JIMBOTO TIEPioy;

» BCTAHOBJICHHS HEBIJIIMOBITHOCTI TpaIliBHUKA 3aliMaHid TMocai,
a00 BUKOHYBaHI poOOTI MPOTATOM CTPOKY BUIIPOOYBaHHs [6].

Yactuna 1 crarti 40 K3nllY HaBoguTh 0OMeXeHUH NEepetiK MmijacTaB
3BUTHHEHHSI, a TIEpeJIiueH] Jam MiACTaBu MPUIMHEHHS TPYIOBOTO JIOTOBOPY
3 1HIIIATUBU POOOTOMABIA MOXKHA TMOAUIMTH HAa JBI TPYNH: 3BUIBHEHHS
3 MJICTaB, y SIKUX € BHHA TpaimiBHUKA (yHKTH 3, 4, 7, 8) Ta 3BUIbHEHHS
3 MiJICTaB, IO HE 3aJIeXKaTh BiJ BOJI (BUHM) IpamiBHUKA (IyHKTH 1, 2, 5, 6,
10, 11). KoxHa 13 nux mifcTaB MPUIIMHEHHS TPYAOBOTO JOTOBOPY Ma€ CBiit
NOPSAZIOK 1 rapanTii, 03 JOTPUMAaHHS SKUX 3BIJIbHEHHS HE MOYKE BBaYKATUCS
3aKOHHHMM. 3arajbHUMHU TapaHTisIMH € T€, 10 BIiAMOBIIHO 10 YaCTHHH 2
crarti 40 K3nllY 3BiunbHEHHS 3 MiJICTaB, 3a3HAYCHUX Y MyHKTax 1, 2, Ta 6 miei
CTaTTi, JOMYCKA€EThCA, SKIIO HEMOXJIMBO MEPEBECTH MpalliBHUKA (3a HOTO
3roJ/I0K0) Ha iHIIY poOO0Ty, TOOTO 3aKOHOMABEIh MPOTOJIOCHUB IF0 TAPAHTIIO
sk 000B’s130K. [i Mae Oy 36epekeHo B poekTi TpyaoBoro koaekcy YKpaiHu.

Hanzeuuaiino BakJiMBa rapaHTisi, BCTAHOBJIEHA B 4acThHI 3 cTaTTi 40
K3nlTY. He nomyckaeTbcsi 3BUTBHEHHS MpalliBHUKA 3 1HIIATHBY BJIaCHUKA
abo yNMOBHOBA)XEHOTO HUM OpraHy B MEpioj HOro TUMYAcOBOi Hemparie-
3aTHOCTI (KpiM 3BUIBHEHHS 3a IMMYHKTOM 5 IIi€l CTaTTi), @ TAKOX y MEpioJ
nepeOyBaHHS TpalliBHUKA y BiAmycTii. Lle mpaBuiao He MOMMPIOETHCS Ha
BUTIQJIOK TIOBHOT JIIKBIiAIlii MiAMPHUEMCTBA, YCTAHOBHU, OpraHi3arii. Y TOUHUMO,
10 TapaHTisi HEAOMYCTUMOCTI 3BUTLHEHHS B IMEPioJl THMYACOBOI Hemparle-
3IaTHOCTI Ma€ BUHATOK, TepeadadeHuii myHKToM 5 crtarti 40 K3nllY:
MiJICTABOI0 PO3IpPBaHHS TPYAOBOTO JOTOBOPY 3 IHIIIATUBH POOOTOMABIISA
€ He3 sIBJICHHS Ha poOOoTi OubIe 4 MiCAIIB MAPS YHACTIOK TUMYacOBOT
HEMNpale3AaTHOCTI, 32 BUHATKOM BIJIITYCTKU Y 3B’SI3KY 3 BariTHICTIO U MOJIO-
raMu, SIKIO 3aKOHOM HE€ BCTAHOBJICHO TPUBATIIIUI CTPOK 30€pexeHHs Miclis
pobotu (mocazau) 3a NEBHOTO 3aXBOpIOBaHHA. Alle W y IbOMY BHIAJKY
3aKOHOJIaBEIlb BCTAHOBHB II€BHI TrapaHTii: 3a MpalliBHUKaMH, SIKi BTPATUIH
Mpane3 aTHICTh y 3B’S3Ky 3 TPYAOBUM KaTIITBOM YM MpodeciiHumM
3aXBOPIOBaHHSM, Miclie poOoTu (Tocana) 30epiraeTbCsi 10 BITHOBICHHS
npane3aaTHOCTi a00 BCTAHOBJICHHSI 1HBAIITHOCTI.
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["apanTiro mpo HEAOMYCTUMICTh 3BUIBHEHHS 3 pOOOTH ITiJT YaCc TUMYa-
COBO1 HEMpaIle3JaTHOCTI MpaIliBHUKIB, 3aKpilieHy B 4yacTuHi 3 cTaTTi 40
K3nllY, ska nomuproeTscss Ha BUMAJKUA MPUITUHEHHS TPYAOBOTO JIOTOBOPY
3 iHiiaTuBH poboroxasus, nepeadadeni crartsmu 40, 41 K3nllY, Heoob-
X1JIHO TIOMIMPUTH Ha BCi1 BUMAJKU NPUITMHEHHS TPYAOBOTO T0TOBOPY. s
nporo yactuHy 3 crarrti 40 K3nllY Bapro BuxmrounTH i3 Ii€i cTaTTi Ta
BKJTIOYHTH ii 9acTuHOIO 5 cratTi 36 Kogekcy 3akoHiB mpo mpaio YKpainu
«[lizcTaBu MPUTTUHEHHS TPYAOBOTO JJOTOBOPYY.

Cepen miacTaB TPUIIMHEHHS TPYAOBOTO JOTOBOPY 3 IHILIATUBHU
pobotoxaaBiis, nepeadadeHux crartsamu 40, 41 Koaekcy 3akoHiB Mpo Mpallo
Ykpainu, HalOLIbII MPOOJIEMHUM 1 TaKUM, 110 MOTPeOy€e 0COOIMBOI yBaru,
€ 3BUIbHEHHS 3a MyHKTOM | ctarTi 40 — y 3B’SI3Ky 31 3MiHAMHU B OpraHizamii
BUPOOHUIITBA W TMpaii, y TOMY YHCII JIKBigamii, peopranizaiii, OaH-
KpyTcTBa ab0 mepenpodiItoBaHHS MIIMPUEMCTBA, YCTAaHOBH, OpraHizalii,
CKOpPOYEHHS YMCENIbHOCTI UM IITaTy NpamiBHUKIB. Ll mincTaBa posipBaHHs
TPYJIOBOTO JIOTOBOPY MOYE BBAXKATHUCS 3aKOHHOKO JIHIIIE TICIS JOTPUMAHHS
NEBHOTO TOPAJIKY Ta BCTAHOBJIEHUX TapaHTii, sKi MOTPeOyIOTh OiibII
PETEIBHOTO aHaizy.

Bignosinno no crarti 22 3akony Ykpainu «IIpo mpodeciiiai crinkw,
iX mpaBa Ta TapaHTil IISJIBHOCTI» y pasi, SAKIIO poOOTOAaBElh IUIAHYE
3BUIBHEHHS TMPAIIBHUKIB 13 TPUYUH EKOHOMIYHOTO, TEXHOJOTIYHOTO,
CTPYKTYPHOT'O YW aHAJOTIYHOTO XapakTepy abo B 3B’SA3KYy 3 JIKBIAAIlEIO,
peopranizaili€ro, 3MiHOW (OPMU BIIACHOCTI MiANPUEMCTBA, YCTaHOBH,
oprasizaiiii, BiH MOBUHEH 3aBYaCHO, HE MI3HIIIEe HK 3a 3 MICAIll 10 HaMi-
YyBaHUX 3BUIBHEHb, HAJATH TEPBUHHUM TNPOQCIUIKOBAM OpTaHi3aIisiM
iH(pOpMaIIiIo 00 IHUX 3aXOAIB, Y TOMY YHCIHI iH(OPMAII0 IPO MPUIHHU
HACTYIHHUX 3BUIbHEHb, KUJIBKICTH 1 KaTeropii MpaiBHUKIB, SIKUX 1€ MOXE
CTOCYBaTUCh, MPO TEPMIHU TPOBEJCHHS 3BUIbHEHb, a TaKOX IPOBECTH
KOHCY/bTAIlli 3 mpodchiikaMu Mpo 3aXOAM IMOJO0 3aroOiraHHs 3BIIbHEH-
HSIM Yd 3BEJCHHSA I1X KIIBKOCTI /10 MIHIMyMYy a00 X TOM’ SKIICHHS He-
CIIPUATIUBUX HACTIAKIB OY/b-SIKUX 3BUIbHEHB [7].

3a3HayeHa BUMOTa 3aKOHY CIOHYKAa€ pOOOTOAABIISl YHUKATH 3ampo-
Ba/pKeHHs (DIKTUBHUX 3MiH B OpraHizailii BUpoOHHIITBA Ta mpaili. KpiMm Toro,
BOHA J]a€ MOXIIMBICTh 3HAWTHU PIMICHHS MIOA0 3MEHIICHHS KUTBKOCTI BUBLIb-
HIOBaHUX TPAIiBHUKIB, a TaKOX MEpPEeBIpUTH, YU Oynu 30epexeHi mpaBa
NpaIiBHUKIB, 5Ki, BIIMOBITHO 0 3aKOHOJABCTBA, MOTPEOYIOTH JOJIaTKOBOTO
3axXUCTy (KIHOK, 1HBaJiAiB, MOJOAI Tomio). Takox y crarti 22 3akoHy
VYxkpainu «IIpo mpodeciiiHi cminku, iX mpaBa Ta TapaHTii TiSITILHOCTI»
nepenbavyeHo, uo npodCrijkKi MaroTh MIPAaBO BHOCUTH MPOIO3HULIT AepikKaB-
HUM OpraHaMm, OpraHaM MiICIIEBOTO CaMOBPSIIyBaHHs, POOOTOIABISAM, iX
00’ €JJTHaHHSM TIPO TIEpEHECEHHsI TEPMIHIB, THMYACOBE MPUITHMHEHHS a00 cKacy-
BaHHSI 3aXO0/I1B, TTOB’I3aHUX 13 BUBIJIbHEHHSM MPAIIBHUKIB, Ki € 000B’SI3KO0-
BUMU I PO3TIISAY.
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VYKpaiHChKHI 3aKOHO/AABEIb, YHUKAIOUN JIEKJIAPATUBHOIO XapaKTepy
1i€7 BUMOTH, BU3HAYUB, 110 pOOOTO/IaBEIlh HE JIMIIIE MA€E MTOBIJIOMUTH MPOQh-
CIUIIKOBI OpraHM MpO 3MiHM B Oprasizaiii BUpOOHMIITBA i Tpami Ta Mpo
HACTYIIHE BUBUIBHEHHS IMPAIiBHUKIB, @ i OTPUMATH 3roJly HA 3BUIHLHEHHS.
VY HaykoBiil JiTepaTypi OOTOBOPIOETHCA AYMKA, IO MUTAHHS, TOB’s3aHI
3 OTPUMAHHSM 3rOAM MPOQCIIIOK Ha 3BUIBHEHHS, MAa€ BUPIIIYBaTHCh HE
3aKOHOJ]ABCTBOM, a KOJICKTUBHUM JIOTOBOpOM. BimmoBimHo mo wactum 1
ctarti 43 Konekcy 3akoHIB Mpo Mpaiio YKpaiHu po3ipBaHHS TPYAOBOTO
JIOTOBOPY 3 MIJCTaB, nmependadeHux myHKTaMu | (KpiM BHUIAIKY JTIKBigarii
HiMPUEMCTBA, YCTAHOBH, OpraHizaiiii), 2—5, 7 crarri 40 Tta mynkramu 2, 3
crarti 41 Kogekcy, Moxe OyTu mpoBelieHe JHIIE 3a MOMEPEAHBOIO 3rO0I0
BHOOpHOTO Opra”y (TMpogCHiIKOBOTO MPEACTaBHUKA), MEPBUHHOI MPOd-
CIIJIKOBOI OpraHi3ailii, 4JIeHOM SKOi € MpaliBHUK, KpiM BUIAJKIB, KOJIU
pO3ipBaHHS TPYAOBOTO JIOTOBOPY i3 3a3HAYEHUX IMMIACTAB 3IHCHIOETHCS
3 MPOKYpopoM, TipariiBHuKOM HarionanpHoi nomimii Ykpainu, Cinyxou 6e3-
neku Ykpainu, JlepkaBHOTO OIOPO po3ciinyBaHb YKpainu, HarioHaisHOTO
AHTUKOPYNIIHHOrO O0po YKpaiHu uM OpraHy, 110 KOHTPOJIOE AOTPUMaHHS
HOJATKOBOTO 3aKOHO/IaBCTBA.

3okpema O. L. IIpoueBcekuil BBaxkae, 110 pO3ipBaHHS TPYAOBOTO
JIOTOBOPY — 1€ HacaMmIiepe]] CrpaBa THX, XTO HOro ykias. TpymoBuii 1OroBip
€ YTO/I0I0, SIKY YKJIaJaloTh JIBI CTOPOHHU: pOOOTOAABELb 1 MpariBHUK. Tomy
CTOPOHHIN BIUIMB (y IIbOMY BHUMAJKy — MpoQCHiyiku) € 3aiBum [8, c¢. 15].
3 oriAay Ha JOCUTH BEJIMKHIA OOCST MOPYIIEHB I10/I0 HE3aKOHHUX 3BUILHEHb
13 poboTn y4acTh mpodeciiHuX CHiIoK € ePpeKTUBHUM (HAKTOPOM, SKUI
1 Hamani 3abe3medyBaTUME TapaHTIIO 3aXMCTy MPAIiBHHUKIB BiJl HE3aKOH-
HUX 3BUIbHEHb.

BaxmBoro Ta He3anepevyHOr0 TapaHTIEO ITi]] 9ac PO3ipBaHHS TPYIOBO-
ro goroBopy 3a myHkTtoM 1 ctarti 40 Kozmekcy 3akoHiB npo mpairo YKpainu
€ BCTAHOBJICHHS MOPSJKY BUBUILHEHHS MpaliBHUKIB, MepeadayeHe craT-
tero 49-2 K3nllY, y skiii BCTaHOBJIEHO, IO MPO HACTYIHE BUBLIHHEHHS
MEPCOHATBHO TOMEPEKAOTh MPAI[IBHUKIB HE TMi3HINIE HIK 332 2 MICHII.
Ile monoskeHHsT MOBHICTIO BigmoBigae BumoraM crtatti 11 Konsenii MOII
Ne 158 mpo mpunuHeHHs TPYAOBUX BIAHOCHH 3 IHIIIAaTUBUA POOOTOMABIIS
1982 p., BiAMOBIMHO A0 AKOi TPAIIBHHUK, 3 SIKAM HaMi4Y€HO NPUITUHUTH
TPYAOBI BiTHOCHHH, Ma€ MpaBo OyTH MOMEPEHKEHUM PO 1€ 32 PO3YMHHIA
CTpoK ab0 Mae€ MpaBO Ha IPOILIOBY KOMIIEHCAIIIO 3aMICTh MOIMEPEIKEeHHS,
SKILO BIH HE BUYMHHUB CEPHO3HOI MPOBUHU, TOOTO TaKO1 MPOBUHH, Y 3B’ SI3KY
3 KO Oyno O HEMOIIIPHO BHMAaraTH BiJ poOOTONABIS MPOJIOBXKYBATH
3 HUM TPYJOB1 BITHOCUHHU MPOTITOM CTPOKY MOIEpeIKeHHs [6].

[HII0'0  BAXKJIMBOIO TapaHTIEI0 3aXHUCTY MpaB MpalliBHUKIB Yy pasi
3BUTHHEHHSI € MPOTOJIOMIEHHS IEPEBAKHOTO MPaBa Ha 3aJIMIICHHS Ha POOOTI
neBHO1 Kareropii oci6. BiqnosigHo no crarri 42 K3nllY mix yac ckopodyeHHs
YUCENHHOCTI YM IITATy MPaliBHUKIB y 3B’S3KY 31 3MIHAMHU B OpraHizamii
BUPOOHUIITBA I Tpalll epeBakKHE MPaBO Ha 3AJIMIICHHS HA POOOTI HANAETHCA
IpariBHUKAM 13 BUIIOKO KBATI(iKAII€I0 Ta MPOYKTUBHICTIO MpaIli.
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3a pIBHUX yMOB MPOIYKTHBHOCTI mpaii ¥ KBamidikamii mepeBara
B 3JIMIIEHH] Ha pOOOT1 HAIA€ThCS TAKUM 0COOaM:

» CIMEWHHUM — 32 HasBHOCTI JBOX 1 OLJIbIlIE YTPUMAHIIIB;

» ocobaM, y ciM’1 IKHX HEMA€ 1HINNX MPAaIiBHUKIB i3 CAMOCTIHHUM
3apo0ITKOM;

» TMpaliBHUKaM 13 TPHBAIUM OE3MEPEPBHUM CTakeM pOOOTH Ha
IbOMY ITiITPUEMCTBI, B YCTaHOBI, OpraHi3aiii;

» TpaliBHUKAM, sKi HABUAIOTHCS Y BUIIUX 1 CEPEIHIX CIeiaIbHUX
y400BHX 3aKiagax 0e3 BIAPUBY BiJ BUPOOHUIITBA;

» ydacHHKaM OOMOBHX iil, iHBaJIiJaM BiHHU Ta 0co0aM, Ha SIKUX
NOIINPIOETHCS YMHHICTh 3akoHy Ykpainu «IIpo craryc BerepaniB BiitHH,
rapaHTii iX COIiaIbHOTO 3aXHUCTY»;

» aBTOpaM BHHAXOJIiB, KOPUCHHUX MOJEJICH, MPOMHUCIOBUX 3pa3KiB
1 paIioHa i3aTOPCHKUX MPOTIO3HITIH;

» TpaliBHUKaM, sKi JiCTaJId HA IbOMY MiJANPUEMCTBI, B YCTaHOBI,
oprasizaiiii Tpy/10Be KaJilTBO M MpodeciiiHe 3aXBOPIOBAHHS;

» ocobaM i3 yHcla JIENOPTOBAHMUX 3 YKpaiHU MPOTATOM 5 POKiB
13 Yacy MOBEpPHEHHS Ha MOCTIHE MiCIe TPOKUBAHHS 10 YKpaiHu;

» TpaliBHUKAM 13 YKCIIa KOJIMIIHIX BIHCHKOBOCIY)KOOBIIIB CTpPO-
KOBOi CITyOu, BIIICBKOBOI CIIy’kOM 3a MPU30BOM Tija 4yac MoOimi3arii, Ha
0coOnMBHIl Tepiof, BIHCHKOBOI CIIy)OM 3a MPHU30BOM OCi0O 0¢ilepchKoro
CKJIay Ta OCi0, SIKI MPOXOAMIN aJbTePHATUBHY (HEBIMCHKOBY) CIIyXKOy —
YIPOJIOBXK 2 POKIB 3 JHS 3BUILHEHHS 1X 31 CITY)KOH.

[lepeBara B 3anmuiieHHi Ha poOOTI MOXKE HAJABATHCS TaKOX 1HIIAM
KaTeropisiM MPAIiBHUKIB, SIKIIO 1€ TIepe10a4aeThCs 3aKOHOIaBCTBOM Y KPaiHHL.

JIOITBHO 70 HABEJCHOTO MEPEeJiKy BHECTH TAKOX THX, XTO MOTpe-
Oye OJTaTKOBOTO 3aXUCTy, a came: MOJIOJWX MPAIiBHUKIB Ta 0Ci0, M0
€ BHYTPILIHKO MEPEMIIICHUMH (TIEPECEIICHIIIB).

JlocuTh IIKaBO PO3TJISHYTH TEpeTiK Oci0, SKi MalTh MEepeBaKHE
NPaBo Ha 3aJIMIIEHHS Ha poOOTi, HaABEIEHUH y MPOeKTi TPpyaoBOTO KOJACKCY
Vkpaian. Y crarti 91 3a3HaueHo, Mo 3a piBHUX YMOB MO0 KBajigikarii
Y MPOTYKTUBHOCTI TIpalli IepeBara HaJaeThCsl TAKUM TpaIliBHUKAM:

» i3 ciMeliHUMHU O0OOB’SI3KaMHU — 32 YMOBH HAsBHOCTI B HHUX JIBOX
1 OiIbIIIe yTPUMAHIIIB;

» yCiM’T IKUX HEMa€ IHIIUX 0Ci0 13 CAMOCTIMHUM JDKEPEIIOM JIOXOIIB;

» SKi MamTh TPUBAIIIIWK Oe3nepepBHUN CTaXk pOOOTH B I[HOTO
poboToaaBIis;

» SKi HABYAIOTHhCS 3a HAMpaBJICHHSIM pPOOOTOAaBIS aboO ITiJIBHU-
IIyIOTh KBamidikailito 6e3 BiJpuBYy BiJl BAPOOHUIITBA;

» SIKi OTpUMalld, TPAIIOI0YUd B 1HOTO pOOOTOHABISI, TPYIOBE
KaJITBO 4u podeciitHe 3aXBOPIOBAHHS,

» 13 4Hucla MPUHHATUX HA POOOTY MPOTSATOM OCTaHHIX 2 POKiB
y paxyHOK OpoOHi 41 KBOTH [9].

[Tonoxxenns npoekty TpyaoBoro koaekcy YKpaiHu 3BYKYIOTh Mepestik
0ci0, SKi MalOTh MEPEeBaYKHE MPABO Ha 3AJMIICHHS Ha POOOTIi, MOPIBHIHO
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13 yuHHUM KozekcoM 3aKkoHIB Mpo mpairo YKpaiHu, 10 He MOXKE CIPUSTH
HAJIE)KHOMY 3aXHCTy JesSKMX KaTeropil mpaumiBHUKIB. OnHak ctaTTio 91
npoekty TpymoBoro Kogekcy YKpaiHH JOTOBHEHO JyXKe aKTyaJIbHOIO YacTH-
HOW 4, y saKiil 3a3HadyeHo: «lIpaliBHUK, KUK Mae MEepeBaXKHE MPaBO Ha
3QJIMIIICHHS Ha POOOTI 3 IEKUIHKOX MiACTaB, BCTAHOBICHUX YACTHHOO 2 IT1€1
cTarTi ab0 IHIIMM 3aKOHOM YU KOJEKTHBHHM JIOTOBOPOM, HE MOXe OyTh
3BUIBHEHUH y 3B’A3KYy 31 CKOPOUYEHHSM INTATy 3a HASBHOCTI MPAIliBHUKIB,
K1 MalOTh TaKe MPaBoO 3a MEHIIOI KUIBKOCTI MiZCTaB. 3a HasSIBHOCTI B Tpa-
I[IBHUKIB TIEPEBAKHOTO TpaBa Ha 3aJUIICHHS Ha PoOOTI 3 PIBHOI KUIBKOCTI
IiICTaB MEepeBaKHE MPAaBO Ma€ TOH 13 HUX, MiJICTaBYy SKOTO HAa3BaHO B Yac-
TUHI 2 1Ii€1 CTATTi paHime.

3 orsgAy Ha 3a3HadeHe JOIIILHO 4YacTHHY 2 cTaTTi 91 mpoekrty
TpynoBoro kojekcy YKpaiHu BUKIACTH TAKUM YHHOM:

«3a piBHUX yMOB INOAO KBami(ikamii Ta MPOAYKTUBHOCTI TMparli
nepeBara B 3aJIMIIEHH] Ha poOOTI HAIA€ThCS TAKUM IpaIliBHUKAM:

» CIMEHHUM — 32 HassBHOCTI JIBOX 1 OiJIbIlIe YTPHUMAHIIIB;

» ocobaM, y ciM’1 IKHUX HEMA€ 1HINMX MPAaIiBHUKIB i3 CAMOCTIHHUM
3apo0OiTKOM;

» TpaliBHUKAM 13 TPUBAJIUM O€3MEepEepBHUM CTakKeM pOOOTH Ha
IbOMY ITiITPUEMCTBI, B YCTaHOBI, OpraHi3aiii;

» TpaIliBHUKAM, SKi HABYAIOTHCS Y BHIIKMX 1 CEPEAHIX CIEI[iaIbHUX
y400BHX 3aKiagax 0e3 BIAPUBY BiJ BUPOOHUIITBA;

» yyacHukaMm OOHOBHUX MiH, iHBaJiaM BIHHM Ta oco0aM, Ha SIKUX
NOLINPIOETHCS YMHHICTh 3akoHy Ykpainu «IIpo crartyc BerepaniB BiitHH,
rapaHTii X COLIaTbHOTO 3aXHUCTY»;

» aBTOpaM BUHAXOJiB, KOPUCHUX MOJIEJICH, MPOMHUCIOBUX 3pa3KiB
1 paIioHa i3aTOPCHKUX MPOTIO3HITLIH;

» TpaliBHUKaM, SKi JICTaly Ha [[bOMY IiJIIPUEMCTBI, B YCTaHOBI,
oprasizaiii Tpy10Be KaJilTBO M MpodeciiiHe 3aXBOPIOBaHHS;

» BHYTPILIHBO MEPEMIIIICHUM 0C00aM;

» TpaliBHUKAM i3 YMCIa KOJMIIHIX BICHKOBOCIYKOOBIIIB CTPOKOBOT
CITy>k0OH, BINCHKOBOI CITYy>KOH 3a IMPU30BOM ITiJ] Yac MOO1TI3allii, Ha 0COOIUBUIN
nepioj, BIWNCHKOBOI CIIYKOHM 3a MPU30BOM OCIO O(DIIEpChKOro CKIamy Ta
0ci0, SIKi MPOXOAMIN aTbTePHATHBHY (HEBIHCHKOBY) CIIy’KOy — YIPOJIOBXK
2 pOKIB 13 HS 3BUTBHEHHS 1X 31 CIIYXO0Wu;

» 13 uncia NPUWHATHX Ha POOOTY MPOTATOM OCTaHHIX 2 POKIB
y paxyHOK OpOHI YH KBOTH.

JIOIaTKOBOIO TapaHTIE0 MiA 4Yac pO3ipBaHHS TPYAOBOIO JOTOBOPY
3 1HII[IaTUBU POOOTOIABIIA, BIAMOBIIHO 0 MYHKTIB 1, a Takox 2 ¥ 6 crat-
11 40 Kozekcy 3akoHiB mpo mpairo YKpaiHu, € BUILIaTa BUXITHOI JOIOMOTH,
BignoBigHO mo crarti 44 K3nllY, y po3mipi HE MeHIe OAHIET cepeaHbO-
MICSTYHOT 3ap00OiTHOT IITATH.

He Bukimnkae cymHIBIB, IO OyJib-SIK€ MOPYLIEHHS BCTaHOBJIEHOTO
3aKOHOM TMOPSAKY HPUIUHEHHS TPYJOBOTO JIOTOBOPY, NepeadauyeHoro
gactuaOoto 1 crarti 40 K3nllY, a takox HemOTpMMaHHS BCTaHOBJIEHUX
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rapaHTiil IOpUIMYHO BU3HAETHCS HE3aKOHHUM 3BUIBHEHHSM Ta TaKHUM, IO
y BIINOBITHOMY TOPSIIKY MOKe OYTH OCKap:KeHE IO KOMIIETEHTHOTO OpraHy.

[IpakTuka CBiTYUTH, IO HEMOOJUHOKI BUIIAJKH, KOJH TICIS CKOPO-
YEeHHS TMPAI[iBHUKIB pOOOTOMABII MOBEPTAIOTHCS J0 MHUTAHHS MMOHOBIICHHS
mTaTy MpaliBHUKIB. 3a IUX OOCTaBUH €(EKTUBHO i€ TapaHTis PO
nepeBakHe MPABO Ha YKIAACHHS TPYJOBOTO JOTOBOPY B Pa3i MOBOPOTHOTO
NPUIHATTA Ha poOOoTY, Bu3HaueHa B ctarTi 42-1 Komekcy 3akoHIB mpo mpaiito
VYkpainu, B sAKii B iMmepaTtuBHi (opMi MPOTOJONIEHO, IO MpaliBHUK,
3 SIKUM PO3IpBaHO TPYIOBHUM JOTOBIp 13 MiACTaB, MepeadauyeHuX MyHKTOM |
crarti 40 1BOTO KOJMEKCy (KpiM BHMNAAKY JIKBifamii miampueMcTBa,
YCTaHOBH, OpraHi3ailii), yImpoJa0oBK OJHOTO POKY Ma€ MpaBO Ha yKJIaJICHHS
TPYJIOBOTO JOTOBOPY B pa3i MOBOPOTHOTO MPHUHHATTS HAa POOOTY, SIKIIO
BJIACHUK YH YIOBHOBR)KCHHI HUM OpraH mpuiiMae Ha poOOTy IMpalliBHUKIB
aHaJIOTIYHOI KBasi(iKarii.

[lepeBaxkHe mpaBO Ha YKJIAQJE€HHS TPYIOBOTO JOTOBOPY B pasi
MOBOPOTHOT'O MPUIHATTS Ha POOOTY HAala€ThCsl 0co0aM, 3a3HAUYEHUM y CTaT-
Ti 42 K3nllYTa B iHmmMX Bumamkax, nmepen0adeHux KOJEKTUBHHUM JOTO-
BOPOM. YMOBH BiJTHOBJIEHHS COLIaTbHO-TIOOYTOBHX TLIBT, SKI MPAIliBHUKA
MaJli JI0 BUBUTbHEHHS, BU3HAYAIOTHCS KOJIEKTUBHUM J10TOBOpOoM. [lonoxenHs
Ii€i CTaTTi MOBHOIO MIPOI0 3HAWILIA BimOOpa)keHHS B CTaTTi 92 MpOeKTy
TpynoBoro Kozekcy YKpaiHu.

[H1I0R0 TapaHTi€ro MiJ Yac NPUIUHEHHS TPYIO0BOTO JOTOBOPY TaKOX
HajexHe opopMIIeHHS 3BUIBHEHHs MpalliBHUKa 3 poOoTH. BigmorigHo 10
crarti 47 K3nllY BnacHuk abo ynoBHOBa)XeHHI HUM OpraH 3000B’s3aHHUI
y JIeHb 3BUTPHEHHS BHJATH NPALIBHUKOBI HAJEKHO O(GOPMIIEHY TPYIOBY
KHIKKY Ta MPOBECTH 3 HUM PO3PaxXyHOK y CTPOKH, 3a3HayeHi B ctarti 116
ILOTO KOACKCY. Y pa3i 3BUIbHEHHS NpAIiBHUKA 3 1HII[IATUBU BIIACHUKA YU
YIIOBHOBKEHOTO HHM OpraHy OCTaHHIN 3000B’S3aHUN TaKOX Y JICHb
3BUIbHEHHS BUAATH HOMY KOMIIO HaKa3y Mpo 3BUIbHEHHS 3 poOoTH. B iHIIHMX
BUIAJKaX 3BUIBHEHHS KOsl HAaKa3y BUJAETHCS HAa BUMOTY IpalliBHUKA.
VY pasi mobimizanii BiacHuKa — Gi3udHOT 0c0OU CBOT 000B’SI3KM, BU3HAUCHI
I[I€}0 CTATTEI0, BIH Ma€ BUKOHATHU BIPOJOBXK MICSIlS TICIs CBOEI IeMO0i-
Ji3arii 6e3 3acTOCYBaHHS CaHKIIIH 1 mTpadis [5].

JIOIaTKOBUMU TapaHTISIMU IIiJ 4ac PO3ipBaHHS TPYJAOBOTO OTOBOPY
3 iHIiaTUBH poOOTOMABIS € 3a00poHa Ha 3BUILHEHHS BAariTHUX J>KiHOK
1 KIHOK, K1 MaroTh aiTed. BigmosimHo g0 yactuHu 3 crarti 184 K3nllVY
3BUIBHEHHS BariTHUX IHOK 1 JKIHOK, SIKI MalOTh JITE€H BIKOM 110 3 pOKIB
(o 6 pokiB — 3rigHO 13 yacTuHOIO 6 crarti 179 K3ullY), onnHokux maTepis
3a HAsABHOCTI JUTUHU BIKOM /10 14 pokiB a00 NTUTUHH-IHBAJIAA 3 1HIIATUBU
BJIJACHMKA YM YIOBHOBaXEHOTO HHUM OpraHy He JIONMYCKA€TbCS, KpiM
BUITAJIKIB TIOBHOI JIIKBiamii MiANPHEMCTBA, YCTAHOBH, OpraHizallii, Kojau
JIOMYCKAETHCS 3BUTBHEHHS 3 000B’I3KOBUM IIparieBiIamTyBaHHsIM. O00B’ sI3KOBe
npaneBialTyBaHHs IUX JKIHOK 3IHCHIOETHCS TaKOX Yy BHIAAKaX ix
3BUIBHEHHSI ICJI 3aKIHYEHHSI CTPOKOBOTO TPYAOBOro oroBopy. Ha nepion
IpaleBIalTyBaHHS 32 HUMU 30€epira€Tbcs cepeaHs 3apo0iTHa muiata, IpoTe
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He Ounbie 3 MICAIIIB 13 JHS 3aKIHUEHHS CTPOKOBOTO TPYAOBOTO JOTOBOPY [6].
3riJHO 3 BKa3aHOIO CTATTEI0 HE JIOMYCKAEThCS 3BUILHEHHS BariTHUX >KIHOK
3 iHIMiaTHBU POOOTONABIISI, MPOTE JOMYCKAETHCS 3BUIBHEHHS 3a3HAYCHHX
KIHOK Y 3B 53Ky 13 3aKiHUEHHSIM TPYAOBOTO IOTOBOPY (4acTuHa 2 cTaTTi 36
K3nllY). ¥ monoxxeHHsAX I1i€l CTATTI BKa3aHO, IO TakKi KIHKHA MiAJIATal0Th
000B’SI3KOBOMY TPAIICBIIAMNTYBAHHIO Ta 3a HUMHU 30€pira€ThCcsi CepemHin
3apo0iTOK, TpoTe OuTbie HiXK Ha 3 Micsmi. 3po3yMiIo, IO TaKUX >KIHOK
y Cy4acHHX YMOBaX HEMOXKJIMBO MPAIIEBIAIITYBATH, TOMY M BaKKO 3r0J0M
3HaliTH poOOTYy camocTiiiHO. Taki moyioxkeHHs 30eperiuch 1 B crarti 108
npoekTy TpymoBoro kojekcy YKpainu, y sKiii 3a3Ha4eHO:

«1) 3a00pOHSIETHCS 3BUTPHEHHSI BaTiTHUX JKIHOK 1 )KIHOK, SIKI MAlOTh
JTe BIKOM 110 3 pokiB a00 MUTHUHY-1HBaJiA, 3a 1HIIIATUBOIO POOOTOIABII,
KpiM BHIAJIKIB JIKBIAIIl IOPUIMYHOI 0COOU POOOTOMABIS O€3 MPaBOHACTYII-
HUIITBA, IPUMMHEHHS (HI3UYHOI0 0COOO0X0 BUKOHAHHS (DYHKIIIH poOOTONABIIS;

2) 3a00pOHSETHCS 3BIILHEHHS OJIMHOKUX MaTepiB, sIKI MAlOTh JITEH
BIKOM JI0 15 pokiB, KpiM BUNAIKIB JIIKBiaIil IOPUANIHOI 0COOHU pOOOTO-
JaBIst 0e3 TPAaBOHACTYITHUIITBA, MPUITMHEHHS (PI3MYHOI0 OCOOOI0 BUKOHAHHS
¢yHKIii poOOTOAABIS, a TAaKOX 13 MiACTaB, mepeadadeHux cTarrero 93
uboro Kogekcy;

3) y Bumagkax 3BUTRHEHHS MpPAILiBHUKIB, 3a3HAYEHUX Yy YacTHHaX |
Ta 2 1€l cTaTTi, y pasi JIKBigamii OPUIUIHOI ocoOu — poOOTOMABIIA,
NpUIUHEHHS (i3UIHOI0 0COOO0K0 BUKOHAHHS (YHKIIIH poOOTOIABII, a TAKOXK
y 3B’SI3KYy 13 3aKIHYEHHSIM CTPOKY TPYAOBOIO JOTOBOPY iM BHILIAYY€ETHCA
BUXIJHA TOTIOMOTa B PO3Mipi HE MEHIIE TPUMICIIHOI CepeaHbOi 3apo0iT-
HOI Tmatuy» [9].

JlominbHO BUKIIOUKTH 13 yacTuHU 3 ctarti 108 mpoekty TpynoBoro
KOJIEKCY YKpaiHH CIIOBa «a TaKOX Y 3B’S3KY 13 3aKIHUEHHSIM CTPOKY TPY-
JIOBOTO JIOTOBOPY» Ta BUKIIACTH IO HOPMY TakK: «Y BHUMAJKaX 3BUTbHEHHS
MpaIliBHUKIB, 3a3HaUYCHUX Yy YacTUHaAX 1 1 2 11i€i cTaTTi, y pa3i JiKBigamii
IOpUINYHOT 0COOM — POOOTONABI, IPUTTMHEHHS (DI3UYHOI0 0COO0I0 BHUKO-
HaHHS (PyHKLIH poOOTOAABI iM BHIUIAYY€ETHCS BUXIHA JOMOMOTa B PO3MIpi
HE MEHIIIe TPUMICSYHOI CepeIHbO1 3apOOITHOT TIATHY.

JlomaTtkoBl TapaHTii MIOAO 1HIIWX KaTEropid MpaliBHUKIB IMiJ 4ac
pO3ipBaHHS TPYAOBOTO IOTOBOPY HATAIOTHCS HETIOBHOJIITHIM TpaIliBHUKAM.
BignoBigno mo crarti 198 K3nllY 3BinbHEHHS MpaliBHUKIB MOJIOJIIE
18 pokiB 3 IHII[IATUBU BJIACHUWKA YM YINOBHOBA)KEHOT'O HUM OpraHy JIOITycCKa-
€TbCS, KPIM JOTPUMAHHS 3arajbHOrO MOPSJIKY 3BUIbHEHHS, JIMIIE 32 3r0/I0H0
paifoHHO1 (MichKOi) ciayk0u B cmpaBax nitedl. Ilpu 1pomy 3BiTbBHEHHS
3 MiICTaB, 3a3HaueHux y myHkTax 1, 2 ta 6 crarti 40 K3nllY, npoBaguThcs
JMIIE Y BUHSATKOBUX BUIAAKaX 1 HE JOMYCKA€ThCs 03 mpalleBiIallTyBaHHS.

JlogaTkoBi rapaHTii mijx Yac MPUIMHEHHS TPYAOBOTO TOTOBOPY HaJa-
IOTBCSl WIeHaM Mpo(CIiTKOBUX opraHiB. BiamosigHo mo cratti 41 3akoHy
VYxpainu «IIpo mpodeciitai crinku, iX mpaBa Ta rapaHTii AiSUTBHOCTI» 3BiTb-
HEHHS 4IEHIB BUOOPHOTO MPOQCILIKOBOIO OpraHy MiIPUEMCTBA, YCTaHOBH,
opranizamnii (y TOMy YHCII CTPYKTYPHHX MiJpO3iJiB), HOr0 KEepiBHUKIB,
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npodCIiIKOBOrO MpeAcCTaBHUKA (TaM, Jie HE OOMpaEeThCcs BUOOPHUN OpraH
npodCniyiku), KpiM JOTPUMAHHS 3arajbHOr0 MOPSAKY, TOMYCKAEThCS 3a
HasIBHOCTI MONEPEIHBOT 3r0/IU YJIEHIB BUOOPHOTO OPTraHy, a TAKOX BHILOTO
BUOOpPHOTO oprany miei npodcniiku (00’ eqHaHHS MPOGCIIIOK).

3BITBHEHHS 3 1HIIIATUBH pOOOTOJABIIS MPAIIBHUKA, IKHMH 0OUpaBCs
JI0 CKIaay mpo¢CmiIKOBUX OpraHiB MiANPHEMCTBA, YCTAaHOBH, OpraHi3allii,
HE JIOMYCKA€ThCS MPOTITOM POKY MICHsl 3aKIHYEHHS] TEPMiHY, Ha KU BiH
obupaBcs, KpiM BHUMNAJKIB MOBHOI JIKBIJaIll MANPUEMCTBA, YCTAHORBH,
oprasizaiiii, BUsIBJI€HOT HEBIJIMOBIIHOCTI TMpalliBHUKA 3aiiMaHiil mocaai abo
BUKOHYBaHI poOOTI BHACHIIJOK CTaHy 3/I0pOB’s, IO MEPEHIKOPKAE MPOIOB-
JKEHHIO 1Ii€] pob0TH, a00 BUMHEHHsI MPAaIiBHUKOM i, 3a sKI 3aKOHOJaB-
CTBOM Tiepen0ayaeTbCs MOMKIMBICTD 3BUIBHEHHS 3 POOOTH YM 31 CIYKOH.
Taka rapaHTisi HE HAJA€ThCS TMpAIliBHUKAM y pPa3i JOCTPOKOBOTO TPHITH-
HEHHS IOBHOBAXXEHb Y WX OpraHax y 3B’s3Ky 3 HCHAJIC)KHUM BUKOHAHHSIM
CBOIX 00OB’SI3KIB UM 3a BJIaCHUM Oa)KaHHSM, 32 BUHITKOM BHUIIAIKIB, KOJU
11e 00YMOBITIFOETHCS CTAHOM 370POB’st [7].

3rigao 31 crarrero 116 K3nllY mig wac 3BUTbHEHHS MpalliBHUKA
BUIUIATa BCIX CyM, II0 HaJEXaTh HOMY BiJl MiANPUEMCTBA, yCTAaHOBH,
opranizaiii, MpoBagUTLCA B JICHb 3BUIBHEHHS. SIKIIO MpAaIiBHUK y JCHBb
3BUIPHEHHSI HE MpAaIlOBaB, 3a3HAYCHI CyMHU MarOTh OyTH BUIUTAY€HI HE
Hi3HIIIe HACTYITHOTO IHS TiCIis HpGI[’?IBJ'IeHHSI 3BUIBHEHUM HpaI_IiBHI/IKOM
BUMOTH TIPO PO3PAXYHOK. [Ipo HapaxoBaHi CyMH, HaJICKHI MPAI[iBHUKOBI
miJ] 9ac 3BUILHEHHS, BJIACHUK a00 YIMOBHOBR)XCHHA HUM OpraH IMOBUHEH
MUCHMOBO TTOBIJOMUTH TPAIliBHUKA TIEPE]] BUTIIIATOIO 3a3HAYCHUX CYM.

VY pasi crmopy mpo po3Mip CyMm, HaJe)KHHX MPAIiBHUKOBI Mija dac
3BUTLHEHHS, BIIACHUK 200 YIOBHOBaKEHUI HUM OpraH y OyJIb-IKOMY pa3i Ma€e
B 3a3HaueHn# y ctarti 116 K3nllY cTpok BUIUIATUTH HEOCTIOPIOBAHY HUM CYMY.

Baprto BuM3HaTH, 10 MOPYIIEHHS CTPOKIB BHUJAYl TPYJOBOI KHIKKH
Ta PO3PAXyHKY IiJ] Yac 3BUILHEHHS 3 POOOTH € OJIHUMHU 3 HAMUMCETHHITIHNX
MOPYIIEHB 13 00Ky poOOTOMABI, a TOMY IS TipoOsieMa MmoTpedye JT0aaTKOBOI
yBaru. PoGoToaBens B IeHb 3BUTBHEHHS HE 3aBXKIM BUIAE HAJIC)KHUM YHHOM
oopmiIeHy TPYIOBY KHIXKKY ¥ KOTIIO HaKa3y Mpo 3BUIBHEHHS, HE TOBOPSIYN
BXKE MPO BUILIATY MPAI[IBHUKOBI BCIX HAJIEKHUX CyM, IO € MiJCTaBOIO JIJIs
OCKap KeHHS TaKuX Jii poOOTOAABI B KOMIIETEHTHOMY OpTaHi.

VY 3B’s13Ky 3 aHAII30M 3a3HAYEHUX T'apaHTIN MiJABUINYETHCS yBara 10
BU3HAYCHHS W TMPAKTUKHU 3a0e3leYeHHs TpaBa Ha 3aXUCT y pasi, SKIIO
NpaliBHAK BBa)XKae, IO MOTO MpaBa OynM MOpPYIIEHI MiJ 4yac 3BIILHEHHS
3 pobotu 3 iHimiaTmBH poboTonaBis. Lle mpaBo BiH peani3oBye HUIAXOM
OCKap>KeHHs il poOOTONABISI B KOMIIETEHTHOMY opraHi. [lopsmok Takoro
OCKAapKeHHSI BU3HAYAETHCSA TaBOIO 15 «lHAMBIAYyanbHI TPYAOBI CHOPI»
K3nllV, y crarri 221 sikoro BKa3zaHO, IO TPYAOBI CHOPH PO3TISAAIOTHCS
komicismu 13 TpynoBux cropiB (KTC), a Takox pailoHHUMH, paliOHHUMU
B MICTi, MICbKUMH YH MlCBKpaI/IOHHI/IMI/I CYJIaMH. Takuit TOPS/IOK PO3IIsLY
TPYJOBUX CIIOPiB, MO0 BUHHWKAIOTH MIDK MPAIiBHAKOM 1 BIACHUKOM a0o0
YIIOBHOBA)KEHUM HHM OPTaHOM, 3aCTOCOBYETHCS HE3aJeXHO Bia dopmu
TPYIOBOTO JIOTOBODPY.
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Binnogigno o crarti 224 K3nllY KTC € 060B’s13Kk0BUM TTEpPBUHHUM
OpraHoM HIOJ0 PO3IIIANY TPYAOBUX CIOPiB, SKI BUHUKAIOTH HA MiIMPH-
€MCTBaX, B YCTaHOBax, OpraHizalliixX 13 YMCIOM MpPAIIBHUKIB HE MEHIIE
15 gonoBik. TpynoBwmii crip migsirae po3rasay B KTC, skmo mpaniBHEK
CaMOCTiiiHO a0 3a ydacTio mMpo(CHiIKOBOI OpraHizallii, mo MpeacTaBise
Horo iHTepecH, HE BpEryJIOBaB PO301KHOCTI MiJ 4Yac Oe3mocepeaHix
NIePETOBOPIB 13 BIACHUKOM a00 YMOBHOBa)XEHHUM HMM OpraHoM. Y crarTi 225
K3nlTY BcTanoBmioOTHCS cTpoku 3BepHeHHs mpaiiBHuka 10 KTC. 3okpema
3a3HAYAETHCA, MO MpaliBHUK Moke 3BepHYTHCH 10 KTC y Tpumicsunmii
CTPOK 13 JTHS, KOJIM BiH Ji3HaBCsA 200 MaB Ji3HATUCH NIPO MOPYIICHHS CBOTO
npaBa, a B CIIOpax MpO BUILIATY HaJEKHOI HOMY 3apo0iTHOI miaTh — 0e3
oOMexxeHHs1 Oyab-akuM cTpokoM. OcoOIMBO MiAKPECINMO T€, IO CTPOKY
JABHOCTI, 3T1/IHO 13 YWHHUM KoJeKcoM 3aKOHIB Mpo Mpaifo YKpaiHu, o0
CTSTHEHHs 3apoOiTHOI IIaTH HE ICHYE, 1 1€ BaXJIMBA TapaHTis, OCKUIBKA
NpaliBHUK HE 3aBXJAM MOXE 3HATHU MPO MOPYIIEHHS CBOro npasa. BoHo
MOK€ BUSIBUTHCH HaBITh 4epe3 JEKUIbKAa POKIB MiC/I MPUIHHEHHS TPYJIOBUX
BIJIHOCHH, TOJl 0co0a MOXX€ 3BEpPHYTHUCA 3 TMO30BOM 10 CYyIy UI0JI0
CTATHEHHS BCIX HaJleKHUX 1M BUIIAT. [[oIiIpHO 30€pertu Ifo TapaHTiio
B TpynoBomy xonekci YKpaiau.

[Topsimok 1 cTpoku po3rsay TpyaoBoro cnopy B KTC mosHO
1 KOHKPETHO BU3HAUarOThCA cTaTTsiMu 226 ta 227 K3nllY. OckapxyroTbes
pimeHHs koMmicii mpotsarom 10-7eHHOTO CTPOKY B CYJOBOMY TMOPSJIKY.
Pimennst KTC mignsraioT BUKOHAHHIO POOOTOMABIEM Yy 3-IIEHHHUI CTPOK
micyst 3akindeHHs 10-aeHHoro CTpoKy Ha ockapkeHHs (ctarTst 229 K3nllY).

HismeHicth KTC € HeedekTuBHOW0 Yepe3 Te, 10 BOHA (HOPMYETHCS
TPYAOBUM KOJIEKTHBOM 3 ypaxyBaHHSM IPOIO3UIIA KEPIBHHUIITBA 13 Ipa-
I[IBHUKIB, SIKI B TPYJAOBOMY BIJHOIIEHHI 3aJie’KHI BiJl pOOOTOJABI Ta,
BIZIMIOBITHO, HE MOXKYTh OyTH TOBHICTIO HE3aJIEKHUMH I1iJ] YaC BHPIIICHHS
TPYIOBOro cropy. Y 0araTb0X BHUIIAQJKax Ha MIAIPUEMCTBAX B3arajii He
yrBOprotoThest KTC, 60 11e He 000B 130K poOOTOAABLIA, @ TPYIOBUN KOJIEKTUB
HE 3aBXK/IM TOTOBHHA 70 ()OPMYBaAHHS TAKOTO OpraHy, 0COOJIMBO HA HEBEIHUKUX
HiANPUEMCTBAX Ta TUX, IO HaJeXaTh O MPUBATHOI (POPMHU BIACHOCTI.
Le cBimunTh MPO TE, MO0 BUPIIICHHS TPYAOBUX CHOPIB B TPYAOBUX KOJEKTH-
Bax ce0e BIMDKWJIO 1 TOMY HE MOXKe OyTH HaJEKHOK TapaHTIEHD 3aXUCTY
IpaB MpaLiBHUKIB.

Sxmo TpynoBuii crip (HanmpuKiIaz, Mpo He3aKOHHE 3BUTbHEHHS) Oy/e
BUPIIIIEHO Ha KOPUCTH MpAIiBHUKA, TO OCTaHHIH, BIAMOBIAHO A0 cTaTTi 235
K3nllY, noBunen Oyt MOHOBIEHHUI HA MONIEpEAHI poOOTI OpraHOM, SKHMA
po3MIIAaaB crip, 1 el opraH BOJHOYAC Ma€ MPUMHATH PIlIEHHS PO BUILIATY
MPAIiBHUKOBI CEPEAHBOTO 3apO0ITKY 3a Yac BHUMYIIECHOTO MPOTYIY, MPOTE
He Oumpme HiX 3a | pik. BakimBoro rapanri€lo mpaBa Ha 3aXHCT BiX
HE3aKOHHOTO 3BUIBHEHHS € Te, L0 PIlIEeHHS MPO MOHOBJIEHHS HAa POOOTI
HE3aKOHHO 3BUIBHEHOTO MpAaIliBHUKA MPUHHATE OPTAHOM, SIKUH PO3IIIsiIae
TPYIOBHI crip, MiAJIAra€ HEralHOMY BUKOHAHHIO Ha KOPUCTH MpalliBHUKA.
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["apanTii NpuUnUHEHHS TPYAOBOrO JOTOBOPY, Y TOMY YHUCII MpPaBoO
NPAIIOI0YNX Ha 3aXUCT BiJl HE3aKOHHOT'O 3BUILHEHHS, € BXKJIMBUMHU CKIIAJ-
HUKaMU HaJIe)KHOI peajizailii KOHCTUTYLUIHHOTO MpaBa JIIOJAUHUA Ha TMpalto
B YKpaiHi, CBIT4aTh MPO JIEBICTH COIIAILHOT M MPABOBOI MOMITUKH B IEPKaBi,
a TaKOXK IMPO MOJAIBIIMKA PO3BUTOK HAIIOHATIBHOTO 3aKOHO/ABCTBA Ta MOOY-
JIOBY IIPaBOBOI JIep>KaBH.

BucnoBku. Bci mifcTaBu NPUMMHEHHS TPYAOBOTO JIOTOBOPY 3 iHI-
1iaTHBH poOOTOAABIIS, 3a3HaueHi B ctarTi 43 K3nllY, MoxkHa moaumiTy Ha 1Bi
TpyNu: 3BUTLHEHHS 3 MIJCTaB, y SKWX € BUHA MpaiiBHUKA (IyHKTH 3, 4, 7, 8),
Ta 3BUIBHEHHs 3 MIJCTaB, 1[0 HE 3aJie’KaTh BiJ BOJII (BHHHU) MpalliBHUKA
(mynxtu 1, 2, 5, 6, 10,11). Koxna 3 miAcTaB NMPUNUHEHHS TPYI0BOTO
JIOTOBOPY Ma€ CBiM MOPSIOK i rapaHTii, 6e3 JOTPUMaHHS SKUX 3BUTbHEHHS
HE MO)KE€ BBAKATHCS 3aKOHHUM.

["apanTito Mpo HEAOMYCTUMICTh 3BUILHEHHS 3 pOOOTH i Yyac TUMYa-
COBOI HEMpale3IaTHOCTI MpAaIliBHUKIB, 3aKpiljieHy B 4YacTHHi 3 ctaTTi 40
K3nllVY, ska noummproeTbest Ha BUMIAKU IPUITUHEHHS] TPYAOBOTO JOTOBOPY
3 iHII[iaTUBU POOOTOABIISA, HEOOXITHO MOMIMPUTH HA BC1 BUMAJKU MPUIIH-
HEHHsI Tpya0BOro gorosopy. s mporo yactuny 3 crarti 40 K3nllY Bapro
BUK/IIOYNTH 13 i€l cTarri Ta gomatd i1 dactuHOm 5 crarri 36 K3nllVY
«[lizcTaBu mpUIMHEHHS TPYAOBOTO JAOTOBOPY», BHKJIABIIN TAaKUM YHUHOM:
«He nomyckaeThcst 3BUTPHEHHS TpaIliBHUKAa B TEpioJ HOTO THMYACOBOI
Hempane3gaTHocTi (KpiM 3BUTbHEHHS 3a MyHKTOM 5 crtarti 40 K3mlIlY),
a TakoX y mepion mepedyBaHHS MpamiBHUKA y BiamycTmi. Lle mpaBuno e
MOMIMPIOETHCS. HA BWITAJIOK TMOBHOI JIKBiJaIii MiANMPUEMCTBA, YCTAHOBH,
oprasizartii».

[Tporonyemo 3 wacturam 3 crarti 108 mpoekty TpymoBoro xomekcy
VYKpaiHu BHKIIOUUTH CIIOBA «a TaKOX Y 3B A3KYy 13 3aKiHUEHHSIM CTPOKY
TPYZIOBOTO JOTOBOPY» Ta BHKJIACTH YyacTUHY 3 ctarti 108 mpoekty TpymoBoro
KOZIEKCY YKpaiHH B Takiil penakiii: «Y BUMaJAKaX 3BUTbHEHHS MPAIliBHUKIB,
3a3HAaYCHUX y YacThHax | Ta 2 miei ctaTTi, y pasi JikBimamii OpUIAIHOT
0cobu — poboTOAABIIs, IPUMTUHEHHS (HI3UIHOI0 0COOOK0 BUKOHAHHS (DYHKIIIN
poOOTONaBIT 1M BUILIAYYETHCS BUXIJHA JOMOMOTa B PO3MIpi HE MEHIIE
TPUMICAYHOI CEPEHBOI 3aPOOITHOT TIIATH.

BBaxkaemo, 110 IisTIBHICTh KOMICIH IO TPYAOBHX CIIOpax Hee(PEeKTHB-
Ha 3 Ti€i MPUYHMHH, II0 BOHU (HOPMYIOTECS TPYAOBUM KOJEKTHBOM 13 YMCIIA
NpaLiBHUKIB, SIKI B TPYIOBOMY BiTHOIIEHHI 3aJIeXHI Bix poOOTOHABI Ta,
BIZITIOBITHO, HE MOXKYTh OyTH MOBHICTIO HE3AJIEKHUMH I1iJ] YaC BHPIIICHHS
TPYAOBOTO cropy. Y 0araThbOX BHIIQJKaxX Ha MiJIPUEMCTBAX B3araji He
YTBOPIOIOTHCS KOMICIi IO TPYIOBUX CHOpax, OCKIJIBKU II€ HE € 000B’A3KOM
poboTonaBLs, a TPYAOBUN KOJIEKTHB HE 3aBXKIU TOTOBHH 10 (GOPMyBaHHS
TaKOTO OpraHy, OCOOJMBO HAa HEBEIMKHX ITIIMPHEMCTBAX, & TAKOX MiANPHU-
€MCTBAX, [0 HAJISKATh JI0 MpUBaTHOI popmu BiacHocTi. Lle cBimunTs mpo Te,
10 BUPIMIEHHS TPYJOBUX CHOPIB HA BUPOOHWYOMY piBHI cebe HE BUIIPAB-
JlaJi0 Ta HE MOXKe OyTH HAJEKHOIO TApPAHTIEI0 3aXUCTY IMpaB MPAIliBHUKIB.
VYci cropu, siKi He MOXKYTh OyTH BUpIIIEHI CTOPOHAMHU TPYIAOBHX MPaBO-
BiJTHOCHH IIUISIXOM TIEPETOBOPIB, CIIi/I BUPINITYBATH Y CYIOBOMY MOPSI/IKY.
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Kregul Yu., Khromei V. Constitutional guarantees for protection of employees
from illegal dismissal.

Background. The entire system of guarantees is established by legislation for
proper implementation of human rights to work in Ukraine. However, most of existing
guarantees have lost their relevance, are declarative and cannot effectively promote the
protection of the employee from illegal dismissal in connection with intensive socio-
economic transformations in our state. Therefore, the search of new approaches to solving
problems concerning protection against illegal dismissal of workers, which is confirmed
by the preparation of the new Labour Code of Ukraine, is relevant.

Analysis of recent research and publications. The study of this issue is reflected
in the works of famous domestic scientists. However, certain issues of ensuring the right
to work remained unnoticed by scholars and need to be resolved in view of the large number
of violations during dismissal, the preparation of the Labour Code of Ukraine and the
requirements of the European Union regarding the harmonization of domestic legislation
with modern European standards.

The aim of the article is research and improvement of legal regulation of
protection against illegal dismissal as an important constitutional guarantee of the
implementation of the right to work in Ukraine.

Materials and methods. A set of philosophical, general scientific and special
approaches, principles and methods of scientific knowledge are methodological basis of
scientific research. The main provisions and conclusions of the article are based on
empirical research, personal observations, the study of scientific publications, analysis
of legal literature and legislative acts.

The results of the research. Relevant issues of legal regulation of protection
against illegal dismissal as an important constitutional guarantee of the right to work
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implementation are studied. The views of scholars and the current legislation on
guarantees of protection against illegal dismissal is analysed, also, ways of solving
these problem issues in case of the occurrence of conflict of interests between the
employee and the employer are offered. Changes to the current legislation of Ukraine
and to the draft Labour Code of Ukraine such as to clearly disclose all grounds for
termination of an employment contract on the initiative of the owner of the enterprise,
institution, organization or authorized body are offered.

Conclusion. All grounds for termination of an employment contract on the
initiative of the employer, referred to in Article 43 of the Labour Code of Ukraine, can
be divided into two groups: dismissal on grounds that have employee’s faults
(paragraphs 3, 4, 7, 8), and dismissal on grounds that are not dependent on the will
(guilt) of the employee (paragraphs 1, 2, 5, 6, 10, 11). Each of the grounds for
terminating an employment contract has its own procedures and guarantees, without
abidance of which the dismissal cannot be considered legal.

It is proposed to delete words «Also, in connection with the expiration of the
term of the employment contracty from part 3 of Article 108 of the draft Labour Code of
Ukraine and to put it in such wording: «In cases of workers dismissal specified in parts
1 and 2 of this article, in case of liquidation of a legal entity — the employer, the termination
by the individual of the implementation of functions of the employer, the redundancy
payment shall be paid to them in the amount of at least three months’ average wagey.

Keywords: constitutional right to work, illegal dismissal, guarantees of the right
to work.
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VK 346.7:339

T'OHYAPEHKO Ousena,

K. 10. H., JIOIICHT, JOIEHT Kadeapu Mi>XHApOIHOTO MPUBATHOTO,
KOMEPITIHHOTO Ta MUBLIBHOTO MpaBa KHiBCHLKOT0 HAIllOHAIBHOTO
TOPTOBEIILHO-CKOHOMIYHOTO YHIBEPCHUTETY

3BIIUAN A110BOT'O OBOPOTY:
3ACIB CAMOPEI'Y AIFOBAHHSI
TOCIIOAAPCBHKOI AISIABHOCTI

Jlocniooceno numanns 0CoOIUBUX XAPAKMEPUCTHUK 38UUAI0 01108020 0OOPOMY
(mopeieni) sk 3acoby camopezyio8ants 20Cno0apcybkol JisiibHocmi. Ycemanenuil 36udail
00106020 060pPOMY NOPIGHAHO 3 KIHHOBAYIUHUMU NPABOBUMU MEXHOLOSIAMUY, OXAPAKNie-
PU308AHO AK YCMATIEHUN 3aCi0 camopezyno8anHs 20Cno0apcybkoi disnvHocmi ma ghopma
VHIIKayil npasun MincHaApoOHOI mopeieni. 3pobieHo 8UCHOB0OK NPO me, Wo OUHAMIY-
HICTb 36UHAI0 NOKIUKAHA 3a0e3neuumu epekmusHicms, 0OYLIbHICHb MAd C80EUACHICIND
nPABo8020 pe2yto8aHHs 20CHO0APCHKOI OifdibHOCHI.

Kniouoei cnosa: camoperymoBaHHs, FOCIOAAPCHKA NisSUIbHICTD, CAMOPETYIIIO-
BaHHs T'OCHOAAPCHKOI AiAJIBHOCTI, 3aci0 caMoperymioBaHHS, 3BUYall AIJIOBOTO 00OPOTY
(Toprisimi), iIHHOBaIIIMHI MPaBOBI TEXHOJOTI1, Lex mercatoria, «M’siKe TIpaBoy.

T'onuapenxo E. Oovluail 0eno6ozo o6opoma: cpeocmeo camopezyauposanus
X038 CMEeHH Il deamenbHocmu. Vccrneoosan 8onpoc 0coObix xapakxmepucmuk o0vluas
0enosoeo obopoma (Mop2oeiu) KAk CPeoCmea Camopecyiupo8anusi XO3AUCMEEHHOU
desamenvHocmu. Yemanosuswuiics 00viuail 0e106020 060poma CpaHer ¢ KUHHOBAYUOH-
HbIMU NPABOGLIMU  MEXHONIO2UIMUY, OXAPAKMEPU30BAH KAK YCMOAGUeecs Cpedcmeo
CamopezyIupoBaHUs X035UCMEEHHOU 0esmelbHOCIU U popMa YHUDUKAYUY NPABUT MENCOY-
HapooHou mopeosnu. Coenran 6vl800 0 MOM, YMO OUHAMUYHOCHL 00bIYAs NPU3BAHA
obecneuums 2¢hpexmusHocmy, YerecoOOPA3HOCMb U CBOEBPEMEHHOCHIL NPABOBO2O PEc)ilU-
POBAHUSA XO3AUCMBEHHOU 0esIMENbHOCTNU.

Knwouesvie cnosa: camoperynupoBaHue, XO3sHCTBEHHAS IESITEIbHOCTD, CaMO-
perynupoBaHUe XO3SHCTBEHHOH NIEATEIBHOCTH, CPEACTBA CAMOPETYIUPOBAHUS, OObIYait
JIEIIOBOTO 000poTa (TOProBIIN), MHHOBAIIMOHHBIE TPAaBOBBIE TEXHOJIOTHH, Lex mercatoria,
«MSITKOE TPABOY.

IocTanoBka npodJemu. ['mobdanizaliiiHi IpolecH, OB’ si3aHi 3 PO3-
BUTKOM MIDKHApPOJHUX E€KOHOMIUHMX BIJIHOCHH, 30Kpema i1HTeHcH]ikaiis
TOpriBII (pyIIiifHA CHJIa 3MiH B IPABOBOMY PETYJIIOBaHHI) 3MIHIOIOTH MiIXOIH
0 PO3YMIHHS Ta POJIi MpaBa, MPABOBOTO PETyJIOBaHHS, THX 3ac00iB Ta
IHCTPYMEHTIB, sKi €()eKTUBHI JIJI1 3aCTOCYBAaHHS Ha I[bOMY €Talll PO3BUTKY
CYCITUTbCTBAa. BpaxoByrouW 3pocTarouy pojib MDKHAPOIHUX YPSIOBHX Ta
HEYpSIOBUX Oprafizamiii B YHNOpSAKYBaHHI IpaBWJI BEICHHA TOPTIBII
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(HaJIe)KHE TOTOBIPHO-KOHBEHIIIHE MOKPUTTS ), 3alIPOBAPKCHHS 1THCTUTYIIIH
JUIS BPETYJIFOBaHHS CIIOPIB MK TOCTOJApPIOIOYUMHU Cy0’€KTaMH 3 PI3HHUX
PETIOHIB CBITY, aKTyaJIbHUM 3aJIMIIAETHCS CAMOPETYIIOBaHHS Y chepi eKOHO-
MIYHOT JiSUTBHOCTI 3 OTJISAY SK Ha HOTro yHIBEpCaidbHI Tak i perioHalbHO-
JIOKaJbHI XapakTepucTuku. [IpoBigHe Miciie cepejl 3aco0iB caMoperyio-
BaHHS TOCMOAAPCHKOI ISUTBHOCTI 3aiiMae 3BUYail ALTOBOTO 0OOPOTY (TOPTiBIi),
AKTHUBI3aIlisl TOCIKEHHS SIKOTO BiIOYyBA€ETHCS Hapa3i, M0 OB’ sI3aHO TEPII
3a BCE 3 MpoIlecaMu MPOTrpecuBHOI KoM GIKaIlli KOMEPIIHHUX ONepariii.

MeTo10 [OCHIDKEHHSI € BU3HAYEHHS 3BUYAI0 JAUIOBOTO 000POTY
(Toprisimi) sik 3ac00y caMOpPEryIIOBaHHS TOCIIOAAPCHKOT TisITBHOCTI.

AHaJi3 ocTaHHiX JocaiKeHb i myOaikamii. J{ocmikKeHHIM TUTaHb
CaMOPETYJIIOBaHHS TOCIIOAAPCHKOT MISIIBHOCTI MPUAUISAIN yBary Taki BUCHI:
O. bakaninceka, O. benstaesuy, O. Komnoroiina, B. Ilomoxosud [1-4] Ta iH.
[Ipo6emu 3BUYar0 IiI0BOro 000pOTY (TOPTiBiIi) PO3POOISIIIUCS 3 TMO3HIIIH
roCIoIapchbKoro Ta IuBLIbHOTO Tpasa. Lle Bucsitieno y npaisix O. [I3epwu,
H. Ky3nenonoi, A. Jloerepta, B. Kucinsa, C. Konomanpkoi, B. MaxiHuyka,
A. Turtapuyka [5-9] Ta in.

BuBYeHHS KOMITO3UIIIHOTO TOEHAHHS 3BHYAI0 JIJIOBOTO 00OPOTY
(TopriBii) SK 3aco0y caMOperysaroBaHHs MOTpeOye MOAabIIuX PO3BIIOK
Ta apryMEHTIB.

Marepianu Ta MeToau. 3aCTOCOBAaHO 3arajJbHOHAYKOBI Ta CHeLialbHi
METOJIM Mi3HAHHS MPaBOBUX SBUI. J[0O OCHOBHUX METO/IIB, BAKOPUCTAHUX
y po0OTi, CJiA BITHECTH: MIAJICKTUYHUHN, CUCTEeMHHH Miaxia, ¢hopmaiabHO-
JOT14YHUH, CUCTEMHO-(QYHKIIOHAIBHUH, y3aranbHeHHs. [Hpopmamiiina 6a3a
nociipkerHs — Koreruryniss Ykpainu, YnHHI 3aKOHH YKpaiHH, MDKHApOIHI
noroBopu, IlpaBuna Iukorepmc, 3Big NMPUHIMMIB, MpaBuwil 1 BUMOr Lex
mercatoria CENTRAL, nipatti BITYN3HSIHUX Ta 3apyOiKHUX HayKoBIiB [10—17].

PesyabTaTnn nociigkennsi. GeHOMEH CaMOpPETYIIOBaHHS TOCIO-
JapChKO1 JISIBHOCTI JTOCHUTH JaBHIM, OCKIJIBKU TIOB’S3aHHUM TEPII 3a BCE
3 TopriBier0. MikHapoaHa TOPTIBIS CHpusiaa yHidikamii caMoperyIiBHUX
HOpM, SIKi cOopMyBaluCs Yy BHJI 3BHYAIB MIJIOBOTO 0OOPOTY (TOPTriBii).
B. Llokoino 3a3Hauae: «3 qaBHIX JaBEH BaXKIIMBY POJIb PETYJIIOBAHHS BIAHOCHH
y MDKHApO/IHIN TOPTiBI BiIirpaBaivi 3BUYai, y3BUUAEHHS, 3aBEICHUIN TIOPSIOK.
[[poMy icHye OaraTo MosICHeHb, OAHAK TOJIOBHOIO IPUYMHOIO € CaMa CYTHICTb
1 IpUpoJa TOPTiBIIi, J€ PiBEHb AUCIIO3UTUBHOCTI MAaKCUMaJIbHHUMN, a PIBEHb
JIeP>KaBHOTO PETYIIOBAaTUBHOIO BIUIMBY — MiHIManbHU» [10, c. 445].

3BHUYail Ji710BOTO 000POTY (TOPTiBiIi) — OAWH 3 HAWAWHAMIUHIIIAX
1 BogHOUYac cramux 3aco0iB camoperymoBanHs (Topriemi) [11, c. 69].
CamoperynnoBaHHSI TOCIOIAPCHKOT ISIIBHOCTI € Ti€l TUIONIMHO0, 1€ Haii-
e(heKTUBHIIIE MOXE pealli3yBaTUCS aBTOHOMHICTh, MMPUBATHICTh Cy0’ €KTIB
TOCTIIOZAPIOBAHHSI, SIKa BUSBISIETHCS Y MOMJIMBOCTI CTBOPEHHSI Ta BUKOHAHHS
BJIaCHE BHU3HAYCHHWX MPaBWI MOBEHiHKU. lle MoXmBicTh ans 30amaHCy-
BaHHS MyOIYHUX Ta MPUBATHUX IHTEPECIB 32 JOTIOMOTOK0 BIAKPUTOTO JI1aI0Ty
(IIIXOM CTBOPEHHS CaMOPETYIIBHHX OpraHizaiiii) MiX JIepkKaBoro,
cy0’€KTaMM TOCTIOJAPIOBAHHSA Ta CIIO)KMBaYaMH TOBAPIB 1 MOCIYT.
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3BHUYAN 3 PO3BUTKOM CYCIUIBCTBA BCE OUIBINE BTpadyae eMOIIHHUN
XapakTep, MOCUJIIOE CBOE pallioHAIbHE HAYaJO 1 CTA€ aKTUBHUM PETYIISITO-
pPOM CYCHITPHHUX BIHOCHH y CHCTEMI JpKepel 3arajabHoro mpasa [12, c. 595].
O. Turtapuyk mif 3BHYaEM PO3yMi€ CTEPEOTHITHE MPABMIIO Ta CHOCIO TOBe-
JIHKH, 1110 CTUXIHHO BIITBOPIOETHCS Y IIEBHOMY CYCIUIBCTBI 200 B COITIJIbHIN
rpymi, a #oro OCHOBHUMH O3HAaKaM{ HAa3WBA€ CTEPEOTHUIHICTH MOBEMIHKH
JIOJIMHA B TEBHUX OOCTAaBHHAX; IYOJIYHICTh TPOSBICHHS 3BUYAIB, IO
BIIpi3HsIE 1X BiJ 3BHYOK 1 HABHYOK; OOOB’SI3KOBICTh HOT0 BUKOHAHHSI;
KOHKPETHICTh HOTO po3mnopspkeHs [9, c. 9—10].

[IpaBoBe MOHATTA 3BHYAIO UIOBOTO 00OpPOTY (TOPTiBIi) BIAacTUBE
0araTbOM Trajxy3sM BHYTPIIIHHOTO HAIIOHAIBHOTO TpaBa, MIKHAPOIHOTO
MyOJIIYHOTO Ta MPUBATHOTO TMpaBa. 3BUYAil MI>KHAPOIHOI TOPTIBIII 3aCTOCO-
BY€ETHCS Ha OCHOBI yroJau Mpo BHOIp mpaBa ab0 MPUHIUIIB MIKHAPOTHOTO
MIPUBATHOTO TMPaBa.

Y HayKOBii TOKTPUHI BUAUISIOTh TPY BUIU 3BUYAIB:

» secundum legem (B TOTIOBHEHHS JIO 3aKOHY);

» praeter legem (KpiM 3aKOHY);

» adversus legem (npotu 3akony [13, c. 94-95].

Takox BUAUISIOTH 3BHYald CAHKI[IOHOBAHHMI Ta HECAHKI[IOHOBAHMI,
MUCAHUH 1 HE IMCAHU.

[Ipouec ywidikamii 3BMYa0 AUIOBOTO 000pOTY (TOPriBii) MOXKeE
B1I0yBaTUCSA HAa YHIBEPCAJIHHOMY, PETIOHAIPHOMY Ta JIOKAIbHOMY PIBHI.
CtBopeHHsI Ta 3a0e3MEeYeHHS YCTAJNEHOI MPAaKTHKW MPaBHJ IOBEIIHKU
MK KOHKPETHUMHU CYyO’€KTaMU TOCIOJAPIOBAHHS BIIHOCATH O TOHSTTS
«Y3BUYAEHHS», TOMY «Y3BUYA€HHS» € OKPEMHUM 3acO00M CaMOperyIIFOBaHHS
rOCTIOIAPChKOI MISTBHOCTI, JOCTIHKEHHS IKOro Oy/e MOIIbHO MPOBECTH
B IHIMMX KOMILICKCHUX HAyKOBUX PO3BiJIKaX, MPUCBSIYECHUX O€3M0ocepeHbO
ILOMY SIBHIITY.

Krnacudikartiist 3suuaro Ji10BOro 060poTy (TOPTiBIi) 3a7I€KHO Bl piBHS
yHi(iKamii CIpusTUME YCBIJIOMJICHHIO POJIi, Ky BiH BHKOHYE, Ta MOXJIH-
BOCTE 3aXHCTy CTOPIH Yy MPOILEC BPEryIIOBaHHA CIIOPY Y Pasi 3aCTOCYBaHHS
Ta TMOCWJIAHHS Ha Take MpPaBO CTOPOHAMU KOHKPETHUX MPaBOBIIHOCHH.
Cnig 3ayBakWTH, IO TPAaKTHKa 3aCTOCYBaHHS THX e YHI(IKOBaHHUX
[TpaBun [HKOTEpMC MOKE PI3HHTHCS 3aJIeXKHO BiJ] PETIOHY Ta IMO-Pi3HOMY
PO3YMITHCS HAIIPABJIEHICTH il MPU BUKOHAHHI JJOTOBOPY ITOCTABKH.

[IpoBinHe Miciie y MpaBOBOMY PETYJIIOBaHHS Hapasi 3aiiMae MUCaHUM
3BUYal J1710BOro 060poTy (TOpriBii), 1o 3adikCOBaHHWN y MINKHAPOIHUX
JOKyMeHTax Ta, 3a BucioBoM C. Konmomampkoi, € «pe3ynbTaTtoM mporpe-
CHUBHOTO PO3BUTKY TPOIIECIB yHi(iKaIlii peryatoBaHHs MDKHAPOAHUX KOMEp-
[IHHUX OTepalliii 1 CTAaHOBIATH KoAU(iKaIlil yHIBepCaTbHUX MPUHITUITIB ITIET
chepm» [7, c. 19].

3BHUail 1JI0BOTO 000POTY (TOPTiBIi) € TMHAMIYHUM 3aCO00M Camo-
peryiroBaHHA, aJykKe 3aBISKHM HOMY Cy0’€KTH TOCHOJaprOBaHHS MOXYTb
CKOPHUCTATUCS MOXKJIMBICTIO HAHONITUMAJIBHIILIOTO 3aCTOCYBAHHS OUIBII HOBUX
y IPaBOBOMY PEryJIOBaHHI CBOIX MPaBOBiTHOCHH. J[OKM 3aKOHOIaBELb
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MEPEKOHYETHCS Y JTOIIIBLHOCTI Ta €(pEKTHBHOCTI BHECEHHS 3MiH y 3aKOHO-
JABCTBO, JI0JIal0YM OIOPOKpPATUYHI MEPENoHHU, Cy0 €KTH TOCIOJaprOBaHHS
IUJTKOM 3aKOHHO MOXKYTh OOpaTH Uil BPETYTIOBAHHS KOHKPETHOTO JIOTOBOPY
(KOHTPAKTy) yCTaJeHWU 3BUYAl IOBOTO OOOPOTY Ta BiAYYTH TEepeBaru
«IHHOBAIIMHUX MPaBOBUX TEXHOJIOTIi». [ 03HAUYeHHS Takoro mpouecy
BXKUBAETHCS TEPMIH «KHUBE npaBo» (living law), ToOTO Taka cucTeEMa HOPM,
SIKa MOCTIMHO JTOTIOBHIOETHCS, 3MIHIOIOTHCSI HaBITh B PEXUMI online, BpaxoBy-
I0YM HOBOCTBOPEHY MPAKTUKY MK TOCHOJAPIOIOYUMH CY0’€KTaMH, PILICHHS
apOITpaXHUX CY/iB;, Taka, IO 3/JaTHA BUPIIIUTH MPOOJIEMH CKJIATHOCTI
MIEeBHUX HAIlIOHABHUX TIPABOBUX CHCTEM. J[0 CHCTEMHU «OKMBOTO ITPaBay MOXKHA
BijiHECTH 3BiJ MPUHIIUIIIB, TPaBwI 1 BUMOT Lex mercatoria CENTRAL. 3Buvait
JIIOBOTO 000pOTY (TOPTiBil) BIIHOCITH 10 Lex mercatoria, «M’SIKOTO TIpaBay,
K1, SIK IPAaBUIIO, KOJU(PIKYIOTHCS BIIOMUMHE CaMOPETYIIBHUMH OpraHi3aisMu
(Mixnaponna ToproBa manara), HaykoBuMmH iHCTHUTyTamu (CENTRAL) Ta
HaBITh MDKHAPOAHUMH ypssmoBuMu opranizamismu (UNIDROIT) tomo [14].

TepMiH «M’sike TIPaBO» XapaKTepU3ye TEKCTH, AKi, 3 OJHIET CTOPOHH,
HE € IOpUANYHO OOOB’SI3KOBUMH B 3BUYHOMY CEHCi, aje, 3 I1HIIOI — He
1030aBJICHI MPaBOBUX HACIIKiB [15, c. 7].

Y HOKTpUHI MiJl «M’SIKICTIO» SK O3HAaKO HOPM, CHUCTEMH HODPM,
PO3YMIFOTh iX THYYKICTh, 3AaTHICTh MPUCTOCOBYBATUCS IO IIBUKOTLIMHHUX
a00 X KOHKPETHO BH3HAYCHHX OOCTAaBHH. «M’SKICTb» HOPM € MEPEBarolo,
a He HEJOJIIKOM, OCKUIbKH MpPH OOpaHHI CTOPOHAMH iX SK 3aCTOCOBHHX,
dbakTHYHO OCTaHHI HaOyBalOTh SKOCTEH «TBepAoro mpaBay (hard law).
Takor «rHYYKICTIO» BOJIOJI€ caMe€ CaMOpEerylliBHA HOpMa, Cy0’eKkTaMu
CTBOPEHHSI $KOI € Oe3mocepeaHbo Ti, XTO 1 OyAyTh Yy MOJANBIIOMY
il 3acTocoByBaTu. 3BHWYAl IIJIOBOTO OOOPOTY (TOPTIBII) MOXKE JOJATKOBO
BPETYJIIOBATH TpaBa Ta OOOB’A3KM CTOPIH y pasi BiACYTHOCTI HAJIEKHHUX
KOHKPETHU30BaHUX IMOJI0KEHb Y MIXKHAPOJHOMY JIOTOBOPI.

CaymHo 3a3Havae A. JIoBrepr, 1m0 CyTHICTh 1 HIHHICTE Lex mercatoria
3BOJIUTHCS /10 TOTO, IO BOHO, SIK CHCTEMa 3BHYAiB TOPrOBOI0 OOOPOTY,
SBIIIIOTH COOOI0 CaMOJOCTaTHIM, aBTOHOMHHUH TPAaBOBOMOPSIOK, B OCHOBY
SKOTO MOKJIAJeHO HOPMH KOMEPIIHHOTO XapakTepy, 110 Oyl CTBOPEHI He
Jep)KaBaMH, a CaMUMHU «y4aCHHUKaMH MIXHApPOJHOI TOPTiBII» 1, BIMOBIIHO,
He oTpedye «0rmarocnoBeHH» 3 OOKY AepKaBH, 00 BOHU BXKE «BUCBIYCHI»
y IPaBOBI HOPMH MDKHAPOTHUM KOMEPIIIIHAM CITiBTOBaprCTBOM [6, c. 130].

O1xe, cy0’eKTaMH CTBOPEHHS 3BUYAiB JIIJIOBOTO 000POTY (TOPTriBi)
€ caMl yYaCHHMKHU I1X 3aCTOCYBaHHsS, TOOTO 3a Cy0’€KTHHM CKJIAJOM «iHi-
iaTOpiB» Ta «BHKOHABIIIB» CaMOpEryiTiBHa HOpMa 1 3BUYail CHiBIAJalOTh
Ta 301raroThCsl.

Jlo mpaBOBHX HACHIAKIB 3aCTOCYBaHHS «M’SKOTO IpaBa» MOXKHA
BIJHECTH:

» y pasi oOpaHHS CTOPOHAMH IIMX HOPM SIK 3aCTOCOBHHX, BOHH

Oe3nocepeTHhO BPETYIbOBYIOTh MPABOBIIHOCHHU MIK CTOPOHAMH
(MOYyTh 3aCTOCOBYBATHUCSI CAMOCTIMHO SIK aIbTEpHATUBA HAIIOHAJb-
Hilf TpaBOBill cucTemi a00 TOMOBHIOBATHA OCTAHHIO);
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» MOXYTh 3aCTOCOBYBATHCS KOMIUICKCHO Pi3HI JDKepena «M’sIKOTO
npaBa» (Hampukiaj, [IpuHIMIM MDKHApOAHHUX KOMEPLIMHMX
noroBopiB UNIDROIT ta [lpaBuna [nkotepmc);

» MOXYTh 3aCTOCOBYBATHCS MJIsi TIAyMadeHHs a00 JOTOBHEHHS
(3armoBHEHHS MPOO1TIB y MpaBi) 3 HAI[IOHATBHOTO MpaBa JAep>KaBU
Ta MDKHApOJHUX JIOTOBOPIB;

» MOXYTh CIYTYBaTH MiJIPYHTSIM JUIS PO3POOKH FOPUIMIHO
000B’3KOBHX aKTiB (3aKOHIB, MIXKHAPOIHUX JOTOBOPIB);

» MOXYTh BXKMBATHCs 0€3M0CepeIHbO HABITh y BUMAAKY HE OOpaHHS
CTOpPOHaMH 3aCTOCOBHOTI'O IpaBa.

VY Toii ke yac B. MaxiHuyk 3a3Hadae, 1110 3BUYAi JUIOBOTO 00ITYy HE
000B’SI3KOBO MArOTh JieTajlbHEe (HOPMATHBHE) 3aKPIIUICHHS; CBOEIO CYTHICTIO
Taka TOBEAIHKA HE MOXE CYIEPEUUTH 3MICTy JIOTOBOpY Ta/abo akram
IIUBIJILHOTO 3aKOHOAABCTBA [8, c. 151].

Ha yHniBepcaisHOMY Mi>KHAPOAHO-AOTOBIPHOMY piBHI IPUIHATTSI HOBOI
a00 > BHECEHHS 3MIH [0 BXKE€ MIF0OY0I KOHBEHINI BHUIAETHCA M€ OLIBII
OOTSHKIIMBUM, HDK Ha PiBHI BHYTPIIIHBOAEPKaBHOMY. TpuBaili KOHCYJIbTALI,
neperoBopu, mapadyBaHHs, IMiANMUCAHHA, paTUdikallii, BCTYI y Jif0 MiKHa-
POIHOTO JIOTOBOPY — CIPHSIIOTh «MOPAJIBHOMY CTAapiHHIO» MOJOKEHb Ta iX
Hee(heKTHBHOCTI MPH MPaBO3acTOCYBaHHI MK CTOpOHaMHU. ToMy came 3BHYai
II0BOTO 000pOTY (TOPTiBIIi) CTa€ TUM 3aCO00M CaMOPETYIFOBaHHS TOCIIO-
JAPCHKO1 JISTBHOCTI, SIKWH CYTTEBO TMOJIETTIYE Ta CIPOIILYE BEACHHS IITOBUX
KOHTAaKTiB Ta MPaBOBE 3a0€3MEUYEHHS BIATHOCHH MK CTOPOHAMH.

3BHUail ALI0BOro 000pOTY (TOPTiBIIi) — yCTaJIEHHIA 3aci0 caMOperyJto-
BaHHS TOCTIOJIAPCHKOI AISUIBHOCTI, 110 BUCTYyMae (Gopmoro yHigikarii mpaBut
MiKHapoaHOT TopriBii. OmHUM 13 HaicTapimmx Koau(iKOBaHUX aKTiB Camo-
perynroBaHHs € [IpaBuna [HKoTepMC, SIKMiA, HE TUBJISTYUCH HA TIOCTiHI 3MIHH
ta Moau(ikamii, mounHaroun 3 1939 poky 3aNUIIAE€THCS CTATUM JKEPETIOM
3aCTOCYBaHHS Y IPAKTHUILIl MDKHAPOTHOI TOCTAaBKH TOBAPIB.

H. Ky3He1oBow cnymHo 3a3HavaeTbes: «3BUYAN ATOBOTO 000POTY
€ TaKOXX YCTaJ€HHMM NPAaBHJIOM IOBEIIHKH, SKE IIUPOKO 3aCTOCOBYETHCS
y TIeBHiH cdepi MiaAIpueMHHUIBKOL TisSTbHOCTI [5, ¢. 23-24].

XapakTepuCTHKa yCTAJIEHOCTI 3BUYAI0 JIIOBOTO 000pOTY (TOPTiBIIi)
SIK 3ac00y CaMOPETYIIIOBAHHS TOCIIOIAPCHKOT JisUTHHOCTI BUSBISIETHCS Y JBOX
aCTeKTax:

» (opMyBaHHS OCTaTOYHOI BUPAKEHOCTI 3BHYAD € HACIIIKOM

NOCTIHHOI MPAaKTHYHOI MISTIBHOCTI Cy0’€KTIB CaMOperyIroBaHHS
y MIEBHUX TAITy35X €KOHOMIKH;

» cpopMOBaHUIT 3BUYAI MOXKE 3aCTOCOBYBATHUCS BXKE IHIIUMHU CYO’ €K-
TaMU CaMOPETYIIIOBaHHSI TOCTIONAPCHKOI TISUTBHOCTI SIK yHi(piKOBaHA
cTajia cucTeMa HOPM JUIst OLTBIIOCTI Cy0’ €KTIB CaMOpPETyIFOBaHHS
i€l ramysi.

Taxum unHOM, 1HIII Cy0’€KTH cCaMOpeTyItoBaHHS (BiIMiHHI Bij O6e3moce-
PEIHIX «TBOPILIB 3BUYAI0») MAIOTh 3MOTY CKOPHCTATUCS KOPUCHUM JOPOOKOM
NONEPEeTHHUKIB Ta peati3yBaTy CBOi CAMOPETYIIiBHI «ITOBHOBAKEHHS HUISIXOM
3aCTOCYBaHHS UM HE 3aCTOCYBAHHS 3BHYAI0 y MPAKTHIII BIACHUX BiTHOCHUH.

ISSN 1028-7507. 30BHilIHsI TOPTiBAs: eKOHOMIKa, pinaHcy, rpaso. 2017. No 5 51



ITPMBATHE ITPABO

BUHATKOBICTB Ta IIHHICTh KOAU(]PIKOBAHOTO 3BHUAIO K YHI(PIKOBAHOTO
aKTy, 110 BIIHOCUTBCA 10 CaMOPETYJIIOBAHHS, MOXHA IPOLIIOCTPYBAaTH
Ha npukianl BkazaHux I[IpaBunm Iakorepmc. 3okpema, A. Bucompkuii Ta
M. Koturopenko 3a3zHauaroTh: «Y cuctemi npaBa IHKOTEPMC sBnsoTh
co000 HeJIep)KaBHY 1 B IIJIOMY HEMyOJIiYHy Koau(IKallilo TOProBUX 3BUYAIB,
10 CKJIAJIUCh Y CBITOBIM KOMEPIIHHINA MPaKTHIll, 3T1HCHEHY HEYpPsI0BOIO
oprasizaiietro. ToMmy HI OKpeMi HasiBHI y Hili paBWIIa, HI IOKYMEHT Y IIJIOMY
caMi 1Mo co0i He MarTh IOPUIUYHOI CHIIM JIJI1 BUKOHAHHS B MYOJIYHOMY
IPUMYCOBOMY MOPsiAKY. Takoi cuiM BOHM HaOyBarOTh JIMIIE TOJI, KOJIU
CTOPOHU IMOTOAMJINCH HaAaTu iM 00OB’SI3KOBOro A cebe xapakrepy, L0
BIJIOOPAXKYETHCA y MIAMHMCAHOMY MK CTOpPOHAMHM KOHTPAaKTi ... 1 JIKIIE
y IIbOMY BHITQIKy BOHH (TIpaBHJIa) MOXKYTh 3aCTOCOBYBATHUCS M TIyMAayHTHCDH
SK HOPMH, 1[0 MAIOTh IOpUANYHY cuiry» [16, c. 9]. Bonnouac Baxxko Hapasi
YABUTH CUTYaIlil0 MKHAPOTHOT IIOCTABKU TOBapiB 0e3 BUKopucTaHHs [IpaBun
[axoTepmc. BiacyTHiCTh Takoi XapakTepUCTHKU 3BHUYAI0 SIK 000B’S3KOBICThH
3aCTOCYBaHHS y MyOJIYHOMY NPUMYCOBOMY TOPSAKY (Ha piBHI 3aKOHY)
KOMIIEHCYETbCS HAWMIMPIIO C(HEpOor0 PO3MOBCIOKEHHS, BHUKOPHCTAHHS
Cy0’€KTaMH TOCTIO/IAPIOBAHHS y TJII00aThHOMY MaciiTadi, 6e3 4oro GhakTHIHO
HEMOXJIMBA MDKHAPOIHA TOPTIBIIS.

VY HayKOBIH JiTepaTypi CIYIIHO 3a3HAYAETHCS, IO 3BUYal 00OB’A3KO-
BUH y pa3li BU3HAHHSA caM€ KOHKPETHMMH y4YaCHHKaMH TNPaBOBIIHOCHH,
y TakoMy BHMAJKy: «Posb nepaBu 3BOAUTHCS O BUPIMICHHS TUTAHHS PO
3a0e3nedeHHs BKe c(pOpMOBaHOI HOPMHU MIPUMYCOBUM 3aXHCTOM 200 BIIMOBH
B TaKOMy 3axucTi. B 3B’s3ky 3 muM (yHKIIOHaIBHA POJIb 3BUYAiB MPO-
SBIIIETHCSI Y CaMOPETYJIIOBaHHI, 110, SIK MPaBHIO, € OUThII e(pEeKTUBHUM,
HDK 30BHIMHE perymoBaHHs. Cy0’€KTH Ha BIACHHHA PO3CYA MOEIIOIOTH
1 BUKOPUCTOBYIOTh Taki ()OPMH BiHOCHH, SIKi HAHOUIbIIE BiANOBIIAIOTH
ix morpebam Ta iHTepecam. Jlo TOro X Taka BIAMOBIAHICTH 3a0e3reuye
Ta crpusie JOOPOBIIPHOMY IOTPUMAaHHIO 3BHYaeBUX HOpM» [17, c. 199].
CropoHu MOXyTh 00MpaTu ab0 HE 0OMpaTH TOW 3BMYAl JJI PETYJIIOBAaHHS
BITHOCHH 3 HU3KU KOAM(IKOBHHX, SIKMH Ha 1X AyMKy HaWKparie iM miaxo-
JIUTh; MOXYTh CHCTEMHO 3aCTOCYBaTH KiIbKa 3BHYAiB AIIOBOTO 0OOPOTY
(TOprieii), SKMIO OJHUM IOBHICTIO HE OXOIUTIOIOTHCS CKIIATHI BiJHOCHHHU.
VY Mexax Takoro BuOOpy Oyne BCTAaHOBIIOBATHCS BIANOBINANBHICTD Y pasi
HEJIOTPUMaHHs BU3HAYECHUX MPABUJI CTOPOHAMH.

BucHoBku. Sk 3acid caMOperytoBaHHS TOCTIIOAAPCHKOI AisIBHOCTI
3BHYAl JIJIOBOTO 00OPOTY (TOPriBii) € cucteMoro ¢opmaiizoBanux (Hedop-
MaJli30BaHMX) YCTAJCHUX IOCTAaTHHO PO3MOBCIOUKEHUX Ta BIIOMHX IS
3aIiKaBIIEHUX Cy0’€KTIB CAMOPETYIIOBAHHS HOPM, SIKI HE MAalOTh IOPUAMIHO
000B’SI3KOBOTO XapaKTepy, He 3a0e3MeUyI0ThCs IepKaBHIM MPUMYCOM Ta
3aCTOCOBYIOTHCS JOOPOBUIBHO SIK PE3YJIbTAT aBTOPUTETHOCTI CAMOPETYIIBHOI
oprasizamii (3a IeBHUMH BHKJIIOUYEHHSIMH), AKi 1X CTBOPHIN-KOIU(DIKYBaIH.
Boanouac npu nmopymieHHi 00paHUX CTOPOHAMH 3BUYAiB ALIOBOTO 000POTY
(TOpriBii) CTOPOHU MOXYTh 3BEPHYTHUCS 33 3aXUCTOM SIK IO JEpPKaBHHX,
TakK 1 Helep>KaBHUX IHCTUTYIIH BIAMOBIAHO i3 3aCTOCYBAaHHIM MPUMYCOBOI
CHJIN JIeP>KaBH.
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Ponp 3BHYalo, sk 3ac00y caMOperyitoBaHHsS TOCIOAAPCHKOI JIisUIb-

HOCTI, Ha mo4yaTKy XXI CT. BUHATKOBO BaXJIMBA. Y HI(DIKOBAHICTb, YCTAJICHICTb,
ABTOHOMHICTH 3BHYAIO J1IIOBOTO 000POTY (TOPTiBIIi) CHIPHUSIOTH IIUPOKOMY
PO3IMOBCIO/PKEHHIO Ta BUKOPUCTAHHIO HOTO Cy0’€KTaMU CaMOpETYITIOBaHHS.
BoaHovac nuHaMivHICTh 3BUYAI0, SIKA BHSIBJISIETHCS Y BHECEHHI KOPHCHUX
3MiH 0 BX€ C(OPMOBAHUX 3BHYAEBHX MpaBWI abo y Komudikamii HOBUX
3BHYAIB, MI0 BIJOOPAXKAETHCA Y AISUTBHOCTI Y TOMY YHCII CaMOPETYJIiBHUX
oprasizailiii, ToBUHHA 3a0e3neYnTH e(DEKTUBHICTD, TOIUIHHICTh Ta CBOEYAC-
HICTh IIPaBOBOTO PETYJIIOBAHHS TOCIOIAPCHKOT TisSUTBHOCTI.
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Honcharenko O. The custom of business turnover as a means of self-regulation
of economic activity.

Background. The leading place among the means of self-regulation of economic
activity is the custom of business turnover, the activation of which is currently being
investigated, which is primarily due to the processes of progressive codification of
commercial transactions.

Analysis of recent research and publications. The study of the question of the
compositional combination of the custom of trade as a means of self-regulation requires
further exploration and argumentation.

Materials and methods. It was applied general scientific and special methods of
knowledge of legal phenomena. The main methods used in the work should include:
dialectical, systematic approach, formal-logical, system-functional, and generalization.
The information base of the study is the Constitution of Ukraine, current laws of Ukraine,
international treaties; Incoterms Rules, Principles, Rules and Requirements Lex mercatoria
CENTRAL, scientific works of domestic and foreign scientists.

The results of the research. The characteristic of tenseness of the custom of
business turnover as a means of self-regulation of economic activity is manifested in two
aspects: 1) the formation of the final expressiveness of the custom is a consequence of the
constant practical activity of the subjects of self-regulation in certain branches of the
economy; 2) the prevailing custom can be used by other subjects of self-regulation of
economic activity as an unified, established system of norms for the most subjects of
self-regulation in this industry.

As a means of self-regulation of economic activity, the custom of business turnover
(for trade) is a system of formalized (non-formalized) well-established, sufficiently
widespread and well-known to stakeholders self-regulatory norms that are not legally
binding, are not provided with the state compulsion and are applied voluntarily as a result
of the credibility of self-organizations (with certain exceptions) that have created-codified.

Conclusion. The role of custom as a means of self-regulation of economic activity
at the beginning of the XXI century is extremely important. Uniformity, steadiness,
autonomy of the custom of business turnover (trade) promote to the widespread and use of
its subjects of self-regulation. At the same time, the dynamism of a custom, this manifests
itself in making useful changes to already existing customary rules or in codifying new
customs reflected in activities including self-regulatory organizations, is designed to ensure
the efficiency, expediency and timeliness of legal regulation of economic activity.

Keywords: self-regulation, economic activity, self-regulation of economic
activities, a means of self-regulation, the custom of business turnover (for trade), an
innovative legal technology, Lex mercatoria, soft law.
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YAK 340.142:347.77(061.1€C)

KHPUYYK Anxkena,

K. II. H., IOIICHT, IOIICHT Kadeapu npaBa

BiHHHMIIEKOT'O TOPTOBEIBHO-CKOHOMIYHOTO IHCTUTYTY

KuiBChbKOTO HaIliOHAILHOTO TOPTOBEIBHO-EKOHOMIYHOTO YHIBEPCUTETY

ITPEHHEAEHTHE PET'Y AFOBAHHJSI
IINTAHB IHTEAEKTYA ABHOI
BAACHOCTIY €C

Poszenanymo numanns gopmysanus npagosoi 6azu pezyno8anHs npas inmesex-
myanvHoi eéracrhocmi y €eponeticokomy Corosi. 3’scosano micye, poib ma aicopumm
BUHUKHEHHSA NpeyedeHMHUX HOpM €8ponelicbkozo npasa. Oxapaxmepuzosaro opmamu
@YHKYIOHY8AHHA HOpM npeyedenmHo20 npasa 6 YKpaiHi ma NpoaHdanizo8amo WLIAXU
2apMOHI3aYii €BPONELCLK020 Ma BIMUUSHAHOZ0 3AKOHO00A8CMEA y cihepi THmMeNeKmydib-
HOI 81ACHOCII.

Knwuosi crosa: iHTENEKTyanbHa BIACHICTh, IPELICACHTHI HOPMH IpaBa, mpe-
FOIAIIANTEHAN 3aImuT, €BPOTICHCHKUN MPOCTIP 1HTENEKTYaTIbHOI BIACHOCTI.

Kupuuyx A. Ilpeuedenmmnoe pezynuposanue 60RPOCO6 UHMEIEKMYANbHOU
coocmeennocmu ¢ EC. Paccvmompenst 6onpocsl (hopmuposanusi npagogoco basuca pezyiu-
POBAHUL NPA8 UHMENLTIeKMYanbHOU cobcmeennocmu 6 Eeponetickom Coroze. Onpeoenierbl
Mecmo, poib U aneopumm GO3HUKHOBEHUSL NPEYEOeHMHBIX HOPM e8PONeliCKO20 npasa.
Oxapaxmepuzosamvl (popmamvl GYHKYUOHUPOBSAHUSL HOPM HPeyeOeHmH020 npasa 8 Yrpaune
U NPOAHATUZUPOBAHBL NYMU 2APMOHUZAYUU €BPONEUCKO20 U OMEUeCME8EHHO20 3AKOH00A-
MenbCmea 8 cihepe UHMenIeKmyanbHol cOOCMEEHHOCTU.

Kniouesvle crosa.: UHTEIIEKTYaNbHasA COOCTBEHHOCTD, MPEICICHTHBIC HOPMBI
npaBa, MPCIOAUIUMANBHBIN 3ampoc, EBpomeiickoe MpPOCTPaHCTBO HHTEUIEKTYaTbHON
COOCTBEHHOCTH.

IMocranoBka mnpobdiemu. TeHaeHIT pPO3BUTKY IHTENEKTyasi3zamii
CYCIUTBHOTO KHUTTSA OCOOJIHMBO YITKO MPOSBISIOTHCSA Y TII00ATBHOMY CBITI.
[IpobGneMa perynroBaHHS Ta 3aXUCTy IHTEJIEKTyallbHUX HaJ0aHb Cy0’ €KTIB
y PI3HHX HPAaBOBHX CHUCTEMaxX — I1€ MOXKJIHMBICTh BKJIIOYEHOCTI 10 MEBHHUX
JepKaBHUX TPYH Ta iX €KOHOMIK J0 TI00aJbHOTO €KOHOMIYHOTO CEpeio-
Buina. Lle 3abe3neuye MOXKIMBOCTI II[OJJ0 BUTBHOTO JTOCTYITY O aKTyalbHUX
JoKepen iHpopMalii, TEXHOJIOT1H, MOCYT 1 T. 1.

VYkpaiHa akTUBi3yBaja MpoIeC BXOHKEHHS B CBITOBI CTPYKTYpH, SIKi
pETyJIOI0Th UTAHHS, OB’ S3aH1 3 1HTEJIEKTYaJIbHOIO BIACHICTIO. €BpOIMeii-
CcbKHil BUOIp YKpaiHM BUMarae BIAMOBITHUX 3MiH Yy 3aKOHOJABCTBI HAIIOl
JIepKaBU LIO/I0 PETYTIOBaHHS LIMX MUTaHb. Benmkuii MacuB MpaBOBUX HOPM
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perymntoBanHsa y €C BIIZHOCHH, MOB’A3aHUX 3 1HTEJIEKTYaJbHOIO BJIACHICTIO,
BUHUK y pe3yJIbTaTi pillieHb CreliadbHOI IHCTUTYIIT — €Bpomneticbkoro Cymy
(Cyn cmpaBeayiuBOCTi) 1 CTAaHOBUTh OKPEMHH CETMEHT — JDKepena mpe-
IEJCHTHOTO TpaBa, [0 BPETYJIbOBYIOTh BIIHOCHHU aBTOPCHKOTO IpaBa Ta
CYMDKHHMX TIpaB, a TAKOXK IMpaBa IMIPOMHCIIOBOI BIACHOCTI B 00’ €1HaHIi €BporTi.

AKTyabHICTh 0OpaHOT TEMATUKH 3yMOBJIEHA HEOOX1THICTIO TOCTIKECH-
HS TICPCTIEKTHUB aJanTallii yKpaiHChKOI CHCTEMHU 3aKOHOABCTBA JIO TIPABOBOI
cuctemu €C y cdepi IHTEIEKTyaJIbHOT BIACHOCTI 1, 30KpeMa, 3a JIOTIOMOTOIO
HOPM MIPELIEIEHTHOTO MpaBa.

AHaJi3 ocTaHHIX AociikeHb i nmyOJikamii. [lutanas mpaBoBoi
OXOpPOHU Ta 3aXHCTY IHTEIEKTYallbHOT BIACHOCTI B KOHTEKCTI MIXKHAPOJI-
HOT'O MPUBATHOTO MpaBa, HAIIOHAJIIBHUX MPABOBUX CHCTEM KpaiH €Bpomnu
ta y mpaBi €C MOCTIDKEHO y Tpansx BITUYM3HSIHUX BYCHHX, (haxiBIIiB-
IIUBLTICTIB, CIEMIANICTIB y Tay3i MpaBa IHTEIEKTYalbHOI BJIIACHOCTI Ta
MDKHapoaHoro mpuBatHoro npasa H. B. bouaposoi, 1O. JI. bommiskoro,
O. K. Bummnsikoa, A. O. Kogunenp, A. C. Komicauka, JI. T. KomMm3ioka,
H. C. Ky3nenogoi, B. €. Makogu, O. 1. Opmok, M. B. ITananis, O. B. Pumm-
KoBoi [1-11] Ta iH.

B koHTekcTi eBpomeiickkoro BuOOpy YKpaiHU MOcCTae€ MUTAHHS: YU
€ HAJIOKHUM YUHOM O(OpMIICHE TMOJIOKEHHS, Ha SKE MOXHA TOCHIATUCS
OpU TPUWHATTI OPUIAYHO 3HAYMMHX pIIIEHb — CYIOBUU MpEIeJIeHT —
Oe3mocepeHIM HKEpesioM yKpaiHChKoro mpasa? Bix BiAmoBili Ha HHOTO
3ajie’KaTUMe He TUIbKM BU3HAHHS MPELENIEHTY JLKEepPENIoM MpaBa, sika MOTATHE
3a c00010 HOBHIA (hOpMaT MPABOBOI MONITUKH JAECPKABH Ta CTBOPUTH YMOBHU
JUIS TApMOHI3aIii €BPOMENCHKOI Ta YKpaiHCHKOI MPABOBUX CHUCTEM Y cdepi
IHTENIEKTYaIbHOI BIACHOCTI.

MeTo10 crarTi € gochimpkeHHs mpobiemu (GopMyBaHHS MTPaBOBOI Oa3u
€BpoNecHKOTO MPOCTOPY y chepl IHTENEKTyaIbHOT BIACHOCTI Y CETMEHTI
NpEeLeICHTHUX HOPM Ta 3’SCYBaHHS MOKIIMBOCTEH ajganTarlii 10 BKa3aHOTO
MPOLIECY TPABOBOI CUCTEMHU Y KPATHU.

Marepiaau Ta MeToau. MeToI0NOTiYHY OCHOBY JTOCHI/PKEHHS CKJIa/1a-
I0Th: JI1aJeKTUYHUNA METOJ, SKUH JTO3BOJIMB PO3IJIIHYTH TEHJEHIN PO3BUTKY
IHCTUTYTY 1HTEJEKTyaJIbHOI BIACHOCTI; METOAM aHANI3y Ta CHHTE3y Oyiu
BUKOPHUCTaHI y 3B’S3Ky 3 AOCTIIPKEHHSM KIIOYOBUX MOHATH («IHTENEK-
TyallbHa BIJIACHICTBY», «CHIIBHUM MPOCTIp IHTENEKTYaJIbHOI BIACHOCTI»,
«TIperoIuIlialIbHE 3BEPHEHHS»); ICTOPUKO-TIPABOBUNA METOJT — ISl TOCIIIKEH-
HSl TeHEe3U 1HCTUTYTY IHTENEKTYyalbHOI BIACHOCTI; (DOPMAIbHO-IOPUANYHUN
Ta MOPIBHAJIBHO-NIPABOBUN — ISl aHANI3y 3MICTy pillleHb €BPONEHCHKOTO
Cylly WIOAO PEryIIOBaHHSA MUTaHb IpaBa IHTEIEKTyaJlbHOI BJIACHOCTI Ta
MOPIBHSAHHS 3MICTy 1 (OpMH TPABOTBOPYOI AISIILHOCTI CYAiB B YKpaiHi.
[Hdpopmariiinoro 6azor cramu Marepianmu €Bporneiicbkoro Coro3y, MiKHa-
POJIHUX KOHBEHIIIH Ta 3aKkoHU Ykpainu [12-17].

Pe3ynabTaTu pociaizkeHHsl. 3Bakaroun Ha MpakTHKy CBITOBOI opra-
Hi3allli TopriBii Ta BcecBiTHROI opraHizallii 1HTENEeKTyalbHOT BJIACHOCTI, i
HOHSTTSAM «IHTEJIEKTyalbHa BIIACHICTH» PO3YMIEThCS c(hepa aBTOPCHKUX Ta

ISSN 1028-7507. 30BHilIHsI TOPTiBAs: eKOHOMIKa, pinaHcy, rpaso. 2017. No 5 57



ITPMBATHE ITPABO

CyMIKHHUX TIpaB 1 MPOMHUCIIOBA BIJIACHICTh, SIKI CIPUYHHSIOTH y CyO’€KTIB
BUHHKHEHHs CHeIM(IYHNX MaHOBHX Ta HEMaWHOBHUX (OCOOMCTHX) IpaB.
OCKUTBKH TIPaBO 1HTENEKTYaJbHOI BJIACHOCTI 32 CBOEIO CYTTIO OXOPOHSE
HeMaTepialibHi 00’ €KTH (MTO3HAYCHHS, HOY-Xay, 1/1€10, BUHAXIT 1 T. I1.), MCIIs
OTPHJIIOHEHHS AOCTYN A0 iXHBOTO BUKOPHCTaHHS 3’SBISIETHCS Y IIUPOKOTO
3a KUIBKICTIO Ta TeorpadiuHuM TMOJIOKEHHSIM Koyiax cyO’ekTiB. Takum
YHHOM, aBTOP, Ha BiIMiHY BiJl BIaCHHKA MaTepiaibHOI pedi, Moxke 30epertu
CBOE 3aKOHHE IpaBO BOJIOAIHHS BJIACHUM IHTEJEKTyaJIbHUM HaJI0aHHSIM
JIMIIIE O MOMEHTY HOTO 0OHApOTyBaHHS.

OCHOBY TPaBOBOTO PEryJIIOBAaHHS iHTENEKTYyaJlbHOI BJIACHOCTI CTa-
HOBJIATH J]Ba MKHApOAHUX JOoKyMeHTa — [lapu3pka KoHBeHIis mpo oXopoHy
npomuciioBoi BiaacHocTi 1883 p. (ITapusbka Konsenrisi) [12] Ta bepHcbka
KonBeHI1is Ipo 0XOpOHY JIITEpaTypHUX TBOPIB Ta TBOPIB MucTenTna 1886 p.
(bepucpka Konsenmis) [13]. Ha ocHOBI 1Tux KOHBEHIIIHHUX HOPM (hopMyBa-
J0CS HaIllOHAJbHE 3aKOHOJIABCTBO CYYaCHHUX JIEPKaB IIOJO IHTEIEKTyaTbHOI
BJIACHOCTI, B TOMY YHCHi i YKpainu, ockinbku A0 [lapu3pkoi Konsentii Hamma
neprkaBa npueaHanacs y 1991 p., no bepucbkoi Konsenmii — y 1995 p. Tax
OyJ10 3a1mo4aTKOBaHO KOHBEHIIIMHUI (opMaT MiXKHAPOAHO-IIPABOBOTO pPery-
JIIOBAHHS TUTaHb 1HTEJIEKTYalbHOI BJIACHOCTI, @ TaKOXX CTBOPEHHS IBOX
COI03IB JIepKaB-ydyacHUIb UX noroBopiB — [lapuspkoro Ta bepHChKOTO.
[IpoTsiroM HACTYMHHUX POKIB 3AIHCHIOBABCS MEPETIIA] paHille MPUHHATHX
HOPM, aJle MIKHApOJHI aKTH, 10 OyJIW TPUHHATI B PO3BUTOK TOJOKEHB
o3HaueHnx KoHBEHIII, HEe TPU3BENH 10 3MIHHU TOTIEPEIHIX PEAAKIIIM.

Koxxna neprkaBa chopMyBaiia BIIaCHUM MEXaHI3M PEryJIFOBaHHS BiTHO-
CHH II[OJI0 TIPaBa 1HTENEKTYaJbHOI BIACHOCTI Ha CBOIHM TepUTOpIi y BUIIISII
CHCTEeMH HOPMATHBHO-TIPABOBUX AKTIB, SIKI PHUB’SI3yBaId Y3aKOHEHHS MOMEHTY
BUHUKHEHHSI, BUKOPUCTAHHS, OXOPOHU Ta 3aXUCTYy 1HTEJIEKTyaJIbHO1 BJac-
HOCTI JIO TIeBHOT JToKaii [5].

VY kpainax bpuTaHCBKOiI CIIBAPYKHOCTI, III0 HAJIEXKaTh JI0 CIM’1 3araib-
HOTO TIpaBa, 3a aBTOPOM/BHHAXITHUKOM ((i3MUHOIO/IOPHIUIHOIO 0COO0I0)
BJIAJIOI0 BU3HAETHCS BUKIIIOYHE TIO3UTUBHE MPABO, SIKE BTUTIOETHCS B €KOHO-
MIYHOMY BUKOPHCTaHHI TBOPY/BHHaxoay. Takui MiaxiJg OpieHTOBaHUW Ha
3aXHCT MAHOBUX (€KOHOMIYHHX ) MpaB aBTOpa/BUHAX1THUKA.

VY eBponeichbKUX JIepkaBax, Jie MaHye CUCTeMa KOHTHHEHTaJIbHOTO
npaBa, BUKOPUCTOBYETHCS MMiJIX1JI, IO CKJIABCA ITiJI BIULTUBOM 1€i HAIOJIEO-
HiBCchKO1 Dpantii. Bukitoune nmpaBo aBTopa/BUHAXIIHUKA — BU3HAHHS HOTO
BJIACHMKOM CBOTO TBOPY — 3aKpIIJICHO SIK MPUpOAHE. ToMy y 3aXHUCTI mpaBa
aBTOpa/BUHAXITHUKA O1IBIINI HArOJ0C POOUTHCSA Ha HEMAWHOBOMY IpaBi.

25 6epesns 1957 p. y Pumi Himeuunna, benbris, ®panmis, [tamis,
JlrokcemOypr Ta Himepnanau yxmamu [loroBip mpo 3acHyBaHHA €Bpo-
NEeWCHKOr0 €KOHOMIYHOTO CriBTOBapucTBa [14]. ['ooBHMM 3aBOaHHSAM KpaiH-
3aCHOBHMIIb CTajio (OPMYBaHHS «CHUIBHOTO PUHKY», SKH HEPO3PUBHO
MOB’sI3aHUN 13 1HTEJIEKTyali3aliclo ekoHOMIkH. [le BMMaramo cmiibHOTO
HaMpalOBaHHS MPaBOBOi 0a3M MO0 IHTENEKTYaIbHOI BIACHOCTI.
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3apa3 cucTemy JDKepen MpaBa 1HTeleKkTyaidbHoi BiacHocti €C
CKJIAJIAt0Th:

» aKTU NEePBUHHOTO MpaBa, A0 SKAX BIAHOCATH YCTaHOBYI JOTO-
BopH, a came: Jlorosip mpo 3acHyBaHHs €Bpomeiicbkoro CriBTOBapuCTBa
(B penakiii JlicaboHcekoro moroBopy — JloroBip mpo ¢yHKIIOHYBaHHS
E€poneiickkoro Cotro3y), Horosip npo €Bponeiickkuii Cor3, Ta XapTio
3acaaHnuux npas €C;

» aKTH BTOPMHHOTO IMpaBa, 110 CTAHOBJIATH OCHOBHY (pOpMy IpaBo-
TBOPYOi MISVIBHOCTI 1HCTUTYTIB €Bporericbkoro Corw3y, CIpsiMOBaHy Ha
yHi(iKaIio Ta rapMOHi3aIlil0 3aKOHOAABCTBA y c(hepi 3aXUCTy aBTOPCHKUX
Ta CyMDKHHX TPaB y BUTJIA IUPEKTUB Ta PETIAMEHTIB;

» HOpPMAaTHBHI aKTH JIep)KaB-uICHIB, CIPSIMOBaHI Ha IMILIEMEHTAa-
mito 3akoHomaBcTBa €C y cdepi aBTOPCHKOTO IMpaBa Ta CyMDKHUX IpaB
y BHYTPIIIIHE 3aKOHOJIABCTBO, & TAKOXK HAIlIOHAIbHE 3aKOHOABCTBO 3 MMUTAHb,
He TapMOHI30BaHUX Ha piBHI €C;

» MDKHapOJHI JIOTOBOPH, YYaCHUKaMHU SIKuX € €Bporeiicbkuii Coro3
Ta Iep’KaBU-WICHH,

» JpKeperna npeneaeHTHoro npasa (pimenns Cyay €C) [14, c. 108].

Takum ymHOM, NpaBoBa 0aza €BPOMEHCHKOI CTpaTerii MOJ0 CTBO-
PEHHSI «CTILIBHOTO PUHKY» Ma€ Ha METI: a) 6pe2yib0gygamu TPOOIIEMH Pi3HUX
npagosux ¢popmamie NEep>KaB MO0 TMpaBa IHTEIEKTYaJbHOI BIIACHOCTI;
0) OCTYIIOBO CcKaco8ysamu KOpOOHU OO BUIBHOTO PYXY K MaTepiaibHUX,
TakK 1 HeMaTeplaIbHUX 00 €KTIB (B T. 4. y cdepl 1HTEIEKTyaabHOI BIACHOCTI);
B) 3a0€3ME€UUTH npagose NiOIpyHms IS BU3HAHHS, OXOPOHU Ta 3aXUCTY
IHTENEKTyalIbHOI BIACHOCTI y JepxaBax-ydacHUIIX €C, ToOTO Ha «CIiTb-
HIil TepuTopii» [6].

HasBHicTh cepen npaBoBux mxepen pimens Cyny €C cBiguuTh mpo
CTBOPEHHS! BEJIMKOTO MACHBY HOPM IpEIEIEHTHOrO npapa. Moro HasBHicTH
Ta aKTUBHE 3aCTOCYBAHHS Yy IMpoOiemax, MOB’S3aHUX 3 PEryJIOBaHHSIM
npaBa 1HTENEKTYyaJbHOI BIACHOCTI, 103BOJISIE HE TUIBKH IIBHJIKO PO3B’s3Y-
BaTH BKa3aHi mMpoOiieMu, a i GopMyBaTH MPaBOBY 0a3y y MOJIINPABOBOMY
JIEp>KaBHOMY YTBOPEHHI.

Bin camoro mowatky icHyBaHHA €Bponeiicbkoro Coro3y pillleHHS
Cyny €C BinirpaBany HaJ3BHYalHO BaXXIIMBY POJIb Y BPETr'yJIIOBaHHI MPaBo-
BITHOCHH, TIOB’SI3aHUX 3 peaji3alliel0 aBTOPCHKOTO TpaBa Ta CYMIDKHHUX
npaB. Pimennst Cyny €C Ta TiiyMayeHHS HUM OKPEMUX CTaTeld YCTaHOBUMX
JIOTOBOPIB OyJIM CHpsSMOBaHI Ha BUPIMICHHS KOH(IIKTY MK moTpebamu
CHUIBHOTO PUHKY Ta MPaBaMH BIIACHUKIB 1HTEIEKTYaIbHOT BIIACHOCTI.

3aBIsSKU 1IbOMY C(POPMYJIBOBAHO TaK 3BaH1 JOKTPUHAJIBHI MPUHIUIH
I0/I0 «CHEeUU(IYHOTO NMpeIMETa OXOPOHMY, «BUUYEPIAHHS MPaB, «MIKHAPOI-
HOTO BHUEPIIAHHS TIPaBy.

Ile mo3Bonwio Bigmrykatu OajaHC MK iHTEpecaMH BIACHUKAMH
IHTEJIEKTYaJIbHOT BIACHOCTI Ta 00 €KTUBHUMU MPAaBAMH THX, XTO NOTpedye
BCTAHOBJICHHS BIJIBHOTO PYXy TOBapiB Ta MOCIYT, a TaKOX 3a0e3Medyuio
peaizario MpUHIHITY T00POCOBICHOI KOHKYPEHITii. 3a BiICYTHOCTI Oyab-sKO1

ISSN 1028-7507. 30BHilIHsI TOPTiBAs: eKOHOMIKa, pinaHcy, rpaso. 2017. No 5 59



ITPMBATHE ITPABO

1HIIOT MpaBoBOi 0a3u, 10 YMOXJIWBHIA O TapMOHI3AIlll0 BHIIEBKa3aHUX
1HTepeciB, mpaB Ta moTped y Mexax €Bpomeiicbkkoro CIiBTOBapHUCTBA,
3aCTOCYBaHHS MPEICICHTHUX TPABOBHX HOPM J1aji0 3MOTY BHUSBHUTH IPO-
TAIMHUA y TPABOBOMY BPETYJIIOBAHHI Ta OKPECIUTH MUIIXU PO3B’sI3aHHS
TOJIOBHHUX MPOOJIEM.

3MicT OOMEKEHHS MpaBa Ha 3aXUCT CHEHU(IIHOr0 00’ €KTa 1HTEIIEK-
TyaJIbHOT BJIACHOCTI BTUICHO y JOKTPHHI BHUUEpIaHHs mpaB. Lleit mpuHmmm
CTaBUTh BJACHHMKA IpaBa IHTEJEKTYaJbHOI BJIACHOCTI MEpe] HACTYMHUM
BUOOPOM:

» peai3oByBaTH CBOE€ MPABO TUILKW HA TEPUTOPIT MEBHOI JIEPKABH
(mamionanpHa Jokarist). Tomi me mpaBo mepebyBaTuMe i 3aXHCTOM
HAI[IOHAJILHOTO 3aKOHOJIABCTBA TI€T IepKaBH, JIe BU3HAHE MPABO BIACHUKA;

» peaii30ByBaTH NPaBO Ha IHTECJIIEKTyallbHY BJIACHICTH 32 MEKaMH
HAI[IOHAJILHOT JIOKaIlii. AJie TOAl BIIACHUK Oye 0OMEKEHUH y MOXKIUBOCTI
OXOPOHM HOT0 MpaBa (HAMpUKIIAJ, POy BIAMOBIIHUX TOBAPIB 3 1HIIHUX
nepskaB-wieHiB €C).

CTapTOBOIO Ni€I0 Y CTBOPEHHI MPENEASHTY B raily3i ImpaBa iHTEIeK-
tyanbHOI BacHOCTi B €C € 3BepHenHs 10 Cyny €C (Cymy cnpaBemuBOCTi)
3 MperAUIliaIbHUM 3anuToM. 3rigHo cT. 234 [loroBopy mpo €C — 1e
odimiitHe 3BepHEHHS CyAOBHX opraHiB naepxas-wieHiB €C mo Cyny €C i3
KJIOTIOTAHHSIM TIPO HAJIAaHHSA TIyMadeHHs a0o0 po3’sSICHEHHS HOPM/HOPMU
€BPOIEHCHKOr0 TpaBa IIOJI0 3aCTOCYBaHHS a00 PO3yMIHHS SKUX y KOH-
KPETHOTO CYyAYy BHHHUKJIM CYMHIBU TpU BHUPIIIEHHI KOHKPETHOTO CIOPY
y Mexax cBO€i ropucaukiii [ 19]

Buninstors Tpu Buam y kinacuikailii mperoIuIliaIbHUX 3aIHTIB MI0/I0:

» TIyMadeHHS, METOIO SIKOTO € OTPHUMAaHHS TIyMa4eHHS T0J0XKECHb
3akononaBctBa €C Big Cyny €C;

» YUHHOCTI Ta MPABOBUX aKTIB, 1110 MOAAETHCS HAIIOHATBHUM CYIOM
Jiep>KaBU-yYaCHUIIl y BUIAJKY MOKIJIMBOI CyNEpeyHOCTI mpaBoBoro akty €C
HOro cTaTyTHOMY JIOTOBOPY;

»  BIANOBIHOCTI BHYTPIIIHBOJCP)KAaBHUX MPABOBUX aKTiB mpaBy €C,
TOOTO y BUNAQAKY CYNEPEHYHOCTI MPABOBOTO PETYNIOBAaHHS Ha HalllOHAJb-
HOMY piBHi Ta piBHi €C [14].

[Ticys motaHHsT MPEFOANITIAIEHOTO 33Ty KOHKpeTHOTO Buay a0 Cymy
€Bponeiicbkoro Coro3y po3MOYMHAETHCS PO3IIISL CIIpaBy 1o cyTi. [Ipu mipomy
BPAXOBYIOThCS BUCHOBKH II0/I0 BUPIIIEHHS MUTAaHHA 3 TOYKHU 30pY HalllOHAJIb-
HOT'0 3aKOHOJIAaBCTBA Ta BUMOT, 3a3HAYEHUX Y HOpMaTUBHUX akTax €C.

VY nonaniii HIKYE mad.. 1 mpeAacTaBieHo iH(HOPMALIIO PO BUPIIICHHS
CrpaB, IO BUIUIMBAIOThH 13 KOHKPETHUX MpEIoulliaibHuX 3anuTiB 10 Cyay
€sporeiicbkoro Cor3y [15] 1 cTaHOBIATH YaCTUHY MPEIICACHTHUX HOPM.

Came takum ynHOM Oynn BumnparoBadi pimenHs Cyny €C y cdepi
IHTEJIEKTYalTbHOT BJIACHOCTI CTOCOBHO TOPTOBEIIEHUX MAapOK, TPOMHUCIOBHX
3pa3KiB, MAaTEHTIB Ha BHUHAXOJM, aBTOPCHKOTO MpaBa Ta CYMDKHHUX IpaB,
PaBOBOi OXOPOHM 0a3 AaHMX 1 T. M., 0 HaOynmu B €C 10pUANYHOT CUITU
IPaBOBOTO IMPEIIE/ICHTY.
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Tabnuys 1

Cynosa npaktuka Cyny €C y cdepi iHTe/IeKTyaJIbHOI BJACHOCTI

I'pymm pimmens Cyny €C y chepi
IHTEJIeKTYaIbHOI BIIACHOCTI

TperoquiiianeHi 3anuTH,
O3B IKUX TIPH3BIB JI0 CTBOPCHHS TIPEIEICHTHUX HOPM

TopeosenvHi mapku

ITo3HavenHs,
3 SIKUX MOJKE CKJIAJaTUCS
TOPTrOBENIbHA MapKa

Hroxose nosnauenns. Cnpasa Sieckmann, C-273/00. 3ByKoBe IO3HAUECHHS.
Cnpasa Shield Mark, C-283/01. Konsopose noznauennst. Cnpasa Libertel,
C-104/01. ToproBemsHa Mapka Ta pewitamHmii cmoran. Cmpasa Nestlé,
(C-353/03. ToproBenbHa Mapka Ta nometHe im’s. Cripasa Unister, T-244/12

AOCOMIOTHI MiJcTaBu
IUISL BIIMOBH Y peecTpariii

ToproBesnpHa Mapka, IO CKIAAa€eThes i3 Gopmu ToBapy, HEOOXiqHOT IS
JIOCATHEHHS TeXHIYHOTO Pe3yJIbTaTy: 3asBICHHUI 00’ €KT Mae PeeCTpyBaTUCS 5K
narent. Cnpasa Philips, C-299/99. ToproBensHa Mapka, IO CKJIaJa€TbCS
i3 GopmH, sIKa Hamae TOBApPY €CTETHUYHOI I[IHHOCTI: 3asBIEHHUN 00 €KT Mae
peecTpyBaTHUCs SIK IpoMHCIOBHH 3pa3ok. Cripasa Bang & Olufsen, T-508/08

BinHocHi migcraBu
IUTSL BIIMOBH Yy peecTpariii

Pusuk 3MillyBaHHS, 0 BKJIIOYAe pH3uK acouitoBanHs. CrpaBa Puma,
C-251/95. KombiHOBaHe MO3HAYCHHS, 1[0 BKIIOYAE HA3BY TPETHOI 0COOH
Ta BiacHy ToproBenbHy Mapky. Crpasa Thomson Life, C-120/04. Pusuk
3MIIlIyBaHHS MK CIIOBECHOIO Ta rpadidHOI0 TOPrOBEJBHUMH MapKaMu.
Cnpasa Limoncello, C-334/05 P

[MigcraBu s IPUMTUHEHHS
nii cBimouTBa

TToHATTS «IifiCHOrO BHKOPUCTaHHS» TOPTOBENbHOI Mapku. ToprosenbHa
MapKa, SIKa BUKOPHUCTOBYETHCS TUNBKM SK YacTHHA YU B IOEJHAHHI i3
IHIIIOIO TOProBenbHOI0 Mapkoro. Crpasa Levi’s, C-12/12

ITizcTaBy A BU3SHAHHS
CBIJIOLTBA HEIIHCHUM

HenobpocoBicHicTh 3asiBHHKA HA MOMEHT IIOJIaHHS 3asBH Ha PEECTPALiIO.
Cnpasa Lindt, C-529/07

ITigcraBu st BU3HAHHS
MOHSITTSI «TOPTOBeIbHA MapKa
i3 peryTamie

BusHaueHHs MOHSITTS «TOProBelbHA Mapka 3 pemyrauicio». Crpasa
General Motors, C-375/97. lllkoma pemyramii TOProBENBHOT MapKH i3
penyranieto. CripaBa Mustang, T-606/13

ITigcTaBy )i BUSHAHHS
MPOMHUCIIOBOTO 3pa3Ka
HEIIMCHUM

BincyrHicTs iHIMBiTyanbHOTO Xapakrepy. BincyTHICTH BiIMIHHOTO 3araib-
HOTO BpPa)KCHHsS. BU3HAUCHHS NMOHATTA «iHPOPMOBAaHMH KOPHUCTyBau» Ta
«cTyminb cBoboau aBropa». CmnpaBa Shenzhen, T-153/08. BincytHicTh
BIZIMIHHOTO 3aTaJIbHOTO BPa)K€HHs. BH3HaUeHHS HMOHATTS «iH(GOPMOBaHUit
KOPHCTYBaY» Ta «CTYIMiHb cBoOoau aBropay. Cnpasa Grupo Promer, T-9/07.
Kacamiiine ockapsxenns pimenns Cyny mepmoi iHcraHmii. BixcytHicts
BIZIMIHHOTO 3arajbHOTO BpaXeHHs. Bu3HaueHHs MOHATTS «iH)OpPMOBaHHMIT
KOpHCTyBau» Ta «CTymiHb cBoOoau aptopa». Cnpasa Grupo Promer,
C-281/10 P. Bingcyrnicts iHmuBigyansHOTO Xapakrepy. Crnpasa Biscuits,
T-494/12

[lopywenns npas
Ha IPOMMCIIOBUH 3pa3oK

Busnauenus mousaTTss «Tperst ocoba». CmpaBa Cegasa, C-488/10.
BigHOBICHHS OPHUTiHAIBHOTO 30BHINIHEOIO BHUIVLILY CKIIAJCHOTO BHPOOY.
Cnpasa Ford, C-500/14

Ilamenmu na eunaxio

[IpaBoBa oxopoHa
010TEXHOJIOTIYHUX BUHAXO/IB

IlarenT Ha mpoxykT, MmO MICTUTH TreHeTHYHY iH(popManio. Cnpasa
Monsanto, C-428 / 08

Ceprudikar
J10/1aTKOBOI OXOPOHU

Ceprtudikar m01aTKOBOI OXOpOHHM MJIs JiKapcbkoro 3anuty. Cnpasa
Neurim, C-130/11

Asmopcwie npaso ma cymixchi npasa

[TyGuniune crioBimIeHHS

ITy6miune cmoBimeHHs y rortensHuX HoMmepax. CrpaBa Rafael Hotels,
C-306/05. ITy6niune cnoBimenHs y npuiiMansHi qantucra. Crpasa Marco
del Corso, C-135/10. IlyOmiuHe crioBileHHS y cna-3akiani. [cHyBaHHs
MOHOTIOJIIT HAa HAJAHHS MOCIYr i3 KOJEKTHBHHM YIPABIIHHSIM II€BHOI
kateropii nmpas. Cnpasa Osa, C-351/12

BinnosigansHicTh
MOCTaYaIbHUKIB TIOCITYT

BigcytHicTh y mocrayajgbHUKA IOCIYT i3 30epiraHHs JaHUX 00OB’SI3KY
3[iHCHIOBATH 3arajJbHUII MOHITOpUHT iH(opManii, mo 30epiracTecs. Crpasa
Netlog, C-360/10

IMTpaBoBa oxopoHa
0a3 JaHux

IIpaBo ocobmmBoro pomy po3pobHrKa 6a3 naHMX. Bu3HaueHHsS OCHOBHHX
nouste. Cnpasa William Hill, C-203/02. IlpaBo ocobmuBoro poxy
po3poOHKKa 0a3 TaHUX Y BUNAAKYy BUKOPUCTAHHS arperatopa IOMIyKOBHX
cucrem. Cnpasa /nnoweb, C-202/12

[lopywenns npas
IHTEJICKTyaIbHOI BIACHOCTI

Mopansna mkona. Crpasa Christian Liffers, C-99/15

IDicepeno: pospobaeno asmopom [15].
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CydacHe 3aKOHOJABCTBO YKpaiHM JO 4YHClia CYJOBUX aKTiB, IIO
MICTATh HOPMATUBHI IPUTTUCH, BIIHOCUT:
» pimenns Koncrurymiitnoro Cyny Ykpainu;
» HopmaruBHe TiaymadeHHs [Lrenymy BepxoBHoro Cyny Ykpainu
Ta Bummx cremiani3oBaHuX CyIiB;
» PpIlIeHHS CYyIiB 3arajibHOi OPHCIUKINI, IO CKAaCOBYIOTHb JilO
HOPMATHBHHUX aKTiB;
» PpIlICHHS CY/AIB 3a aHAJIOTIEI0 3aKOHY Ta IpaBa, a TaKOX Ha
OCHOB1 HOPM TIpaBa, 110 MICTATH OLIIHOYHI MMOHATTS,
» pimeHHss €BPONEHCHKOTO Cyly 3 TIpaB JIIOIUHH [ 16].
BusineHHs cy10Boi MpaBOTBOPYOCTI Ta MPABOPO3’ ICHIOBATIBHOI [TisUTh-
HOCTI (Y SIKOCTI CY/IOBOTO MpEIEeICHTY) B YKpaiHi MPeICTaBICHO MPAKTUKOIO
BepxoHoro Cyny Ykpainu, 1110 aKyMYJIO€TbCs Y IOcTaHOBax oro Ilnenymy.
OCKUTbKH yKpaiHCBKUM CyAaM IPH BUPIMIEHHI KOHKPETHUX CIIPaB JOBO-
JUTHCS THKOJIM CTUKATHUCS 3 MPAaBOBUMU Ka3yCaMH, K1 3aKOHOJABEIb 11I€ He
BCTUT yperyJroBaTd, Takuil (opMar mosiBM HOBUX MPAaBOBUX HOPM J03BO-
Jsie OB OTEpAaTUBHO BPaxoOBYBaTH AMHAMIKY MPaBOBOi MiHCHOCTI [8].
Ha it migcTaBi MoKHa CTBEP/KYBATH, 110 CHOTOJIHI CYJOBHA MPEIEACHT,
aK ofauH 3 BUAIB ((popM) cymoBOi MPaBOTBOPYOCTI — 1€ pealbHHUM (akT
YKpaTHChKO1 IPaBoBOi JilicHOCTI [3].
OpHak MIOAO0 BHU3HAHHS Ta 3aCTOCYBAaHHS YKPAiHCBKUMHU CyAaMu
HOPM TPENEACHTHOIO MpaBa, CTBOPECHUMH 32 MEKaMH HAIIO1 Jep>KaBU, Ma€e
ICHYBaTH 1HIIMI TTpaBOBHM MexaHi3M. Takuii MexaHi3M MOKH 1110 BUIIPAIO-
BaHUI Juiie y chepi 3aXUCTy MpaB JIOAUHHU 1 1 OCHOBOIIOJIIOXKHUX CBOOO,
ne pimenHs €Bponeiicekoro Cyay 3 mpaB JIIOJUHN Y KOHKPETHHUX CIIpaBax
1 € 6e3mocepeIHbOI0 TPABOBOKO OCHOBOIO (TIPEIIEICHTOM) /ISl BUPIIICHHS
AQHAJIOTIYHUX CIPAB BITYM3HIHUMU CYyJIaMHU.
Sk mpuKian 3 BUKOPUCTAHHS MPEHENCHTIB €BPOMEHCHKOTO CyIy
3 IpaB JIIOJJMHA MO>KHA MPHUBECTH CHPaBy, KOJIHM MOCTaHOBOIO Buioro rocmo-
napcbkoro cyny Ykpaiau Bif 27 mumas 2010 p. Oyino BUpIIEHO CKacyBaTh
NocTaHOBY BuIoro rocmomapchkoro cymy YKpaiHu 1 3a0BOJIBHHUTH 1i miepe-
IJI]] 32 HOBOBHUSIBIIEGHUMU OOCTaBMHAMH. 32 OCHOBY 3aXHCTy OysoO B3siTe
pimeHHs €BpOINerchKOro cyay 3 mpaB JoauHu «badad mpotu YkpaiHu»,
Jle¢ BKA3y€TbCs HAa NOPYLICHHS BepxoBHHM cyaoMm YKpaiHM 4acTUHH |
crarti 6 Konsenmii («KoxxeH mae mpaBo Ha crpaBeaUBHUA 1 MyOITiYHUN
O3S MOro CIpaBU YNPOAOBXK PO3YMHOTO CTPOKY HE3QJIECKHHUM 1 06e3-
CTOPOHHIM CYJIOM, BCTAHOBJICHHUM 3aKOHOM, SIKHA BUPIMIMTH CIIp MIOJO
foro mpaB Ta OOOB’SI3KiB IUBUIBHOTO XapakTepy...»), SKUH CKacyBaB
pIllICHHsI CY/IB TOMEpeIHIX I1HCTaHIIA Ta HalpaBUB CIpaBy Ha HOBUU
posrisin [20, c. 156]. Lleli mpukian AeMOHCTpye To ¢akT, Mo y cyaax
VYkpainu npuiiMaroThCs PilIeHHs, B OCHOBI SIKHX € TPaBOBHIA MPELIECHT.
HasBHicTh Takoi paKTUKN 3yMOBIIEHA TPUAHATTSIM BepxoBroro Pamoro
VYkpaiHu creriaibHOrO0 HOPMAaTUBHO-TIPABOBOTO aKTy — 3aKOHY YKpaiHu
«IIpo BUKOHAHHS pilIEHb Ta 3aCTOCYBaHHS MPAKTUKU €BPONEUCHKOTO Cy1y
3 MpaB JIOJAWHUY, 10 BUABISETHCS Y JOOPOBLIHHO B3SITOMY Ha cebe HaIIO0
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JIep>KaBoK0 000B’SI3KY 111010 BUKOHAHHS pillleHb €BPONENCHKOro Cyay 3 IpaB
JIOJIMHA Ta 3aCTOCYBaHHs cyldaMu YKpaiHu Horo (€BpONenchbKOro Cymy
3 MpaB JIIOJMHM) PIillICHb SIK MPAaBOBUX IpeueaeHTis [17].

be3zanepeunnm crtae ToW (akT, 10 BU3HAHHS Ta 3aCTOCYBaHHS
HOPM TpeneaeHTHoro npasa €sponeiicbkoro Cyay (Cyay cnpaBeinBOCTI)
Ha TepuTopii YKpainm (3a yMmMOBH ii BKJIIOYEHOCTI 10 €BpONEHCHKOTO
IPOCTOPY IHTENEKTYaIbHOI BIACHOCTI), MOXKIIMBE JIUIIIE B PE3YJIbTATI MPaBO-
TBOPYOI JISJIBHOCTI MapJaMEeHTy, sika pO3pOOUTH AJi LIbOTO CHeliadbHUuN
paBOBUI MEXaHi3M.

BucHoBKkH. AKTHBIi3aIlis MpOIECY BXOKEHHS YKpaiHH y CBITOBI
CTPYKTYPH, IO PETYIIOIOTh MUTAHHS IHTEIEKTYaIbHOI BIaCHOCTI — 3aKOHO-
MipHE SBHINE TJIoOamizamii CBITOBOI €KOHOMIKH. BiH CympoBOIXYyeThCS
NPUCTOCYBaHHAM (TapMOHI3allI€l0) 3aKOHOJJABCTB JIEP>KaB 0 BUMOT KOHKY-
PEHTHOTO CEpEeNIOBUIIA, TaK 3BAHOTO «CIIJIBHOTO MPOCTOPY», SIKUM PO3BUBA-
€THCSI 32 BIIACHUMH 3aKOHaMH, (POPMYIOUH CIILIBHI JUIS BCiX HOTO (CIUIBHOTO
POCTOPY) yYacHUKIB mpaBoBi HopMU. CydacHUUN 30BHINTHBOIIOITHUYHUN
BEKTOpP YKpaiHUW 3yMOBIIIOE HEOOXIJHICTh OPIEHTYBAHHS Ta TOCTYMOBY
a/IanTallilo MPaBOBOi CUCTEMH HAIIOI Aep)KaBU A0 €BPONEHCHKOr0 MpOCTOpy
IHTENIEKTYaIbHOI BIACHOCTI.

Pimennsimu [Tapuspkoi KonBeHI1ii mpo oxopoHy IpOMHUCIOBOI Biac-
HocTi Ta bepucrkoi KoHBeHIii mpo 0XOpoHy JiTepaTypHUX TBOPIB Ta TBOPIB
MUCTEITBA 0XapaKTEPHU30BAHO CYTHICTh MOHSTTS «IHTEJIEKTYyallbHa BIACHICTH
Ta OKpECJIeHO BUTOKU (popMyBaHHs 11 mpaBoBOi 0a3u. Ha ocHOBI MX KOH-
BEHLIWHUX HOpPM copMyBaiocs 3aKOHOJABCTBO €Bpormeiicbkoro Corozy
B TaJTy31 IHTEJIEKTYaIbHOI BIACHOCTI.

Cepen mxepen (popm) npaa €C, 10 PeTYNIOIOTh MUTAHHS 1HTEJICK-
TYyaJIbHOI BJIACHOCTI, ICHYE MEXaHi3M BHHUKHEHHS OKPEMOTO BHIy MPAaBOBUX
HOPM, SIKI (POPMYIOTBCSI BHACHIZAOK CYZOBOI MPABOTBOPYOCTI 1 CTAHOBIIATH
CEerMEHT HOPM MpeuefeHTHoro npaBa. HaBeneni y crarti pimenns Cyny
€C y cdepi iHTeAEKTyalbHOI BIACHOCTI CBIAYaTh TPO (OPMyBaHHS
BHACJIIJJOK TaKoi AISITBHOCTI BEIMKOTO MAacHBY IMPEHEJACHTHUX HOPM, IO
JI03BOJISIIOTH MOOITTBHO YCYBAaTH CYNEPEYHOCTI MK IPaBOM Cy0’€KTa mpaBa
IHTEJIEKTYaJIbHOT BJACHOCTI Ta IHTEpecaMd KOHKYPEHTHOI'O CepeIOBHIIA
€C, dopmyroun 3rafaHuil € TMHUN TTPABOBUIN MTPOCTIP.

HayxoBa muckycist moj0 HeBU3HAHHS MPABOBOTO (CYI0BOTO) Iperie-
JICHTY JDKEPEesIoM YKpaiHCHKOTO MpaBa MOXKe OyTH MpUIHHEHA HAHOIKIIM
gacoMm, TOMY 110 Aenaii OlIblle y Cy0Bii MPaKTHUIll 3’ ABISIOTHCS PIlICHHS,
IO TPYHTYIOTbCS Ha 3aCTOCYBaHHI K HOPM CHEIIaJIbHUX Jep:KaBHHUX
mctutymin (Korcrurymiiinoro Cyny Ykpainu, [Ineaymy Bepxosrnoro Cymy
VYkpainn), Tak i iHCTUTYIIH MikHapoaHOTO popmaTy (€BpONEHCHKOTO CYay
3 mpaB JtoAuHM). TOMy NHepCrneKTUBa TapMOHI3aIii YKpaiHCHKOTO 1 €BpO-
NEeCHKOT0 3aKOHO/IaBCTBA y c(hepi IHTENEKTyaaIbHOI BIACHOCTI 3aJIeKaTHMe
1 BIJ] KOHKpeTHU3allii MpaBOBOr0 MexaHi3My (opMyBaHHS HOPM IPELIE/ICHT-
HOTO TIpaBa B YKpaiHi.
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Kyrychuk A. Case-by-case regulation of intellectual property in the EU.

Background. The intellectual activity becomes the basis of the modern global
world. Now it is very important to protect properly the rights of intellectual property. The
United Europe has a lot of legal regulations for that. Ukraine has made its choice on the
way to Europe. That is why it must adapt its legal regulation to the European case law in
intellectual property area.

Analysis of recent research and publications. A lot of works devoted problems
and prospects of law protecting in the area of intellectual property. But this article is
based on works which consider matters of harmonization legal regulations between
Ukraine and EU in the area of intellectual property. Moreover it has been used the
legislation of Ukraine and EU in the mentioned branch of law for bringing to light what
exactly is general and different between them.

The aim of the work is a consideration of case law functions for the legal
regulation of intellectual property in EU and the possibility of their use in Ukrainian
legislation.

Materials and methods. In progress of the work it has been used general
scientific methods (dialectic and systemic approaches, methods of analysis and
synthesis). At the same time the formal-juridical and comparative-legal methods were
used in the research.

The results of the research. The key concepts of the topic have been defined. The
influence of case law on protecting the rights of owners of intellectual property in EU has
been studied. The patterns of the emergence of case law in the EU have been considered.

Conclusion. Comparison of using a case law of the EU in Ukraine is made on
example of analysis of legal norms for protection of human rights. There were made
conclusions about the possibility and necessity of harmonization of the case law in the
area of intellectual property between the EU and Ukraine.

Keywords: intellectual property, legal regulations of the case law, prejudicial
request, the European space of the intellectual property.
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VAK 342.9

CHUJTOPYYK Anacracis,
acmipaHT kadeapu aaMiHICTPaTUBHOTO, (JiHAHCOBOI'O Ta iIH(HOPMALIIHHOTO ITpaBa
KuiBchbKOTO HaIliOHAILHOTO TOPTOBEIBHO-EKOHOMIYHOTO YHIBEPCUTETY

ITOHATTSI AOHOPCTBA KPOBI
Y UMTHHOMY 3AKOHOAABCTBI

30iiicheno cnpoby KOMIIEKCHO20 pO32150y NPOOIEMAMUKU, NO8 S3AHOT 3 OOHOD-
cmeom Kkpogi. 3’ac08ano 3micm NOHAMMA «OOHOPCMEO KpoGi ma ii KOMNOHEHMIBY.
3anpononosano wisxu supiwients npoodiem, nog a3aHux 3 OOHOPCMEOM KPOGI.

Knwuoesi cnosa: NOHOPCTBO KPOBi, KOMIIOHEHTH KPOBi, TOHOP, KPOB.

Cuoopuyk A. llonamue oonopcmea Kposu 6 oeiicmeylouiem 3aKoH00amesbcmee.
IIpeonpunama nonvlmka KOMNIEKCHO20 PACCMOMPEHUST NPOOIEMAMUKY CE8A3AHHOU C 00-
HOpCMBOM Kposu. Beisicnero cooeparcanue nousamusi «OOHOPCMB0 Kposu U ee KOMHOHEHMOBY.
IIpeonoscenvl nymu pewseHuss npodiem, C6A3aHHbIX C OOHOPCMBOM KPOSU.

Knwouegvle cnoga: MOHOPCTBO KPOBH, KOMIIOHEHTHI KPOBH, TOHOP, KPOBb.

IlocranoBka mpodsemu. JIOHOPCTBO KpoOBI Ta il KOMIIOHEHTIB —
HaIpsM Jep>KaBHOI MOMITHKA B cdepl OXOpoHHU 370poB’s. BiH oxoruitoe
MIMPOKUIA KOMIUIEKC OpraHi3alliifHuX, iH(pOpMaIiiHIX, TEXHIYHUX BiJHOCHH,
NOB’AI3aHMX 31 30epiraHHaM, mepepoOKoI0, 3aroTiBICI0 KPOBi Ta ii KOMIIO-
HeHTIB. [IpaBoBe peryntoBaHHS LMX BIJHOCHMH — HEOJMIHHA 3amopyka ix
cTab1IbHOTO (YHKIIIOHYBaHHS Ta TAPMOHIMHOTO PO3BUTKY.

dopmyBaHHS HaJEKHOTO MPABOBOTO MIATPYHTS HEMOXIWBE 0e€3
noOy/0BU JJOCKOHAJIOTO MOHATIMHOIO anapary Ta 06e3 4iTKOro BU3HAYEHHS
0a30BOr0 MOHATTS — JOHOPCTBA KPOBI Ta ii KOMIIOHEHTIB.

AHani3 octaHHix my6aikauii i gocaimkens. CydacHi HayKoOBIIi
pOOIIATH YUCIIEHH] CIIPOOH 1O cucTeMaTH3allil 03HaK JOHOPCTBA KPOBi Ta ii
KOMITOHEHTIB 1 (hOpMYJIFOBaHHSI BIAMOBITHOT Ae(iHIMII.

Amnani3 opranizaiii c1y0u KpoBi B YKpaiHi, OCHOBHUX IOJIOKECHb Ta
NpaBOBUX 3acaj] JOHOPCTBA CTaB PE3YJIHTATOM CILJIBHOI POOOTH KOJEKTUBY
BITYM3HSHUX Ta aMEpUKaHChKUX HayKoBUIB [1]. CTpaTeriuni HanmpsiMu po3-
BUTKY MeauuHoro npasa pociuiguB C. I'. Crenenko [2]. [Tutanus Tpancdysio-
norii mocmimxeni I. H. Mokeesum [3]. [lo3uTuBHI MOMEHTH JOOPOBITHHOTO
JIOHOPCTBA KPOBI Ta ii KOMIIOHEHTIB HEOJHOPA30BO aHAJI3YBAIUCH Y MPALSX
A. M. Kepnians [4]. €. I1. JleMuauuK MiAKPECIUB BaXKJIUBICTh ypaxyBaHHS
oprasizalliifHoro acnekty qoHopctsa [5]. CyTHICTb JOHOPCTBA, SIK COLIAIBHO-
3HAYYIIOTO siBUINA, oxapakrepusyBaB JI. M. JlonoBan [6]. JlochimkeHHIO
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IOPUAMYHUX MOJEJIel JOHOPCTBA B 3apyOKHUX KpaiHaxX MPHUCBSYEHI mpari
K. O. InpromenkoBoi [7].

Merta cTaTTi — JOCHIAWTH CYTHICTH HMOHSATTS JOHOPCTBA KPOBIi Ta ii
KOMIIOHEHTIB B YKpaiHi Ha Cy4aCHOMY €Tarli.

Marepianu Ta MeToau. MeTo00riqHo0 6a3010 cTaTTi € (hopMaIbHO-
JIOTIYHUA METO/I, BAKOPUCTAHHS SKOTO JIaJi0 3MOTY IPOAHAJi3yBaTH OKpeMi
ACIEeKTU TOHATTS «IOHOPCTBO KpOBI Ta ii KomMmoHeHTiB». Kommaparu-
BICTCBKUU Ta CTPYKTYPHO-JIOTIYHUA METOAM 3aCTOCOBAaHO B KOHTEKCTI
JOCJTI/KEHHS 3apOIKEHHS OKPEMUX aCHEKTIB HOPMAaTUBHO-IIPABOBOTO TTyMa-
YeHHS JOHOPCTBA KpOBi Ta i KoMmoHEHTiB. COIIOJOTIYHUN METOJ BH-
KOPHCTAHO TUIIXOM BpaxyBaHHS OCOOJIMBOCTEH COIiadbHOI MIMCHOCTI Ha
Cy4acHOMY eTalll PO3BUTKY YKpaiHH.

PesyabTaTu qociaigaxenns. Ha cboromHi He iCHye €IMHOTO HAYKOBOTO
HiAXOy 0 PO3YMIHHS MOHSTTA JOHOPCTBA KPOBI Ta ii KOMIIOHEHTIB, 5K
0 MOBHOIO MIPOI0 PO3KPHUBAIO CYTh I[HOTO COIIAJIbHO-3HAYYIIOTO SIBUIIA.
Ile moHATTA 3akpimieHe y ctarTi 2 3akoHy Ykpainu «IIpo 1oHOpCTBO KpOBi
Ta il KOMIOHEHTIB», BIAMOBIMHO JO SIKOi JOHOPCTBO KPOBi Ta ii KOMIIO-
HEHTIB SIBJISIE COOO0 TOOPOBUTEHUI aKT BOJICBUSIBIICHHS JIFOIUHH, 1110 TTOJIATAE
y 1aBaHHI KpoBi a00 ii KOMIIOHEHTIB JJIsl MOJAJIBIIOr0 OEe3MocepeHHOTO
BUKOPHUCTAHHS iX IS JIIKYBaHHS, BUTOTOBJICHHS BIAMOBIIHUX JKAPCHKHUX
npenapatiB a00 BUKOPUCTAHHS Y HAYKOBHX JIOCTIDKEHHSX [8].

OpnHak HaBiTh MOBEPXHEBUI aHAJi3 HABEJAECHOTO 3aKOHO/IAaBYOIO MOJIO-
JKEHHSI CBIIYMTD, 1110 BOHO HE BIJNIOBIJA€ CYYaCHUM peasiisiM Ta HE OXOIUIIOE
BCIO JIISITLHICTD, TIOB’SI3aHY 3 JIOHOPCTBOM KPOBI Ta ii KOMITOHEHTIB.

Hamenene BU3HaUSHHSI HE OXOIUTIOE OPTaHI3aIlifHOTO aCIIeKTy JTaBaHHS
KpOBI Ta 11 KOMIIOHEHTIB. 3a 3araJlbHUM BU3HAHHSIM, IOHOPCTBO KpPOBi Ta 1i
KOMITOHCHTIB — II¢ CKJIQJIHMA KOMIUIEKC OpraHi3alliiHuX 3aXOJiB, CIIPSIMO-
BaHW Ha 3a0e3reueHHs Oe3MEeKH 3aroTiBii KPOBi, a TAKOXK KOMITOHEHTIB
(epuTpoLMTH, TPOMOOIIMTH, IIJIa3Ma, JICHKOLUTH, TPaHyJIONHUTH Ta 1H.). Llei
KOMIUIEKC CKJIA/Ia€ThCS 3 HU3KM TAaKUX BAXKJIIMBHX OpPraHi3alliiHUX 3aXOMdiB:
3aroTiBiIsl JOHOPCHKOI KPOBI Ta ii KOMIIOHEHTIB, KIIIHIYHE BHKOPUCTAHHS
JIOHOPCBHKOI KPOBI1 Ta 11 KOMIIOHEHTIB, TPAHCIIOPTYBAHHS JOHOPCHKOI KPOBI
Ta ii KOMIIOHEHTIB, 30epiraHHs JOHOPCHKOT KPOBI Ta ii KOMIOHEHTIB TOIIIO.

OdiniiiHe BU3HAYCHHS JIOHOPCTBA KPOBIi Ta ii KOMIIOHEHTIB HEMOX-
auBe 0e3 XapaKTepUCTUKH 3aXOMIB, KOTPi peaizyloThes it 3a0e3MeueHHs
IbOTO MPOIIECY Ta CTAHOBJATH WOT0 OpraHizailiiiHy OCHOBY. «JlOHOPCTBO
KpOBI — 1€ pO3rajy’KeHa cHCTeMa 3aXOJiB, L0 BKJIIOYA€ 3aroTiBIIo,
nepepoOKy, 30epiraHHs, IepeMBaHHS, peati3allito KpoBi, il KOMIIOHEHTIB —
BiJITaKk BCeOIYHE YSBJICHHS IIPO JIOHOPCTBO KPOBI Ta 11 KOMIIOHEHTIB HEMOXK-
auBe 0Oe3 ypaxyBaHHs OpraHi3alliifHOrO acrheKkTy AaHOro BUIY MEIUYHOl
TisTbHOCTI», — pe3tomye €. T1. Jlemuaunk [5].

BBakaemo, 110 Taki 3aX0y MOBMHHI 3HAWTH MaKCHUMaJIbHE BimoOpa-
JKeHHS B 3aKOHOIaBYii JediHIMii JOHOPCTBA KPOBI Ta il KOMIIOHEHTIB.

JlocnmipkeHHsT BH3HAYEHHS TOHSATTA JOHOPCTBA KpPOBI Ta ii KOM-
NOHEHTIB, 3aKpimieHoro y crarti 2 3akony Ykpainu «IIpo moHOpcTBO KpOBi
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Ta 1i KOMIIOHEHTIB», JI03BOJII€ KOHCTATyBaTH, L0 B HbOMY 3HaAWIUIN
B1JIOOpaKEHHS JAJIEKO HE BCI IIUI, SKI MEpeciiaye TOHOPChKa MPaKTHKA.
B ananizoBaHoMy BU3Ha4Y€HHI 3aKOHO/ABEIb BUIUISIE TPH IIUTI: JIIKYBaHHSI,
BUTOTOBJICHHS MEIPENapariB Ta 3M1MCHEHHS HAYKOBUX JIOCTI/IKEHb.

[IpakTka CBiIUWTH, IO TOPSA 13 3a3HAYCHUMU IUISIMUA JOHOPCHKI
MaTepialii 3HaXOSATh MIUPOKE BUKOPUCTAHHS 1 B 1HIMX cdepax MEIUIHOI
JUSITBHOCTI, 30KpeMa B MEJIUYIHIN OCBITI.

AHai3 3aKOHOAABYOI0 BHU3HAUEHHS JAOHOPCTBA KPOBI Ta ii KOMIIO-
HEHTIB 3YMOBJIIO€ THUTAHHS MPO JOIIBHICTh BXUTKY OKPEMHX TEPMIHIB.
Hampuknan, y crarri 2 3akony Ykpainu «I[Ipo moHopcTBO KpoBi Ta ii
KOMIIOHEHTIBY» MIEThCS MPO 0AB8AHHS KPOSI OJisi Oe3nocepeoHb020 UKOPUC-
manns (mym i oani kypcue miti — A. C.). I[Ipu nbomy akaJeMiqHUNA TITyMaqHUN
CJIIOBHHMK YKpaiHChKOi MOBHU TpaKTye CIIOBO «Oe3mocepenniily 3 Takoi
TO3MIIIT — SIKUH HeMa€e MPOMDKHHX JIAHOK, 3IIHCHIOEThCS 0€3 IOCEepeIHHIITBA
KOro-, 4oro-ueOynap, mpsmuii [9]. CydacHa IIpaKTHKa JTOHOPCTBA KPOBI
Ta (a00) 11 KOMIIOHEHTIB CBITYUTh, IO B PsAl BUNAIKIB BOHA MOXE
niepedavaTi OMOCEPEIKOBAHE BUKOPHUCTAHHS OloMaTepiaiiB IS JIIKYBaHHS,
BUTOTOBJICHHS JIIKAPCHKUX TMpenapariB 4d BUKOPUCTAHHS B HAYKOBHX
JOCIIJUKEHHSAX.

Hagitp Ge3mocepene BUKOPUCTAHHS KPOBi Ta (200) Ti KOMIIOHEHTIB
JUTS. BUTOTOBJICHHS JIIKAPCHKUX TPENapaTiB MOXKe PO3TIISIIATHCh K OMOCePe/I-
KOBAHE 3 TOUKH 30pYy 3aCTOCYBAHHS IIUX MPETapaTiB ISl JTIKYBaHHS JIIOAUHU.

[{iTkOM OYEBHIIHO, IO OKpeMi TePMIHH (SK TO: «MOJAJBIIOrO» Ta
«BIAMOBIMHUX» 1 T.1.), Ki (IrypyroTh y 3aKOHOAABYOMY BHU3HAUCHHI, HE
HECYTh ICTOTHOT'O 3MICTOBHOIO HaBaHTa)keHHs. Ha Hamm morisi, HaBeacHI
TEPMIHM € 3aiBUMHU CUHTAKCUYHUMU OJAMHUIISIMU Ta CylnepeyaTh MPUHIIUITY
€KOHOMIi HOpMAaTHBHOTO MaTepiaiy.

Ha okpemy yBary 3acimyroBye Toil ¢akrt, mo B oQilifHOMY BH3Ha-
YEHHI JIOHOPCTBA KPOBI Ta i1 KOMITOHEHTIB, SIKE 3aKpIIJICHE Y CTaTTi 2 3aKOHY
VYkpainu «IIpo 1oHOpCTBO KpOBI Ta il KOMIOHEHTIBY», 3aKOHOIABIIEM BXKHTO
KOHCTPYKIIIO «0a8anHs Kpoei abo ii komnonenmigy. Takuii MiaXi] 3aKOHO-
JaBlsl HEJAOCTATHHO OOTPYHTOBAHUN, TOMY 1110, KpPIM B1JIOKPEMIIEHOTO
JIOHOPCTBA KPOB1 200 i1 KOMIIOHEHTIB, Y CyYacHIN MEIUITUHI TPAKTHKYETHCS
OJTHOYACHE JOHOPCTBO IUIBHOI KPOBi (€PUTPOIUTAPHOI MACH) Ta IOHOPCTBO
OKpEeMHUX KOMIOHEHTIB KPOBi (TPOMOOITUTIB, JIEHKOLHUTIB, JOHOPCTBO IIJIa3MH,
rpanysionutis) [10].

Bapto 3BepHyTH yBary Ha JOCBIJ KpaiH OJM)KHBOTO 3apyOiXOKs, SKi
Ha 3aKOHOJIAaBYOMY DiBHI mependadaroTh MOXKIMBICTh HE JIUIIE BiOKpPEM-
JICHOTO, aJIe i 0JTHOYAaCHOTO 3a00py KPOBI Ta i1 KOMIIOHEHTIB.

Hanpukmnan, crarti 2 ®enepansHoro 3akoHy Pociiickkoi Deneparrii
«I[Ipo nmoHOPCTBO KpOBi Ta ii KOMIOHEHTIB», BH3HAYa€: TOHOPCTBO, SK
«100pOBUIBHY 3134y KpOBi ma (a6o) 1i KOMIIOHEHTIB JOHOPAaMH, a TaKOX
3aX0JM, CIOPsIMOBaHI Ha OpraHi3aiiio Ta 3a0e3nedeHHs] OE3MEeKH 3aroTiBi
KpOBI Ta ii kommoHeHTiB» [11].
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[Toni6He BUM3HAYEHHS JAOHOPCTBA, 3aKpiIluieHE y MpeaMOyii 3aKoHy
Pecniy6niku MongoBa «IIpo 1oHOPCTBO 1 mepeauBaHHs KPOB1», e WIEThCS
PO JIOHOPCTBO KPOBi ma ii KOMIIOHEHTIB, SIKUM JTOHOPCTBO BHU3HAYAETHCS
SK 37a4y OCOOOK KpOBi Ta ii KOMIIOHEHTIB 3a BJIACHUM OaXaHHSIM, HE
OTPUMYIOYH 3a 11€ BUHATOPOJM Hi B TPOIIOBIH, HI B Oyb-sKiil iHIIH popmi,
sKa MO>Ke BBKATHCS CYMICHOIO TPOIIOBii BuHaropoai [12].

Kazaxcpkuii 3ak0HOIaBe1lb BU3HAYA€E JOHOPCTBO KPOBi K JOOPOBLIBHY
y4acThb JIOHOPIB B OXOPOHI 370POB’ sl TPOMaJIsIH IUIXOM JOHAIi KpoBi Ta ii
KOMITOHEHTIB Il MEIMYHUX Hiter (auB. ctarTio 162 Koaekcy Pecnybmiku
Kazaxcran «IIpo 310poB’s Hapoay Ta CUCTEMY OXOPOHU 3710poB’s» [13].

Sxmo s roBoputH Tpo Te, kUil came npukian (Pociticekoi denepartii
M 1HIIMX JIepP>KaB MOCTPAISTHCHKOIO MPOCTOPY) € BapTUM HACIiTyBaHHS
BITYM3HSHUM 3aKOHOJIABIIEM, TO OUTBIII OOTPYHTOBAHUM BUIAETHCS CaMe Tiep-
MM X170, OCKUTBKH, SIK YK€ 3a3HAa4aocs, B CBITOBI MEIUYHIN TIPAKTHUIT
3a01p KpoBi Ta i1 KOMIIOHEHTIB 3IHCHIOETHCS K OJTHOYACHO, TAK 1 HAPI3HO.

VY koHTekcTi hopMyroBaHHS Ae(iHIMIT TOHATTS JOHOPCTBA KPOBI Ta ii
KOMIIOHEHTIB HEMOYKJIMBO OMHUHYTH YBaror Cy4acHi JOKTPHUHAIBbHI ITiIXO0/IH.

Awmepukancbki BueHi Jlecm boroc, [Ixo Anna Oy, JIxon [Namiem
(Leslie Botos, Jo Anne Ou, John Hull) HaBomaTh HacTymHe aBTOPCHKE
BU3HAYCHHS JIOHOPCTBA KPOBI Ta ii KOMIOHEHTIB: «/[0HOPCTBO KpoBi Ta ii
KOMIIOHEHTIB € JIOOpOBUIBHUM aKTOM JIOIIOMOIH 3JI0POBOI JIFOJUHU (JIOHOPA)
XBOpOMY, III0 TOJISATA€ y HaJaHHI YaCTUHU CBO€I KpOBI ab0 TKaHWH IS
JIKyBaJIbHUX 1iJiei» [1]. AHATOTIYHOT TOYKH 30pYy MPUTPUMYETHCS M HAYKO-
Berb 1. H. Mokees [3].

He nuBnsunchs Ha EeBHUN HAYKOBHIA iHTEpEC, HABEACHE BU3HAUYCHHS
HE JIOCTaTHHO MOBHO XapaKTEPHU3y€ BCIO MISJIbHICTh, MOB’SI3aHY 3 JIOHOP-
CTBOM KpOBI Ta ii KOMIoHeHTiB. 1I0ro aBTopr He BPaxoBYIOTh PI3HOCIIPSMO-
BaHHWI XapakKTep Cy4acHOTO JIOHOPCTBA, POOJISIYM aKICHT JIMIE Ha HOTO
TIKYBaJIbHUX MUIIX. MK THM, SIK CBITYUTH IPAKTHKA, JOHOPCTBO KPOBI Ta ii
KOMITOHEHTIB MO 13 JIKYBAIbHUMH IUISIMU MEPECTiAy€e MUPOKUM CTIEKTP
IHIIIMX 3aBJIaHb, 30KpeMa 00 30epiraHHs, TPaHCIOPTYBAHHS M IepepoOKH
KpOBI Ta IMOXIIHHUX BiJ Hel KOMIIOHEHTIB. KpiM TOro, aBTOpr HE KOHKPETH3Y-
I0Th, [0 caMe Y 1X OaueHH1 BUCTYMAE JIIKyBaJIbHUMH HUIIMU. Lle cTBOproe
NIEBHI TPYJAHOIII JJI1 BCEOIYHOTO PO3yMIiHHSI aBTOPCHKOI KOHIIEMIIiT JOHOP-
CTBa KPOB1 HAYKOBHM 3arajioM.

Jlemo iHIIA 1HTEpIIpETaIlis CyTl JOHOPCTBA KPOBl Ta i1 KOMIIOHECHTIB
y BusHaueHHi . f. Cenrotu. BoHna iHTeprpeTye ioro tak: «JlOHOPCTBO —
11e T0OpOBLIbHA 3/1a4a KpoBi 1 (a00) 11 KOMIIOHEHTIB JOHOPaMH, a TaKOX
3aX0JIM, CIIPSMOBaHI Ha OpraHi3aliio Ta 3a0e3leyeHHs OC3IEeKH 3aroTiBII
KpoBi Ta i1 kommoHeHTiB. KpoB, B3siTa BiJg J0HOpa (JIOHOPCHKA KpPOB),
BUKOPHUCTOBYETHCSI B HAYKOBO-JOCTIAHUX 1 OCBITHIX IUISIX; Y BUPOOHUIITBI
KOMITOHEHTIB KPOBI, JJIKAPCHKUX 3aC0O0IB 1 MEIHUYHHUX BHPOOiBY» [14].

[TopiBHIOIOYH 1I€ BU3HAYCHHS 3 AC(DIHIIIEI0 aMEPUKAHCHKUX aBTOPIB,
MOXHa 3pOOUTH BHCHOBOK MPO HOTro OUIBINY YITKICTH 1 3MICTOBHICTb.
OnHak 1 1Oro HEMOKJIMBO BU3HATH O€310TaHHUM.
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Konkperusyrouu 1iiai J0HOPCTBAa W HABOASYM JIOCUTH IIUPOKUH iX
nepenik, aBTOpKa BUITYCTHIIA 3 TIOJISL 30py TOJIOBHE MPU3HAYEHHS TOHOPCTBA,
a came — Oe3nocepeTHe JTIKyBaHHS 0COOH, sTKa MOTPEOYe JTIKAPChKOT JOTIOMOTH.

Sk yxe 3a3Haydanocs, Oprai3aliiHUN acHeKT JTOHOPCTBA 3HAYHOKO
MIpOIO JIETEPMIHYE HOTO CYTHICTbh, a OT)KE, Mae 000B’SI3KOBO 3HANUTH Bi00Opa-
JKEHHS B I[bOMY Ta TOX1THUX MOHATTSIX.

Ha nymky BiTumsnsHoro HaykoBus A. M. Kepmans, JOHOPCTBO KpoOBi
Ta ii KOMIIOHEHTIB SIBJIsIE COO0K0 TOOPOBUIBHY, YCBIIOMIIEHY 3/1a4y KPOBI J10-
HOPOM Ha KOPHUCTh pelumieHTa (Toro, XTo mpuitmae, orpumye) [4]. Huni
JIOHOPCTBO BUUIILIO 32 MEXi BY3bKO MEIUYHOT IPOOIEMH 1 CTAJIO MPOOIIEMOIO
COIliaJIbHOIO, sIKa BiJI0Opakae B3a€EMOBITHOIIEHHS MiX JIFoabMu. Ha choro-
Hi y CBITOBIM MPaKTHUIll aKTUBIZYEThCS MpoIeaypa Oe3aapecHOro TOHOPCTBA,
KOJIM JIIOJIMHA 3 OJIAarOJIMHUX MIPKYBaHb 3J1a€ KPOB HE JIMIIEC Ha IOTpeOHU
MaIli€HTIB, @ ¥ Ha OCBITHI, HAYKOBO-JOCTIAHI 1 1HII IiIi. TakuM YHHOM,
BU3HAUEHHS PELMITIEHTA Y SIKOCT1 KIHIIEBOTO «aJipecaTa» JOHOPCTBA y JTAHOMY
KOHTEKCTI € HEOOTPYHTOBAHUM.

Kpim TOTO, BHCIOBIEHUMH 3ayBaKCHHSIMHU (SK-TO: HEOOXIiTHICTH
KOHKpeTH3allii y BU3HAYEHHI JOHOPCTBA KPOBi Ta il KOMIIOHEHTIB IliJiel
JIOHOPCTBA, PO3KPUTTS OpraHi3aliiHOro acleKTy JOHOPCTBA Ta iH.), BAPTO
BKa3aTH TaKe.

Ilo-nepute, y aHaniz0BaHOMY BU3HAUY€HHI 1JI¢ MOBa BUKJIIOYHO TIPO
3/1a4yy KpoBi. AJie 3 MOJisl 30py BUMAJIa MpoIeaypa 34a4i OKPEMUX KOMIIO-
HEHTIB KPOBI1 (TPaHyJIOLMTIB, TPOMOOITUTIB, TEHKOILIUTIB Ta 1H.).

Ilo-Opyze, HEe BPaxXOBYETHCSA, IO HA TMPAKTHUIl JOHOPCHKA KPOB
BUKOPHUCTOBYETKLCS HE JIUIIE /TSI HAJAAHHS 11 PEeIUITIEHTY.

ABTOpChKHUI KOJIEKTUB mija KepiBHUIITBOM JI. M. JloHOBaHa BBaxkae,
10 JIOHOPCTBO KPOBi Ta 1 KOMIIOHEHTIB — I JOOpPOBLIbHE KEPTBYBaHHS
BJIACHOT KpOBi a00 i KOMIOHEHTIB AJS MOAAIBIIOTO MEPEIUBAHHS XBOPUM
a00 OTpUMaHHS MEIMYHMX Tpenaparis [6].

Sk GaunMo, 1€l KOJIEKTHB HAaYKOBILIB TE€X He Oepe J0 yBaru, ILIo
JIOHOPChKA KPOB, OKPIM TIEPEIMBAHHS Ta BUTOTOBJICHHS MEIUYHHX ITperapa-
TiB, IIMPOKO BUKOPUCTOBYETHCS B rally3l HaAyKU Ta JJis IPOBEACHHS P13HOTO
POy HAYKOBHX AOCTIIKEHbD.

bimopycekmii Buenuii €. I1. JleMumurk BU3HAYa€e JJOHOPCTBO KPOBi Ta
il KOMIIOHEHTIB SIK: «CHCTEMY 3aXOJIiB, 1[0 BKIIFOYAE 3aroTiBIIIO, TIEPEPOOKY,
30epiraHHs, MepeIMBaHHs, peallizalliio KpoBi, ii KOMIIOHEHTIB»[5]. B manomy
BUIIAJIKY JIOHOPCTBO PO3IISAAETHCA HE 3 TOUKU 30pPY BOJIEBUSIBIICHHS JIIOJIUHH,
a 3 MO3MIIii opraHizallii BiAMOBIIHOT AISUILHOCTI B MEJIMYHHUX YCTAaHOBAx Ta
oprauizamisax. Takuil maxij HE MOXKE BBAaXKAaTUCh 3PAa3KOBUM, OCKLIBKH CaMe
JroarHA (IOOPOBUILHUI JOHOP) € CTPHUIKHEBUM CyO’€KTOM JJOHOPCTBA KPOBI
Ta 11 koMrnoHeHTiB! CBiTOBa KOHIIEIIIIS JOHOPCTBA IPYHTYETHCS Ha 3acajax
JIOMHONIEHTPU3MY. JIOHOPCTBO HE MUCIUTHLCS 11032 JIFOIUHOIO, 11032 1/1e€10
JIOJICBKOI KEePTOBHOCTI Ha Onaro iHImMX. Bigrak, JoguHa SK JOHOP;
MOBHWHHA OyTH 3rajilaHa y BIAMOBITHOMY HAYKOBOMY BU3HAYCHHI.
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Hebe3norannoro Bumaetses oymxa K. O. [IproeHKoBoi, sika po3risaae
JIOHOPCTBO KPOBI Ta 1i KOMIIOHEHTIB SIK: «IOOPOBLIBHHMIA aKT BOJICBUSIBICHHS
JIOJIMHU, KA KEPTBYE CBOIMH YacCTHHAMH Tija Ha OJIaro iHIINX, Y TOMY
gucii ¢dapmarii yn Hayku» [7]. B muToBaHOMY BH3HAYCHHI HACTHCS HE MPO
HaJaHHS KPOB1 Ta 1i KOMIIOHEHTIB, a 3arajioM Y XKepTBYBaHHI YaCTHUH TiJa.
HaBenene Bu3HauCHHS € IOBOJII OOIUPHE Ta HEKOHKPETU30BAHE.

I. H. MokeeB 3a3Hauae, 1o i JOHOPCTBOM KPOBIi Ta 11 KOMIIOHEHTIB
CJIIJT PO3YMITH «JIOOpPOBIIbHE HAJaHHS YAaCTUHH KPOB1 1 ii KOMIIOHEHTIB,
a TaKOX 1HIIUX OPTaHiB I JIKyBaJIbHUX IiIei» [3]. BenbMu 11ikaBoro prucoro
JAHOTO MIiAXOJy € Te, IO aBTOp HATOJIONIy€ HAa HAJaHHI JIWIIE TEBHOI
yacmuuu Kpogi (IOyCTUMO1 Pa3oBOi JI03W KPOBi Y KOHKPETHOTO JIOHOPA).
Bonanouyac ciijg BIAMITUTH 1 HETAaTUBHUM MOMEHT: Tak camo, sk 1 K. O. Lro-
menkoBa, [. H. MokeeB Beme MOBY HE JMINEe MpO JaBaHHS KpoBi Ta ii
KOMIIOHEHTIB, a i MPO HaJaHHS IHIMX opraHiB. Ha Hamie mepekoHaHHS,
CyTh MpPOOJIEeMHU TIOJIATA€E B TOMY, 1[0 aBTOpP, HAMaral4uch 3pOOUTH CBOE
BU3HAYEHHS KOMIUICKCHUM, BUMIIIOB 32 MEX1 JOHOPCTBA KPOBi Ta i KOMITO-
HEHTIB (BKa3aBIIM MPO HA/AHHA 1HIIKUX opraHiB). HaTomicTh, 3HOBY X Taku
He OyJI0 OKpECIIeHO 1HINUX IJIeH JOHOPCTBA KPOBi (KPIM JTIKYBaIbHUX).

BucnoBku. Ilornsaum BYEHHMX Ha CYTHICTH JOHOPCTBA KpOBi Ta ii
KOMIIOHEHTIB iCTOTHO (iHKOJIM JlaMeTpaIbHO) pi3HATHCs. OmHI HAyKOBIN
BHUXOJISTH 3 TOTO, IO JJOHOPCTBO KPOBIi Ta 1i KOMIIOHEHTIB — 1€ TOOPOBLIb-
HUM aKT JIFOJICKKOTO BOJICBUSBIICHHS. [HIIN BOAYarOTh Y JOHOPCTBI KOMILIEKC
3aX0/liB, SIKI IPOBOAATHCS 3 HAYKOBO-IOCIITHUMH, OpraHi3allliHIMH IJISIMH.
TpeTi )k HamMararoThCs PO3TIISIATH JOHOPCTBO KPOBi Ta 1i KOMIIOHEHTIB I
oboMa KyTramu, OJHAK IMPU I[LOMY HE 3aBXIU IMOBHICTIO PO3KPUBAIOTH
CYTHICTB IIOTO 0araTorpaHHOTO SBHIIIA.

Haii6inpmr o0rpyHTOBaHHM BBaYKa€EMO KOMILICKCHHUH TIiJIX1/T, BiIIIOBITHO
JI0 SIKOT'O JIOHOPCTBO KPOBI Ta ii KOMIIOHEHTIB PO3IIIIAETHCA 1 SAK aKT
JKepTBYBaHHS OloMaTtepialiB KOHKPETHOO JIFOAUHOIO, 1 K CHCTeMa OpraHi3a-
[IHHKUX 3aXO0JliB, CIPIMOBAHMX Ha JOCSITHEHHS OCHOBHHUX IIUJICH JOHOPCTBA.
Came BiH Mae OpaTucCs 3a OCHOBY IIPH MPOBEACHHI BIAMOBIIHUX HAYKOBHX
JIOCIIDKCHb, 1 camMe BIH IIOBUHEH 3HAWTH BiJOOpa)KCHHS B YHMHHOMY
3aKOHO/IABCTBI. 3 OISy Ha 1€, MPOMOHYEMO PO3TISAIATH TOHOPCTBO KPOBI
Ta ii KOMIIOHEHTIB y JIBOX 3HAUCHHSX: IIIMPOKOMY Ta BY3bKOMY.

Y mmpoxoMy 3HauYeHHI — II¢ JOOPOBUIBHUN aKT BOJICBUSBIICHHS
JIOHOpA, KK HaJa€e CBOIO KPOB 1 KOMIIOHEHTH JJISI XBOPUX 1 BECh KOMILIEKC
Ji{, TIOB’sS3aHUX 3 3aroTiBJICIO, MEPEpPOOKOr0, 30epiraHHSAM JTOHOPCHKOI
KpOBI Ta Il KOMITOHEHTIB.

VY By3bKOMY X PO3YMIHHI — II¢ JOOPOBLILHHUI aKT BOJICBUSBIICHHS
JIOHOPa, SKWW Ja€ CBOK KPOB 1 KOMIIOHEHTH JIi XBOPHX, TaK 3BaHe
«OPTOJOKCAIbHE» OaUYeHHS JOHOPCTBA KPOBIi Ta 1l KOMITOHEHTIB.

Ha migcraBi BHKIQACHOTO, MOXEMO C(OpPMYIIOBATH HACTYITHE
BH3HAYCHHS JOHOPCTBA KPOBI Ta 1i KOMIIOHEHTIB: OOHOPCMBO Kposi ma il
KOMNOHEeHmi8 — ye C8i0oMUll 000POBLIbHULL AKM B0Ne8UABNEHHA 00HOPA,
AKUU nonsicae y 0aeanHi Kpogi ma (abo) ii KoMnoHeHmig OJisl NIKY8AHHS
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X8OpUX, BUCOMOGIEHHS JNIKAPCbKUX npenapamié abo ONsl HAYKOSUX
00CNIOHCEHb, A MAKOXMC OIIbHICMb, N08 A3AHA 3 3a20Mmisero, nepepooOKor,
30epieanHaM OOHOPCbKOI KpO8i ma ii KOMNOHEeHmIs.

CaMe Take BU3HAYCHHS ITOBHHHO 3HAWTH BiIOOPOKCHHS B YHHHOMY
3aKOHOJIABCTBI, 30KpeMa, B cTaTTi 2 3akoHy Ykpainu «[Ipo JTOHOpCTBO KpoOBi
Ta Ti KOMIIOHEHTIBY.
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Sydorchuk A. The concept of blood donation in the current legislation and
legal thought.

Background. The donation of blood and its components is an important direction
of public policy in the field of healthcare. It covers a wide range of organizational,
informational and technical relations associated with the storage, processing, blood and
its components procurement.
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Analysis of recent research and publications. Modern scientists make numerous
attempts to systematize the signs of blood and its components donation and the
formulation of appropriate definitions.

The aim is to investigate the essence of the concept of blood and its components
donation in Ukraine at the present stage.

Materials and methods. The methodological basis of the article is formally
logical, comparative, structural-logical and sociological methods.

The results of the research. For today there is no single scientific approach to
the understanding of the concept of blood and its components donation, which would fully
disclose the essence of this socially important phenomenon.

Conclusion. The results of the study made it possible to formulate the definition
of blood and its components donation, it’s a conscious voluntary act of the donor’s will,
which is to give blood and its components for the treatment of patients, for the
manufacturing of medicines or for scientific research as well as activities related to the
procurement, processing and storage of blood and its components.

Keywords: blood donation, blood components, donor, blood.
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VAK 342.9:615.89

T'YPXKIM Tapac,

1. 10. H., mpodecop, 3aBiayBay kadeapu aaMiHICTPATHBHOIO,
(hiHaHCOBOrO Ta iH(GOPMALIIHHOTO ITpaBa

KuiBchbKOTO HaIliOHAILHOTO TOPTOBEIBHO-EKOHOMIYHOTO YHIBEPCUTETY

BOPOBMUK IOuis,
MOMIYHUK AeIyTaTa

MMIACTABU A AMIHICTPATUBHOT
BIATIOBIAAABHOCTI
Y COEPI HAPO AHOY MEAUIIMHU

Obrpynmosano 0oyinbHicmb GUOLIEHHS HOMUPLOX NIOCMAE8 AOMIHICMPAMUGHOT
8I0N0GI0AILHOCMI Y Ccqhepi HapOOHOT MeOUYUHU. HOPMAMUBHOL, (BAKMUYHOL, OPUOUYHOT
ma npoyecyanbHoi. 3anponoHO8aAHO KOMNIEKC 3aX00i8, CHPAMOBAHUX HA GUDIUEHHS.
HAUOIIbU NOWUPEHUX NPABONOPYULEHD Y Yill cqhepi.

Kniouoei crnoga: anmiHiCTpaTUBHE MPABOMOPYLICHHS, aIMiHICTpaTUBHA BiAIOBI-
JTATBHICTh, HAPOTHA METUITMHA, TTiICTaBU BiJIOBIJATBHOCTI.

Typorcuit T., bBoposuk I0. Ocnosanua aOMuRUCMPAMUGHON OMEENCHIEEHHOCIU
6 chepe Hapoonoit meouuunvli. OOOCHOBAHA YENeCOOOPAZHOCMb BbIOENICHUS Yemblpex
OCHOBAHUU AOMUHUCTIPAMUBHOU OMEENCMBEHHOCU 8 chepe HAPOOHOU MeOUYUHDL:
HOpMAamMueHol, axmuyeckoll, opuouveckol u npoyeccyarvroil. Ilpednodcen Komniexc
Meponpusimull, HANPAGIeHHbIX HA peuleHue Hauboiee pacnpocmpanerHbiX NPAeoHAPY-
wenuti 8 smoii cghepe.

Knwuesvle crnosa: AIMUHUCTPATUBHOC IIPABOHAPYUICHUEC, a/IMUHUCTPATHUBHAA
OTBE€TCTBCHHOCTB, HApOAHAA MEANIINHA, OCHOBaHNA OTBETCTBCHHOCTHU.

IlocTanoBka npoodemu. HeoOXiAHICTh YIOCKOHATICHHSI MEXaHI3MIB
aMIHICTPATUBHOI BIAMOBIJATBLHOCTI 3a TOPYIICHHS 3aHATTS HapOIHOIO
MEIWIIMHOI, B TOMY YHCJi 332 HaJaHHS MEIUYHOrO OOCIyroByBaHHs 0ec3
cremiajbHOi OCBITH, BUMara€ 4iTKOro BH3HadeHHs 1i migctaB. IligctaBu
BIJIMOBIIAJIHOCTI MAalOTh BaroMe 3HA4YEHHS B aJMIHICTPATUBHO-ACTIKTHUX
BIJIHOCHHAX Ta BIJIIrpaloTh MPOBIIHY POJIb B X 00’ €KTUBI3alIii. Ix HasBHICTB
aKTHBYE aIMIHICTPATHBHO-ACIIKTHY HOPMY, NMPUBOIUTH y IO MEXaHi3M

© I'ypxiii T., boposuxk 1O., 2017
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ii 3acTOCYBaHHS Ta, 3pEIITOI0, BU3HAYAE PAKTUYHUM aCTIEKT aMIHICTpaTHUB-
HOT BIAMOBIZANBHOCTI K Takoi. He3Bakaroum Ha CBOKO 3HAUYIIICTh, BOHU
HE 3HAWIUIM Bi10OpaKeHHSI B YUHHOMY 3aKOHO/IaBCTBI.

B ymoBax 3akoHO/1aBUO1 HEBM3HAYEHOCTI 0COOIUBOI yBaru HaOyBae
JOKTpUHAJIBHE PO3YMIHHS IMIICTaB aJMIHICTPATUBHOI BIAMOBIAATHHOCTI.

AHaii3 ocTtaHHiX aocaimkenb i myoOaikamii. [lompu cycninbHy
3HAYYIIICTh, MpoOJEeMaThKa MiJCTaB aJMIHICTPATHBHOI BiJMOBIIaJbHOCTI
B HayKOBIiH JIiTepaTypi po3mIsagacTbes pparmeHTapHo. T1 HayKOBII, SKiI BIa-
IOTBCSL JIO TIOTJIMOJIGHOTO aHaTi3y, AEMOHCTPYIOTh Pi3HE OaueHHS CTPYKTYpHU
Ta 3MICTY MiJICTaB BiIMOBIAIBHOCTI.

Sk miacTaBy aaMiHICTpaTUBHOI BiAMoBiAabHOCTI C. €CIMOB po3risiaae
aaMmiHicTpatuBHUN mpocTynok [1, c. 9]. B. 'opaeeB mpomoHye BBaxaTu
TaKOIO MiJICTaBOI0 (PAaKTUYHUHN CKIAJ K CYKYIHICTb IOPUINYHUX (DAKTIB Ta
IHIIMX €JIeMEHTIB, HEOOXITHUX 1 JOCTATHIX /I HACTaHHS Tepen0adyeHnx
3aKOHOM IOpHAWYHHX HachiakiB [2, c. 190]. Ha nymxy C. Andbopona,
€IMHOIO MIJICTABOIO aJMIHICTPATUBHOI BiAMOBIAAIBEHOCTI CIYTYIOTh YMOBH,
0 YMOXJIUBIIIOIOTh TPUTATHEHHS OCOOHM 10 aJMIHICTPATUBHOI BiJIOBI-
nanpHOCTI [3, ¢. 162].

3 Touku 30py C. HamoOka, /uisi NPUTATHEHHS MOPYLIHUKA 10 aMi-
HICTPATUBHOI BiIMOBIJATBHOCTI MOTPiOHA HASBHICTH IOHANMEHIE ABOX
migcTaB: GakTH4HOI (BUMHEHE aJMIHICTPATHBHE MPABOMOPYIICHHS) Ta IOPH-
IMYHOT (HAsBHICTH CKIIAY aJMIHICTPaTHBHOTO MpaBomnopyieHHs) [4, c. 141].
HopmaruBnay 1 (akTHuHY MiACTaBU aIMiHICTPATUBHOI BiIMOBITAITBHOCTI
pospizusie P. [Tumumis. [Tpu npoMy mig nepinoro BiH po3yMi€ MpaBoBi HOPMH,
10 BCTAQHOBIIIOIOTH Bi/MOBINAIBHICTD 32 aMIHICTPATUBHI MPABOIIOPYIICHHS,
a i Jpyroro — BUMHEHHS KOHKPETHOTO JEMKTy [5, c. 58]. AHamoriunuii
HiIXiT 0 PO3YMIHHS MiACTaB aIMiHICTPATUBHOI BiIIOBITAIBHOCTI 3aCTOCO-
BytoTh H. boptHuk ta C. €cimos [6, c. 40]. 3. [magyH BBaxkae, 10 B OCHOBY
NPUTSATHEHHS IO aJIMiHICTPATHBHOI BiIMOBIJAIBHOCTI MOKIAIEHO (HaKTHUHY
(ckyaa aAMIHICTPATHBHOTO MPOCTYIKY) Ta MpOLECyalbHy (pIMIEHHS PO
NPUTATHEHHS MOPYIITHUKA /10 BiAMOBIAaNIbHOCTI) TiacTasu [7, c. 123].

Ha nymxy H. Lrompuk, agmiHicTpaTHBHa BiJINOBiNaIbHICTE 0COOU
BUMAarae HasBHOCTI TPhOX OOOB’SI3KOBUX MiACTaB: (paKTUYHOI (KOHCTATaIlis
(bakTy BUMHEHHSI aMiHICTPATUBHOTO MPABONOPYIIEHHS), HOPMAaTUBHOI (CHCTE-
MH HOPM, IO 3aKPIIUTIOIOTh CKJIQAN aMiHICTPATUBHHUX MPOCTYIIKIB, CUCTEMY
aJIMiHICTPATUBHUX CTATHEHb; KOJO Cy0’€KTIB, HAIIEHUX MPABOM 3aCTOCO-
BYBaTH aJIMIHICTPAaTUBHI CTATHEHHS), IPOIECYATbHOI (aKT MPO HAKIAICHHSA
KOHKPETHOTO aJMIHICTPAaTUBHOTO CTSTHEHHS 32 KOHKPETHHM aJMIiHICTpa-
TUBHUI MPOCTYIOK HA KOHKPETHY BUHHY 0Cc00Y) [8, c. 448-449].

Cxoxoi nymku nputpumyrotecs O. Kyudepenko ta O. Ky3pmeHko,
SIKi, BUUISIOYN TPH MiACTaBH aJAMIHICTPATUBHOI BiAMOBIIadbHOCTI (HOpMa-
TUBHY, (D)aKTHUHY 1 IOKYMEHTAJbHY), BUCIOBIIOIOTH CYIIEPEWINBY 1I€10 MPO
T€, 110 BCTAHOBJICHHS X ITIJICTaB y XO/i IOPUINYHOI KBaTi(hiKallii MOBUHHO
3/ICHIOBATUCh BUKIIOYHO y HABEIEHOMY MOPAIKY, HE3BAXKAIOYH, IO
KBasTi(pikais MpaBOMOPYIICHHS — 1€ Pi3HOACTIEKTHUI JOTIYHUI TMpoIec,
AKUHN Tependadae KOMIUIEKCHY IOPUINYHY OIHKY HistHHsS. Takuii mporec
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HEMOXJIMBO CTPYKTYpyBaTh Ta MOJAUIMTH Ha TIEBHI eTamnu, MOB’s3aHi
3 BCTAaHOBJICHHSM OKPEMHUX TIJICTaB aJAMIHICTPATUBHOI BIiAMOBIAAIBHOCTI.
Ha mpakTuiii 3’sicyBaHHS BCiX MACTaB 31HCHIOETHCS CUHXPOHHO, OCKUIBKHU
KOXXHa 3 HHMX CIpHS€ BCTAHOBJICHHIO 1HINOI (Hampukiana, 0e3 (pakTuyHOl
Mi/ICTaBU — MPABONOPYILIEHHS, BCTAHOBJICHHS 1HIIMX MiJICTaB B3araji BTpayae
ceHc) [9, c. 65; 10, c. 6].

Tpu OoCHOBHI MiJICTaBU aJAMIHICTPATUBHOI BiJIMOBINAJBHOCTI (HOpMa-
TUBHY, (DaKTUYHY Ta TpolecyaibHy) BUAUIE Takox P. IpoBa, noxarouun npu
IIbOMY, TII0 CY0’ €KTHBHOIO TTiICTABOIO BiIOBITAILHOCTI 32 JIESIKI BUIN TIPABO-
NOPYLICHh MOXKE CIIYT'YBaTH HasABHICTh cnemiansHoro cy0’exra [11, c. 59].

Haii6i1b111 MOBHO CYTHICTH aHATI30BAHOTO SIBUINA PO3KpUBAE KiIacHi-
Kallisl mijcTaB aMiHICTpAaTHBHOI BIAMOBIIAIBHOCTI 3amporioHoBaHa A. ['ypxiii,
10 BUJIUISIE YOTUPHU TaKUX TiICTAaBU: HOPMAaTUBHO-IIPABOBY — OXOILTIOE BECh
MacHB IOPUIUYHUX HOPM, SIKI HEOOXITHI JJISI MPOIECYabHOTO PO3TIISALY
BIJIMOBIIHOI CMpaBU Ta MPHUHHATTA B Hii BMOTHBOBAHOTO pIIICHHS; (ak-
TUYHY — ()aKT BYMHEHHS IPOTUIPABHOTO JISIHHSA, K€ BIUTMBAE HA CYCIUIbHI
BIIHOCHHM; IOPUANYHY — HASBHICTh Y (PAKTUIHOMY TMOCATAHHI O3HAK CKIIaIy
aJMIHICTPATUBHOIO TMPOCTYIKY; MPOILECYaJbHy — MPUUHATTS KOMIIETEHT-
HUM OPraHOM pIIlIEHHS MpPO HaKJIaJeHHS aJMIHICTPATUBHOIO CTSITHEHHS
Ha mopymHuka [12, c. 181]. BunisieHHs aBTOpOM IOPHUIWYHOI MiACTaBU
aIMIHICTPATUBHOI BIAMOBIAAIBHOCTI € IIJIKOM OOIPYHTOBAHHUM, OCKIJIbKH
HaBITh 3a HAABHOCTI BCIX IHIIUX MiACTaB (HOPMAaTUBHOI, (haKTHYHOI,
MPOIECYAIbHOT) MPUTATHEHHSI OCOOM JI0 BIAMOBIaTLHOCTI HEMOXKIIUBE O€3
BCTAHOBJICHHSA B ii JisiX (6€31i7IbHOCTI) 03HAK CKJIay MPABOTOPYIICHHS.

Mera crarTi nosisira€ B CTBOPEHHI TEOPETHUYHOIO MIAIPYHTS IUIs
BUPIIICHHS aKTyaJIbHUX MPOOJIeM IOPUCAMKIIINHOT NPAaKTUKH, M1IBULICHHS
e(EeKTUBHOCTI IHCTUTYTY aJMIHICTPATUBHOI BIAMOBIJANBHOCTI y cdepi Ha-
POJIHOT MEAUIIHH.

Martepiaan ta Metoau. [Ipy HanmMcaHH1 HAYKOBOI CTATTi BUKOPUCTAHO
ONTUMAJIbHY, 3 TOYKH 30pYy 3aBIaHb JOCIIJKEHHS, CYKYITHICTh 3arajibHO-
HAYKOBUX Ta CIEUiaJbHUX METOJIB HAYKOBOTO Mi3HAHHS, B TOMY YHCIIi:
abcTparyBaHHsI, ACIYyKIIil, aHAII3Y, CHHTE3Y, JIOTIKO-FOPUINYHHIA, COI[IOIOTIY-
HU# Ta iH. EMIipu4Hy OCHOBY HayKOBOi CTaTTi ()OPMYIOTH: aKTH YHHHOTO
3aKOHOJABCTBA, CTAaTUCTHYHA iH(OpMaIlis, HayKOBO-IPaBOBi myOmikarii
3 MUTaHb aAMIHICTPATUBHOI BiMOBIATIBLHOCTI.

Pe3yabTaTn gociaigxenHss. OCHOBHOIO HOPMAaTHBHOIO IiJICTABOIO
BIZIMOBIANBHOCTI 3a MOpYyIIeHHS y cdepi HapoaHoi memumnuan € Komekc
VYkpainu npo aaMiHicTpatuBHi npaBonopymenHs (gani — KYnAll), mosno-
YKEHHSIMH SIKOTO BU3HAYAIOTHCA 3aCay aMIHICTPATUBHOI BiJIMOBIIaIbHOCTI
(MeXi YMHHOCTI aaMiHICTPAaTHBHOTO 3aKOHOJIABCTBA, MEPEIIiK aJMiHICTpa-
TUBHUX CTATHEHb, OOCTaBUHU, M0 BUKIIOYAIOTH aJIMiHICTPATUBHY BiJMOBI-
JAbHICTh), a TAKOX MpOLEeAYypa HaKJIaAaHHs aIMIHICTPATUBHUX CTSITHEHb
Ha 0Ci0, BA3BHAHNX BUHHUMHU Y BYUNHEHHI aIMIHICTPATUBHOTO MPOCTYTIKY.

BonHovac, 03HaKM KOHKPETHHX MPABOMOPYIICHb 3aKPIIUIieH] y CT. 46-2
KVYnAIl, BinnmosigHo 10 sikoi: «IlopyiieHHsT BCTAHOBICHUX 3aKOHOIaBCTBOM
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BHUMOT I0JI0 3aHATTS HAPOJHOI0 MEIUIMHOK (I[UIMTETHLCTBOM) — TATHE 32
co0010 HakJIaJAeHHs WTpady BiJ M’ SATAECATH A0 CTa I ATIECATH HEOIMOAAT-
KOBYBaHUX MiHIMyMiB aoxoxiB rpomagsa» [13]. Crarra 46 KYnAIl mae
OJaHKETHUH XapakTep 1 mependoayae BiNOBIAAIBHICTD 3a TIOPYLISHHS TIPABUI,
BCTAHOBJICHUX 3aKOHOJABCTBOM IIIO/I0 3aHATTSA HAPOJIHOIO MEAUIIMHOIO, HE
PO3KpHBaoOUn iX 3MicTy. BiamoBigHi mpaBmiia Hapasi MICTATHCS B 3aKOHI
Vkpainu «OCHOBU 3aKOHOJIaBCTBa YKpaiHU MPO OXOPOHY 310poB’s» [14],
a Takox y Hakasi MinicTepcTBa oxopoHu 3710poB’s (nan — MO3) Ykpainu
Big 16.03.2016 Ne 189 «lIIpo opranizamiro po0oTu ¢i3uyHUX O0CIO —
HiIPUEMITIB, SIKI 3aMMArOThCS HAPOJTHOIO METUITMHOKO (I[LIUTEIHCTBOM )Y
(mam — Haka3z) [15].

3akoH Ykpainu «OCHOBM 3aKOHOJABCTBA YKpaiHU IMPO OXOPOHY
3II0pOB’s» perijaMeHTye BITHOCHHU Yy cdepi HapoaHOI MeAWIWHU (par-
MEHTapHO, BU3HAYAIOYH TiJIbKM KBami(ikamiiiHi BUMOTH A0 (Pi3U9IHUX OCi0,
K1 3aMalOThCsl HAPOJHOIO MEUIIMHOKO (IIUIMTENLCTBOM), T YMOBH 3aHSITTS
HapOJHOI0 MEIUIMHOI0 (IIIUTENhCTBOM). [IpoTe muine mopymeHHs Ii€l
3a00poHu Moke OyTH kBamidikoBane 3a cT. 46-2 KYmAII.

Y cBOW dYepry, B yMOBaxX 3aHSATTS HAPOIHOI METUITUHOI (I[LTH-
TEILCTBOM), 3aTBEepKeHnX Haka3om, BU3HAUEHO:

» TPUMILICHHS, B IKOMY LUTHTENb BEJIE PUHOM ITaIli€HTIB, IOBUHHO
CKJIQJIATHCh 3 PEECTpATypH, KaOIHETy ImTens, BOWpayibHi. Y KaOiHeTi
[IIUTENsT MaloTh OyTH TiependadeHi BiKHA g JAOCTYMY JCHHOTO CBITIA.
HeoOxiaHO TpOBOAUTH MOTOYHE Ta TeHEepajibHE MPUOUpPAHHS MPUMILICHHS
npeaMeTiB (pa3 Ha THXKIIEHB) 13 3aCTOCYBaHHSAM Je3iH(EKIIHHNX 3aco0iB,
JO3BOJICHUX JIO BUKOPHUCTAHHS B YKpaiHi Ta iH.);

» 000B’SI3KM IIJTMTEIIB (3aCTOCOBYBATH JIUIIIE TOW METO]] HAPOIHOT
MEIULUHY (LUTUTETHCTBA), II0 IPYHTYETHCS HA TOCBiII OaraTb0X MOKOIiHb,
Ta SKUW 3asABIICHUH B CIEMIAJIBHOMY J03BOJII Ha 3aHATTS HApOIHOIO
MEIUIMHO; TPOBOAUTH aHaJi3 €(pEeKTUBHOCTI BUKOPUCTAHHS B MEIUYHIN
NPAKTHUI[l METOJIIB HAPOAHOI MEIUIIMHU, SIKI 3aCTOCOBYE ILIIMTENb; 3HATU
BUMOTH MEIMYHOI €TUKH Ta JEOHTOJIOTI 1 HEYXMIBHO IX JTOTPUMYBATHUCS;
30epiraTd Ta HajaaBaTd 1H(GOPMAIIO MPO TAIll€EHTa B YCTAHOBJICHOMY
3aKOHOJJaBCTBOM TOPSJIKY TOIIO);

» 3a00poHYy Ha 3IIHCHEHHS MEBHUX i Ta JIKYBaJbHUX METOIUK
(LiTMTENTs HE Ma€ MpaBa 3aCTOCOBYBATH 1HBA3WBHI METOAM BTPYYaHHS,
JIKYBaTH XBOPHUX Ha OHKOJIOTIUHI 3aXBOPIOBAHHS, 13 CHHAPOMOM HaOyTOTrO
iMyHOIeIIUTY, 1H(DEKIIKHHI, BEeHEPUYHI 3aXBOPIOBAHHS, MPOBOJUTH CEAHCH,
pO3paxoBaHi HA MAacoOBYy aymuTopiro (2 i1 Ourbmie 0ci0), 3 BUKOPUCTAHHSIM
rimHO3Yy, Ta 1HIIUX METOJIB MCHXIYHOTO a00 0l0€HEPreTUYHOIO BILUIUBY,
a TaKOX 3a00pOHSETHCS 3A1MCHEHHS IIUIMTENILCTBA 3 BUKOPUCTAHHIM 3ac001B
MacoBoi iHpopmarrii) [16].

TakuM yUHOM, OCHOBHUY MAacHB MPABUJI, TOPYIICHHS SKUX OXOTLIIO-
eTbecsi CT. 46-2 KVYnAII, mictuthcs came B Hakazi MO3 Vkpainu Bin
16.03.2016 Ne 189 «IIpo opranizaiiito poOOTH (Pi3MUHUX OCIO — MiAMPHU-
€MIIIB, SIKi 3aiIMAIOTHCS HAPOTHOIO MEAUIIMHOIO (LIITUTEIIECTBOM ).
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VY uimomy, aHami3 HOPMAaTUBHHUX MiACTaB aIMIHICTPATHBHOI BIJIO-
BIJIAJIbHOCTI 32 MOPYIIEHHS MPaBUJI 3aHATTS HAPOJHOI MEAUIMHOIO (IILUIH-
TEJIBCTBOM) 3MYIIYE KOHCTATYBaTH TaKy mpoodsieMy. 3 Oriisly Ha I[IIKOBUTO
OmankeTHU xapakrep cT.46-2 KYnAIl, ynoBHOBaxkeH1 Cy0’€KTH B XOl
kBamidikalii mopasy 3MYIICHI 3BEpPTaTUCS OApa3y A0 ACKIIBKOX HOpMa-
THBHO-TIPAaBOBHX akTiB (y Tomy uucii — akTiB MO3 VYkpainu). 3BicHO, 11e
HE CIIPHUS€ ONEPATUBHOCTI ¥ TOYHOCTI KBali(piKaIlii I[bOTO BUAY aaMiHICTpa-
TUBHUX MPOCTYIIKIB.

3 HaIIO1 TOYKH 30pYy, ONTUMAJILHUM HUIIXOM BUPIIICHHS OKpeCcIeHOT
npoOjeMu Mae cTaTh KOoHKpeTusaris B cT. 46-2 KYTAII o3Hak HalOLIbII
MOIIMPEHUX MOPYIIEHb Y cepl 3aHATTS HAPOIHOI MEAUIMHOIO, 1110, 3 OAHOTO
OOKY, O3BOJUTH CIIPOCTUTH MPOLEC KBaJIicbiKaui'l' a 3 1HIIOTO, CIPHUSITHME
OTIEPAaTUBHOCTI Ta e(peKTI/IBHOCTl PO3TIISATY BiAIOBITHAX CIpaB.

DaKTUYHOIO MIICTABOO BiMOBIAAIBHOCTI 32 aIMiHICTPATUBHI MPOC-
TYIIKU € peaJibHE JiSHHSA, MO CYMEPEYUTh 3aKOHOJABYMM BUMOTAM IIOO
3aHATTS. HAPOJHOI MEAUIMHOK (HimuTenbcTBoM). CydacHi MacmTabu
UINTENBCTBA, HA AYMKY (haxiBIiB, IPOCTO BpaxawoTh. 3a manumu MO3
Vkpaiau, cranom Ha 2011 p. B Ykpaini o¢iniiHO 3apeecTpoBaHO S5 THC.
IUTNTENIB, & peaJibHa KiIbKICTh CIEIIAJICTIB, SKI MPAaKTHUKYIOTh y Tally3i
HApOJHOI Ta HETPAIUIIIHHOI METUIIMHU, cTaHOBWiIa Onm3bko 60 Tuc. [17].
OdimiitHa cratucTuka He Jgae OUTbIT HOBOI iH(OpMarlii, oJHaK 3a OCTaHHI
POKH CHUTYaIlisl HaBPs UYM KapAWHAIBHO 3MiHmMiacss. ChOTOHI, SK 1 KijbKa
pOKiB ToMy, BiTun3HsHI 3MI Ta pi3HOMaHITHI peKJIaMHiI pecypcu MaopsTh
OTOJIOIICHHSMH PO HAJIAaHHS IUTUTELCHKHIX MOCITYT B YCIiX PErioHax KpaiHu.

VY Mipy pOo3BUTKY HApOJHOI MEIUIIMHU (I[UTMTEILCTBA) Ta 30UTHIIICHHS
YUCEIIbHOCTI Cy0’€KTIB, 110 HAJIAlOTh BiJIMOBIHI TOCITYTH, KUTBKICTh TIOPY-
mieHb y 1k cepi moctiitHo 3poctae. Ha 1mipomy Ti1i 0COOIMBO HEMOKOITh
ToW (hakT, mo B YKpaiHi BiACYTHIH CHCTEMHHUH OOJIK MOPYIIEHb MPABUI
3aHSTTSI HAPOJIHOK MEIUIIMHOK: He (DIKCYEThCS iX KUIbKICTh, HE CHCTEMAaTH-
3YIOThCS 1X PI3HOBHUIIH, HE BIACTEKYEThCS ix auHamika. O1xke, 6€3 4iTKOro
YSIBJIEHHSI TIPO IIi TTPOIECH HEMOXIIMBO BUPOOUTH €(DEKTUBHUII TUTAaH TPOTHIIi
JENIKTHOCTI y cpepi HApOAHOT METUITIHH.

[IpormecyanbHO0O MMiACTaBOO aAMiHICTPATUBHOI BiAMOBIJAIBHOCTI
y cdepi HapoaHOT METUITMHHA (IIUTHTEIECTBA) CIYXKHUTh MIOCTAHOBA TPO HAKJIa-
JTAHHS aJIMIHICTPATUBHOTO CTATHEHHS. [ [pUIHSTTS TOCTAaHOBY PO HAKIIAIaHHS
aI[MiHiCTpaTI/IBHOFO CTSATHEHHSI — 1€ 3aBepIlaibHa CTalis aIMiHICTPATUBHO-
JEIIKTHOTO MPOBAJPKEHHS, KA nmcyMOBye nporiec pOSCJ’IlZ[yBaHHH o0CTaBUH
CIIPABH, y3araibHIOE PE3yJIbTaTH 1 KOHCTaTy€e HaJICXKHICTh 0COOM 110 aaMmi-
HicTpaTHBHOTO MpOcTyTKy [18, c. 441]. Came 3 bOr0O MOMEHTY PO3MOYHHA-
€TBCS TIepeOir MPOIETyPH 3aCTOCYBAHHS CAHKITIM aJIMiHICTPATHBHO-JIEIIIKTHIUX
HOPM I10J10 KOHKPETHOT 0COOM.

KOpunn4HOO Ti/1CTaBOO aIMIHICTPATHBHOI BiAMOBIATBHOCTI 32 TIOPY-
IICHHSI TPaBWJI 3aHITTSI HAPOTHOI MEIUIIMHOIO CIIYKUTh HASBHICTh Y JisIX
0co0M O3HaK CKJIay MPOCTYIKY, nepeadadeHoro ct. 46-2 KYnAIl Anwmi-
HICTpaTHBHO-TIPaBOBa KBaii(iKallis MOPYIIEHb MPaBUJ 3aHATTS HAPOIHOIO
MEJUIIMHOI0 € CKIIaJHUM JIOTITYHUM MPOLECOM. AI[)KC cT. 46-2 KVYnAIl
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HE MICTUTh MOBHOTO OINMWCY CKJIAJIB BIAMOBIAHUX MPOCTYNKIB. Y Hiil He
3TaJy€eThCsl HI MPO 3MICT MPOTUIIPABHUX [IiK, HI PO BHHY, 3 KO BOHU
BUMHIOEThCA. 11100 KOHCTaTyBaTH BIAMOBINHI O3HAKH, Cy0 €KTy KBasidikarii
CJIiJT 3BEPHYTHUCH JI0 MOJI0KEeHb 3arainbHoi yactuau KYnAIl (ct. 9, 10, 11, 12),
3akony Ykpainn «OCHOBH 3aKOHOJABCTBA YKpaiHU MPO OXOPOHY 3/I0POB’SI»,
Haka3y MinicTtepcTtBa oxoponu 310poB’st Ykpainu Big 16.03.2016 Ne 189
«IIpo opranizarito po60oTH Pi3UUHUX 0CI0 — MIAMPHUEMIIIB, K1 3aiIMaIOTHCS
HapOJIHOI0 MEIUIMHOIO (I[IJTUTEITHCTBOM )» TOIIO.

IOpunnuna migcraBa BTUTIOE HASBHICTH Y JISIX OCOOM O3HAK OPHU-
JUYHOTO CKJIaJy MPaBOIMOPYIICHHS: 00’ €KT, 00’ €KTUBHY CTOPOHY, CyO’€KT
1 cy0’€KTUBHY CTOPOHY IpaBomnopyiieHHs. CTOCOBHO 00’€KTa MOpPYIIEHb
IpaBWJI IIOAO 3aHSATTS HAPOIHOT MEIWUIIMHU, MOKEMO KOHCTaTyBaTH, IO
JUIS IHOTO BULY aAMIHICTPAaTUBHUX MPOCTYIIKIB, SIK 1 7151 OyAb-IKHUX 1HIINX,
3araJbHUM 00 ’€KTOM BHCTYHAlOTh CYCHUIbHI BiJIHOCHMHH, OXOpPOHIOBaHI
CaHKI[ISIMU aJMiHICTPATHUBHO-IETIKTHIUX HOPM; POJIOBUIl 00’ €KT — 1€ Tpyma
CYCIUTPHUX BITHOCHH y c(epi OXOpOHM 3I0pOB’sl; BUAOBUN — CYCHUIBbHI
BigHOCHMHM y cepi HapogHoi memuumuu. Ilin OGesmocepenniM 00’ €KTOM
TaKUX MPOCTYIKIB BAPTO PO3YMITH CYCIIUIbHI BITHOCHHU 3 TPUBOY 3aHATTS
HAPOJIHOI0 MEIULIMHOKO (LIIITUTEIHCTBOM).

OO0’ €KTUBHY CTOPOHY aIMIHICTPATUBHOTO MPAaBOMOPYLICHHS perpe-
3€HTYIOTh O3HAKH, SIKi XapaKTepU3YIOTh aKT 30BHINTHLOI MOBEIHKHA MPABO-
nopymrHukKa. J{o HuX HaexaTh JiSTHHS (7is 91 Oe3isSUTBHICTD), X IIKIJTHBI
HACJIJIKA, MPUIUHHUN 3B’S30K MIXK iSHHSIMH ¥ HACiJKaMH, a TaKOX
y IeSKUX BHUMAJKaX: MiCIle, 9ac, 00CTaHOBKa, CIOCIO, 3HApSAAS Ta 3aco0u
BUMHEHHS TpocTynky [19, c.129]. Amnamiz Hakasy Bka3dye Ha Te, IO
MPABOIIOPYIIEHHS B Cepi MITUTEIBCTBA MOXKYTh 3/IIHCHIOBATHCS IMIISXOM,
SK Aii (BECTH Ha MANEpPOBHX HOCISX MEAWYHY JOKYMEHTAIII0 Ta HaJlaBaTh
Ha BHUMOTY IMaIliEHTA KOII HOro MEIWYHOI TOKYMEHTaIlii), Tak 1 0e3-
TiSUTRHOCTI (HEMOTPUMAHHSI BUMOT MEIUYHOI €TUKU, HEBU3HAUEHHS TPOTH-
NOKa3aHb NMPH MPU3HAYCHHI NAI[IEHTaM JIIKyBaHHS TOIIO).

[Mono daxkymbraTHBHUX O3HAK 00’ €KTUBHOI CTOPOHH, TO HA ITiJICTaBi
Haka3y moxemo 3poOWTH BHUCHOBOK MpPO T€, IO B KOHCTPYKIUIO JESKUX
CKJIaJliB MOPYIIEHb MPABWII 3aHATTS HAPOJHOI MEIUIIMHOIO 3aKOHOABEIb
BKJIFOUA€ METOJIU Ta 3acOOM BUMHEHHS TIOCSATaHHA. 30KpeMa, 03HaKa METOIY
€ KOHCTPYKTUBHHM E€JIEMEHTOM CKJIa/IiB TIOPYILIEHb, OB’ A3aHUX 13 3200POHOI0
Ha 3/11iCHEHHS MEBHUX JIIKYBAJIbHUX METOAMK (3aCTOCOBYBAHHS 1HBAa3HMBHMX
METO/IIB, TIPOBEJCHHS CEaHCIB, sIKIi pO3paxoBaHI Ha MAacOBY ayJUTOPIIO,
3 BUKOPUCTAHHSAM TiMHO3Y Ta 1HIIMX METOJIB MCUXIYHOrO abo GioeHepre-
TUYHOTO BIUIMBY, 3[IMCHEHHS LUJIMTEIHCTBA 3 BHUKOPHUCTAHHSAM 3aco0iB
MacoBoi iH(popmariii).

Cy0’€KTOM AaHOr0 NMPaBONOPYIIEHHS MOKE BUCTYIIATH JIUILIE HAPOA-
HUN LiIUTeNb, TOOTO 0co0a, fiKa OTpUMala B yYCTaHOBJICHOMY MOPSIKY
CHEIiaTbHAN JTO3BUI HA 3aHATTS HAPOJHOK MEIAWIIMHOK (IIUTUTEIIHCTBOM).
[Topsimox HamaHHS Takoro 103BoNy BH3HadaeThbes [loctanoBor KabGinety
MinictpiB Ykpainu Big 03.12.2012 Ne 1145 «IIpo 3atBepmkenns [lopsaky
HA/IaHHS Ta aHYJIOBAHHS CHEIaJbHOTO JO3BOJY Ha 3aHATTS HAPOIHOIO
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MEIUIIMHOKW (LUTHTENBCTBOM)» (mani — [locTaHoBa), BIAMOBIIHO 110 SKOT
ocoba, 1Mo Mae OakaHHs 3aiiMaTHCS HApPOJAHOI MEAMIIMHOI, TOBHHHA
nojati 10 MO3 Ykpainu 3asBy Mpo BUAAYy CIEHIATBHOTO J03BOJTY, a TAKOK
JOIaTH JTOKYMEHTH, SKI MIATBEPIKYIOTh HAsABHICTh Y Hel MUTHTENIbChKHUX
3ni6HocTel. [licast oTpuMaHHS 3asBU Ta ,Z[OKYMGHTiB CTPYKTYPHHUM ITiIPO3Ii-
aom MO3 Ykpainu npoBOAUTHCS iX MEpeBipKa 13 3Ty 4EHHAM I[epmaBHoro
nignpuemMctBa «KomiTeT 3 muTaHb HApOAHOI METUIIMHU 1 HETPaAMIINHOT
Menunuan»y MO3 Vkpainu. 3a pe3yabTaTaMH BUA€ThCS BHCHOBOK IPO
BIJIMOBIIHICTh 200 HEBIAMOBITHICTH 3as8BH Ta JOKYMEHTIB JUIsl BUJAUl CIie-
1aJIbHOTO JI03BOJIY ¥ yOJliKaTa crienialbHoro 10380y [20].

HasiBHicTh crieniagbHOTO 03BOJY, K HEOOX1HA YMOBA MPUTATHEH-
HS JIO0 aJIMiHICTPaTHBHOI BIAMOBIJATBHOCTI, Ja€ 3MOTY BiHECTH Cy0’€KTa
TIOPYIIIEHb MPABWJI 3aHATTS HAPOIHOK MEIUITUHOIO JI0 PO3PSAY CIEIiaTbHUX,
TOOTO TaKWX, SIKi IOPsT 3 000B’I3KOBUMHU O3HAKaMH (BiK, OCYIHICTh TOIIO)
XapaKTepHU3yIOThCs JOJATKOBUMH (crieniaabHuMK) pucamu [21, c. 81].

Y 1bOMYy KOHTEKCTI HE € OOTpYHTOBAaHHMM TiJXiJ, 3a SIKOTO, BiAIO-
BiTHO 10 icHyrouoi pemakuii ct. 46-2 KYmAII, 3apeectpoBani HaponHi
IUIATEN 1 Ti, XTO HE MAIOTh JO3BOJY Ha 3aHATTS IIJTUTEIIBCTBOM, HECYTh
OJIHAKOBY BiAMOBiaNbHICTh. [[iIKOM OYEBHIIHO, IO CTYIIHb CYCIIBHOT
HeOe3MMeKH Ta MOTEHIIHHOT ITKOIU TS MAIll€HTa 3HAYHO BHIIUKA y BUMAIKAX,
KOJIM I[UTHTENIbChKY TPAKTHKY 3MIIHCHIOE 0c00a, SIka HE Ma€ Ha 1€ JJ03BOIY,
HE BOJIOJI€ CHEIialbHUMH 3HAHHSMH, HE CTBOPIOE YMOB JUISl SIKICHOTO
1 0€3MeYHOr0 HATAHHSI MEIUYHUX MOCTYT. BiCyTHICT BIAMOBIAHOTO TO3BOTY
y ocobm, siKka 3aliMa€ThCs IUIMTEIILCTBOM, MOBHHHA TATHYTH 3a COOOIO
NOCWJICHY aIMIHICTPAaTUBHY BiIMOBIIaIbHICTD.

Cy0’€eKTUBHA CTOPOHA aIMiHICTPATUBHOTO MPOCTYIKY BTUIIOE TICUXIUHE
CTaBJICHHsI Cy0’€KTa /IO BUMHIOBAHOTO HUM aHTUTPOMAJICHKOTO JisIHHS. AHAI3
HOPMATUBHUX TIOJIOKEHB CBITYUTh, 110 BCTAHOBJICHHS Cy0’€KTUBHOI CTOPOHU
MOPYIICHb 3aHATTS HAPOIHOI MEIUIIMHOK BUUYEPIYETHCS KOHCTATAIIIEIO
BUHH, TOOTO: «IICUXI9HOT'O CTaBJICHHSI OCOOH JIO CBOiX MPOTUIIPABHUX Hii
abo 1o 6e3misTbHOCTI Ta iXHIX HACHIAKIB y (opMi yMHUCITy 4n HEOOepex-
HOCTi [22, ¢. 116]». SKmo #aeTbes mpo KOHKPETHY (GOpPMY BHHH, TO B IIbOMY
BUIIAJIKY TAKOK MOXYTh OyTH SIK ymHCeNl (3aCTOCOBYBAHHS 1HBa3WBHHX
METOMIB BTPYYaHHA, JIKyBaHHS XBOPHX HA OHKOJIOTI4HI 3aXBOPIOBAHHS),
TaK 1 HeOOEePEKHICTh (HE3HAHHS BUMOT MEIUYHOI €TUKH Ta JCOHTOJIOTIT).

VY Teopii agMiHICTPAaTUBHOTO TpaBa MPHUIHITO PO3PIZHATH OKpEMi
BUAM HaMipy (IpSIMHA, HENPSIMHN) Ta HEOOEPEKHOCTI (MMPOTUIPABHA HE[-
OaicTh, IPOTHIIPAaBHA CAaMOBIEBHEHICTD), aji¢ Ha Pe3ynbTaT KBamidikarii
MOPYIIICHb TPABUJ 3aHITTS HAPOJAHOI MEIHWIIMHOI KOHKpETHa Qopma
BMHHU HE BIUIMBAE, JOCTATHLO KOHCTATAI] i1 3arajIbHUX O3HAK.

BucHoBku. AHami3 miJIcTaB aJMiHICTPATUBHOI BiIOBITAIBHOCTI 3a
MOPYIICHHS MPABUJI 3aHATTS HAPOIHOIO MEIUIIMHOIO (I[ITMTETLCTBOM) J1a€
MOJKJIUBICTh KOHCTaTyBAaTH HAsSBHICTH MPOOJIEM, IO YTPYAHIOIOTH MPOIIEC
aZMiHICTpaTUBHOI KBaJiikamii Ta TOMITHO 3HIXKYIOTh €(EKTUBHICTh IOpHC-
JMKIIAHOT MisutbHOCTI. [lepmoyeproBumMu KpokamMu B HAIIPSMKY iX BUPIIIEHHS
MalOTh CTaTH TOCHWJIEHHS aJMiHICTPATHBHOI BIAMOBINAIBHOCTI 32 3aHSATTS
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HApOJIHOI0 METUIIMHOIO (I[ITUTEIHCTBOM) 0COOaMH, SIKI HE MAalOTh BiTOBI-
HOTO JI03BOJTY, KOHKpeTu3allis B cT. 46-2 KYNAII o3Hak HalOLIbII TOMTUPEHUX
NPaBONOPYIIEHb Yy c(epl 3aHATTS HAPOJHOIO MEAUIIMHOIO Ta CTBOPEHHS Ha
6a31 MO3 VYkpaiau enekTpoHHOT 0a3u JaHUX 3 OOJIIKY Ta CHCTeMaTH3aIlil
MPaBONOPYUIEHb Y chepl 3aHATTS HAPOTHOIO MEAUIIMHOIO.
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Gurzhiy T., Borovyk Ju. Backgrounds of administrative responsibility in sphere
of folk medicine.

Background. The necessity to improve the mechanisms of administrative
responsibility for violating the occupation of alternative medicine, including the
provision of medical care without special education, requires a clear definition of its
grounds. The backgrounds of responsibility have great importance in administrative and
tort relations and play a leading role in their objectification. Their presence activates the
administrative and tort norm, drives into action the mechanism of its application and
ultimately determines the practical aspect of administrative liability as such. Despite
their significance, they are not reflected in the current legislation.

Analysis of recent research and publications. In the conditions of legislative
uncertainty, the doctrinal understanding of the grounds of administrative responsibility
is becoming of particular importance.

The aim of the article is to create a theoretical basis for solving current problems
of jurisprudence, increasing the effectiveness of the institute of administrative responsibility
in the field of alternative medicine.

Materials and methods. In terms of research tasks, when writing a scientific article,
the optimal set of general scientific and special methods of scientific knowledge, including
methods: abstraction, deduction, analysis, synthesis, logical-legal, sociological, and others are
used. The empirical basis of a scientific article is formed by: acts of the current legislation,
statistical information, and scientific publications on administrative responsibility issues.

The results of the research. On the basis of analysis of modern scientific researches
expediency of selection of four grounds is reasonable: normative, actual, legal and judicial.
Normatively — the legal founding of responsibility is an array of legal norms, that is needed
for qualification of act, trial of corresponding business and acceptance in her of the explained
decision. What touches the actual founding, then the real fact of violation of rules of studying
folk medicine is confessed in it. Basic description of the legal founding is a presence in actual
encroachment of signs of composition of administrative misconduct. It becomes firmly
established that it is suggested to consider the acceptance of judicial document — resolutions
the judicial founding about imposition of administrative penalty. On the basis of analysis of
home jurisdiction practice, the row of the problems related to determination of grounds of
administrative responsibility in a sphere folk medicine is established.

Conclusion. Analysis of the grounds for administrative liability for violation
of the rules of alternative medicine occupation makes it possible to state the presence of
a number of problems that complicate the process of administrative qualification and
significantly reduce the efficiency of jurisdictional activity. The first steps in their
direction should be the strengthening of administrative responsibility for the occupation
of alternative medicine by persons, who do not have appropriate permission; specifying
in administrative and tort law the features of the most common offenses in the sphere of
occupation of alternative medicine,; creation of an electronic database on the accounting
and systematization of offenses in the field of engaging in alternative medicine.

Keywords: administrative offense, administrative responsibility, alternative
medicine, backgrounds of responsibility.
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RIGHT TO JUST PROCESS
IN THE JUDICATURE OF THE EUROPEAN
COURT OF HUMAN RIGHTS

The contribution with the heading Interpretation and Application of the Chosen
Aspects of the Right to Just Process in the Judicature of the European Court of Human
Rights characterizes theoretical aspects of the right to just court procedure affirmed by
Article 6 paragraph 1 of the European Convention on the protection of human rights and
fundamental freedoms as one of the most basic rights to whom the contracting parts of
the Convention grant to everybody who is in their jurisdiction. By their content they
amend to the contribution of the decision of the European Court for human rights
concerning the chosen aspects of the just court procedure which within its stable
Jjudicature is understood as the right to be able to get to a court and as the right to just
court procedure as well.

Keywords: The European Court for Human Rights, The European Treaty on
Protection of Human Rights and Basic Freedoms, Just Court Trial, Right to Access to
Court, Right to Just Court Procedure.

Onopoesa IO. Ilpaeo na cnpaseonusoe npasocyoue ¢ oeamenvnocmu Eeponeiickozo
cyoa no npagam uenoeexa. /lana xapakmepucmuxa meopemuieckux acnekmos npasa na
cnpasednusblii cy0o8oll npoyecc coenacko nyukma I cmamou 6 Egponetickoil konsenyuu
0 3awume Npas uYen08eKd U OCHOBHLIX C80000 KAK 00HO20 U3 00WUX Npas, KOmopbwile
yuacmuuxu Koneenyuu npedocmagiaiom Kaxcoomy SpanicOauuny, Kmo HaAXoOumcs 6 ux
ropucouxyuu. Ilo codepoicanuro onu AGIAIOMCA 8KIA0OM 6 peuwierue Esponelickozo cyoa
1O NpaAaM 4eio6eKa 8 OMHOUWEHUU OCYUeCMEIEHUsL CNPABEOIUB020 CYOONPOU3BO0CIEA,
KOmMopoe 8 onpedelenHbiX npedendax 80CNpUHUMAemcs KaK npaso Ha oopaujeHue @ cyo
U npaeo Ha paccmompenue 6 cyo0o8oM npoyecce.

Knwuesvle cnosa: EBponeilickuil cyn mo mpaBaM uesioBeka, EBpomneickuii
JIOTOBOP O 3allUTe TpaB YeJOBEKAa M OCHOBHBIX CBOOOJ, CIIPaBEIIMBOE CYIOBOE pac-
CMOTpEHHE, MTPaBO Ha JOCTYI K CyJly, IPAaBO Ha CIPABEIIUBOE CYJJOBOE€ PACCMOTPEHHUE.

Background. The European Court of Human Rights had been
established by the member states of the European Council in 1959 in the
French city Strasburg. Its prime task is to decide on claims on violation of rights
anchored by the European Convention for the Protection of Human Rights
and Basic Freedoms or by its additional protocols. The European Court for
human rights is an international judicial body who provides the guarantee of

© Ondrova Ju., 2017
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rights which are mostly violated by the interstate interpretation of law. The
violation of right which is protected by the European Convention on Human
Rights and Basic Freedoms can appear not only by the acting but or not-
acting which is in a contradiction with the inner-state legal order but by also
which such legal order which is in compliance with it but the domestic state
legal regulation is in disagreement with human rights protected by this
Convention [1, p. 18]. The Convention is an international human and legal
treaty which had become valid on 30th September 1953 by its ratification of
ten contracting parties to whom gradually joined other states. From the
systematic accomplishment of the Convention the basic goals and the sense
of the agreement, especially the preamble, had been defined by the contacting
states. The commitment to respect human rights are stated by Article 1, the
catalog of basic human rights guaranteed to everybody by the upper
contracting parts being valid for those who belong to their jurisdiction as it is
affirmed by the regulations stated by Article 2—-18 Head I. The procedural
regulations applicable in connection with the claiming to reinstate the
violated rights at the European Court for Human Rights are affirmed by
Head 11, and further regulations regarding activities of the Strasburg bodies
on protection of rights are affirmed by Head III. In the course of several
years regarding the existence of the European Convention for the protection
of human rights and basic freedoms, its text has been amended by the
additional protocols whose aim has been mainly to extend the existed
catalog of human rights and basic freedoms and the modification of the
Convention control mechanism.

The analysis of recent researches and publications. The content of
the right to a fair trial is essentially constituted by the case-law of the
European Court of Human Rights and the national courts of the countries that
are parties of the European Convention for the Protection of Human Rights
and Fundamental Freedoms. Significant findings from the chosen issue also
bring extensive comments on the constitutional text or text of international
conventions determining the content of the right to a fair trial [2]. Inspiration
can also be the scientific studies and work dealing with the analysis and
analysis of the guaranteed rights of Art. 6 and 7 of the European Convention
for the Protection of Human Rights and Fundamental Freedoms.

The aim of the article. The aim of the contribution with the heading
Interpretation and Application of the Chosen Aspects of the Right to Just
Process in the Judicature of the European Court of Human Rights is to
characterize theoretical aspects of the right to just court procedure affirmed
by Article 6 paragraph 1 of the European Convention on the protection of
human rights and fundamental freedoms as one of the most basic rights
to whom the contracting parts of the Convention grant to everybody who is
in their jurisdiction. By their content they amend to the contribution of the
decision of the European Court for human rights concerning the chosen
aspects of the just court procedure which within its stable judicature is
understood as the right to be able to get to a court and as the right to just
court procedure as well.
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Materials and methods. The prime method applied in the presented
article rests in the use of analyses and assessment of the available Judicature
of the European Court of Human Rights and the European Convention on
the Protection of Human Rights and Fundamental Freedoms and in this way
to make the reader more familiar with the topic in question.

The results of the research. The right to just trial is amended by the
Convention in the ruling No 6 as an integral part of the catalog of basic rights
and freedoms. In case of Campbell and Fell against the United Kingdom [3],
the European Court for Human Rights declared that «the guarantee of just
procedure belongs to the most fundamental principles of every democratic
society in compliance with the aims of individual regulations of the
Convention». Without the real statement of the mentioned right and
identification of conditions of its protection and possible correction in cases
of'its violation, the rest of basic rights and freedoms would be illusory
and would have exclusively a declarative character without having their
enforcement. The enumeration of rights, which the Convention in compliance
with the citied article guarantees, is not an absolute one. It stands for the
protection standard for everybody who is under the jurisdiction of contracting
states of the Convention. The procedural protection of individuals is above
the range of the Convention being extended by the judicature of the
European Court for Human Rights, and what’s more, by the interstate
adjustment of individual rights in a definite contracting state which might
guarantee a higher standard for the procedural protection of these rights.

Article 6 paragraph 1 contains the general demands related to the
decision-making on civil rights, commitments and the decision-making on the
justification of criminal accusation as well. Article Ne 6 paragraphs 2 and 3
guarantee some other rights which can be claimed only by an individual who
faces the criminal accusation [4, p. 573]. In case Delcourt against Belgium [5]
the European Court for Human Rights declared that «within the sense of the
Treaty understanding of democratic society, the right to just execution of
justice is placed on such an important place that the restrictive interpretation
of Article 6 could not be in compliance with the aim and purpose of the
citied regulationy.

Within the sense of the European Court for Human Rights the right
to just trial is understood firstly as the right to have an access to court, and
secondly as the right to fair and just trial. The right to have an access to
court is combined with the rights referring to the state obligations to build
a court structure fulfilling the criteria confirmed by the Article 6 of the
Convention and besides that to enable everybody to have an access to
courts [1, p.39]. In case of Golder against the United Kingdom [6] the
European Court for Human Rights had solved the situation when the minister
of domestic affairs had not granted a permission to the accused to contact
the legal actor who might help the claimer to lay down a suit at law for
insult of his honor against one of the superintendents. The principle,
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according to which it must existed a chance to file a civil suit to court,
belongs among the universally acknowledged fundamental lawful principles
In the matter of question the European Court for Human Rights came to the
conclusion that «by means of the interpretation devices their obligation has
been to find out whether the access to court stands for the unified factor or
whether it is an aspect of this right. Regulation Ne 6 paragraph 1 affirms the
right to court in which the right to have an access to court is a part, it means
the right to begin a court lawsuit in civil matters and that is only one of the
aspects extended by the additional ones, such as guarantees prearranged by the
mentioned Convention Article. All of them are related to the organization and
composition of a court and the course of proceeding as well. In this way all
of these mentioned aspects embody the right to just trial».

However, the right to access to court has it place in criminal
indictment as well. In this case the stated right is provided not on the basis
of laying down a case to court by the accused, but mostly, but not exclusively,
on the foundation of accusation which is lay down by the specific state
body. When deciding on the less serious delinquencies in its initial phase
made by some administrative bodies and not by courts, then consequently
even in the criminal matters the right to access a court might be done by laying
down a case to court by the accused by means of the legal remedy against
the decision which had been made by the administrative body regarding the
legitimacy of the criminal indictment [4, p. 620]. In compliance with what
has been put into attention the state is obliged to create a system of
independent and impartial courts established by law who deal with cases
respecting just, acting publicly and in a reliable appointed time regarding
everybody who is under the jurisdiction of contracting states of the
Convention. Courts are obliged to decide with required quality taking into
consideration one’s civil rights and commitments. Following these principles
they decide on any criminal deed he/she is accused on.

The European Court for Human Rights repeatedly deals with the
question of accessibility and conditions of the possible infringement of the right
to access the court. In case of Ashingdane against the United Kingdom [7]
they put into attention that «any encroachments declared by an inner- state
law must not infringe an access to court in such a way or to such an extent
which would violate the right of a certain person in its essential foundations.
Such encroachments are in compliance with the Article 6 paragraph 1 of the
Convention only under such conditions if they are followed by a legitimate
aim and while the reasonable balance among the used means and the
followed aim exists». Limitation in the access to court might be of a various
character. They can be determined by a factual inner-state reality and thus it
might legitimately limit an access to court being in compliance with Article 6
paragraph 1 of the Convention. The typical example may be the created
immunity of certain persons by the domestic right and thus hampering them
accusation. In case A. against the United Kingdom [8; 4, p. 632] the
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European Court for Human Rights decided on the objection of the claimer
who had felt offended by the insulting pronouncements of a Member of the
House of Commons of the British Parliament. The Member of Parliament
presented a speech concerning the claimer offending her of an impropriate
behavior caused by her social status. The complainer had not been given
any chance to defend herself against those pronouncements and the reason
was the absolute immunity of the Member of Parliament. The European Court
for Human Rights repeatedly stated that «parliamentary immunity follows
the legitimate aims resting in the protection of the freedom of speech on the
parliamentary grounds and at the same time safeguarding the power division
between the legislative power and judicial power. The parliamentary
immunity is the generally respected principle of the contracting parties and
does not excessively limit the right to court access as it is guaranteed by
Article 6 paragraph 1 of the Convention». Moreover the court declared that
the plaintiff had ability to use other means in order to attain the right of
correction. In compliance with what had been said the court concluded that
the pronouncements presented by the Member of the House of Commons of
the British Parliament might be considered to be not very correct ones, but
the citied Article of the Convention had not been broken.

Another example of the legal procedural obstacles of the access to
court is the allocation of court fees. From the stable European Court for
Human Rights judicature follows that the subordination of submitting a case
to court by paying a court fee does not constitute the violation of the right
to access a court. In case of Kreuz against Poland [9] the Court declared that
«during its activities there have not been excluded chances of introducing
financial limits regarding the individual’s access to court following the
interest of the properly operation of the judicature». Moreover, it added that
in the dispute of question in which the accusation had been founded by the
reality resting in not paying of the court fee, the amount of the court fee and
the condition of its payment to lay down an accusation in order to attain the
compensatory damage constituted a really unfair obstacle to access a court.
By the author’s opinion the strict implementation of the principle of the court
fees being the condition for the decision in case might create the situation when
the proceeding part might de jure claim his/her right, but de facto because of
not to be able to pay the court fee, his/her right to court is an illusory one.

The second aspect of the right to just court proceeding corresponds
to the right to just court trial. Justice of hearing and decision-making on civil
rights or commitments or on any other criminal deed of which an individual
1s accused as stipulated by Article 6 paragraph 1 of the Convention. In some
way the demands to just court proceeding might be understood as «a residual
clause» from which anything what might be considered to be an important
part of the right to just proceeding might be derived by the European Court
for Human Rights. We can say that it is done so, when such important facts
are missing or simply if they have not been included into the Convention
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in Article Ne 6 by its creators. The notion of the just debating a case and the
fair court proceeding is of an unsubstantial connotation. Therefore, the notion
content has to be obligatorily and completely shaped by the Court [4, p. 736].
According to the European Court judicatory the principle of the use of
equal arms closely interconnected with the principle of contradiction might
be included into the general principles of the just court proceeding. The
right to be present at the debating a case by court, the right to place reasons
of the court decision made and other rights finally form the abstract notion
«just court proceeding» and just frame up the enforceable and content
fulfilled principle.

The European Court for Human Rights in case of Niderost-Huber
against Switzerland [10] repeatedly points to its own constant judicature by
which «the principle of equality of arms is one of the features of the broader
concept of just court proceeding and its aim to give an adequate chance for
all proceeding parts to present their matter under the conditions which do
not provide for them an unreliable stance towards each other». At the same
time in the mentioned decision the court stated that «the concept of just
court proceeding implicate in itself the right to contradictory proceeding.
Within the sense of the stated right or principle it must be provided an equal
position for both parts to present all evidence necessary for the required
successful outcome of the proceeding, and in addition to it to enable them
to become acquainted with all evidence and comments which have been put
down during the proceeding with an aim to influence the court decision». The
most evident difference between the civil law and the criminal law rests in
an individual presence at the court proceeding when debating one’s own
matter. In the civil law proceeding it is understood as a justification of the
proceeding part and not as an inevitable condition of the just court proceeding.
In connection with the denial of a personal presence at the proceeding in
case Ekbatani against Sweden [11] the European Court for Human Rights
expressed their stance «that the accused in criminal proceeding must be
present at the court proceeding. When evaluating a question if the presence
of the accused was required at the public proceeding, besides other things,
the specific aspects of proceeding and the way how the interests of the
accused had been really described and protected by court in connection of
the character of questions which had to be decided and the significance for
the proceeding participant must be taken into consideration». In case
Coloza against Italy [12] the Court added that «in case when the accused or
a proceeding part are not present the court proceeding is permissible but only
under certain circumstances; if the bodies intensively act and to a definite
person they were not able to announce the date of the court proceedings».
What is more, the court added the conclusion that in most cases the parts
of proceeding must be present and they must have justification to take part
in every court proceedings.

The meaning of law concerning the presenting reasons of court
decision made is evident in three levels. The first level rests in the fact that
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the right to obtain the rationale of the court decision is a kind of correction
character of the proceeding part right to lay down proposals, and consequently
to receive an adequate answer to them. At the same time the given right
is a guarantee that the execution of justice is not of an arbitrary character
and at the same time that the decision-making is under the control of public.

The third level presents the pre-condition to enforce effectively
the remedial tools which are at the disposal for the proceeding parti-
cipant [5, p. 758]. Regarding the well-grounded reasons of the court decision
in case Van de Hurk against Holland [13], the European Court for Human
Rights stated «Article Ne 6 of the European Convention on Protection of
Human Rights and Basic Freedoms presents the conclusion that the right
to justified reasons of the court decision is not an absolute one, in spite of
the fact that courts are bound to give reasons of their decisions. It means
that not all arguments of a party have to be answered in detail». In decision
Ruiz Torija against Spain [14] the Court adds that «even if taking into
consideration the judicature of this court it is not needful to place reasons
regarding every argument of the proceeding parts, the court decisions must
be justified and they must contain answers of court to all arguments
presented by parts leading to final decisions. The reason must be specified
taking into consideration the fact conditions of a definite case as it is not
sufficient appealing only to certain parts of acts doney.

Expressis verbis by Article 6 paragraph 1 the Convention guarantees
the justice of court law action by public and by decision in case in a reliable
time. The European Court of Human Rights in case Malhous against the
Czech Republic [15] emphasized that «according to the constant judicature
the public of court actions stands for the basic principle of the Convention
Article Ne 6 paragraph 1. The general public protects the parts of action in
court against the so-called secret judicature, and in this way the confidence
towards courts activities is strengthened».

In case Axen against the Federal Republic of Germany [16] added
that «within the sense of the citied Article of the Convention the public
character of a law action by the court body protects the interests of parts
in dispute against the secret justice execution without the presence of public.
Besides that, it is one of the tools which help to keep confidence to courts
of the lower or the higher ranks. When providing a transparent execution
of justice, the public attention is helpful to reach the aim of the noted Article
resting in the just law court action which is one of the fundamental principles
of every democratic society as it is exactly declared by the Convention
provisions». Exceptions from the public presence at court proceedings are
contained in the second part of the second sentence Article 6 paragraph 1 of
the Convention.

It is not in contradiction with the Convention if a domestic law
anchors the rule of public exclusion for certain type of cases. The court in
case of B. and P. against the United Kingdom [17; 4, p. 688] points out that
even if by Article 6 paragraph 1 of the Convention the affirmed general rule
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states that proceeding in exceptionally delicate matters should be principally
public, it does not in itself exclude a certain type of cases as exceptional
which are denoted as such by a state regarding this rule if it is necessary
to observe moral interests, public order, national security, or if it is required
either by safeguarding the juvenile interests or protecting proceeding parts
private life.

The speed of a court proceeding is one of the mostly claimed violation
of the Convention. Strasbourg bodies on protection of law have been gradually
forced to create criteria concerning evaluation of the adequate speed of court
action while at the same time they take into consideration the individual
character of a case in question [1, p. 43].

In case SiiBmann against Germany [18] the court remarks «accept-
ability of the length of law action must be evaluated from the point of view
done by the case special circumstances while at the same time it is needful
to take into consideration criteria stated by the judicature of the European
Court for Human Rights, complexity of a case, claimer’s acting, competent
bodies as well as the importance of the matter of dispute for the claimer».
Moreover, the Court repeatedly emphasizes that adequacy of the proceeding
length is different in civil matters and different in criminal matters. In case of
Zimmerman and Steiner against Switzerland [19] declares that «the length
in civil law matters lasts since the beginning of proceeding. The proceeding
usually begins on the day of laying down an accusation or proposal to the
relevant court, usually the court of the first instance. The relevant court
might be as well the court of a higher stage that might in certain occasions
decide as the first level courty.

The beginning of an appointed time in criminal matters the Court
stated, besides other cases, a case of DeWeer against Belgium [20] uttering
«to serve a summons on a person by the relevant body containing the
allegation of commitment the criminal act generates the beginning of the
time passage in criminal mattersy.

The demand to debate the matter in a reliable time follows the
general rule «justice delayed means the justice deprived». In this connection
the Court puts into attention that it is principally not possible to dismiss
a fact that in certain exceptional cases the disproportional delay of court-
decision might cause a real adjudication of the right to access a court and
it might be a sign of depriving justice.

Conclusion. The right to just trial belongs to the category of human
rights and basic freedoms founded on everybody’s equality and providing
the tangible realization of the democratic and lawful state principles.
It contains rights and norms, which to otherwise an abstract notion «just trial»,
add a real content and enable a tangible enforcement of rights. The stated
rights might result from the normative text amending the right to just trial or
its essential core. The provision Ne 6 paragraph 1 of the European Convention
on the Protection of Human Rights and Fundamental Freedoms constitutes the

92 ISSN 1028-7507. 30BHilLIHs TOPIiBAS: €EKOHOMIKa, (piarcy, rrpaso. 2017. Ne 5



IIYBAIYHE ITPABO

minimal standard regarding the institutional guarantees and law procedural
opportunities of the protection of all who are under the jurisdiction of the
Convention parts. The efficiency of the given Article constitutes its extensive
interpretation spreading by the judicature of the European Court for Human
Rights and by the interstate legal adjustment of contracting parties as the
Convention do not exclude to offer higher standard of the mentioned rights
which would be above the Convention framework. In general the rights which
are subsumed under the right to just trial are mostly violated by the national
application of law and the decisions on proposals to amend the infringed
right to just trial constitute the biggest part of the decision-making agenda
of the European Court for Human Rights.

REFERENCES

1. Svak J. Attorney at the European Courts. Bratislava : Entreprencur Advisor, Ltd.
Limited. 2004. 416 p.

2. Svak J. 2006. Protection of Human Rights (from the point of view of the judicature
and doctrine of Strasbourg’s bodies on protection of human rights). II comprehensive
publication. Bratislava : Eurocode. 2006. 1116 p.

3. Verdict of the European Court for Human Rights in case of Campbell and Fell against
the United Kingdom on 28" June 1984

4. Kmec J., Kosar D., Kratochvil J., Bobek The European Convention on Human Rights.
Commentary. Prague : C. H. Beck. 2012. 1687 p.

5. Verdict of the European Court for Human Rights in case of Delcourt against Belgium
on 17" January 1970.

6. Verdict of the European Court for Human Rights in case of Golder against the United
Kingdom on 21% February 1975.

7. Verdict of the European Court for Human Rights in case of Ashingdane against the
United Kingdom on 28" May 1985.

8. Verdict of the European Court for Human Rights in case of A. against the United
Kingdom on 17" December 2002.

9. Verdict of the European Court for Human Rights in case of Kreuz against Poland
on 19" June 2001.

10. Verdict of the European Court for Human Rights in case of Niderost-Huber against
Switzerland on 18" February 1997.

11. Verdict of the European Court for Human Rights in case of Ekbatani against Sweden
on 26™ May 1988.

12. Verdict of the European Court for Human Rights in case of Colozza against Italy
on 22™ January 1985.

13. Verdict of the Verdict of the European Court for Human Rights in case of Van de Hurk
against Holland on 19" April 1994.

14. Verdict of the European Court for Human Rights in case of Ruiz Torija against Spain
on 9™ December 1994.

15. Verdict of the European Court for Human Rights in case of Malhous against the Czech
Republic on 12™ July 2001.

16. Verdict of the European Court for Human Rights in case of Axen against the Federal
Republic of Germany on 8" December 1983.

17. Verdict of the European Court for Human Rights in case of B. and P. against the United
Kingdom on 24™ April 2001.

ISSN 1028-7507. 30BHilIHsI TOPTiBAs: eKOHOMIKa, pinaHcy, rpaso. 2017. No 5 93



IIYBAIYHE ITPABO

18. Verdict of the European Court for Human Rights in case of SiiBmann against
Deutschland on 16™ September 1996.

19. Verdict of the European Court for Human Rights in case of Zimmerman and Steiner
against Switzerland on 13™ of July 1983.

20. Verdict of the European Court for Human Rights in case of Deweer against Belgium
on 21" February 1980.

Onodposa IO. Ilpaso na cnpasednuse npasocyoos 6 disaivnocmi €8poneiicbkozo
cyoy 3 npae arounu.

Hocmanoexa npodaemu. €sponeticokuii cy0 3 npag moouHu 0y8 cmeopenuil
Oepoicasamu-yunenamu €eponeticokoi paou y 1959 p. y ¢ppanyysvxomy micmi Cmpacoype.
Hozo 2on06ne 3a60anus — supiuyéamu npemensii uo0o nopyuients npas, nepedbaueHux
€8ponelicokoio KOHBEHYIEI0 NPO 3aXUCm Npas JHOOUHU Md OCHOBHUX 80000 abo it
dodamkogumu npomoxoaramu. Koneenyis € miscHapoouum 002060pom 3 npas H0OUHU
ma npagosoi depocasu, axuti Habye uwunnocmi 30 eepecus 1953 p. wnsaxom pamugixayii
oecsambma CMOPOHAMU, 00 AKUX NOCMYNOB0 NPUEOHY8anucs inwi oepoicasu. Ilpago
Ha cnpageousutl cyoosuil posensd sminioemocsa Kowneenyiero y nocmanosi No 6 sk
HeBi0 '€MHOI uacmunu Kamanozy OCHOBHUX Npas i c80600. YV cnpasi Kemnbenna ma
@enna npomu Cnoayuenoeo Koponiecmea €sponeticokuii cyo 3 npas moOuUHU 3A56U8,
Wo «2apaunmis CAPaABedIU8o2o CyOOUUHCEA HANEHCUMb 00 HAUOIIbW (PYHOAMEHMANb-
HUX NPUHYUNIE KONHCHO20 O0eMOKPAMUUHO20 CYCHIIbCMBA 8I0N08IOHO 00 Yinell OKpeMux
nopm Komnegenyiip. bez peanbnoco euxiady 3a3HauyeH020 npasa ma GU3HAYEHHS! YMOG
11020 3aXUCTY MA MONCAUBO2O GURPAGIEHHS Y GUNAOKAX U020 NOPYUIeHHS THULI OCHOBHI
npasa ma ceo600u 0yOymv ITO30PHUMU | MAMUMYMb GUHSAMKOBO OeKAAPAMUGHUL
xapaxmep 6e3 ix 3acmocyganns. Ilpaso na cnpaseonuguil cy0osuti posaiad € npagom,
wo €sponeticbkutl cyo 3 npas OOUHU MA OCHOBHUX CB00O00 HaUuacmiule euUpiuLy8as
y npoyeci NputiHAmMms piuileto.

Ananiz ocmannix 0ocnioycenv ma nyonikayii. 3micm npasa Ha cNpaseousull
CYO08Ull pO32NA0 CYMMEGUM YUHOM CKIAOAEMbCs 3 Npakmuku €8ponelcvbkozo cyoy
3 Npag JaOUHU MAd HAYIOHANbHUX CY0ie KpaiH, wo € cmoponamu €eponeticbkoi
KOHBEHYII npo 3axucm npae J1o0uru ma 0OCHOBHUX C80000. SHAUHI BUCHOBKU 3 0OPAH020
NUMAKH MAKOJIC 0ar0mMb WUPOKI KOMEHMapi w000 KOHCMUMmMyYiiHo2o mexkcmy abo
MEKCMY MINCHAPOOHUX KOHBEHYIU, W0 BUZHAYAIOMb 3MICH NpPAa HA CHPABEONUGULl
cyoosutl po3anso.

Mema cmammi. Cmammsl, npucésiena miyMadeHHO ma 3aCmocy8antio 0OpaHUx
acnekmie npasa Ha CNpasedIusull npoyec y cyoouuncmei €eponelicokozo cyoy 3 npas
JIOOUHU, NOA2AE 68 XAPAKMEPUCUYT MeoOpemUyHUX ACneKmis npasa Ha cnpaseorueuil
cyoosuil npoyec, sameepodicenux cmammeio 6 nyukmom 1 €sponeiicoioi KoneeHyii npo
3axucm npag mMOOUHU A OCHOGHUX C80000, K 00HO20 3 HAUBANCIUGIWUX NPAS, SKe
00206ipHi cmoponu Koneenyii Hadaoms KOAHCHOMY, XMO 3HAXOOUMBCS 8 IX IOPUCOUKYIL.
3a 3micmom 6oHuU @HOCAMb Npasku y piwenns €8ponelicbko2o cyoy 3 npas ao0uHu
w000 00paHux ACneKmis CHpagedIuso2o CyOOUUHCMEBA, sIKe 6 MeiCax C8020 Cmd-
0inbHO20 CYO0B8020 NPoYecy po3yMIEMbCS K NPABo OYmu 8 3M03i 36ePHYMUCT 00 CYOY
ma maxodic AK Npaso HA CNPaseduge CyOOUUHCMEBO.

Mamepianu ma memoou. OchoHULl MemOO, 3ACMOCOGAHUNL V Yill cmammi,
nOAS2AE Y BUKOPUCMAHHI AHATIZY MA OYIHKU HASIBHOT cy0080i cucmemu €6poneticbkoco
cyoy 3 mpae modunu ma €eponelicbkoi KoHeeHYIl Npo 3axucm npas JoOuHu ma
OCHOBHUX 80000, | MUM CAMUM OZHAUOMUMU YUMAYA 3 YIEI0 MEMOIO.

Pesynomamu 0ocnioxncennsn. I[Ipaxmuxa €sponeiicbko2o cyoy 3 npae aoOuHU
wooo npasa docmyny 00 HpABOCYOOsi ma NPAea HA CHPABEOAUBUL CYOOBUL PO32s0
€ 0yJice 8ACIUBOIO, OCKINIbKU B0HA 3AKAA0AE PYHOAMEHM OEMOKPAMUYHO20 CYCRIIbCMEA
KOJICHOI0 31 cmopin 0o €eponeiicvioi Konsenyii npo saxucm npas aroounu ma 0CHOBHUX
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c60000. 3 1 nucmonada 1998 p., xoau oghiyiino nabys uunnocmi npomoxon Ne 11
Komneenyii, €sponeticokutl cyo 3 npae aoounu, saxuil 3naxooumscs 6 Cmpacoypsi, sx
€0uHULl opeaH, OY8 YNOBHOBACEHUI NPUUIMAMU PIlUEHHS W000 NPULHAMMSL CKApe mux
3AAHUKIB, AKI 86AdICAIOMb, WO IX Oepicasa Nopywye ix npaea no0UHU md OCHOGHI
€60000u, aKi eapanmyromuca Koneenyico ma ii npomokonamu. brauxosa gopma, axa
nooaemocs Ha ee6-cmopinyi Cydy ma Cy008oi aominicmpayii, 3 ii iHcmpyKyiamu wooo
NOOAHHS CKapeu HA KiIbKOX MOBAX, Modice OYMuU KOPUCHOIO 015 M020, wob 3po3ymimu,
ax nodamu ckapey 0o €sponeticbkoco cyoy 3 npas aoounu. Ocmamoune piutenHs
Esponelticbko2o cy0y 3 npas A0OUHU € 0008'A3K08UM, | 00208IpHA deprcasa 30006 SI3aHa
11020 BUKOHAMU, BKIIOUAIOUY NPULHAMSA 32ATbHUX MA KOHKPEMHUX 3aX00i8 00208IPHOIO
0epatcasor wooo 3anodicants NOOIOHUM NOPYUEHHAM 32i0H0 3 €BPONEUCbKON KOH-
BEHYICIO NPO 3AXUCT NPAB TOOUHU A OCHOBHUX C80000.

Bucnoexu. Ilpaso na cnpaseonusy cyo0o8y npoyedypy Haiexcums 00 Kameeopii
npas ao0uHU Mma OCHOBHUX C80000, WO IDYHMYIOMbCS HA PIGHOCMI 6cCix Jiodell, | 3a-
besneuye giouymmuy peanizayiro 0eMOKpAmu4HUX ma 3aKOHHUX 0ePAHCAGHUX NPUHYUNIG.
Bona micmums npaséa ma Hopmu, IHWUMU CIOGAMU NPOCMO AOCMPAKMHE NOHAMMSL
«cnpaseonuge CyOOyUHCMEO», 000d€ PeanrbHo20 3Micmy ma 3abe3neyye pedaivHe 3d-
cmocysanns npag. 3aznaveni npasa MONCYmb GUNAUGAMU 3 HOPMAMUBHO2O MEKCHY,
wWo 3MIHIOE NPABO HA CAPABedaUsull cy0osull npoyec uu to2o cymuicms. lIlonoscenns
No 6, nynkm 1 €sponeticbkoi KOH8eHYil Npo 3axucm npas IHOUHU Ma OCHOBHUX 80000
€ MIHIMANLHUM ~CIMAHOAPMOM CMOCOBHO THCMUMYYIUHUX 2apanmiil ma Nnpasoeux
npoYeOdyPHUX MOAHCAUBOCHEN OJIs1 3AXUCHLY 8CIX, XMO NIONAOAE Ni0 OPUCOUKYIIO CIMODIH
Koneenyii. Egexmusnicmo oanoi cmammi [A645€ co0010 wWUpoxe po3noB8COONCEHH S
MAYMAYEHHs CYOOUUHCEA €BPONeticbKUM CYOOM 3 NPA8 JIOOUHU MA MIANCOEPAHCABGHUM
NnpaAoBUM Y3200HCEHHAM O0208IPHUX CMOPIH, ocKinbku KoHeeHnyis He 8UKIOYae Ha0aHHs.
BUW020 CMAHOAPMY 32A0AHUX HPAS, SKI MOdICYmMb nepesuwgyeamu pamvku Koweenyii.
3acanom, npasa, aki nionadarome ni0 NPaAso HA cNpaseoause cyOOUUHCME0, 8 0CHOG-
HOMY NOPYWYIOMbCSL HAYIOHATIbHUM 3ACTOCYBAHHAM 3AKOHY, | piulents npo npono3uyii
w000 GHeCeHHs 3MIH 00 NOPYWEHO20 Npasa HA CAPABEOIUBUL CYO08UL PO32TisA0 —
OCHOBHA YACMUHA NOPAOKY OeHHO20 Npu npuuuasmmi piwenns €8poneucbkozo cyoy
3 NPAg TOOUHU.

Knwouosi crosa: €BpONEHCHKUI CyIl 3 TIpaB JTIOIWHA, €BPONCHCHKHIA JOTOBIP
PO 3aXHUCT TIPaB JIFOJIMHHA T4 OCHOBHHUX CBOOOJI, CIIPABEITUBUIA CYIOBHIA PO3IIIS, TIPABO
Ha JIOCTYII JIO CY/Ty, MPaBO HA CIPABETMBUN CYIOBHHA PO3TIISI.

Cmamms naoiviwna 0o pedakyii 19.09.2017.
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II. ¥0. H., JIOLICHT, 3aBiyBa4 KadeIpu Mi>KHAPOHOTO MPUBATHOTO,
KOMEPITIHHOTO Ta MUBLIHHOTO MpaBa KHiBCHLKOT0 HAIllOHAIBHOTO
TOPTOBEIILHO-CKOHOMIYHOTO YHIBEPCUTETY

AJAAIITAIIISI KOHKYPEHTHOT O
3AKOHO/JABCTBA YKPATHI
BIAIIOBIAHO A0 YITOAN
[TPO ACOIITIALIIIO YKPAIHA-EC

Jlocniooceno npasosi 3acadu cnigpodimuuymea Yrpainu ma €sponeticokoco Corosy
3 NUMAHb 3AXUCMY KOHKYPEeHYil 8i0n06ioHo 0o Yeoou npo acoyiayito mixc Yrpainow ma
Esponeticoxum Corozom. Buznaueno ma 00CHONCEHO NPOSATUHU YKPATHCOKO20 KOHKY-
PEHMHO20 3aKOHOOABCMBA, 4 MAKONC NEPCHeKMUsU i MeHOeHYii po38umKy npasosozo
3a6e3neyeHHs1 3axXucmy KOHKYypeHyii 6 Ykpaiui.

Knwuoesi cirosa: yroma mpo acollarliro, y3roJkeHa MpakTHKa, KOHIICHTPAIIis,
JIcp’KaBHA JIOIIOMOTa.

bakanunckasa O. Adanmayus KOHKYPEHMHO20 3AKOHO0Amenabcmea YKpaunl
6 coomeemcmeuu c Coznawenuem 06 accoynayuu Yxkpauna-EC. Vccneoosanvl npasoguie
ocnosbl compyonuuecmea Yxpaunwvl u Eeponetickoco Cotoza no eonpocam 3auumol
Koukypenyuu ¢ pamxax Coznawenus oo accoyuayuu mexcoy Yrpaunoi u Eeponetickum
Corozom. Onpedenenvl u uccied08anbl OCHOGHbIE NPOOENbl YKPAUHCKO2O KOHKYPEHMHO20
3aKOHO0AMENbCMEBA, a MAKIHCe NEPCHEKMUBHL U MEHOSHYUU PA3GUMUS NPABO8020 0heche-
YeHUsl 3auumol KOHKypeHyuu 6 Ykpaune.

Knwuesvle cnoea: cornamieHue o0 acconualnum, CorjiacoBaHHasd IIPAKTHKA,
KOHOCHTpalus, rocyarapCTBCHHAA ITOMOIIb.

IMocranoBka mpo6Juemu. Yroma mpo acormiamiio (maixi — Yroma),
yKiiafiena Mixk Ykpainoto ta €C [1], mependadae MMPOKHiA CIIEKTP Jii 3 O0Ky
YKpaiHCBKOi CTOPOHHM HIOAO IMIUIEMEHTalii YMHHOTO 3akoHonaBcTtBa €C
y MpaBoBe ToJie YKpaiHU Ta ajanTalfil0 KOHKYPEHTHOTO 3aKOHOJaBCTBA
VYkpainu 10 BianosigHoro 3akoHomaBctBa €C. KoHKypeHTHE 3aKOHOJIaBCTBO
VYkpaiHu € oqHUM 3 HalOUIbII HAOJMKEHUX JO €BPOMEHCHKOTO 1HCTUTYTIB
TrOCIOJAPCHKOTO 3aKOHOAABCTBA YKpaiHh. MOro BUHMKHEHHS i PO3BHTOK
OB’ s13aHi 13 3A1MCHEHHAM (DyHIaMEHTATLHUX pedOpM B €KOHOMIUHIN CHUCTEeMI
VYkpainu, BU3HAHHAM 1 MATPUMAHHSIM MPHUHIMIIB €KOHOMIYHOT CBOOOIH,
MPUBATHOI BJIACHOCTI Ta KOHKYpPEHIIii y BCiX cdepax OyTTs HaIioi KpaiHu,
o po3novanucs Ha movyarky 90-x pokiB XX cr. [IpoTsrom cBOro icHyBaHHS
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KOHKYpPEHTHE 3aKOHO/IaBCTBO MOCTIMHO 3MIHIOETHCS 111 BIUIMBOM €KOHOMIYHUX
1 COIliaTbHUX TIEPETBOPEHB Y KpaiHi. YKIaJaHHS YTOJIU MPO acoIaIliio Mix
VYkpainoro ta €C He 3aBepIIWIO 1IeH MpolLec, a JIUIIE HAal0 HOMY HOBOIO
IMITYJIbCY, OCKUIBKM YToJa rnependadae «hopMyBaHHS OCOOJMBUX BiTHOCUH
3 KpaiHOIO-HE YJICHOM, sika 3000B’si3aHa, MPUHANMHI B MIEBHUX MeXax, Opatu
yaacth y cuctemi [Coro3y]» [2, c.14].

AHaJIi3 OCTaHHIX JAOCTIIKeHb 1 myOJikanii. [TuTaHHIM PO3BUTKY
KOHKYPEHTHOT'O 3aKOHOJIaBCTBa YKpaiHu Ta ioro amanTaiii o Bumor €C
MIPUCBSYEHO Mparli Takux HayKoBIiB, sk JI. P. bina, O. B. be3yx, C. C. Banitos,
H. M. Kopuak, K. B. CmupnoBa [3-9] ta iH. [loHag Tpu poku mpoMImnio
3 MOMEHTY YKJaJeHHs YTOJM MpO acouialliio, OTKe, caMe 4ac MiJABeCTH
HiJICYMKH TIpOLIECY IMIUIEMEHTAIll MOJIOKEHb YTOIU 10 KOHKYPEHTHOTO
3aKOHOJABCTBA YKpaiHU.

MeTo10 cTaTTi € 3A1CHEHHS] KOMIUIEKCHOTO aHaJli3y CTaHy peaizarlii
nonoxenb po3ainy X (Konkypeniis) Yroau mpo acomiamito MK YKpaiHOio
ta €C, BU3Ha4Y€HHA MPOOJIEM Ta TEHAEHIIM MOJANbIIOr0 PO3BUTKY KOHKY-
PEHTHOTO 3aKOHOIABCTBA Y KPAIHHU.

Martepianu ta meroau. Buxopucrtana ontumanbHa, 3 TOUYKH 30Dy
3aBJaHb JOCHTIDKEHHS, CYKYIHICTh 3araJlbHOHAyKOBHUX Ta CHEI[iaJbHUX
METO/IIB HAYKOBOTO MMi3HaHHS: abcTparyBaHHs, NEAyKIlii, aHaJi3y, CHHTE3Y,
JOTIKO-IOPUANYHOTO, TTOPIBHSIBHO-TIPABOBOTO Ta iH.

PesyabTatu pociigxenns. BiamoBimHo 10 Yromm Ykpaina i €C
y3TOKYIOTh HAIlllOHAJIbHI 3aKOHOJABCTBA 3 MUTaHb KOHKYPEHIIIl; yTpUMYy-
IOTHCS BiJl HaJlaHHS JEP>KaBHOI JOMOMOTH IMiJIPUEMCTBAM 3 BUPOOHHIITBA
ToBapiB a00 HAaJaHHS MOCIYT, SAKi CIIOTBOPIOIOTH a00 3arpOXyl0Th CIOTBO-
PUTH KOHKYPEHIIi10; OOMIHIOIOTHCS 1H()OPMAIII€I0 CTOCOBHO BIIACHUX CXEM
JIOTIOMOTH; HE 3aCTOCOBYIOTH OY/b-SIKUX 3aXO[IiB, [0 MOXXYTh CIIOTBOPUTH
TOPTiBIII0O MK KpaiHamu; y pamkax KowmiTery 3 muTaHb CHiBpOOITHHIITBA
NOPOBOJATh KOHCYNbTalii 3 MpoOJeM KOHKYpPEHIi; HaJaloTh JOIOMOTY
B po3po011i mpaBui KoHKypeHuii. Kpim Toro, BigmoBigHO 10 CT. 254-255
VYroau YkpaiHa 3000B’s13a1acsl IPUBECTH YMHHE KOHKYPEHTHE 3aKOHO]IaB-
CTBO Y BIAMOBIHICTH i3 3aKOHOJMABCTBOM €Bporneichknx CIiBTOBApUCTB.
["apmonizaliisi KOHKYpEHTHOTO 3aKOHOAABCTBA YKpaiHH JI0 BUMOT 1 CTaHIap-
TiB €C € mpoBiAHUM HAaPSIMOM ioro po3Butky [10, c. 18].

VYrona BH3HA€ Ta BH3HAYA€ HUIAXH YCYHEHHS MPABOBUX MPOTAIHH
y MpoLeci iMIUIEMEHTaIlli HOpM IpaBa KOHKYPEHLII y HalllOHaJbHE 3aKO-
HOJIaBCTBO YKpaiHu. Y TeKCTi YToJIu MICTATHCS KOHKPETHI MOCHUJIAHHS Ha
HOpMaTHBHI akT €C, sAKi MaoTh OyTH BKIIOYEHI /10 3aKOHOJIaBCTBA
VYkpainu [9, c. 35]. Pazom 3 TEM, HOpMH, SKI MIUISATAIOTh IMIUIEMEHTAITI
B YMHHE KOHKYPEHTHE 3aKOHO/IABCTBO YKpaiHU, MICTATHCSA HE TUIBKH B PO3-
nimi X KonkypeHuis, a # B IHIIMX YacTWHAX YTOJIM, 30KpeMa, 3a0e3me-
YeHHS YMOB PO3BUTKY KOHKYPEHIIIi B eHEPreTHYHOMY Ta Ta30BOMY CEKTOPI,
BJIOCKOHAJIEHHSI TIPAaBOBOI pernamenTanii y chepi myOniyHuX (Iep>KaBHUX )
3aKymiBenb (3a0e3redeHHs! BilMOBITHOCTI YAHHOTO 3aKOHO/ABCTBA Y KpaiHH
Bumoram [{upextusu 2004/18/EC), 3axucTy npaB iHTENEKTYaTIbHOI BIACHOCTI,
30KkpeMa B cepi mpaBoBOi 0XOpOHU reorpadivHux mo3HadeHb Ta iH. [11].
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OCHOBHI MPOTAINHH, SIKI MalOTh OyTH YCYHEHHI B MPOIIECI IMILIe-
MeHTaIli YToau Mpo acoIrialliio, BapTo MOJUINTH HA BIOCKOHAJIEHHS HOPM
MaTepiaJbHOro Ta MpolecyaibHOro mnpasa. OCHOBHI BUMOTH LIOJO0 aJamnTarlii
Ta IMIJIEMEHTalii mpaBmwi1 KOHKypeHIil €C y KOHKypeHTHE 3aKOHOJaBCTBO
VYkpainu, Ha gymMKy K. CMHpHOBO1, MO>KHA 3rpyIyBaTH BIANOBIAHO A0 chepu
NPaBOBOI'O PETYJIIOBAHHS HA: MPABOBUN PEKUM aHTUKOHKYPEHTHHX Y3TOJlKe-
HUX JIid, KOHTPOJb 332 KOHIICHTPAIIIE€I0, AISUTBbHICTD JEPKABHUX MOHOMOJIN
Ta JepxkaBHy nonomory [9, c. 35]. Came 3 1iux MO3HUIIIH CIi JOCTIKYBaTH
Cy4YacHUH CTaH PO3BUTKY KOHKYPEHTHOTO 3aKOHOJIaBCTBA Y KpaiHH.

[lepmioro yMOBOIO BJIOCKOHAJIEHHS MarepiajJbHUX HOPM YKpaiHCh-
KOTO 3aKOHO/ABCTBA € WOTO HAOMMKEHHS y c(epi PEeryaiOBaHHS PEKUMY
BUHSATKIB 3 aHTUKOHKYPEHTHHUX BepTHKaIbHUX yron. Crarrero 256 Yroau
nependaveHo immieMenTamiro Permamenty Ne 330/2010 Bim 20.04.2010 [12].
3a3HavyeHMid PermaMeHT MiCTUTh BUMOTH, BIITIOBITHO /10 SIKMX BEPTUKAJbHA
yroja MK HiAIPUEMCTBAMH MOXXE MIANAAaTH I BUKIIOYSHHS 13 3aralib-
HOT 3200poHU. 30KpeMa, 11e BEPTHKAIbHI YyroJid PO KYIIBIO a0o0 Mpoaax
TOBapiB abo0 MOCHYT, sIKI YKJIaJeHI M HEKOHKYPYIOUHUMHU MiIIMPUEMCTBA-
MU, MDK TIEBHUMH KOHKYpEHTaMH a00 TMEBHHUMH acoIlialliiMH piTeHIepiB
ToBapiB. BoHa Takok BKITFOYA€ BEPTUKAIBHI YTOAM, IO MICTAThH JOTIOMIXKHI
MOJIOKEHHS TIPO MepejaHHs MPaB IHTENEKTYaIbHOI BIACHOCTI 200 X BUKOPHC-
TaHHs. B ykpaincekomy 3akonomaBctsi cT. 10 3akony Ykpainu «lIpo 3axuct
€KOHOMIYHOI KOHKYPEHIII1» MICTUTh 3arajibHi BUMOTH IOJI0 y3TOKEHUX i,
K1 MOXKyTb OyTn no3Bosnenumu. Permamentom Ne 330/2010 Big 20.04.2010
nependavyaeThes OJIOKOBE BUKITFOYCHHSI 13 3arajlbHOTO JTO3BUTHHOTO TIOPSIKY
BEPTUKAIBHUX YTOJ, 1[0 MOXKE CIPHUITH MiBUIIEHHIO €KOHOMIYHOT €(heKTHB-
HOCTI B JIQHITFOTY BUPOOHHIITBA a00 PO3MOLUTY IIJISXOM MOJETIIEHHS KOOP-
JTUHAIT MIX MATPUEMCTBAMH, K1 O€pyTh Y HUX y4acTh. 30KpeMa, BOHU
MOKYTbh MPU3BECTH JI0 3HIKEHHS ONEpaliiHUX BUTPAT CTOPIH Ta ONTHMi3a-
mii 1 po3moaury iX mpomaxy 1 piBHS iHBecTHIlid. Takum yuHOM, AHTH-
MOHOTIOJILHUM KoMiTeToM Ykpainu (mam — AMK VYkpaiau) matote Oytu
pO3po0IIeHi BIiAMOBiIHI HOPMATHUBHI aKTH, SKUMH OyAYTh 3alpoBaDKEHI
BIJIMOB1/IHI OJIOKOB1 BUKIIFOUEHHS JJISI BEPTUKAIBHUX yrof. [manyerbes, mo
BIZITIOBITHI TOJIOKEHHS MOXYTh OyTH mpeacTaBieHi Hanpukiami 2017 p. —
Ha noyatky 2018 p. [13].

VYroaa mpo acoriailito HaroJxonrye Ha HeEOOX1THOCTI YCYHEHHS Tpo-
TAIMHA B YKPaiHCHBKOMY 3aKOHOJIABCTBI IIOJ0 MPABOBOTO PETYIFOBAHHS
OJIOKOBUX BUKJIIOYEHb Ui YroJl HIOJO0 MepeJaHHs TEXHOJOrid. 30Kkpema,
Permamentom Ne 316/2014 BU3HAUAETHCS, 1110 YTOIU MIPO MEPETAHHS TEXHO-
JIOT1M CTOCYIOThCA TIEPEJaHHS MpaB, M0 OXOPOHSAIOTHCS JineH3iero [14].
Taki yroju, sik MpaBWJIO, COPUSIIOTH MiJIBUIIIEHHIO €KOHOMIYHOI €()EeKTUB-
HOCTI Ta KOHKYPEHTOCIIPOMOXHOCTI Cy0’€KTIB rOCIOJapIOBaHHS, OCKUIbKU
BOHU MOXYTh 3MEHIIMTH JAYOIIOBaHHS JOCITIKEHBb 1 PO3POOOK, MOCUITUTH
CTUMYJIU JJIsI 3al04YaTKyBaHHS JOCHIIKEHb 1 PO3pOO0OK, CTUMYIIOBAHHS
IHHOBAIIIM, CHPHUSIOTH IONIMPEHHIO 1 CTBOPEHHIO YMOB JUISI PO3BUTKY
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KOHKYPEHIIIT Ha ToBapHOMY PHHKY. [loyioxkeHHs PeriamMeHTy OXOIUIIOIOTH
TUIBKM YTOAU MPO MEPEJAaHHs TEXHOJIOT MIXK JIIIEH31apoM 1 JIIEH31aTOM,
HaBITh y TOMY pa3i, SKIIO TaKi YroJu MOIIUPIOIOTHCS OUIBIN HIXK Ha OIUH
piBeHb TOpriBii. ¥ PermaMeHTi MicTATbCS CHEIialbHI YMOBH /IS OTPUMAaH-
HSl PEKUMY BUHSATKIB 13 3a00poHU, sikuMu € HernepeBuileHHs 20 % yacTku
PUHKY 7151 BEpTUKAJIbHUX Yo Ta HenepeBuiieHHs 30 % 4acTKu puHKY AJis
ropuzoHTalIbHUX yroj (cT. 3 Pernamenry) [9, c. 36; 15].

B ykpaiHchkOoMy 3aKOHOJABCTBI c(epa peryintoBaHHS TpaHchepy
TeXHOJoriid € HoBoK0. [Ipore cnemianpbauM 3akoHoM Ykpainu «IIpo nep-
YKaBHE PETYJIFOBaHHSI AiSIBHOCTI y cepi TpaHchepy TEXHOIOTIH» He BpEry-
JHOBAHO BIMOBIIHI MUTaHHS TpaHC(EpPy TEXHOJOTIH, 32 BUHATKOM MOPSIKY
nepelaHHsT MAaiHOBHX IMpPaB HAa TEXHOJOTIi, CTBOPEHI 3a OFO/KETHI KOIITH
(ct. 11). Tomy BBakaemMo 3a MOTpPiOHE TapMOHI3yBaTH YHMHHE 3aKOHO-
JTAaBCTBO 110 BUMOT i ctanaptiB €C. BapTo Bia3HauuTH, M0 YTOI010 TIPO
acoliarfiio MoA0 IbOr0 acleKTy MepeadadyeHo TPUPIYHHN NepexigHui
nepios, SIKAi BXKe CIUIMB.

e ogHUM HAMPSIMOM BIOCKOHAJIEHHSI MaTeplaJIbHUX 1 MPOLIECYATbHUX
HOPM KOHKYPEHTHOTO 3aKOHOJIaBCTBA, 1110 BU3HAYEHI YTO/010, € BIOCKOHA-
JICHHSI MEXaHI13My KOHTPOJIIO 32 KOHIIGHTPAIIEI0 Cy0’€KTIB TOCTIOAAPIOBAHHSL.
B VYroai mpo acomiarfito BU3HAYEHO J0JATKOBI BUMOTH IIOJI0 YAOCKOHA-
JIEHHSI TPaBOBOTO PETYIIIOBAaHHSA KOHTPOJIO 3a KoHLEeHTpawisMu. Ct. 256 (1. 2)
Yronu MICTHTHh MOCHUJIAHHA Ha okpemi ctaTTi Permamenty 139/2004 Bin
20.01.2004 (a came ct. 1 Ta ct. 5 (I) T2 (2), sIKi MatOTh OYTH IMILIIEMEHTO-
BaHI B HaIlllOHAJhHE 3aKOHOJABCTBO MPOTIATOM TPHOX POKIB 3 MOMEHTY
HaOyTTs] YMHHOCTI IAaHOK YTOJOI0.

IIpaktuka AMK VYkpainu Ha mizgcrasi cT. 22 1a 24 3akoHy YKpaiHu
«IIpo 3aXHCT EKOHOMIYHOI KOHKYPEHIII1» 3HaYHO BIJPI3HsUIACS BiJ] MPAKTUKU
€BpoKoMicii 00 KOHTPOIIO 3a KoHUeHTpauisiMu. B €C xpurepiem ans
BU3HAUYeHHs ropucaukiii Permamenty €C mpo 31uTTS € 00ir nmpuHaiMHI
JIBOX YYaCHHUKIB y MacmTabax BHYTPIUIHBOTO pUHKY. llommupeHHs ropuc-
JUKIIT YKpaTHCHKUX MPaBUJ KOHTPOIIIO HAa 3HAYHY KUTBKICTh MIKHAPOIHUX
TpaHCaKIIii, 32 BIICYTHOCTI CYTTEBOTO 3B’S3Ky O€3MOCepeaHiX YJacHHUKIB
KOHIIEHTpAIII] 13 HAIlIOHAJIbBHUM PUHKOM, KPUTUYHO CIIPUHAMAIIOCS SIK MPAKTHU-
KaMH, TaK 1 MDKHapOJHUMU opraHizaiismu, 30kpema OECP [16].

26 ciuns 2016 p. BHeceHo 3MiHM 110 3akoHy Ykpainu «[Ipo 3axmct
€KOHOMIYHO1 KOHKYpPEHUIi», y YMHHIA pedakuii SKOro 3a3Ha4eHo, LI0
KOHIIEHTpallisi MOXe OyTu 3iiiCHEeHa JMIie 3a yMOBH IONEPETHHOTO
onepkauHs no3Bony AMK Ykpainu, SKIo: cyKymHa BapTiCTh aKTHBIB a0o
CYKYITHUH 00cCsT peaizailii TOBapiB y4aCHUKIB KOHIICHTpAIIl 32 OCTaHHIN piK
nepesunrye 30 MUTBHOHIB €BpO, 1 MIPH IBOMY BapTICTh aKTUBIB a00 00cCsT
peamizarii ToBapiB B YKpaiHi HE MEHII 5K y IBOX YYaCHHKIB KOHIIEHTpALii
nepeBuIye 4 MIIH €BPO y KOXKHOTO, a00 — CYKyITHa BapTiCTh aKTHUBIB ab0
CYKyIHHI 00csr pearnizamii ToBapiB B YKpaiHi cy0’€KTa rocroaaploBaHHs,
10710 SIKOTO HaOyBa€eThCSI KOHTPOJb, ab0 Xoya O OFHOTO 13 3aCHOBHHKIB
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CTBOPIOBAHOTO CYO0’€KTa TOCIOJAPIOBaHHS 3a OCTaHHIM pIK MEepeBUIILyE
8 MJTH €Bpo, 1 Ipu IIbOMY OOCAT peaizaiii ToBapiB Xxo4a O OJHOTO IHIIIOTO
y4acHUKA KOHIIEHTpaIlli, 32 OCTaHHIM PIK, Y TOMY YHCII 3a KOPJOHOM,
nepesuntye 150 mun eBpo. Takox y HOBiH penakuii 3akony Ykpainu «IIpo
3aXMCT EKOHOMIYHOT KOHKYpPEHLID» 3’sSBHUJIacsi CHpOIIEHA Mpoleaypa
PO3IIIsALY 3asB PO HaJaHHS J03BOJY Ha KOHIEHTPAIIIIO.

AMK Vxkpaiau po3risigae 3asBy 31 CKOpOUEHUM 00csrom iH(opmarii
PO KOHLEHTPAII0 MPOTAroM 25 AHIB y pasi, SKIIO: JIMIIE OJUH YYaCHHUK
KOHIIEHTpAIIii 31HCHIOE MisUThHICTh HAa TepUTOpii YKpainu, abo — CyKymHa
YaCcTKa YYaCHUKIB KOHILIEHTpAIll HA OJJHOMY 1 TOMY CAMOMY TOBApPHOMY PHHKY
He mepeBumye 15 %, ab0 — 4acTKM y4aCHUKIB KOHIEHTpAIlii HE TepeBH-
mryroTh 20 % Ha TOBapHUX PUHKAX, HA SIKMX PEali3yeThes MPOAYKIisl (TOBapH,
poboTH, mocnyru), 0e3 mpuadaHHs abo peanizallii SKOi TOCMoJapchKa
TiSUTBHICTH OyAb-SKOTO 1HIIOTO YYaCHUKA KOHUEHTPAIl € HEMOKIIHBOIO.

19 cepriast 2016 p. HaOysia YMHHOCTI HOBA peaaxilis [lomoxxeHHs mpo
KOHIICHTpAII0, $KOIO: 3MEHIIEHO oOcAr 3amuTyBaHOi iHGopmarii Ta
KUIBKICTh JTOKYMEHTIB, 110 OyJM HEPENEeBAaHTHUMHU IJI1 PO3TJISAY 3asiBU;
BHU3HAUYEHO BUMOTH JI0 3asBH, IO MOAAETHCA 3a CIPOILIECHOI MPOLEIYPOIO;
3MIHEHO MiJIXi/1 0 €KOHOMIYHOTO OOIPYHTYBaHHS, K€ HAAA€THCS B paMKax
pO3IIIAAY 3asiBU 32 3arajlbHOK MPOLEAYPOI0; BIPOBAIKEHO MHPOLETYPY
KOHCYJIbTaIlli 3a KJIOTIOTAaHHSM Y4YacCHUWKIB KOHIeHTpamiid. Tak, y 2016 p.
npoBeaeHo Onu3bko 500 KOHCyNbTAIllM 13 3asBHHKaMH B Tele(OHHOMY
pexuMi Ta i 9ac poOOUYMX 3yCTpidel 3 Jep)KaBHUMHU YIMOBHOBaXKCHUMHU
Kowmirery. AnanoriuHi 3axo1u 3MiHCHIOIOTECS Uy 2017 p.

[Ile ogauM 3000B’si3aHHAM YKpaiHM € IMIUIeMeHTaris PernmameHty
Pamgu €C Ne 1/2003 Bix 16 rpymast 2002 p. OCHOBHI NMPOMOHOBAaHI 3MiHU
NOJISATAIOTh Y TOMY, 10 CyO’€KTH TOCIOAApIOBaHHS, Kl € CTOPOHAMHM J0T0-
BOPY, MOBHHHI OyIyTh CaMOCTIHHO MEPECBIAYUTHCS B TOMY, IO JIOTOBIp
BIJIMOBiZJa€ KOHKYPEHTHOMY 3aKOHOJIaBCTBY. Take «zeleHTpasizaiiiine»
MOJIOKEHHS, SIK BOAYa€eThCs, TIOBHICTIO 3alpOBA/DKYyBaTU B YKpaiHi 111e paHo,
TaK camo SIK 1 CaMOCTIMHO BH3HA4YaTH KPUTEPii BIIMOBIAHOCTI JIOTOBOPY
BUMOTaM KOHKYPEHTHOI'0 3aKkoHoAaBcTBa [17].

Cratta 258 Yroam MicTUTh 3000B’sI3aHHS MIPOTATOM 5 POKIB 3 MO-
MEHTY HaOyTTS HEK YMHHOCTI Y3TOAWTHU JISUTHHICTH JEPYKABHUX MOHOIOJIM,
AKi 3aiMarOThCS TOCIIOAAPCHKOIO MiSIIBHICTIO, 3 MPUHIIUIIOM HEAUCKPUMiHA-
il BIAMOBIZHO O YMOB J0OPOCOBICHOI KOHKYpEHIIil TOBapiB Ta Cy0’ €KTIiB
rocnoaaproBanus [15].

TpuBanmii yac HalOLIBII ypa3auBOIO cheporo peopMyBaHHS KOHKY-
PEHTHOTO 3aKOHO/IABCTBA OYJI0 MPaBOBE PETYIIOBAHHS JEPKABHOT JOIIOMOTH.
B VYroni npo acoriariiro HaiOuIbIIe yBaru mpuaLIeHO 3000B’ I3aHHSIM 100
HEO0OXiTHOCTI 3aIIOBHEHHS MPOTAIMHH B YKPAiHCHKOMY 3aKOHOJIABCTBI y cepi
JIep>KaBHO1 JOMTOMOTH.

[IpaBOBY OCHOBY MOHITOPUHTY Ta KOHTPOJIO 32 HAJaHHSIM JIEP)KaB-
HOI J0omoMOord B YKpaiHi 3aKiaJieH0 y MeXaX BHUKOHAHHS 3000B’s3aHb

100 ISSN 1028-7507. 30BHilLIHs TOPIiBAS: €EKOHOMIKa, (piarcy, rrpaso. 2017. Ne 5



IIYBAIYHE ITPABO

3a YTo[010 MpO MapTHEPCTBO Ta CHIBPOOITHHUIITBO, SIKa HaOpaja YMHHOCTI
y 1998 p. 3pemToro, micas AEKLIBKOX CHPOO HOPMATHBHOTO 3aKPIMJICHHS
CHUCTEMH JIepKaBHOI JOMOMOTH ab0 OKpeMHUX ii eJeMEHTIB, MOYMHAIOYH
32002 p., Ha BUKOHAHHS MI>KHAPOAHUX 3000B’s13aHb YKpPaiHH, 110 BUHUKIH
BHACJTIJIOK TAMHUCaHHSA YTOAM MPO acoliamiro Mk Ykpainow ta €C, 3 METor0
3a0e3MeYeHHs 3aXUCTY Ta PO3BUTKY KOHKYpeHIlii BepxoBHotw Pamoro Ykpainu
1 munas 2014 p. npuitasito 6azoBmii y it chepi 3akon Ykpainu «lIpo
Jep>KaBHY JOMOMOTY Cy0’€KTaM rocroaaproBanas» [16], skuiit HabpaB YnH-
HOCTI y moBHOMY 00csi3i 2 cepmusa 2017 p. [epxaBHa momomora Moxe
3aiicHIOBaTUCS y (hOpMi HaJaHHS CYOCHIIM Ta TpaHTIB; AOTAIlii; OaTKO-
BUX MBI, BIICTPOYEHHS a00 PO3CTPOYECHHS CIUIATH IMOJAATKIB, 300piB 4n
1HIIMX 000B’S3KOBHX IUIATEXKIB; CIIMCAHHS OOPriB, BKIIOYHO 13 3a00prosa-
HICTIO 3a HaJaHl JepKaBHI MOCIYTd, CIUCAHHS IITpadHUX CAHKIIH, KOM-
neHcarii 30MTKIB Cy0’€KTaM TOCIIOapIOBAHHS;, HAJaHHS TapaHTii, KPEIUTIB
Ha TMUIBFOBUX YMOBaxX, 0OCIYrOBYBaHHS KPEAWTIB 3a MUILIOBUMHU Tapudamu;
3MeHIIeHHsT (DiHaHCOBUX 3000B’s3aHb CY0’ €KTIB TOCTIOJAPIOBAHHS TEPE.
dboHmaMu 3araabHOOO0B’SI3KOBOTO JIEPKABHOTO COLIIAILHOTO CTPaXyBaHHS;
HaJaHHS, IPIMO YU OMOCEPEAKOBAHO, CY0’ €KTaM TOCIOIapIOBaHHs TOBapiB
YU TIOCITYT 3a I[iHAMU, HI)KYe PUHKOBUX a00 Mpua0aHHs TOBAPiB YU MOCIYT
cyO’€KTIB roCTOJapIOBaHHs 3a LIHAMM, BUILE PUHKOBUX; MPOAAXK JACpP>KaB-
HOTO MaifHa 3a IiHaMH, HIDKYE PUHKOBUX; 301UIBIIEHHS JEP)KaBHOI 4aCTKU
y CTaTyTHOMY KamiTaji cy0’€KTIB TOCHOaproBaHH a00 301IbIICHHS BapTOCTI
JIEp’KaBHO1 YaCTKH Ha YMOBAX, HEMIPUIHHATHUX ISl IPUBATHUX 1HBECTOPIB.

3a3HaueHa J0moMora € ocoOJMBOIO (DOPMOIO BTPYYaHHS OpraHiB
JIEp>KaBHOI BJIaJId B €KOHOMIKY 3 METOI CTUMYJIIOBaHHS MEBHOI rOCHOap-
ChKOI TisTbHOCTI. BHACTiIOK MhOTO MOXYTh BUHUKATH 3HA4HI HeOakaHi
COITIaIbHO-€KOHOMIYHI HACJIIKH, 30KpeMa: aucOanaHC Ha BHYTPIITHBOMY
pUHKY (TOpyIIeHHS (YHKIIOHYBaHHS PHUHKOBOTO MEXaHi3My, CTBOPEHHS
crienudigHOro KiIiMaTy s MiANPHUEMHUIITBA, Hee(PEKTUBHE BUTpPAvYaHHS
BEIIMKUX OOCSTIB JEp)KaBHUX PECypcCiB), a TaKOXX HIBEIIOBaHHS IepeBar
MDKHapoaHOI TopriBii. [lutaHHs AepKaBHOI AOIOMOTH Cy0’ €KTaM TrOCIIOIapro-
BaHHs CJIIJ] PO3TJIJATH HE JIUIIE 3 TOYKU 30pYy JAOLLIBLHOCTI Ta pe3yJibTa-
TUBHOCTI 3asBJICHOTO MPOCKTY (IOCSITHEHHS IIJICH PO3BUTKY KpaiHM), ayie
1l HA OCHOBI KPHUTEPII0 aJeKBATHOCTI 3aX0JliB JOIIOMOTHM BHUMOTraM 3aKOHO-
JIABCTBA PO 3aXUCT EKOHOMIYHOI KOHKYPEHIIIi.

Takum YWMHOM, MOCTAa€ TUTaHHS PO3POOKM HOPMATUBHUX aKTiB,
110 3a0e3neyaTh €PEeKTUBHY OIIHKY, MOHITOPUHT Ta KOHTPOJIb AP aBHOT
normomoru. Hu3ka Takux TOKYMEHTIB BK€ PO3pOOJIeHA 1 BIPOBAKYETHCS,
a 4acTUMHA OYIKY€ HA CBOE MPUUHATTA. Pa3oM 3 THM, 3aIMIIAIOTHCS HEBpE-
TryJTbOBAaHUMHU YUHHUM 3aKOHOJABCTBOM THUTAHHS CIICIIaIbHUX TPABOBHX
PEKUMIB Ta OJIOKOBUX BUKIIIOUEHB IS OKPEMHX BHIIB JIEPIKABHOI JJOTIOMOTH.

OnHuM 13 3aBAaHb BJIOCKOHAJIEHHSI YAHHOTO KOHKYPEHTHOTO 3aKOHO-
JIABCTBA J10 BUMOT YTOAM € 3a0e3MeYeHHs MPO30POCTi Ta MPOTHO30BAHOCTI
pillleHb aHTUMOHOIIOJIBHUX OpraHiB. 3poctanHs npo3zopocti AMK Ykpainu
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3a0e3Mevy€eThes MyOmKaIli€ro MPUHHITAX KOHKYPEHTHUM BIJIOMCTBOM PIIlICHb.
3 BecHu 2016 p. aHTUMOHOIONBHUI OpraH, y 3B’s13Ky 3 BHECEHHSM Iapiia-
MEHTOM BIJIMOBITHUX 3aKOHOAABYUX 3MiH, IOBHHEH MyOJiKyBaTH PIIICHHS
npoTsiroM 10 gHIB micast iX MpUAHATTS, HaJal049W BCIO iH(OpMaIitoo, KpiM
Ti€i, Mo Mae oOMexxkeHui moctyn. Lleit Kpok CyTTEBO TMOMIMIIHUB «CIPHIA-
HATTs» AMK sK HamioHaJIbHUMH, TaK 1 MDKHapOAHHMH €KCIepTaMu,
BIJIKPHBILM JiSUTBHICTH Oprany Ais cycmiiabersa [17].

OpnauMm 3 (hakTopiB, MO 3a0€3MEUYIOTh MPO30PICTh PIllIEHh AHTUMOHO-
NOJBHUX OPTaHiB, € BAOCKOHAJIEHHS MOPSAKY PO3PAaxXyHKY Ta HaKJIaJCHHS
mTpadiB aHTUMOHOIIOJILHUMH opraHaMu Ykpainu. Cporoani y BepxoBHiit
Pani Yxkpainu 3naxoautbes npoekT 3akoHy Ykpainu «[Ipo BHeceHHS 3MiH
Ta JIOTIOBHEHB /10 3akoHy Ykpainu «IIpo 3aXuCT eKOHOMIYHOI KOHKYPEHIIii»,
SKHM Tiepea0adeHo BiNOBIIHI 3MIHH, 30KpeMa, BU3HAUYCHHS po3Mipy mrpady
3a MOPYIIEHHS KOHKYPEHTHOTO 3aKOHOJaBCTBA MPOTIOHYETHCS 3A1MCHIOBATH
y IIBa €Tamlu: HacaMmIiiepe]] BU3HA4aeTbcad 0a3zoBa BelWYMHA WTpady A
BIJINOBiJJa4a, a MOTIM BIATOBIAHHUIA PO3MIP KOPHTYETHCS 3 YpaxyBaHHSIM
OOTSHKYIOUMX Ta TOM’SKIIyOUMX oOCTaBWH. [lpu BcTaHOBJIEHHI 0a30BOTO
po3Mipy mTpady BpaxOBYIOTHCS Pi3HI JOJATKOBI KpUTEpli, YUHHUKH Ha
KIITAJIT PO3MIPY JAOXOJY MPOAABI BiJ pearizamii mpoayKiii, moB’13aHOTO
3 MOPYIICHHSIM, TSKKOCTI TMOPYIICHHS, HEOOXITHOCTI 3a0e3MedeHHs Tak
3BaHOTO cTpuMytodoro edekry [18]. [loku BiamoBigHWMIA 3aKOHOTPOEKT HE
MPUNHATO, AHTUMOHOIOJBHUI KoMiTeT YKpainu 9 cepmus 2016 p. 3a-
TBepAuB PekoMeHgamiiiHi po3’sICHEHHS HIOJ0 3aCTOCYBAHHSA IOJIOKEHb
YacTUH Jpyroi, m’sAToi Ta moctoi cT. 52 3akony Ykpainu «IIpo 3axuct
€KOHOMIYHOT KOHKYpEHIIIi», JacThH Tnepmioi Ta aApyroi ct.21 3akony
VYxpainu «IIpo 3axuct BiJ HEZOOPOCOBICHOT KOHKYPEHIIIT» 1010 PO3paxyH-
Ky 1mrpadiB. 3MiIHM CTOCYIOTBCS, 30KpeMa: MiAXOAy M0 PO3pPaxyHKY
6a3zoBoro mrpady 3a MopymeHAss HalOLIBINOT, 3HAYHOI Ta TOMIPHOI TSKKOCTI.
Tak, ns Moro BU3HAYEHHS A0 MOYATKOBOTO po3Mipy mITpady 3acToCOBY-
I0TBCSL KOE(IIIEHTH, 10 BPAXOBYIOTh BIUIMB MOPYIICHHS HA CyMDKHI PUHKH,
coliajgbHa 3HAYYIIICTh TOBApY, @ TAKOXK PiBEHb MPHUOYTKOBOCTI JisTBHOCTI,
MOB’513aHOT 3 TIOPYIIEHHSM; MOXJIMBOCTI HaJaHHs MOPYLUTHUKOM OOIPYHTO-
BAHOTO PO3PaxyHKy PO3MIpy HEMPaBOMIPHO OTPHUMAHOI BUTOAM Ta/abo BTpat
(30uTKy) ocobm (0cib), uni mpaBa MOPYIICHO BHACIIIOK BUYMHEHHS BiJIIO-
BITHMX TOPYIIEHb 3aKOHOJABCTBA MPO 3aXUCT €KOHOMIYHOI KOHKYpEHIII],
3 METOIO PO3paxyHKy 0a3oBoro po3mipy mrpady [19].

BucnoBku. Y mporieci BUKOHaHHS YToau mpo acomario 3 €C
100 BIOCKOHAJIEHHS KOHKYPEHTHOTO 3aKOHOJIABCTBA Ta MPAKTHUKU HOTO
3aCTOCyBaHHS YKpaiHa Bke Mae TeBHI 3700yTku. BaockoHaneHi mpaBoBi
Ta OpraHi3aliiiHi 3acagy MiSTIBHOCTI OpraHiB AHTHMOHOIIOJBFHOTO KOMITETY,
KU cTaB OUTBII BIIKpUTHI 1711 Oi3HECY, IMITIEMEHTOBAaHO HU3KY akTiB €C
3 TUTaHb KOHKYPEHIIii, MABUIIEHO BAPTICHI MOPOTH B MUTAHHAX KOHTPOIIO
3a KOHIIEHTpAIlisIMU, HApamboBaHO 3MiHM J0 3aKOHOAABCTBa. [IpoTe mporec
ajganTauii Ta rapMoHi3aiii YMHHOTO KOHKYPEHTHOTO 3aKOHOJ/IaBCTBa HeE
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3aBepiueHo. [l{ogeHHo 3’ SIBISIIOTHCS HOB1 BUKIIMKH, 5IK1 TOTPEOYIOTh HOpMa-
TUBHOTO BUpimeHHS. [le cTocyeThcsi sIK yIOCKOHAIGHHS B)XXE UYWHHUX
IHCTUTYTIB KOHKYPEHTHOTO MpaBa, TaK 1 BIPOBAIKEHHS HOBUX.
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Bakalinska O. Adaptation of the Ukrainian competition legislation in accordance
with the association agreement EU-Ukraine.

Background. The Association agreement concluded between Ukraine and the EU
provides a wide range of actions from the Ukrainian side regarding the implementation
of existing EU legislation in the legal field of Ukraine and adaptation of the Ukrainian
competition legislation with the relevant EU legislation. Competition law of Ukraine is
one of the most close to the European institutions of the economic legislation. The
conclusion of the Association Agreement between Ukraine and the EU hasn’t completed
this process, but only gave it a new impulse.

Analysis of recent research and publications. The works of such scientists
as O. V. Bezukh, S. S. Valitov, N. M. Korchak, K. V. Smirnova etc. were dedicated to
the questions of development of competition legislation of Ukraine and its adaptation
to the requirements of the EU. More than three years have passed since the conclusion of
the Association Agreement,; it means it is time to sum up the implementation process
of the Agreement provisions to the Ukrainian competition legislation.

The aim of the article is to carry out a comprehensive analysis of the
implementation of the provisions of Chapter X (Competition) of the Association Agreement
between Ukraine and the EU, the definition of problems and trends of further development of
the Ukrainian competition legislation.

Materials and methods. There was used the optimal set of general scientific and
special methods of scientific knowledge: abstraction, deduction, analysis, synthesis,
logical-legal, comparative-legal, etc. from the point of view of the objectives of the study.

The results of the research. According to the Agreement Ukraine and the EU
harmonize national competition legislation; refrain from providing state aid to
enterprises producing goods or providing services, which distort or threaten to distort
competition; exchange information on their own aid schemes, do not apply any measures
that may distort trade between countries; within the framework of the Committee on
Cooperation consult on competition issues, provide assistance in the development of
competition rules. In addition, in accordance with Article 254-255 of the Agreement,
Ukraine undertook to bring existing competition law into conformity with the legislation
of the European Communities. The harmonization of Ukraine's competition legislation
with EU requirements and standards is the leading direction of its development.

The Association agreement acknowledges and defines ways of eliminating legal
gaps in the implementation of competition law rules in the national legislation of Ukraine.
The text of the Agreement contains specific references to the EU regulations that should
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be included in the legislation of Ukraine. However, the norms to be implemented in the
current competition legislation of Ukraine, are contained not only in section X
Competition, but also in other parts of the Agreement, in particular, providing conditions
for the development of competition in energy and gas sector, improvement of legal
regulation in the sphere of public procurement (compliance with the current legislation of
Ukraine requirements of Directive 2004/18/EC), protection of intellectual property
rights, in particular in the field of legal protection of geographical indications etc.

Conclusion. In the process of implementation of the Association Agreement with
the EU regarding the improvement of the competition legislation and its implementation,
Ukraine has already achieved a lot of aims. It was improved the legal and organizational
basis of activity of bodies of the Antimonopoly Committee, which became more open for
business, implemented a number of EU acts by competition issues, increased value
thresholds in the monitoring of concentrations, accumulated changes in the legislation.
However, the process of adaptation and harmonization of existing competition legislation
has not been completed. Every day there are new challenges that require regulatory
decisions. It applies to both the improvement of already existing institutions of
competition law and the introduction of new.

Keywords: association agreement, concerted practices, concentration, state aid.
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mpemvux cmpan. Ipoepamma pabomur EC exmouaem necanvhoe u HeneeaibHoe mpancepa-
Huunoe nepemewenue Ha meppumopuu CpeduzemHomopws. Heobxooumocms npumenenus
MUSDAYUOHHOU NOAUMUKU HA HAOHayuoHanbHom yposue (EC) mecho cesasana co c60000HbIM
nepedguoicenuem nrooetl. Coz0anuem 30Hbl Oe3 epanuy mMexcoy 20Cy0apcmeamu-uieHamu
EC 6o3nuxna neobxooumocms cghopmuposams HewHI0I0 MUSPAYUOHHYIO NOAUmuxy. Tax
KaK npoxooum paspabomka u Gopmuposanue HACMoswel e8ponetcKol MuepayuoHHoU
noaumuxuy, EC uepaem 6ce 6onee napacmarmowyio 8axicHyio poib, KOMoOpas 8 pamkax
npocpamMmvl pabomel umeem OONbULOE GUAHUE HA NpoOiembl ummuepayuu @ Espone.
EC ocywecmensem ynpagnenue MuepayuoHHbIMU NPoYeccamu U yKpenisiem 06e30nachochs
Ha epanuye Ha meppumoput CpeousemMHoMOpbS.

Knwoueswvie cnosa. Epponeiickuit Coros, erajabHas MUTPaALs, SKCTEPHATH3ALHS,
pervod Cpear3eMHOMOPbS, MUTPALIUS U TIOJMTHKA YOSKHIIIA.

Background. While rules for internal migration between individual
Member States of the EU are guaranteed at the European level guaranteeing
unlimited free movement of persons, immigration policy from countries
outside the EU remains specific privilege of Member States. Migration
flows from third countries differ in individual European host countries,
mainly from the point of view of their size and composition due to the
colonial past and previous immigration policy.

The aim of the research is to analyse theoretical principles and main
directions of the EU border regime in context of legal migration of third-
country nationals.

Materials and methods. The methodological basis of research is the
system of methods of scientific cognition as a general scientific (dialectic,
formal logical, analysis and synthesis, modelling) and special (historical,
legal, functional and legal, etc.), that enables to achieves the goal, creates
methodological basis of the article.

The results of the research. Since 1999 and after entering the Treaty
of Amsterdam into force, great competences were delegated to the EU in
passing regulations and directives in the area of migration. Both legislative
and operative measures at the EU level were focused mainly on issues
related to guarantee of safety. Agreement on administration of boundaries,
visa policy, illegal migration and readmissions are precedents of joint
actions of Member States. After the agreement entered into force, Member
States agreed in the area of legal migration on the solution of family
reunification, and defined status of long-term migrants in directives at the
EU level. On the other hand, Member States hesitate to adopt common rules
related to receiving migrants. Their unwillingness was manifested in refusing
the discussion about proposal of the European Commission in 2001 to
introduce common rules related to citizens of third countries into the area of
labour market and self-employment. In the area of immigrants from third
countries, Member States have right of priority in the application of their
won selective and sectoral approach. Adopted uniform directives define
rules for entry of students, researchers and highly qualified migrants [1].
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After the Lisbon Agreement entered into force, new opportunities
and perspectives were opened in the area of labour migration in the EU,
above all in issues of receiving migrants. The agreement announced the
creation of the Common immigration policy of the EU that expanded
competences of the EU in this area. The EU is not only responsible for the
solution of problems related to security, but also for the area of effective
management of migration flows and for fair treatment with third-country
nationals found to be illegally present on the territory of a Member State.
(The European Council, 2010). The Lisbon Agreement constitutionals
objectives announced as early as in October 1999 at the meeting of the
European Council held in Tampere in the form of common policy. Further,
the agreement regulates rules of procedure, while the entire area of
migration rules including legal migration falls under competence of co-
decision of the European Parliament, and resolutions of the Council are
passed by qualified majority of votes [2].

In the Stockholm Programme passed in 2009 by the European
Parliament, a procedure for the development of real common migration
policy consisting of new flexible procedures intended for admission of legal
immigrants. Ambitious proposals of changes and amendments should help
to cope with increasing mobility and demands of national labour markets
respecting competences of Member States [3].

Mobility within the EU means possibility for a person to move to
another Member State to find employment. Two different systems are
available:

» The first programme is very opened, and applies to EU nationals,

who have available full freedom of movement;

» The second programme is less opened, and is limited to special

categories of third-country nationals.

The development of common immigration policy of the EU is an
incomplete, relatively slow and still developing process. Additional steps
are necessary for progress; adopting common rules for admitting selected
group of immigrants and principles allowing third-country nationals acquire
benefits of mobility within the EU. Rules adopted by the EU are limited,
because their agenda deals only with selected groups of third-countries
nationals:

» Immigrants with long-term residence;

» Highly qualified workers (holders of EU Blue Cards);

» Researchers and students (The European Council, 2010).

Directive 2003/109/EC concerning the status of third-country nationals
who are long-term residents follows the objective of strengthening rights
of migrants taking into account the length of their residence in a Member
State. It determines conditions according to which third-country nationals with
legal residence in a Member State can acquire a position with long-term
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residence after filing the application. The applicant must meet a few
conditions as follows:

» Living in a Member State at least for 5 years before filling the
application;
Acquiring stable, regular and sufficient financial means;
To be a holder of health insurance;
Meeting requirements of integration measures (it the country asks
for it);
Not to represent a threat for the public order or security.

YV VVYV

The long-term residence is accompanied with a larger set of rights as
follows: equal treatment as regards employment, education and vocational
training, social protection and assistance, as well as protection against
expulsion and exercising right for freedom of movement. Article 14 of the
Directive says: A long-term resident shall acquire the right to reside in the
territory of Member State other than the one which granted him/her the long-
term residence status, for a period exceeding three months. At the same time,
the granted right open an opportunity for migrants to carry out economic
activity. The granted right represents the innovation in the EU law. Before
passing the Directive, third-countries nationals had to pass through «normal»
immigration procedure if they wanted to move to another Member state
in spite of long-term residence in the original receiving country. Further, the
Directive includes two particular provisions that allow Member States
to restrict right for freedom movement and to reside in another state.

Article 14 par. 3: the second Member State may examine the
situation of its labour market and apply its national procedures regarding
the requirements for filling a vacancy, or for exercising economic activity.
At the same time, it may give preference to Union nationals or to third-
country nationals, who reside legally on their territory and receive
unemployment benefits or if they are persons with preference treatment
according to the Community legislation”.

Article 14 par. 4 determines for Member States possibility to limit
the total number of persons entitled to be granted right of residence based
on the quotas system.

Mobility in the EU should contribute to effective access to the
internal market of Member States and the EU as an area, where free
movement of persons is guaranteed. The report of Member States on
implementation of the Directive published in September 2011 by the
European Commission states that the implementation of rules related
to mobility within the EU has not fulfilled expectations and achieving
of objectives due to possibility of manoeuvring with validity of the
Directive and incorrect transposition of its provisions by Member States
that make access of migrants to the right of freedom of movement difficult.

" The EU legislation consisting of founding treaties (primary legislation) and provisions,
directives and regulations adopted by European bodies (secondary legislation).
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In May 2011, the application of directive was expanded to persons
with international protection, refugees and persons with additional protection.
In spite of this fact, the number of permits for long-term residence was not
increased.

Highly qualified workers are second category of third-country nationals
who have the right for free movement. Directive 2009/50/EC, known as
«Blue Card Directive», has a double objective. It determines conditions of
entry and residence longer than three months for third-country nationals
on the territory of Members States of the EU for the purposes of highly
qualified employment as holders of EU Blue Card and for their family
members. At the same time it determines conditions for their entry and
residence in other Member States than the country of the first entry [4].

The right for free movement is defined in Chapter 5 titled
«Residence in other Member States». The principle of mobility within the
EU is stated in Article 18 that says: After eighteen months of legal
residence in the first Member State as an EU Blue Card holder, the person
concerned and his family members may move to a Member State other
than the first Member State for the purpose of highly qualified employment.
The provision defines procedure and conditions that must be fulfilled by
the applicant in the second Member State, and rules, according to which
national authorities will process applications. Member States have
considerable freedom when granting EU Blue Cards. Conditions fulfilled
in the first Member State need not be sufficient for the second Member
State that can refuse to issue the EU Blue Cards due to various reasons”.
The Member States have great decision competence to restrict and refused
possibilities of highly qualified workers to move in the EU area. The Blue
Card Directive has not any impact on the right of the second Member State
to limit admission of highly qualified workers [5].

The EU Blue Card Directive is a small step ahead when achieving
mobility in the EU. Acquiring freedom of movement is associated with
many obstacles. The first and main obstacle in obtaining the EU Blue Card
exists as early as in the state of entry. These are as follows:

» Unpleasant manoeuvring procedures in defining salary limit

values;

» Possibility of limiting the volume for entry of third-country
nationals;

» Possibility of verifying whether vacancies can be occupied by
other workers;

» Possibility of refusing the application due to ethical reasons;

» Rights of the EU Blue Card user can be refused in the second

Member State if national requirements are not met or due to
achieving entry quotas [4].

* Inconvenient payment requirements on the basis of analysis of the labour market due to
high ethic recruitment of workers in the case if the employer was sanctioned for illegal work ... [4].
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The development of the EU Blue Card Directive has not significantly
contributed to opening the door for highly qualified workers yet. Prognoses
to the future do not indicate any movement in the prevailing trend and
in filling niches on the labour market in the EU through granting the EU
Blue Cards.

Council Directive 2004/114/EC, «Directive on Students» passed
in 2004 brought additional changes in the area of mobility. Article 8 says:
a third-country national who has already been admitted as a student in
a Member State of the EU and applies to follow in another Member State
part of the studies already commenced, or to complement them with a related
course of study in another Member State, shall be admitted by the latter
Member State within a period that does not hamper the pursuit of the
relevant studies, whilst leaving the competent authorities sufficient time
to process the application.

Directive 2005/71/EC, «Directive on Researchers» passed in 2005,
Article 13 determines: A third-country national who has been admitted as
a researcher under this Directive shall be allowed to carry out part of his/her
research in another Member State. The procedure differs from the length of
planned residence in the second Member State. Sort-term residence (3 months)
entitles for movement on the basis of the Hosting Agreement concluded in
the first Member State. The researcher must prove sufficient financial capital
and that he/she is a holder of residence permit or that he/she undergoes the
valid visa arrangements”. In the case of long-term residences, the conclusion
of the new Hosting Agreement is required that can be refused by the second
Member State.

The implementation of directives opened new possibilities for persons
admitted in one Member State to be transferred to another Member State,
but they subject to directives with authorisation to restrict their effect in
the practice. Their implementation by Members States was assessed in the
European Commission Report declaring problems with the implementation
of directives in some Member States with a potential to attract relevant
groups in the period of «global war for talentsy.

Both directives are subject to the process of draft changes for
improvement of mobility of students and researchers in the EU area, about
whom the Council and the European Commission decide.

The EU system, which is focused on the aforementioned three
categories of third-country nationals, limits opportunities of other migration
groups to have freedom of movement and to contribute to potential positive
effects of the development of economic and social sphere of the EU.

Migration is a global and complex phenomenon requiring general
vision, comprehensive, coherent and long-term approach. Migration has
been a focus of political discussions in the EU for several years, and is one
of strategic priorities of external relationships of the Union. Correctly

* Residence permit issued by the state outside the Schengen area.
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managed migration can be a positive factor for growth of the Union, as well
as for affected countries [6].

At the present time, legal migration from third countries is influen-
ced by the persisting atmosphere and attitude of Member States and the EU
to migration and refugee crisis. In spite of actions taken and declarations on
support of mobility, the EU externalises migration and asylum policy, and
introduces restrictive political, legal and operative tool in the area of legal
migration and granting asylum.

GAMM is a general framework for external migration and asylum
policy of the EU since 2005, revised in 2012 and passed in April 2014 after
the meeting of the Council on carrying out GAMM. Revision of GAMM
enriched approach with new elements and thematic priorities: international
protection and external dimension of asylum, expansion of political framework
with mobility and highlighting the need of effectively managed mobility
of third-country nationals through external border of the EU [7]. Approach
1s comprehensively focused on strengthening dialogue and cooperation with
countries of origin and transit that is based on four strategic objectives:

» Prevention and fight against illegal immigration and strengthening

of border management and return to the country of origin;

» Support of mobility and simplification of possibility of legal

migration and integration of legal residents;

» Maximizing cooperation between migration and the development

of countries of origin;

» Support of asylum and international protection [8].

Accepted political, legal and operational tools should help to achieve
widely and vaguely formulated main objectives of external migration and
asylum policy of the EU that should mitigate consequences of migration
and refugee crisis in Mediterranean keeping legal migration. Main imple-
menting means of GAMM in supporting mobility and legal migration are
integral part of political and legal tools.

Within the framework of political tools, regional and bilateral
dialogues, Mobility Partnerships (MPs) and Common Agendas on Migration
and Mobility (CAMM) achieved considerable growth during the last period.
Visa Liberalisation Dialogues are a particular tool supporting the second
strategic objective of GAMM and an incentive for partner third countries
to accept reforms and to cooperate closer with the EU in the area of
migration [9-10].

Regional migration dialogues are multilateral cooperation in the area of
migration and asylum between the EU and target transit or origin regions.
Dialogues serve for identification of common interests and threats in the
area of migration, development of practical cooperation in defined priority
areas, exchange of know-how related to good practices and data and to
general deepening of cooperation in achieving GAMM objectives.

So-called «soft» manner of cooperation covers main regions of
migration flows to the EU. They include the country of origin or transit, as
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well as target areas. Regional dialogues in the area of Mediterranean are
represented mainly by:

Rabat Process (countries of North, West and Central Africa);
Khartoum Process (countries of East Africa);

Prague Process (countries of the Western Balkans, Central Asia,
South Caucasus and Eastern Europe except Belorussia);

Dialogue on migration and mobility between Africa and the EU
(African countries except Morocco);

Dialogue on migration between African, Caribbean and Pacific
countries (ACP);

Partnership between Africa and the EU on migration, mobility
and employment.

vV Y VYV VVYV

Multiplication of multilateral forums causes risk of overlapping of
interests and areas in several common countries involved into more than one
dialogue. Problems require rationalisation of processes”. Material or factual
competences are usually identical. Objectives of regional partnerships are
interconnected with four strategic pillars of GAMM. The Khartoum Process
is an exception; its agenda is focused on trafficking in persons and people
smuggling. Due to a great number of participating countries and parties,
development and failure to achieve the final form of the Rabat Process and
the Khartoum Process respectively, it is not possible to come to conclusions
on effectiveness of their functioning [11-12].

On the basis of Council’s declaration, regional dialogues contribute
to improvement of political relationships with relevant third countries.
Recommendations highlight need of greater focus on operational programmes
and action plans, rational and simplified approach. Such initiatives of practical
cooperation should replace encumbering and non-effective dialogues without
any results and added value within regional dialogues on migration™.

Bilateral dialogues in the area of justice and internal affairs, «drivers
of the Global Approach» have available tools intended for identification of
areas of cooperation between participating parties. Intent is like in the case
of regional dialogues, and difference is based on more technical approach [8].

After 2011, turbulent years of Arab Spring and its long-term impacts
in countries of origin, the EU started to orient its interest towards areas of
southern Mediterranean. Working group for social affairs and migration
under the patronage of the Euro-Mediterranean Association Agreement
concluded bilateral agreements on migration, mobility and security with
Morocco (2011), Tunisia (2011), Jordan (2012) and Lebanon. Within

* The general method of optimum arrangement of the working process (regional dialogue
in our case) to achieve continuously higher level of engineering, technology, organization and
management in removing useless wastage Rationalization should gradually move from simplest
activities to more complicated and complex ones. (EuroEconomist 2015).

* Added value of regional dialogues is based on time of duration, achieved level of
cooperation, unity, number of participating parties and size of covered regional areas. Objective
assessment of effectiveness is often controversial.
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negotiations on the new action plan of European Neighbourhood Policy
(ENP), the EU prepares open dialogues with other countries in the region:
Algeria, Egypt and Libya®, as a priority interest country for the Union.

In spite of the primary intent of paying the same importance to all
four strategic objectives of GAMM, bilateral initiatives cover mainly
security efforts with unilateral advantage for Member States of the EU:

» Migration management;

» Border checks and support for return;

» Provision of protection in regions for persons in emergency™” [8].

Dialogues on migration, mobility and security based on differentiation,
bilateralism and striving for effective control are previous stage of passing
MPs that is closed with each partner country. Additional bilateral dialogues
on migration take place between Member States of the EU and ACP
countries on the basis of Article 13 of the Association Agreement from
Continuo. Developing Visa Liberalisation Dialogues are not represented in
the Mediterranean area yet[8]. Prepared bilateral dialogues will cover
above all technical cooperation in the area of readmissions and visas.

Within its initiatives, the European Council asks for larger engagement
and cooperation with third countries to prevent migrants to start dangerous
journey through the Mediterranean Sea to Europe. On 4 December, the
Commission announce establishment of the Task Force Mediterranean
with the task to avoid tragedies after events of 3 October 2013 on the coast
of Lampedusa [7].

Mobility Partnerships (MPs) are main complex and long-term bilateral
cooperation for facilitating political dialogue and operation cooperation
in control of migration with third countries. Since 2007 they serve as a tool
for support of legal migration between the EU and third countries.
Substance of these partnerships is based on cyclic migration projects, offer
for possibility of mobility and legal migration exchanged for cooperation in
previous illegal immigration increasing border checks and passing readmission
commitments [8]. At the same time they serve for unification of international
cooperation in migration and asylum, and contribute to increased coordination
and cohesion of national migration policies.

Eight Mobility Partnerships have been described up to the present
day. As far as the geographical extent is concerned, this includes only three
countries in the Mediterranean area: Morocco and Tunis in 2013 and Jordan
in 2014. The EU wants to expand Partnerships with a greater number of
countries of southern Mediterranean as an integral part of new immigration
approach in this area [13].

" Algeria showed interest, Egypt not, Libya will be taken into account only after calming
turbulent circumstances in this country.

** Preliminary condition for the provision of possibility of legal immigration and mobility
for these countries on the basis of clear and strong conditionality.
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Unbalance between their individual components is an insufficiency
of Partnerships. They are focused on illegal migration, returns and
readmissions and low progress in legal migration and mobility. Existing
MPs indicate that this tool is not subject of any relevant discussions and
negotiations with a partner country. This is rather the text prepared by the
EU that requires compliance by the third country. Conditionality principle
also evokes a question about the partner nature of MPs. Doubting the
expansion of possibilities of legal migration for partner country nationals
and pointing out the fact that initiatives related to transferability of social
rights and acknowledgement of skills do not establish legal channels for
the provision of working immigration in Member States of the EU belong
among main critics of MPs [13].

MPs originate b signature of a common declaration between the EU,
participating Member State and a third country. Due to their political
nature, they cannot create rights and duties on the basis of international law,
they can only be proposals of non-conventional behavior of participating
parties or agreements without the standard creating nature. Signatories can

be bound only by the good faith principle*(ZTable ).

Table 1
Mobility Partnerships between the EU and third countries
in the Mediterranean area
Signature Participating Other tools
Country date member states of cooperation
BE, FR, DE, IT, NL, | AA (2000); EURA (neg.);
Morocco 7.06.2013 PT, ES. SE, UK VFA (neg.)
AA (1998); EURA (neg.);
Tunisia 3.032014 | BE DK DE FRIT, | pppNorih Africa (2011):
PL, PT, ES, SE, UK
VFA (neg.)
CY, DE, DK, EL, ES
St or o | AA(1997); VFA (neg.);
Jordan 9.10.2014 FR, IT}’{gUéllz)L’ PT, RDPP Middle East (2014)

Source: Processed according to Andrade, Martin, Mananashivili, 2015 [3; 13—-14].

Bilateral cooperation at the political level with Syria in migration was
suspended. In spite of failing bilateral cooperation, the EU with Member
States belongs among largest providers of humanitarian and development
assistance to Syria nationals and adjacent countries to Syria™ [7].

Participation of Member States in MPs is voluntary and open.
Normative softness of the MPs’ structure anticipated lower interest of states
to engage into cooperation and to offer particular initiatives, above all in the

* Good faith principle.
** Specialised international organisation and organisations of civil society were involved
into assistance within the EU.
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area of legal migration. Higher interest in participation in the development
and financial programme has not manifested even in the case of the political
tool of MPs. Croatia and Austria are not part of any MPs. France is the only
Member State that is represented in all MPs. The level of participation of
partner countries is also considerably different [8].

Low participation of Member States is based on negative perception
of the task and orientation of the EU focusing its activity to readmissions,
Schengen visa and financing only a part of projects within MPs. Initiatives
presented by several Member States outside interest of the EU are also
financially limited [8].

Controversial migration clauses in global agreements are main legal
tools of cooperation in the area of migration: Agreements on association or
special international agreements in the area of migration; readmission
agreements, agreements on simplification of visa regimen or agreements on
exemption from visa duty.

Intent of migration clauses is to support future negotiations and
conclusion of readmission contracts between the EU and third countries.
Methods and procedures of their adoption are disputable in several cases.
Conclusion of the treaty of accession between the EU and countries of the
Western Balkans and Georgia is stated as an example, when preparation of
the treaty also resulted in negotiations on the conclusion of the agreement
on readmission with the EU. Relation of migration clauses to the area
of asylum and migration, border management and issue of visa is also
controversial, where mutual consultations and coordination between
participating parties are main absenting conditions including technical and
administrative assistance in exchange of good practices, preparation of legal
regulations, building up capacities and trainings [8].

Migration clauses were not formulated as an integral part of external
dimension of the EU migration policy. Today, they respond to one of priority
objectives of GAMM: integration of immigrants with a residence permit.

Effective and human return policy is integral part of comprehensive
external migration policy preserving open Europe. Guarantee of safe and
legal return of immigrants is inevitable part of increasing credibility of
readmission policy of the EU in accordance with international law and
principles of legal migration.

Readmission agreements belong among main means of the external
dimension of the EU immigration policy, and are the most important tool
of initiatives within GAMM. They are based on reciprocal duties between
the Union and non-EU countries to facilitate return of persons into the
country of origin or the transit country. The provision of simplified visa
arrangements or special business conditions and financial support of the
implementation of readmission commitments by the Union exchanged for
readmission of persons with illegal residence on the territory of the EU are
advantages of partner countries in the case of the conclusion of a readmission
agreement with the EU.
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The EU readmission agreements have preference to bilateral contracts
on readmission between a Member State and a third country. The common
legal basis is expressed in Article 79 of the Treaty on the Functioning of the
European Union (TFEU), but effect of individual readmission contracts can
be different. (EU Readmission Agreements, 2015). Individual return rules
of Member States of the EU entered into force at the end of 2010. The
Return Directive became integral part of national legislation of all Member
States except the United Kingdom and Ireland and four Schengen
associated states, Switzerland, Norway, Island and Lichtenstein [10].

Principles of EU Readmission Agreements in relation to adjacent states
and their application result in discussions on compliance to international
law and to the provisions on the protection of refugees and applicants for
asylum. European representatives state that readmission agreements should
facilitate expulsion and return of undesired persons to the country of origin
in accordance with the principle of sovereignty of Member States. On the
other hand, this 1s in contradiction with rules of international law in the area
of asylum, mainly with the principle of non-expulsion in the Refugee
Convention of 1951 and in the European Convention on Human Rights.
Identification and definition of the refugee status and threat of so-called
domino effect are also considered disputable.

On the basis of definition of the illegal immigrant in readmission
agreements, the state must again receive each person who does not meet or
ceases to meet criteria for entry or residence on the territory of the state,
where he/she asks for help. The term «each person» is problematic, until it
distinguishes between immigrants, who are present illegally in the hosting
state and immigrants as persons, whom the rule of non-expulsion is related
to. European readmission policy does not distinguish between foreigners,
illegal immigrants, who should be legally protected and persons, who are
not entitled for this protection. The European readmission legislative is in
contradiction with international asylum law, until suspected person has any
possibility of clarifying reasons for the origin of illegal situation, in which
he/she is present [14].

The affected person can be returned through the readmission
application prepared by the requesting state. The application does not state
the information on reasons, while the person should be expelled from the
state. In this case it is not possible to ascertain, whether the applicant for
asylum passed through fair identification process intended for his/her real
status. Relocation of applicants for asylum is legalised in spite of the non-
expulsion principle [14].

Insufficient examination of individual applications for asylum causes
transfer of persons to another country, where human rights need not be or
are not guaranteed sufficiently. In this case it is a threat of domino effect.
Prevention of domino effect is integral part of international common law,
therefore is should be expressed even in readmission agreements. If the
state, where a person was returned, is not the state of origin, readmission
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should be issued only after thorough examination, whether the person would
not be exposed to real danger in the new hosting state. EU readmission
agreements do not contain request for the prevention of domino effect. This
is expressed in the clause on a safe third country.

The readmission agreement between the EU and Turkey signed in
December 2013 is stated as an example. It should allow readmission of
illegal immigrants to Turkey, the transit country on journey to the EU. The
agreement stipulates duty of Turkish authorities to admit not only own
nationals, but also illegal foreigners, who will be subsequently expelled from
Turkey to the country of their origin. Most of the foreigners and at the same
time applicants for asylum, who travelled through the Turkish territory, are
of Afghan, Syrian and Iraqi origin, running away due to danger in their
country of origin. In this case it is very dangerous provision. On the basis of
declaration of the director of the Refugee Rights Turkey non-governmental
organisation and the readmission agreement between the EU and Turkey, the
high number of refugees is represented by persons who need international
protection. This will not be provided them in any Member State of the EU
with threat of their further deportation from Turkey (Yilmaz, 2014).

The aforementioned example from Turkey is applicable to all countries
that concluded readmission agreements with the EU or that are in process of
negotiation. Similar readmission agreements were also concluded by Turkey
with Syria, Uzbekistan, Egypt, Nigeria, Russia, and such agreements are
prepared for Morocco, Pakistan, Iraq, Iran, India and China” [14].

The Commissioner for Human Rights of the Council of Europe states
that readmission agreements as a part of migration policy control corrode
the determined principles of international law. The European Parliament
supported Commissioner’ s standpoint by declaration saying that readmission
agreements represent direct or indirect threat of breaching human rights
of applicants for asylum and illegal immigrants [14].

Just vacuum in the area of human rights in the case of readmission
agreements reflects increased focus of the EU on security aspects of illegal
migration control at expense of a wider approach based on the principle of
shared responsibility with higher stress put on human aspect of the
regulation of this very complicated phenomenon.

In average, 400.000 to 500.000 illegal immigrants are expelled each
year on the basis of EU regulations. Approximately 40 % of them are
returned to the country of their origin or to the transit country [10].

In spite of the intent of the Visa facilitation agreements for third-
country nationals to facilitate the process of issuance of Schengen visa,
their practical range is limited. Even in this case we met with an unsolved
bureaucratic problem exceeding the intent of issuance of Schengen visas to
support well managed mobility. On the other hand, the name of agreements

“Some of the aforementioned states are known for their indifferent approach to
immigrants and their fundamental rights.
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saying on simplification represents complication of paper procedures.
Negotiations on conclusion of agreements at the stage of preparations in
areas of Mediterranean took place with Morocco, Tunisia and Jordan (Table 2).

Table 2
Readmission agreements and Visa facilitation agreements
Readmission Visa facilitation
Country
agreements agreements

Turkey 2013 -

Tunisia 2014 (in process) in process
Morocco 2000 (in process) in process

Jordan - in process

Source: Processed according to Andrade, Martin, Mananashivili, 2015 [3; 8; 13—14].

The EU accepted possibility of exemption from visa duty in the area
of Schengen visas through Contracts on visa-free arrangements with some
third countries. Visa free arrangements allow nationals to travel maximum
for three months during six-month residence within the Schengen area.
Agreements on support of mobility are exceptional and rare, unreal for the
Mediterranean area for the time being.

Conclusion. In context of European migration we can define four
main legitimate reasons of immigration: job opportunities, study visits,
family joining and possibility to acquire political asylum (escape from
persecution). The right to move for job and study is a natural part of global
economy. Taking into account demographic trends in Europe, migration
rate will be rather increasing than decreasing from the long-term point of
view. Family joining is integral part of the right for family life defined
in international law as the basic human right. The right for escape from
persecution is defined in international agreements. All Member States of
the EU have moral and legal duty to offer asylum to the persons, who
are entitled for it on the basis of the law. Each form of migration needs
a clearly defined set of rules, transparent and correct interpretation in the
entire area of the EU.

On the basis of the current definition and development of European
migration policy, the EU represents increasingly more important actor
presenting extensive authorities of European immigration problems in its
agenda. More intensive attention paid to problems of migration can be seen
since 2010 even in the EU.

Target countries are forced to deal with migration policy, to regulate
and keep under control immigration of foreigners due to appearance of
immigration phenomenon. They use more restrictive measures related
to migration and asylum policy. The Member States of the EU are trying
for coherent migration and asylum policy; to guarantee security of their
inhabitants, to ensure unit in the area of migration of nationals, and to
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provide asylum. Migration to the EU is conditioned mainly by freedom
of movement and access to the labour market.

Acceptance of a few common steps related to both legal and illegal
migrants in the EU and checks on external border must precede the creation of
common migration and asylum policy. Elimination of differences in asylum
procedures and unification of legal processes in the case of migration is
necessary in relation to all categories of migrants: forced migrants, voluntary
migrants, economic migrants, foreigners, applicants for asylum.

Increased mobility brings new challenges and opportunities. Balanced,
comprehensive and common migration policy can help to face challenges
and problems in a more effective way. The aforementioned policy is at the
development stage now, and it is based on the principle of solidarity and
responsibility. Its added value is based on valuable contribution to the
economic development and efficiency of the EU in the long-term period.

The objective of comprehensive European immigration policy is to
create a common framework of legal migration taking into account full
integration into hosting countries. The Single Permit Directive was passed
in December 2011; rights for workers from non-EU countries, who have legal
residence in a Member State of the EU. In 2014, additional two directives
were passed. They relate to conditions of entry and residence of seasonal
workers and intra-corporate transferees to simplify and harmonize migration
procedures and to provide clear rules related to employment for immigrants.

Sustainable and reliable political approach to migration management
requires the solution of problem of illegal migration from the Mediterranean
area. The EU copes with illegal issues through specific actions focused on
employers, who employ migrating workers without valid documents, and is
striving to create humane and effective policy of readmission in accordance
with the Charter of Fundamental Rights. Attention is focused on elimination
of smuggling networks.

Establishing dialogue and partnership with countries of the origin
and transit is an important aspect of the common approach of the EU.
GAMM covers external migration policy of the EU, and is complementary
to EU foreign policy and its developing cooperation.

The first strategic objective of GAMM related to the area of legal
migration and mobility is subordinated to political objectives and conditions
above all due to strengthened check of illegal migration. Agreements on
visa exemption from visa arrangements and Agreements on visa exemption are
tools supporting mobility that are under preparation. Mobility Partnerships
between the EU and third countries (MPs) have not achieved any results in
supporting legal migration up to the present time. At the present time, legal
migration from third countries towards the so-called «fortified» EU is
suspended or very limited. Paradoxically, credibility of EU efforts to invest
in the building up institutional capacities for better control of labour
migration from third countries is undermined by the aforementioned limited
possibilities of legal migration to Member States. We conclude that none
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of EU tool in the area of migration participates in support of legal entry at
the present time. Association and Cooperation Agreements serve only for
strengthening integration of legal immigrants coming from partner countries.

Readmission policy and reintegration of illegal foreigners are main
priorities of the EU in migration and asylum in the period of so-called
migration crisis. Projects of return and reintegration are criticised due to
their overlapping, parallel financing and duplicity of similar preparation.

Diversified nature and a great number of tools intended for the
development of external activity of the EU in migration has general impact
on achieving their intents and effectiveness. On one hand, legal tools repre-
sent cumbersome and lengthy procedures of entry and admitting migrants.
On the other hand, their structure represents a suitable tool for the
regulation of migrants’ rights for social security, admission and integration,
possibilities of simplified visa arrangements or complete visa exemption,
guarantee of observing human rights in return to the country of origin, or
in cases of detention, to countries providing legal certainty strengthened
democratic legitimacy and checks by the court. Political tools react more
flexible to demands and public opinion in third countries in comparison
with legal tools.

Even in the case of the EU institutional framework, strengthened
coordination at the supranational and national level is one of the most urgent
tasks. Cooperation and systematic exchange of bilateral procedures between
Member States are absent. Enhanced coordination between the supranational
and national level could result in reduction of misunderstanding and
difficulties between the EU and partner countries, overlapping and duplicity
cooperation in initiatives that is provided by the Union on one hand and an
independently acting Member State on the other hand. EU institutions are
engaged into externalisation of immigration and asylum policy. The European
Commission and the European External Action Service have different priorities.

At the present time, migration cooperation between the EU and a third
country is not able to provide the complete and coordinated set of tools
to partner countries that would guarantee observance of international law in
the area of human rights. Deficiencies also arise from the unbinding nature
of accepted tools. Analysis of priorities of the institutional system of
political, legal and operational tools represents a diffused and non-coherent
framework of European migration and asylum policy. Only migration
dialogues, MPs and CAMMs are more complex tools. The institutions must
make greater effort in working on all objectives with the same intensity that
must be increased for least monitored objectives associated with migration
and development, international protection and possibility of legal migration.
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IImynaxoea M., Ankyposa A., Haiixa Il. Ilpuxkopoonnuii pexcum €C y Kon-

mexcmi 1e2anvHoi Mizpayii zpomaoan mpemix Kpain.

Ilocmanoexka npoonemu. Iloku npasuia eHympiuHboi miepayii Misic oxpemumu

oepoicasamu-unenamu €C  eapanmosani HA €8PONEUCLKOMY Di6HI, WO 2apaHmye
HeobMmedcenull 8inbHULL pyX Jiodell, IMMIZPAYiliHa NOAIMUKA 3 KPAiH, o He 8X00smb 00
€C, zanumaecmocs 0codbIusUM npusiieem oepoicas-uienie. Miepayitini nomoxu 3 mpemix
Kpain iOpi3HAIOMbCS 8 OKpEeMUX EBPONEUCLKUX NPUUMAIOUUX KPAIHAX, 20N06HUM YUHOM
3 mMouKu 30py ix posmipy ma ck1ady uepe3 KOJNOHIANbHEe MUHYle ma HONepeoHio
IMMiepayitiHy noaimuKy.
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Memoio 0ocniodxicents € anaiz meopemusyHUX NPUHYUNIE Ma OCHOSHUX HANPSMIE
npukopooHnozo pexcumy €C 8 Konmekcmi 3aKOHHOL Miepayii 2pomMaodsn mpemix Kpain.

Mamepianu ma memoou. Memoodonoziuny 0cHO8y O0CHIONCEHHSI CMAHOBUNDb
CYKYNHICMb MAKUX Memooié HAYKOB8020 NIZHAHHS 5K 302A/IbHOHAVKOSI (Oianekmudnuil,
dopmanvro-nociunull, ananis i cunmes, MOOEIIOBAHHS) MA CeYianbHi (ICMOPUYHi, IOPUOUYHI,
Qynryionanvui i npasosi i m. 0.), Wo 00360JA€ 00CASMU Mem, CIBOPIOE MeMOO0NI02IYHY
OCHO8Y cmammi.

Pesynomamu oocniosxcenusn. Y eunaoxy incmumyyiiinoi cmpykmypu €C nocunena
KOOpOUHAYIS HA HAOHAYIOHAILHOMY MA HAYIOHATbHOMY PIGHSX € OOHIEI0 3 HAUAKMYAlb-
Hiwux 3a80arndb y cepi micpayii. Cnienpays ma cucmemamuiHuti 0OMiH 080CMOPOHHIMU
npoyedypamu misxc Oepaicasamu-yieHamu giocymui. Ilocunena xoopounayis mixc Hao-
HayioHANbHUM Ma HAYIOHAbHUM DIBHEeM MOdice Npu3secmu 00 3MeHULEHHs HepO3YMIHHS
ma mpyonowis mixc €C ma Kpainamu-napmuepamu, 0yOa08anHs ma 080CHOPOHHBLOL
cnignpayi ¢ iuiyiamueax, wo Hadaiomocs Cow30M, 3 00H020 OOKYy, Ma HE3ANEHCHO
0I104010 0epHcasoIo-yieHoM, 3 iHuo20 0oky. Incmumyyii €C 3atimaromvcss RUMAHHAMU
308HIUWHBOIL NOATMUKU U000 IMMiepayil ma HadauHs npumynxy. €eponeticoka Komicis ma
€sponeticvra crysicoOa 308HIUHBLOL OIAILHOCII MAIOMb PI3HI Npiopumemu.

Bucnoeku. B danuil uac, miepayitina cnienpaysi misic €C i mpemimu kpainamu,
He 6 3M031 3a0e3neuumu NOGHUL i Y3200x4ceHUll HAOIp IHCMPYMEHmis Olisl KPain-napmue-
Pis, AKi eapanmysanu 6 OOMPUMANHI HOPM MIJCHAPOOHO20 NPABa 8 2aJy3i npas JOOUHU.
Heoonixu maxooic uHuKaiomy 6HACTIOOK He38 S3AH020 XapaKmepy NPUUHIMUX iHCpyMeHmis.
Ananiz npiopumemis incmumyyitiHoi cucmemu ROIMUYHUX, NPABOBUX MA ONEPANMUBHUX
iHCmpyMeHmi6 A619€ OO0 PO32ANYHCEHY MA HECYMICHY OCHOBY NOLIMUKU €8PONELUCHLKOL
miepayii ma npumyaxy. Incmumyyii nosunni doxraoamu Oitbwux 3ycuiv Osi pobomu
HAO yCiMa 3a80aHHAMU 3 OOHAKOB0I) IHMEHCUBHICMIO, SKI HeOOXIOHO 30inbuiumu O
HallMeHW KOHMPONIbOBAHUX 3A60AHb, NO8 A3GAHUX 3 MIZPAYIEI0 MA PO3BUMKOM, MIHCHAPOOHUM
3AXUCMOM A MONCIUGICMIO 1e2aNbHOI Miepayii.

Kniouoei cnosa: €pponeiicbkuil Coro3, jeraipHa Mirpamisi, eKCTepHaIi3alis,
perion Cepen3eMHOMOD s, MITpaIlisl Ta MOTITHKA TIPUTYIIKY.

Cmamms naoiviwna 0o pedakyii 02.10.2017.
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VK 346.7:[336.2:338.43]

MYUIEHOK BixkTrop,
K. 10. H., JIOICHT, JOIEHT Kadeapu 3aralbHONPaBOBUX JUCIUILIIH
KuiBcbKOro HaIiOHATEHOTO TOPTOBEIHLHO-CKOHOMIYHOTO YHIBEPCUTETY

CTUMY AIOIOUNN BIIANB ITPABOBOI
PETAAMEHTAIIII OITOAATKYBAHHSI
ATPAPHUX BUPOBHUKIB

Jlocniooiceno meopemurxo-npagosi 3acaou hickanvroi QyHKYii 0nodamkysanHs
BIMYUBHAHUX AZPAPHUX GUPOOHUKIG, 5IKA NOAA2AE V NOCUIEHHI HA HUX NOOAMKO8020
HABAHMANCEHHST ULTSIXOM 3AKOHOOABY020 OOMENHCEHHS YU CKACYBAHMS 0EPAHCABOID: OKPEMUX
NOOAMKOBUX Nibe OIS 2AY3i, CHPOWEHOT cucmemMu ONOOAMKYBAHHS, CREYIATbHO2O PEeNCUM)
ONOOAMKYBAHH NOOAMKOM HA 000AHy BaAPMICMb, 008e0eHO HeOOXIOHICMb NPABOBO2O
3abe3neueHHss CIMUMYIIoY0l QYHKYIT NOOAMK0B020 pe2yio8aHHs 6 azpapHoMy CeKMopi
eKOHOMIKU YKpainu.

Knwuosi crnoea: arpapuuii BUPOOHHMK, CTHUMYJIIOKOYa Ta (ickanbHa (QyHKIIT
OTO/IATKYBaHHs, HOPMaTHBHO-TIPABOBHI aKT, MOJATKOBE HABAHTAXKCHHS, MPABOBE PETYIIIO-
BaHHsI, ()iHAHCOBO-TIPABOBI BiIHOCHHHU.

Mywenox B. Cmumynupyrowiee é1usnue npagosoll peziameHmayuu Ha1020-
0010%cenusn azpapHvlx npousgooumeneil. Mcciedosanvl meopemuKo-npagosvle 0CHO8b
QuckanbHoOU QYHKYUU HATLO2000N0NCEHUS OMEHeCMBEHHbIX A2PAPHBIX Npouszsooumenetl,
KOMOpast 3aK04HAemcst 8 YCUNCHUU HA HUX HAN02080U HAZPY3KU NYMeM 3aKOHOOAme lb-
HO20 02PAHUYEHUsL WL OMMEHbL 20CYOaPCMEOM. OMOEIbHbIX HANO20BbIX JIbeOM OJIsl OMpPaci,
VIPOWEHHOU CUCHEMbL HAL02000N0CEHUS, CHEYUATLHOZO DeNCUMA HAT02000]10JCeHUs
HALO2OM HA O00DABNEHHYIO CIMOUMOCHb, 00KA3AHA He0OXO00UMOCHb NPABo6o2o obecne-
YeHUsL CIMUMYAUPYIOuel QYHKYUU HAI0208020 Pe2yIUPOSAHUs 8 A2PAPHOM CEeKmope
IKOHOMUKU YKpAuHbL.

Knwueegvle croea: arpapHblil MPOU3BOAUTENb, CTUMYIUPYIOIIAS ¥ (PUCKATbHAS
(YHKIIMM HATIOT0OOJIOKEHHS, HOPMATHBHO-TIPABOBOM aKT, HAJIOTOBasi HAarpy3ka, MpaBOBOE
perynupoBanue, ((MHaHCOBO-TIPAaBOBBIE OTHOIIICHUSI.

IMocranoBka mpo0saemu. Ilepexin 10 CTamoro po3BUTKY arpapHux
BiTHOCHH B YKpaiHi MOXKJIMBHI 32 YMOBH BIOCKOHAJICHHS TPaBOBOTO PETYIIIO-
BaHHS JepKaBHOI (piHaHCOBOI miaTpUMKH arpapHoi ramxysi. ChpopmoBanuit
NPaBOBUI MEXaHi3M BHUKOPHCTAHHS arpapHUMU MiANPUEMCTBAMU TaKOi M-
TPUMKHU CTaHE OCHOBOIO JUISl 3pOCTAHHS HENepKaBHUX (hiHAHCOBUX BKIIAJICHD
y Taiysb, 1o 3a0e3MeunTh 3MIIHEHHS MaTeplaJ'IBHO—TeXHl‘-IHOI 6a3u mianpu-
€MCTB 1 mpu3BeAe 10 301IbIIeHHsT BUPOOHHUIITBA CLTBCHKOTOCIIOAAPCHKOT
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OPOJYKLII Ta TOJIMIIEHHS ii SKOCTi, a TaKOX IO3UTHUBHO BIUIMHE Ha
PO3BHUTOK CLTBCHKHX TEPUTOPIH Ta MOJIMIIEHHS 100po0yTy HacelIeHHs.

[IpaBoBe perynoBaHHS JIep>KaBHOI (P iHAHCOBOT MIATPUMKH arpapHuX
Cy0’€KTIB TOCTIO/IapIOBAHHS OXOILUIIOE MEXaHi3M OOPKETHOTO (DiHAHCYBAaHHS
porpamM 1 3ax0JiB, sKi CIPSIMOBYIOTBHCS Ha PO3BUTOK Taiy3i, MUJIBTOBUI
pPEXUM OTOJIATKyBaHHS, YaCTKOBY KOMIICHCAIlII0 TMPOIEHTHUX CTaBOK 3a
KOPUCTYBaHHS KpEIUTaMU KOMEPIIIHHUX OaHKiB, cnmcaHHs Oe3HaIiiHO1
3a00proBaHOCTI Mepe1 0r0KETOM TOIIIO.

OnHak B yMOBaxX 0OMEXEHOCTI OFOKETHUX PECypCiB AepKaBH, MPO
110 CBiAYUTH MOPIYHE 3pOCTAHHS OOCSTIB 1e(ilUTy AEPKABHOTO OIOIKETY,
y IOAATKOBIN MOJITHUII 3pOCTa€ POJIb MPABOBUX MEXAHI3MIB, SKi peai3yloTh
dickanbHy (QYHKIIIO OMOJATKyBaHHS CyO’ €KTIB arpapHOro BUPOOHHUIITBA
Vkpainu. HiBemoeTses peamnizaliisi CTUMYIIO0401 (PYHKIIT OMOIaTKyBaHHS,
sIKa BUPaKaacsl y 3aCTOCYBaHHI MPAaBOBHX MEXaHI3MIB MOJATKOBUX IIJIBT,
CHPOILIEHOI CUCTEMHU OMOJATKYBaHHS Ta 3aCTOCYBAHHS CIIEIIAIbHUX PEXKUMIB
CIUIaTH MOJATKIB.

AHaJi3 ocTaHHiX Aoc/ikeHsb i myoOuikamiii. OcHOBHI 3acaau Jep-
KABHOI TTOAATKOBOI MOJIITUKM IOJO0 MPAaBOBOTO PErYyIIOBAHHS peaizarii
¢ickanbHOI Ta CTUMYJIOOUYOT (PYHKII CHCTeMH OMOJAaTKyBaHHS arpapiib
MUISIXOM TIOCHJICHHS YM TIOCITa0JIEHHsI TTOJJATKOBOTO HABAHTAKEHHS HA PI3HUX
eranax (popMyBaHHS BITUYM3HSHOI MOJATKOBOI CUCTEMH OYJIU MPEIMETOM
JIOCJTIJDKCHHSI TAKMX HAYKOBIIIB y TaTy31 MpaBa Ta eKoHOMIkH, K O. M. bo-
poxina, A.T. Komansuyk, I. B. Komaposa, B. 1. Kypuno, O. C. Puxenko,
T. O. Ocramxo [1-6] Ta iH.

3MiHM TPIOPUTETIB JEpKaBU Y TONITHII HOPMATHBHO-TIPABOBOTO
peryiroBaHHS ONMOAATKYyBaHHS CyO’ €KTIB arpapHOTrO BUPOOHHUIITBA Ta MOCH-
JICHHSA B OCTaHHI POKH MOJATKOBOTO HABAHTAXEHHS, SIK MPOSABY (DiCKaIbHOI
¢byHKIIIT, 3000B’SI3yIOTh 3MMIHCHIOBATH JOCTIPKEHHS NaHOI MPOOJIEMATUKU
Ta JOBOJWUTH JOLUIBHICTh peami3aiii CTUMYJIU0i (PyHKIT cuUcTeMU
OMOJATKyBaHHS arpapHUX BUPOOHHUKIB.

MeToro crarTi € 00TpyHTYBaHHS HEOOXITHOCTI HOPMATUBHO-ITPABOBOTO
3a0e3meueHHs peai3allii CTUMYIII00U0i (PYHKII CHCTEeMH OMOJaTKyBaHHS
arpapHUX BHPOOHUKIB Ta MiHIMi3allli BIUTMBY Ha HUX (PICKaJILHOTO TOJAT-
KOBOTO HAaBaHTAKCHHS.

Marepianun ta meroau. [ndopmariitHoro 6a3010 TOCTIPKEHHS CTaJIH
YUHHI HOPMAaTHBHO-TIPABOBI aKTH YKpaiHu, 30kpeMa [logaTkoBuil KOJIEKC
(mam — I1K) Vkpainu, mpani BITYM3HSHUX HAYKOBIIIB. J[Jis mOCTiKEHHS
BU3HAYEHOI MPOOJIEMATHKH 3aCTOCOBAHO 3arajbHOHAYKOBI Ta CIIEIiaIbHI HaY-
KOBI METOJTH, SIKI BU3HAYAIOTh 3MICT 1 TIOCIIOBHICTh HAYKOBUX JOCIHIKCHb.
Buxopucrtano Taki METOAM HAYKOBOTO MOIIYKY: MOPIBHSJIBHO-TIPABOBHIA,
ICTOpHYHMIA, MOHOTpadIUHU, KOpENAiiHIA, y3aransHeHHs. Lle 3a0e3neurno
BUCOKHH CTYMiHb JOCTOBIPHOCTI BU3HAYEHHS B3aEMHOTO BIUTUBY YHHHUKIB,
B3a€EMOJIIA SIKUX OOYMOBITIOE €EeKTUBHICTh peaiizallii MexaHi3My MPaBOBOTO
peryJtoBaHHs CTUMYITIOI0UO01 (DYHKIIIT OMOIaTKyBaHHS arpapHUX BUPOOHHKIB.
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Pe3ynabraTtu gociaigxenns. B Ykpaini cy0’ekTu arpapHOro BHUPOO-
HUITBA (PYHKIIIOHYIOTh Y CIIeM(DIYHIX yMOBaX HEPIBHOMIPHOCTI HAIXOIKEH-
Hs KOIITIB BiJ peamizaimii MpOoayKIii 4d HaJaHHS IOCIYT, K OCHOBHHX
JoKepesl BIacHOTro 3a0e3nedeHHs: (piHaHCOBUMU pecypcaMu, 10 BUPI3HAE iX
3-MIOMDK 1HIIMX CyO’€KTIB TOCIIOJAPIOBAHHS Ta BUMarae 0COOJMBOTO HOpMa-
TUBHO-IIPABOBOTO DPETYJIIOBAaHHS MeXaHi3MiB (piHAHCYBaHHS Ta OIOJATKY-
BaHHS TaTy31.

[TomaTtkoBa momiTHKa YKpaiHM B arpapHOMY CEKTOpi €KOHOMIKH
3HAXO/JHUTH CBOE BUPAKEHHS Y KOMIUIEKC] 3aX0/1B, 3/[IHCHIOBAHUX YIIOBHO-
BRXCHUMH OpTaHaMHM JEpKaBHOI BJIaaW W YIpaBIiHHSA B 00JacTi PyHKIIIOHY-
BaHHS TIOJATKIB 1 300piB 3a JOMOMOTOK (hiCKaJIbHUX Ta CTUMYJIIOIOUHX
NPaBOBUX 1HCTPYMEHTIB. ToOTO, yepe3 CUCTEMY OMOJATKYBAaHHS 3J1HCHIO-
€ThCS peajizallis MOJaTKOBOI MOJMITUKH JIEpyKaBU Ta pPeasi3yroThes (icKaibHa
Yy cTUMYJOroYa GyHKIi. Big 3acTocoByBaHHMX JIep)KaBOKO 1HCTPYMEHTIB
MOJIaTKOBOTO MPABOBOTO MEXaHI3MY 3aJIeKaTh 3POCTaHHS YU 3HIDKCHHS
(iHAHCOBO-€KOHOMIYHHMX TOKAa3HUKIB Cy0’€KTIB arpapHOro BUPOOHUIITBA.
Tomy arpapna rary3p BUMarae ocoOJIMBOrO HOPMAaTHBHO-TIPABOBOTO PETryJIio-
BaHHA 11 (iHAHCOBOTO 3a0€3MEeUeHHs, Y TOMY YHCII 32 PaxXyHOK peajizarii
CTHMYIIOI0YO01 (PYHKIII{ ONOJaTKyBaHHS.

Jns aHamizy CyTHOCTI Ta BHAIB (QYHKIIA TOAATKIB y Teopil
MOJIATKOBOTO MpaBa Ba)MBa MO3WIIS (yHAATOpAa CY4acHOI MOAATKOBO-
npaBoBoi Hayku mnpodecopa M. II. KyuepsBenka, skuii 3a3Hadae, II10
GbyHKINT MOJaTKiB, SKI PO3KPHUBAIOTh iXHIO CYTHICTh, € MOXIJIHUMHU Bif
dbyHKIM (DiHAHCIB 1 BUKOHYIOTH Tl cami 3aBlIaHHs, aj€ y BYXXYUX MEXKax.
dickanpHa (QYHKIIA TOJATKIB € HAHBAXIHMBIIIOW (PYHKIIIEO, BiAMOBIIHO
70 KO MOJATKW BHKOHYIOTH CBO€ OCHOBHE NMPU3HAYEHHS — HACHYCHHS
JOX1JTHOT YaCTUHU OIODKETY, JOXOJIIB JIep KaBH Jisi 3a0€3NedeHHs moTped
cycrinberBa. Ctumynioroua (QYyHKIIS CTBOPIOE OPIEHTUPH UL PO3BUTKY
BUPOOHMYOI JisyibHOCTI. BoHa Moske OyTH MOB’si3aHa 13 3aCTOCYBAaHHSIM
MeXaHi3My MiIbr, 3MIHOI0 00’€KTa ONOJATKYBaHHS, 3MEHIIEHHSIM OIOJaTKO-
ByBaHoi 0asu [7, c. 40—41].

3apyOi’KHUN JOCB1A HOPMATUBHO-IIPABOBOTO PETyJIIOBaHHS MOJATKO-
BOi MATPUMKH arpapHUX BUPOOHMKIB MOKA3ye, 110 Yepe3 MUIBIOBI YMOBHU
OTOJATKYBAHHS MIANPUEMHHUIBKOI JISUTBHICTH CYO’€KTIB arpapHOrO CEKTOpa
3a0e3MevyeThest OJIepKaHHSA oXony (MpuUOYTKY) cCaMHUMH BUPOOHHKAMHU
1, BIIMIOBITHO, JIEPKABOIO y BUTIISI CTAOLIBHOTO HAXOHKEHHS CYyM TIOJATKIB,
PO3BUTKY arpapHoi rayry3i ta iHhpacTpyKTypH TOIIIO.

[poimrocTpyBaTi pe3y/IbTaTUBHICT peatizallii CTUMYITIOI0U0i (PYHKIIi
OMOJATKyBaHHS Ta B3a€MO3B’SI30K PO3MIPY MOJATKOBUX CTaBOK Ta Haj-
XOJIKEHb B1J] CIUIATH MOJIaTKIB MOYXKHA Ha MPHUKIIAJi HOPMAaTUBHO-TIIPABOBOT0
peryiroBaHHA MEXaHI3My ONOJaTKyBaHHsS PymyHii, opraHu 3aKOHOJaBYOL
HiiaTuBy sikoi y 2015 p. 3menmwm ctaBku [1JIB mogatky Ha mpulOyTok Ha
4 %, a TaKOX CKacyBaJlu CIieliajJbHUM Oy1IBeIbHUIN MOAATOK. Y pe3ynbTari
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qoro Bxe y nepmoMmy kBaptaii 2016 p. HaMiTHIIOCh 3pocTaHHs iHAHCOBO-
€KOHOMIYHHUX TTOKa3HUKIB Kpainu [8].

Biactororoun mo3uiiro peanizailii CTUMYIOY0i (GYHKINT y MpaBo-
BOMY DPETyJIIOBaHHI OMOJATKyBaHHS BITYM3HSHHX arpapHUX BHUPOOHUKIB,
NOCHJIAIOYMCh Ha TOJaHi TeOpeTWdHi 1 (akTU4HI JaHi, a TaKOX Ha
pe3ynpTaté HaykoBux nociimkeHb O. M. boponinoi [1], 1. B. Komaposoi [3]
CJIiJT 3a3HAYUTH, IO BEKTOPOM CYYACHOI IMOJATKOBOT MOJITHKH OiTBIIOCTI
KpaiH CBiTy, Ha BiAMiHYy BiJ] YKpPaiHCHKOi NOJITHKHU 30LIbIIECHHS MOAATKO-
BOT'0 HABAaHTA)KEHHS Ha TUIATHUKIB, € CIIPOIICHHS aJMiHICTPYBaHHS MOJIATKIB
Ta 3HWKEHHS MOJIATKOBUX CTaBOK JJIsl BIACHUX arpapHUX BUPOOHMKIB.

BiTunsHsHuil 10CBiA 3aMpoBaKEHHSI MIJIIOBUX PEKUMIB Y MEXaHI3M
IIPABOBOIO PETYIIOBAHHS OMOJATKYBaHHS CYO’€KTIB arpapHOro BUPOOHMII-
TBa ocTaHHIX pokiB XX cT. (1998-2000 pp.) Ta meprioro ACCATUTITTSA
XXI cT. na€ MOXKIUBICTh NEPEKOHATUCH y TOMY, IO 3aCTOCYBaHHS TaKHX
PEXHUMIB CIIPUSIIO 320€3MEYCHHIO PO3IIUPEHHS BUPOOHUIITBA arpapHUKaMU
TOBApPHOI CLTBCHKOTOCTIONAPCHKOT MPOAYKIIii, 301IbIIEHHS 1X JOXOMIB, 3pO-
cTaHHs moatkoBoi 6asu. | HapemTi, «y mepiox 3 2000-2012 pokiB y ramysi
CLUIBCHKOTOCTIOIAPCHKOTO BUPOOHMIITBA BIAYYTHUM OYIIO 3MEHIIICHHS PO3MIPY
TIHBOBUX JOXOJIB Uepe3 3HUKHEHHS CTUMYIIB JUIS BIIXWUJIEHHS BiJ OIO-
JATKYBaHHS, 1 JOXOJIU TIHBOBOI €KOHOMIKU TPaHC(OPMYIOTHCS B JIETaJbHI,
3akoHHI hopmum» [9].

He 3Baxaroum Ha Te, 110 3a0e3MeueHl 3aKOHOJABUMMHU aKTaMU IPO
omoaatkyBaHHs, 30kpeMa 3 2011 p. [IK Ykpainu, ontuManbHi CTaBKU MOJAT-
KiB Ta CIPOIICHI PEKUMH OMOAATKYBaHHS Cy0 €KTIB arpapHOro BUPOOHUIITBA
dbopmyBanu Ui caMux CyO’€KTiB 1 JJIsl AepikaBU psinl (DiHAHCOBUX, COIIiaib-
HUX Ta IHIIMX CTUMYIIiB, OpPraHU 3aKOHOJABYOI 1HILIaTUBY HAIIOI AE€PIKABH,
TaKOX, HE BPaXOBYIOUHM CKIJIAQAHOCTI HOPMAaTHBHO-IIPABOBOTO 3a0€3MeYeHHS
IPOAYKTUBHOTO PO3BHTKY arpapHOi ramxysi, KaTacTpo(iyHO 3HU3MIIM peali-
3aIil0 CTUMYJIOI0YO01 (PYHKIT OMOJATKyBaHHS arpapHUX CyO €KTIB Ta
NPOJIOBXKYIOTh HA HOPMATHUBHO-IIPAaBOBOMY PiBHI 3a0€31€4yBaTH 3pOCTaHHS
M0JIATKOBOT'O HABaHTAXEHHSI.

Tobto, opranu 3aKOHOAABYOI Ta BUKOHABYOI BJIAM, IOCTAIOUM Tepes
po06JIeMOr0 HEOOX1THOCTI 30UTBIIICHHST JOX1IHOT YaCTUHU OIODKETY, BUPIIITY-
IOTh 11 32 paXyHOK BHECEHHS 3MiH Y YHHHE [TOIaTKOBE 3aKOHOJIaBCTBO 1010
MiJBUIECHHS CTAaBOK TMOJJATKOBUX TUIATEKIB YW BUKOPHCTOBYIOTH 1HIII
1HCTpYMEHTH 30UIBIICHHS MOJaTKOBOrO HaBaHTaxkeHHs. 3 2015 p. gepkaBoro
CKAaCOBaHO CIUIaTy (hiKCOBaHOTO CLTHCHKOTOCTIOIAPCHKOTO MOJATKY Ta 3aMIHEHO
HOro €JMHUM TTOIaTKOM (1Sl TUIaTHUKIB [V rpymm) i3 cyTTeEBUM OOMEKEHHIM
MBI CIPOINEHOI CUCTeMHU omnojaTkyBaHHSA. 3 2016 p. cyTTeBO 0OMEKEHO
JUI0 CHEIialbHOTO PEXKUMY ONMOAATKYBAaHHS MOJATKOM Ha JOJIaHy BapTiCTh
cy0’ekTiB arpapHoro BupoOHuirrea [10].

VY pe3yabTaTi TaKuX 3MiH MUIIXOM peajizaliii CTUMYJT0Y0i GyHKIIIT
chopMoOBaHa cCUCTEMa HOPMATHUBHO-TIPABOBOT'O PETYJIIOBAHHS OIMOJATKyBaHHS
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arpapHUXx BUPOOHHMKIB, SIKa MIJIA€THCS CYTTEBIN TpaHchopMmallii, a TOCTYIIOBE
NEepeBeICHHS TaKWX TJIATHHUKIB TMOJATKIB HA 3arajibHy CUCTEMY OIOJATKY-
BaHHS € JJOKa30M MOCUJICHHSI peatizallii ¢icKaabHOI (DYHKIIT OMOIaTKyBaHHS.

3 metoro (opMyBaHHS MPOMO3HUINN IMIOAO MOJATBINOI peamizarlii
CTHUMYIIOI0Y01 (PyHKIIIT OMOJaTKyBaHHS Cy0’€KTiB arpapHOTr0 BUPOOHHIITBA
HAMU aHATI3YEThCS CYTHICTh TIPABOBOTO MEXAHI3MY CIEIIATBHOTO (ITUIEIOBOTO)
peXUMy CIUTaTH TOJATKy Ha JOJAaHy BapTiCTh, a TaKOX HOTO TpaHC-
dbopmMmartis Ta ckacyBaHHs IUIIXOM BHeceHHs 3MiH 10 [IK Ykpainu [10], ax
OCHOBHOT'O HOPMAaTHBHO-IIPABOBOTO aKTa, MIO MICTHTh HOpMaTHBHE BH3HA-
YEeHHsI HampsMy MOJATKOBOI MOJITHUKU JEpKaBH, PETYNIIOI0YU BIIHOCUHU
y cdepl crpaBiasHHS Ta aJAMIHICTPYBaHHS MOJATKIB 1 300piB, BU3HAUYEHHS
mpaB Ta 00OB’S3KIB TJIATHUKIB TMOJATKIB, KOMIIETEHIIIF0 KOHTPOIOHYHUX
OprasiB TOIIIO.

Oco6uBICTb MPABOBOTO PETYJIIOBAHHS CIIELIALHOTO PEXKUMY OIOAAT-
KyBaHHsI IIOIaTKOM Ha JOJaHy BapTiCTh HojsAraia y Tomy, mo cyma [1JIB,
HapaxoBaHa arpapHUM MIiANPHEMCTBOM Ha BapTICTh IOCTABICHUX HUM
CUTBCHKOTOCTIOIAPCHKUX TOBAPIB/MOCIIYT, HE MifJIsrana CIuiaTi 10 OIDKETY,
MOBHICTIO 3aiUIIAaiacs y pO3NOPSKEHHI TaKOro MiANPUEMCTBA Ta BUKO-
PHCTOBYETHCS HMM Ha IIiJIi, TMOB’S3aHI 3 BUPOOHUITBOM CLIHCHKOTOCIIO-
JApChKOi MPOAYKIIii, a caMe:

» 3apo0iTHY IUIaTy TMpalliBHUKaM, sIKi O€3[OCepPeHbO 3alHATI
BUPOOHUIITBOM MPOAYKIIT POCTMHHUIITBA Ta TBAPUHHUIITBA;

» OpEHIHY IUIaTy 3a OPEHIIOBaHI 3€pPHO-, OBOYECXOBHINA, B SKUX
30epiraeTbCs BjacHa MPOAYKINSA (32 YMOBH, SKIIO B CBIJOITBI TUIATHHKA
[1/IB 3a crieniadpHAM PEKUMOM 3a3HAUYEHO BHI AISNIBHOCTI — BUPOIyBaHHS
3€pHOBUX KYJBTYp, OBOUIB);

» OpeHJHY IUIaTy 3a OPEHJOBaHI CUIBrocHyrigas (3a yMOBH, IIO
arpapHe MiANPHUEMCTBO CAMOCTIMHO BUPOIIYE MPOIYKIIO HAa IMHUX YTiAIAX,
a He 371a€ y CyOOpeHy);

» OpEHIHY IUIaTy 3a CUTbCHKOTOCTIONAPChKY TEXHIKY Ta YCTaTKYy-
BaHHsI, OPEHI0BaH1 /151 0OpOOITKY 3eMJIl UM 300py ypoxKaro;

» BIJICOTKM 3a KpeIuTaMH Ha TPHUI0AHHS CLIBCHKOTOCIIONAPCHKOL
TEXHIKHU (32 YMOBH, 10 BOHA BUKOPUCTOBYETHCS arpapHUM MIIPHUEMCTBOM
JUTs BAPOOHUIITBA BIIACHOI IPOMYKITil POCITMHHUIITBA, TBAPHHHUIITBA, HAJITAHHS
nocayr (KpiM nepeaadi TeXHIKA Y OpEeHY);

» BapTiCTh TOBapiB, MOCIYT, OTPUMAHUX B/ IUIATHUKIB €IHHOTO
HOJATKY;

» BapTICTh JIOJATKOBUX IOCIYT, CYIMYTHIX BEJCHHIO CLITBCHKOTOCIIO-
JTapchKoi aismbHOCTI [4, ¢. 59—-60].

VY 2016 p. cyTHIicTh crneniagbHOrO pexkumy cmiatu [1JIB monsrana
JIMILE Y TOMY, 110 arpapHUii BUPOOHHK JIMILIE YACTHHY KOUITIB BiJ| CIUIATH
[T/1B 3anumiaB y cBOeMY pO3MOPAIKEHHI, a PEIITY CIUIavyyBaB A0 OIOJIKETY.
[Ipu BupOIIyBaHHI 3€PHOBHX KYJIBTYpP PO3MOJLI KOIITIB MK OOKETOM
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1 BUpoOHUKOM Bu3HavaBcs y nporopuii 80 % nHa 20 %. Ilpu BUpoOHUITBI
nponykiii TBapuHHUIITBA — 20 % Ha 80 %. OmomaTkyBaHHS 1HIIUX BHIIB
JisIbHOCTI BU3HaUanocs y nponopuii 50 % wa 50 % [10].

[TincyMKoM HOpPMAaTHBHO-TIPABOBOTO 3a0€3MEUCHHS peatizallii 1epikaB-
HOI TIOJJaTKOBOI TOJITUKH TOCWJICHHSI TIOJATKOBOTO THCKY Ha arpapHHX
BUPOOHUKIB cTano ckacyBaHHs 3 1 ciunsg 2017 p. cneniallbHOTO peXUMY
crutatu I1/IB Ta mepeBeneHHs TakWX IUTATHUKIB HAa 3arajbHY CUCTEMY
OMOJATKyBaHHS «3 NEPEHECEHHSIM BiJ'€MHOTO 3HAYEHHS PI3HULI MIX
M0JIATKOBUMH 3000B’SI3aHHSMH Ta MOJATKOBHM KPEIUTOM JI0 TOJATKOBOT
nexmapartii 3 [1JIB, 3a sikoro 31iCHIOIOTHCS pO3paxyHKH 3 OroxeTom» [10].

JlepxaBa, 1M030aBUBIIM arpapHUX BHUPOOHUKIB CBOEI (PIHAHCOBOI
HIATPUMKH Y pe3yJbTaTi CKacyBaHHS CHelialibHOTO pexkumy cruiatu [1/1B,
3amnpornoHyBaja MeXaHi3M MPSIMUX JOTAIlli, KU 32 CBOIMU KpPUTEPISIMU HE
3MOY€e 3aMIHUTH arpapHOMY IUIATHUKY CKaCOBAaHUN CTHUMYJIIOIOUUN PEKUM
3 HU3KHA MPUYHH. 30KpeMa, 3TiIHO 3 YUHHUMHU MIKHAPOIHUMH YTOJaMH,
00CSTH MPSMUX JIOTAIlil € HE3HAYHUMH U CKJIQIal0Th 3arajioM Bix 3 10 5 mipn
TPH Ha PiK, TOJI 5K JIeprkaBa 1mo30asisie cy0’€KTIB arpapHOTO BUPOOHHIITBA
oimpire 20 mupa rpH mopivyHo. Ha mportuBary mpomy, Bif 3aCTOCYBaHHS
CHemianbHOro pexkuMmy omoaatrkyBanHs [1/IB BHpOOHHKHM CLIBCHKOTOCIIO-
JApChKOi MPOIYKIi OTpuManu Ha CBIA po3BUTOK y 2015 p. dinaHcoBHX
pecypciB Ha cymy 23 mupa rpH [11].

Cnin 3a3HauMTH, 10 HAMPSIMU CY4acHOi JEp:KaBHOI IMOJATKOBOI
MOJIITHKY OO peami3amii (ickaabHO1 (QYHKI OMOJAaTKyBaHHS IUIIXOM
MOCTIMHOTO 301IbIIEHHS OIATKOBOIO HABAHTAXEHHS HAa arpapHUX IJIATHUKIB
MPU3BOIUTE 10 HETATUBHUX HACIIJIKIB, & CTpATerisl TaKOi MOJIITHKU TOBUHHA
BPaxOBYBaTH MOMEPEIHIN JOCBII peasti3alii CTUMYTI0r04u0i (yHKIIT y CHCTeMi
HOPMATHUBHO-TIPABOBOTO PETYIIFOBAHHS OMOJATKYBaHHsS CyO’€KTiB arpapHOTO
BUPOOHMIITBA B YKpaiHi.

BucnoBku. [isnpHICTh AepkaBu y cepi 3anpoBaKeHHs, TPaBOBOI
peryiaMeHTallli Ta oprasizaiii CHpaBJISIHHS MOJATKIB J0O IEHTPaTi30BaHUX
¢dboHIB AepkKaBU Y HAllIOHATBHOMY 3aKOHOJABCTBI BU3HAYAETHCS K MOAAT-
KOBa IMOJITHKA. Y TPOIIEC] peasizallii BIacHOi MOJAaTKOBOI MOJITHKH JepKaBa
peanizye KOHKpeTHI (YHKIIi OMOJAaTKyBaHHSI, SIKI MPOSIBISIOTH CYTHICTh
TAaKOTO TpoILeCy B MAii Ta € cnocoboM BUPAKEHHS HOTO BIACTUBOCTEHM.
Buxoasun i3 CyTHOCTI IOJATKY SIK KATETOPIMHOTO MOHSTTS Ta BPAXOBYIOUH
Te, IO MPOIIEC OTMOJATKYBAHHS BUCTYIIA€ HOPMATUBHO-TIPABOBHM MEXaHi3-
MOM LIEHTpajIi3alii YaCTUHU BaPTOCTI HAI[IOHATBHOTO MPOAYKTY B OIO/KETI
i iHaHCYBaHHS JEp)KaBHUX CYCHUIBHHX OJar i 3aco00M Mepepo3mnoaiTy
1i€i BapTOCTi, B HAyIll MOJAATKOBOIO IMpaBa BU3HAYAIOTHCA (DYHKINT JaHOT
Kareropii: ickagpHa 1 CTUMYJIOI0Ya. Y CHUCTEMI MPABOBOTO PETYITFOBAHHS
OTIOJIaTKyBaHHS arpapHUX BUPOOHHKIB, peasizallisi CTUMYITIOY0i (QyHKIII,
MOJISATA€ y 3aKOHO/IaBUOMY BCTAaHOBJICHHI MOJAATKOBOT 3HUKKHU, SIKA BUITy4a-
€TbCsl Oe3MocepeIHbO 13 CyMHM MOJATKy, a HE 3 JOXOIY, KM MiJisrae
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OTOJIaTKyBaHHIO, Ta ToJiArae y (hiHAHCYBaHHI JEPKaBOK CyO’€KTIB arpap-
HOT'O BUPOOHMIITBA.

BinHoBieHHs1 aep>kaBHOI (DiHAHCOBOI MIATPUMKHU CYO’€KTIB arpapHOTro
BUPOOHUIITBA MOKJIMBE 3a YMOBHU 30epexeHHs B peaakuii [logaTkoBoro
KoZIeKCy YKpaiHu, sika gisuta 1o 1 ciaas 2016 p., 3acTocyBaHHS CIieIialib-
HOro pexxuMmy omnojatkyBanHs [IJ]IB, abo xoua O 30epekeHHsS IS BU-
POOHUKIB TBAPUHHUIIBKOI MPOIYKITii, IPOAYKIIT OBOYIBHUIITBA, CAJ[iBHHUIITBA,
BUHOTPAIAPCTBA Ta IYKPOBOI Tamy3i. 3aKOHOJABYE 3aKPIIICHHS MPOIO3HIIii
BiJTHOBJICHHSI CIICIIaJIbHOTO pexuMy omnojatkyBanHs [1/IB mgacte moxim-
BICTh 3a0€3MEUYUTH CTAOUTbHUM PO3BUTOK JAHOTO CTPATETIYHOTO CEKTOopa
€KOHOMIKH HaIloi Jep>kaBu. Pe3ynbTaTUBHICTh Takoi (iHAHCOBOI MIATPUMKH
arpapHoi Tajy3l CTaHe BIJYYTHOK B CyYaCHHUX YMOBaX OOMEXKEHOCTI
OFODKETHUX JOTallili, EKOHOMIYHOT HEe(EeKTUBHOCTI OaHKIBCHKMX KPEIWTIB,
3pOCTaHHI IIIH Ha MaTepiaibHO-TEXHIYHI PEeCypCcH Ta IHIIMX MPOsiBax
¢dinancoBoi HecTaOIIBHOCTI y JepiKaBi, a TAaKOX BIUIMHE Ha 3POCTaHHS
JIOXOJIIB arpapHUX BUPOOHUKIB.
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Mushenok V. The stimulatory effect of legal regulation of agricultural
manufacturers taxation.

Background. Ensuring sustainable agricultural development requires radical
transformation of economic relations, which is the basis for increasing agricultural
production and improving its quality. It is necessary to emphasize importance of
investment component of the state taxation policy to agrarian industry performance as
well as the impact of state administrative and financial methods of tax pressure on the
formation of own funds of enterprises through the use of tax privileges, simplified
taxation system, application of special regimes of payment of value added tax, etc.

Analysis of resent researches and publications. Formation of the national tax
system and definition of special taxation mechanisms for agricultural producers take
place against the backdrop of the development of the legal and regulatory framework for
the regulation of economic relations. These changes are analyzed in works by O. Borodina,
A. Kovalchuk, I. Komarova, V. Kurilo, T. Ostashko and others.

The aim of the article is to study the current state of legal regulation of the
impact of tax burden on agrarian producers and to formulate proposals for improving
domestic tax legislation.

Material and methods. Optimal results were achieved with the help of the basic
tools of economic research methods: statistical-economic, monographic, calculation-
constructive, correlation and other methods.

Results. Provided studies made it possible to formulate two sets of proposals. The
Authors believe that in order to improve individual components of the tax policy on
agriculture and stop economic decline of industry the first group of proposals should be
implemented immediately and the second group is to be introduced in a short term
perspective.

At present, it is necessary to preserve the application of the VAT regime in the
field of agriculture in the wording that existed until January 1, 2016, or at least
preservation for producers of livestock products, vegetable production, horticulture,
viticulture and sugar industry, which in our opinion, is the only mechanism for state-
owned investments of such enterprises without manual intervention and corrupt
component. It is also necessary to maintain a simplified system of taxation, accounting
and reporting (4th group of single taxpayers) for agricultural producers, in which the
share of agricultural production in the previous tax (reporting) year is equal to or
exceeds 75 percent.

Let us define the peculiarities of the taxation strategy and the reduction of tax
pressure for each group of agricultural payers. Such tax system will simplify reporting
and accounting and, thus, significantly reduce the level of the tax burden. For the second
group of taxpayers, the old tax system should be kept, which operated until 01.01.2016
and included the VAT regime.

Conclusion. The legislative upholding of submitted proposals and, above all,
restoration of the VAT regime will provide stable development of this strategic sector of
our country. No doubt, that ensuring economic investment for industry without a subjective
intervention of any representatives of authorities is important in our struggle against
corruption, simplification of tax administration in agriculture, and also reduces complexity
and cost of tax administration. The positive impact of the economic investments in the
agricultural production sector, though the described benefits in the tax system would be
especially noticeable in conditions of limited budgetary subsidies, economic inefficiency
of bank credits, rising prices for inputs and other forms of financial crisis.

Keywords: agrarian producer, stimulating and fiscal functions of taxation,
normative legal act, tax burden, legal regulation, financial and legal relations.
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VAK 34.038:336.225.3

CYJIAPEHKO Ouena,

K. 10. H, JIOLICHT, TOLIEHT Ka(eJpHu aIMiHICTPATUBHOTO,

(hiHaHCOBOrO Ta iH(GOPMALIIHHOTO ITpaBa

KuiBChbKOT0 HaIliOHAILHOTO TOPTOBEIBHO-EKOHOMIYHOTO YHIBEPCUTETY

ITPABO II1ATHUKA TIOAATKIB
HA OCKAPJXEHH? BE3AISIAbHOCTI
ITOAATKOBUX OPI'AHIB

Jocnioorceno numanisi npagogo2o pe2ymnosants npaga NiamHuUKa nooamkie Ha
ocKkapoicentss 6e30LIbHOCHI NOOAMKOBUX OP2anie ma ix nocadoux ocib 6 aominicmpa-
MUBHOMY NOPAOKY, 8PAX08YIOYU HOBAYIL 3aKoHodascmea Yrpainu. Bupobaeno nponosuyii
B00CKOHANIEHHS 3aKOHO0AsCcmea Yxpainu y 3a3nayenill cgepi.

Knwouosi crnosea: ockap eHHS IDIATHAKOM TOAATKIB, aJIMIHICTPATUBHUH TOPSIOK
OCKapXCHHsI, OCKapKECHHS Oe3MisTBHOCTI MMOJATKOBUX OPraHiB, CTPOKH aJMIiHICTPAaTHBHOTO
ockapykeHHs, Pama 6i3Hec-oMOyacMeHa.

Cyoapenko E. IIpaeo naamenvuiuxa nano206 Ha ochapusanue 6e30eamenbHocCmu
HA0208bIX OP2anos. Hcciedosanvl 8ONPOCyl NPABOBO2O Pe2yIupo8aHus Npasa Wiameis-
WUKA HATI0208 HA OCRAPUBAHUE OE30esIMEeNbHOCIIU HAT0208bIX OP2AHO8 U UX OOIICHOCHIHBIX
JUY 8 AOMUHUCTIPAMUBHOM NOPsIOKe, C YYemoM HOBAYUL 3AKOHOO0AMeNbCcmea YKpauHol.
Paszpabomanvt  npeonosicenuss no  yco8epuieHCmeo8aHuio 3aKOHOOAMENbCMed  YKpauHul
6 0aHHOl cghepe.

Kniouegvle crnoea: obxkalnoBaHue TUIATEIIBIIMKOM HAJIOTOB, aJMUHUCTPATHBHBIN
MOPSAZOK 00XajoBaHUA, O00KaJoBaHWE OE3MEATCIIPHOCTH HAJIOTOBBIX OPTaHOB, CPOKH
aJMUHHACTPATUBHOTO 00XanoBaHus, Pama OuzHec-oMOyacMeHa.

IMocranoBka mpodJsemu. B Ykpaini TpuBae pedopma y chepi me-
HEHTpaJTi3allii BiIau, aqMiHICTpaTUBHA Ta TOAATKOBA peopMu. 3MiHIOIOTHCS
MIOBHOBKEHHSI TTO/IATKOBMX OPTaHiB: MOJATKOBI IHCTEKIIii CTaIOTh Cy0’ €KTa-
MU CEpBICHOTO OOCIIYyTOBYBaHHS IUTATHUKIB MOJATKIB Ta MO30aBJIeHI IpaBa
HaJaBaTH MUCHMOBI KOHCYJIBTAIIIT; TOAATKOBI MEPEBIPKU MAIOTh MPABO TPO-
BAaJIMTH TIOJIATKOBI OpraHu 00JIACHOTO Ta EHTPAJIBHOTO PiBHIB; IIEHTPAILHHNA
NOJATKOBHMA OpraH BUKOHYE (YHKIIII METOAO0JIO0Ta €JIeKTPOHHOTO KaOiHETY
Tomno. «IloBHOBa)keHHS BKa3ylOTh Ha Te, AKI MpaBa Ta 000B’A3KM Ma€ OpraH
BUKOHABYOI BIaJX JUISI BUPILMICHHS OKPECICHUX KOMIIETEHIIIEIO IiIeH 1 3aB-
nmaaby [1, ¢. 265; 2-3]. IlpaBy oaHi€i 0cOOM TTOBUHEH BiIOBIIaTH 0O0OB’SI30K
1HIIIOI CTOPOHU TPABOBIAHOCHH 1 HaBMaKW, 000B’ 3Ky 3000B’s13aHOI CTOPOHU
BiJITIOBiZIa€ TIPaBO YIPaBOMOUYEHOI CTOPOHH TpaBoBimHOCHH. Cepen mpaB
IJIATHUKIB MOAATKiB, Bu3HaueHux mm. 17.1.7 m. 17.1 cr. 17 IlomaTtkoBoro

© Cyaapenxko O., 2017
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konekcy Ykpainm (mami — IIK VYkpainwm), mependadeHo mpaBo IUIaTHHUKA
MOJIaTKIB OCKap)KyBaTu B MOpsKy, nepeadaueHomy I1K Ykpainu pimeHns,
nii (6e3aiTbHICTh) KOHTPOIIOYMX OpraHiB (mocamoBux ocib) [4, cT. 55].
[Ipote mMexaHi3M peaiizallii IpaBa Ha OCKap>KeHHS O€3isUTbHOCTI TOCaa0-
BUX 0Ci0 mogaTkoBux oprasiB BiAcyTHiH. Cratts 56 [IK Ykpainu BuzHauae
BUKJIFOUHO TOPSJIOK OCKAp’KEHHS pllIeHb KOHTPOJIOIOYUX OpraHiB. Takox
BpPaxoBYIOUYM 3MIHM 3aKOHOJABCTBAa YKpaiHU LIOJI0 PO3MOBCIOKEHHS Ha
nonatkoBi opranu 3 01.01.2017 sumor 3akony Ykpainu «IIpo ocHOBHI 3acaau
JIep>KaBHOTO HamIAy (KOHTPOJIO) y cdepi rocmoaapchbKoi MisuIBHOCTI»
(mami — 3akoH) [5], MOSIBM HOBHUX IHCTHTYTIB, 30KpeMa KoMicii Jlep>kaBHOT
dbickanpHOI CITY)KOH 3 peecTpallii MOAATKOBOI HAKJIAAHOI/PO3paxyHKy KOPHTY-
BaHHs B €MHOMY peecTpi mofaTkoBux HakimagHux (nam — komicis JIDC) [6],
Panu 6i3Hec-omOyacmena [7-9], BUBUEHHS! MUTaHb NMPABOBOTO PETYIIIOBAHHS
npaBa TUTATHUKIB TMOJATKIB HAa OCKAPKEHHS PillleHb, il 1 0e3misUIbHOCTI
MOJATKOBUX OpraHiB iX MOcagoBuUX 0cCi0 MOTpeOyrOTh HAYKOBUX JOC-
JiKEHb Ta IEPEOCMUCIICHHS HAYKOBUX KaTETOPil Ta MOHSTb.

AHaJI3 ocTaHHIX AociailkeHb i myOsikaunii. [Ipenverom HaykoBuX
JIOCTI/PKEeHb € TMTaHHS peaizalil Mpasa IIaTHUKIB HA OCKAP)KEHHS PIIeHb 1 Jii
nozpaTtkoBux oprasis: FO. 'apycra [10, c. 35-41], H. Icaeoii [11, c. 113-116],
M. Kyuepsisenka, H. IlleBnosoi [12], O. Iletpymescokoi [13, c. 192—-196],
A. Citko [14], M. IIBipu [15, c. 116—120] Tomo. Ha choromHi Haykoro
¢iHaHCOBOTO MpaBa MPUIUIAETHCS yBara JOCIIIPKEHHIO MUTaHb IIPaBOBOTO
BPETYNIOBAaHHS KOH(IIKTIB y cdepi MOJATKOBUX BIJHOCHH y Mparsix
JI. TuxomupoBoi, M. Kym, I'. binenpkoi, B. I''keBchkoro, O. byxanesuua,
O. ®enopyka, B. Cupunenko [16—18] Tomo. [Ipore nuranHs npaBoBOro
PETYIIOBAaHHS OCKap>KeHHsI O€3MisUTbHOCTI TOJATKOBUX OpraHiB He Oy
IPEeIMETOM HAYKOBUX JTOCIiIKEHb.

Merta cTarTi — TOCTiPKEHHS TUTaHb IIPABOBOTO PETYJIIOBAHHS NpaBa
TUTATHUKA TTOAATKIB HA OCKApKEHHS O€3/isUTbHOCTI TIOJJaTKOBUX OPraHiB Ta
iX mocazoBux 0ci0 B aJMiHICTPaTHBHOMY TMOPSIIKY Ta BUPOOJICHHS HAMpPSIMIB
yIOCKOHAJICHHS 3aKOHO/IaBCTBA y 3a3HaueHil cdepi.

Marepianu Ta Meroam. MeTOJOJOrIYHY OCHOBY JOCIIIPKEHHS
CKJIIQJIAI0Th CYKYIHICTh PiI0COPCHKHX, 3aralbHOHAYKOBHX Ta CHEI[ialbHIX
iIXO/1B, IPHUHIIMIIB Ta METOAIB HAYKOBOTO Ti3HAHHS, a caMe: JiajleKThd-
HUH, (popMaTbHO-JOrMaTHYHNH, & TAKOK METOZ CTPYKTYPHOTO Ta CUCTEMHOTO
aHami3y. Ha mizmcraBi peaqbHOTO Mi3HAHHS, OCOOMCTOTO CIIOCTEPEKEHHS,
oTpaIfoBaHHs MyOuikamii, qaaux odimiinoro noprany JAPC, caiity Paan
0i3Hec-oMOyIcMeHa JOCIIKYBAINCh TIEBHI aCMeKTH peai3amii mnpasa
IUTATHUKA TOJATKIB Ha OCKAapKEHHS O€3MisSUIbHOCTI MOJATKOBHX OpraHiB
B aAMiHICTpaTuBHOMY TOpsAAKYy. OCHOBHI TIOJOXEHHS Ta BUCHOBKHU
JOCHIDKEHHS] TPYHTYIOTBCS Ha aHalli3l BITYM3HSHOI HAYKOBOI JITEpaTypH,
3aKOHOJIAaBYMX aKTaX, PIIICHHSIX CYIOBOI BIIa/IH.

PesyabTaTtu gociigxeHHsi. PilneHHs, MpUAHATTI KOHTPOIIOIOYUM
(MMOIaTKOBUM) OPraHOM MOXYTh OyTH OCKap»KeHi B aIMIHICTPaTUBHOMY
Ta CyJIOBOMY TOPSAKY [4, CT. 56; 5, cT. 21]. 3rigHo 3 a63. 18 cT. 10 3akony
Cy0’€KTH TOCTIOapIOBaHHSI MAalOTh MPABO OCKAP)KyBaTH B YCTAHOBJICHOMY
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MOPSIZIKY HEMPAaBOMIpHI JIii OpraHiB JAep)KaBHOTO HAIIALY i Yac 3A1MCHEHHS
HUMU JEPKABHOTO KOHTPOIIO. 3 MEPIIOro YUCiIa MiCsIsl, HACTYITHOTO 3a
MiCsILIEM BIIPOBA/KEHHS Y pOOOTY POTrpaMHOTro 3a0e3MeUeHHsI €JeKTPOHHOTO
kabinetry, aie He mizHime 01.01.2018 y miaTHHMKIB MOAATKIB BUHUKHE
IpaBO 3BEpTATUCS JO CYIy 3a 3aXHCTOM CBOIiX IpaB Ta OXOPOHIOBaHHUX
3aKOHOM IHTEPECIB y pasi, AKIIO TEXHIYHUKA aJMiHICTpaTop abo METOa0J0T
HE HAJCWIA€ BIAMOBIAI MPO Pe3yJbTaTH MEPEBIPKU TOBIJOMIICHHS IIPO
TeXHIYHY Ta/a00 METOM0JIOTiYHy MOMIIJIKY Yy BcTaHoBieHui IIK Vkpainu
CTPOK abo 3amepedye HasBHICTh TEXHIYHOI Ta/a00 METOIO0JOTIYHOT TOMUIIKA
y po0oTi elleKTpoHHOTro KabiHety [4, m. 42—1.11 ct. 42—-1]. Lle equnuii BU-
najok, BusHadeHui y [1K Ykpainu, konu miaTHUK OAATKIB HaOyBa€e mpaBa
OCKap>KUTHU O€3IsITLHICTh IMOAATKOBUX OPTaHiB i 30kpema, JlepkaBHoi dic-
KaJbHOI CITy’)KOM YKpaiHU SK METOJO0JIOTa Ta TEXHIYHOTO aJMiHICTpaTropa
€JIEKTpOHHOTO0 KaoOiHeTy [4, . 14.1.110, 14.1.242 n. 14.1 ct. 14].

[[ogo mposiBiB 6e3misUIBHOCTI 3 OOKY IMOJATKOBUX OpTaHiB, TO Ha
HasIBHICTH J1aHO1 MPOOIeMH BKa3ye BelHKa KUTBKICTh (akTiB. Pax Hopm 1K
VYkpainu, BpaxoOBYIOUHM HEMOOIMHOKI BHITAJIKA IOPYIIEHb MOJATKOBOTO
3aKOHOJIaBCTBA 3 OOKY MOJATKOBUX OPraHiB IUIIXOM O€3IisSUIBHOCTI (FOpH-
JUYHO 3HayuMa Oe3misutbHICTh) [19, c. 335], MICTATh MOJOXKEHHS MO0
peamizarii npuHIMIy MoBda3Hoi 3romu [20, c. 185-188]. V 3Birax Pamm
0i3Hec-oMOyicMeHa MOBa iijie He Mpo Oe3AisUTbHICTh MOJATKOBUX OPTaHiB,
a mpo «HEOOTPYHTOBAHY 3aTPUMKY» 3 OOKy moaaTKkoBux opraiB. [Ipu mpomy
CKaprd Ha TMOAATKOBI OpraHM MOCIJA0OTh MEpIIe Micle, 3 HUX «3aTpUMKa
13 mosepuenHs [1/IB» nocinae npyre micue, micis ckapr Ha nepeBipku [21].
Takox mokazoBUM € TOH (akT, mo y 3BiTax Pamu OizHec-oMOy/cMeHa,
€IMHOMY Jep)KaBHOMY PEECTpl CyAOBUX pIIIeHb B3arajii BiJICYTHE TakKe
TIOCWJIAHHS SIK «O€3/isUThHICTh TIOJATKOBUX OpPTaHiB», X04a CKapru Ha Oe3i-
SIBHICTh MPOKYPATYpH, IHIIUX OPraHiB AEp>KaBHOI BJIaJH BUCBITIIOIOTHCS
okpemo. Komeris cyaniB CynoBoi manatu B aJAMIiHICTPaTHBHUX CIIpaBax
BepxoBuoro Cyny VYkpainu mpu posrisiai cmpa Ne 21-3237al6 miiinura
BHCHOBKY, IO «...MPAaBUJIBHUM CHOCOOOM 3aXMCTy TO3MBayda € BU3HAHHS
6e3misutbHOCTI [I1I mpoTtunpaBHoto Ta 3000B’sI3aHHS BiANOBiga4Ya 10 BUKO-
HaHHA ITOKJIAJEHUX HA HHOI'O 3aKOHOM 1 IMJI3aKOHHMMH aKkTaMu O00OB’SI3KiB
mom0...» [22].

Sk Bxe 3a3navanocs, 3 01.01.2017 BiamoBimHo 10 3akoHYy YKpaiHu
«IIpo BHecenns 3MiH 10 [lomaTkoBOTO KOJIEKCY YKpaiHH 100 TTOKPAIIIEH-
HS IHBECTHUIIIIHOTO KJIiMaTy B YKpaiHi» (Jani — 3akoH PO BHECEHHS 3MiH)
MOAATKOBI 1HCTEKIIl CTalOTh Cy0’ €KTaMH CEPBICHOTO OOCIYroBYBaHHS ILIAT-
HUKIB TIOJATKiB, X M030aBJI€HO MpaBa MPOBAIUTH MOJATKOBI MEPEBIPKHU Ta
HaJaBaTH NMHUCHbMOBI KOHCYnbTawii Tomo [23]. CepBicHUM 0OCITyrOBYBaHHSIM
IUTATHUKIB TOJMATKIB, 3rigHO 3 mi. 14.1.226-1 m. 14.1 cr. 14 TIK VYkpainu
€ HaJlaHHS aaMiHICTPATHBHUX, KOHCYJIBTALIMHUX, JOBIAKOBHUX, iH(OpMa-
MIHUX, €JIeKTPOHHUX Ta IHIIUX MOCTYT, OB’ SI3aHUX 3 pPealli3alic€lo MpaB
Ta 000B’SI3KIB IUIATHUKA BIAIIOBIAHO OO BHUMOI IIOJATKOBOIO Ta IHIIIOTO
3aKOHOJIaBCTBA, KOHTPOJIb 32 JOTPUMAHHIM SIKOTO TMOKJIAJAEHO Ha KOHTPOIO-
10yt oprad. OTKe, MOXYTh BUHUKHYTH MHTAaHHS MPO MPABO MOJATKOBOI
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iHcnekmii 3 01.01.2017 npwitmMaTé OpPUANYHO 3HAYUMI PIIIEHHS IS
IJIATHUKIB MOJATKIB, @ TaKOX MPaBO IJIATHUKIB MOJATKIB OCKapXKyBaTH
pimeHHs, aii (0e3AisIBbHICTE) JAEpKaBHUX TMOJATKOBHX IHCIEKIIM Ta iX
[M0CaJI0BUX 0C10.

Ha mingcraBi cucremuoro ananizy HopM I1K Ykpainu 3pobieHo Buc-
HOBOK, III0 JIepKaBHI MOJAaTKOBI 1HCIIEKIIIT € Cy0’€KTOM JIepKaBHO-BIIATHUX
MOBHOBA&)KE€Hb Ta HEOJMIHHUM CYO’ €KTOM IMOJATKOBUX MPABOBITHOCHUH, SKHUN
Oe3mocepeIHRO CIIBIPAIIOE 3 MJIATHUKOM IMOJATKIB (HABITh BPaXxOBYHOYH
IPABO Ha 3aCTOCYBAHHS €JIEKTPOHHOT (POpMHU B3a€MO/IIT Uepe3 eNeKTPOHHUMN
kabineT). OCKIIbKH JepKaBHI MOJATKOBI 1HCTICKIIII HAJIEKATh 10 TPETHOTO
(6a30BOTO) piBHS OpraHizailii CHCTEMH KOHTPOIIOIOYHX (TIOJAaTKOBUX) OPTraHiB,
TO BOHM HAJUICHI MPaBOM 3IIMCHEHHS KOHTPOJIIO Oe3 MpaBa NPOBEICHHS
NEePeBipoOK 1 3BIPOK, a TaKOX MOHITOPHUHTY KOHTPOJIHOBAHUX OTEpALii.
Jlep>kaBHi OAATKOBI 1HCHEKIIIT Y TOAATKOBUX IPABOBIIHOCHHAX BUCTYIAIOThH
SK: cy0’€eKT OOJNiKy IUIATHHKIB MOJATKIB Ta/ab0 00’€KTIB OMOJATKYyBaHHS
(00’€KTiB MOB’sI3aHUX 3 OMOAATKYBAHHIM); CYO’ €KT CEpBICHOTO 0OCITyroBY-
BaHHs IUIATHHUKIB TOAATKiB; Cy0’€KT, Ha SKOTO IOKIAIEeHO OOOB’S30K
NPUIHSITH TONATKOBI AeKiapallii BiJ IJIaTHUKA MOJATKIB, Cy0’€KT, KU
Ma€ TpaBo HaJCHIATH (BpydaTH) IMOJATKOBI MOBIIOMJICHHSI-PILICHHS; Cy0’€KT,
SKUN HaJcwiae (Bpydae) MOJATKOBI BUMOTH Yy pasi OONIKY IMOJAaTKOBOTO
Oopry IIaTHUKA MOJATKIB; BEKCEIEAePKATENb MO0 TPOCTUX aBAITHOBAHUX
BEKCEJIiB, SKI BUJIAIOTHCS IUIATHUKAMH TOJATKIB y BHIIaJKaxX, mepeadoade-
Hux [1K Ykpainu; kpeaurop 1moao moaatkis i 300pi Tomo [24, c. 48-54].
OTxe, TJIATHUK TOJATKIB Ma€ MPaBO HAa OCKApKCHHS pillleHb, i Ta
0€3isUTbHOCTI TIOJTATKOBUX OPTaHiB.

BBaxxaemo, mo ct. 56 T1IK Ykpaiau ciif JOTTOBHUTH TOJOKECHHIMHU
IOJI0 OCKap KeHHS OE3MIsITLHOCTI MOJATKOBUX OPTraHiB Ta 3aCTOCOBYBATH
BiJIMIOBIHI MEXaHI3MH Ta MpaBWiIa, epen0adyeHi ISl OCKApKEHHS PillleHb.
ToMy HOIITBHO JOCTITUTH MEXaHI3M peai3allii mpaBa IUIATHUKA MOJATKIB
HA OCKApXKEHHS pIIIEHb MOJATKOBHUX OpPraHiB. 3a 3arajlbHUM IPaBUIIOM,
nporeaypa aaMiHICTPATHBHOTO OCKAp>KEHHS pillleHb, il TOJaTKOBHX
OpraHiB € JBOPIBHEBOIO — CKapra MoJaeThcs MOJaTKOBOMY OPraHy BHIIOTO
piBHs. CKapru Ha pilieHHS Jep>KaBHUX MOJATKOBHX 1HCTIEKIIH MOAAI0ThCS
70 TIOJIATKOBHX OpTaHiB 00JIacHOTO piBHs, M. KneBa Ta MiKperioHaIbHUX
NOJATKOBHUX OPTaHiB, CKApTW Ha PIIICHHS 3a3HAUYCHUX TEPUTOPIaIbHUX Opra-
HIB JepkaBHOI ¢ickanbHOI cimyx6m nonatotecs 10 ADC. Pimenns ADC,
NPUIHATE 332 PO3TIISAIOM CKapTd IUTATHUKA MOJATKIB, € OCTATOYHUM 1 HE
HiIsTae MOAAIbIIOMY aIMIHICTPATUBHOMY OCKAap)XEHHIO, ajie MOKe OyTu
OCKap>KE€HE B CYIOBOMY TOPSIKY. 3arajbHE MPaBWIIO MIOJO JTBOPIBHEBOTO
MOPSIIKY OCKAp)KEHHS PIillleHb IMOJATKOBUX OPraHiB HE TOIIUPIOETHCS Ha
ockaprkeHHs1 pimeHsb komicii JIOC. V miaTHuKa MoJaTKiB iCHYE MOXIIMBICTD
OCKAp>KUTU PIMICHHS I1i€l KOMicii 0 MOCTIHHO iF0Y0TO KOJETiaJIbHOTO
oprany JI®C — kowmicii IPC 3 nutanb po3risay ckapr [25, . 3].

OnmHOYaCHO 3 OJAaHHSIM CKaprH MOAATKOBOMY OpraHy BUIIOTO PiBHS
IUIATHHK TIO/IaTKIB 3000B’s13aHUI MTUCHMOBO TOBIIOMHUTH TIOAATKOBUI OpTaH,
PILIIEHHS SIKOTO BiH OCKapKye, Ipo (hakT TaKOro ockapykeHHs [4, m. 56.5 ct. 56].
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BigmoBa y npuiHATTI CKapryl IJIaTHUKA MMOAATKIB 3a00poHsieThes. [lonaTko-
BUI OpraH Mae€ MPaBo 3AJUIINTH CKapry 0e3 po3risiay (MOBHICTIO abo
YaCTKOBO) Y pas3i, SKIIIO0 BOHA CTOCYETHCS: MUTAHHS, 1110 HE BXOJUTH 10 TOBHO-
Ba)XEHb IMOJIATKOBUX OPraHiB; MOBTOPHUX 3BEPHEHB OJHUM 1 TUM K€ IJIaTHU-
KOM MOJATKIB 0 OJIHOTO 1 TOTO * IMOJATKOBOTO OpraHy 3 OJHOIO 1 TOTO
K MUTAHHS, SKIIO TepIle BUPIIIEHO MO CYTi; TPOIIOBOro 3000B’S3aHHS,
CaMOCTIHO BU3HAYEHOIO IJIATHUKOM MOJATKY; cKapry o(opMIIeHO 3 MOpy-
IICHHSAM, 30KpeMa, BIACYTHIN MiAMUC ocoOu, sika ii mojama, 4d il mpen-
CTaBHUKa, 00 HE JI0JAaHO AOKYMEHTH, 110 MiATBEP/KYIOTh MOBHOBAXEHHS
Npe/ICTaBHUKA; MUTaHb, CTOCOBHO SIKMX MOJIaHO MO30BHI 3asBU 10 CYAY.

Cepen pilieHb CyJ0BOi BJaJM 10 OCHOBHUX YMOB pO3IJISly Ta BH-
pillIeHHS CIIpaB Ha KOPUCTH IUIATHHUKA MOJATKIB € 000B’SI3KOBE 3’ SCYBaHHS
«4d CTBOPIOE BIJIMOBiJIHA TIOBEMIHKA TOJATKOBUX OPTaHIB IOPUIUYHI
HACJIJIKY JUTSl TDUIATHUKA MOJATKiBY [26]. Xou sIK cpaBeUIMBO 3a3HAYAIOTH
M. Kyuepsisenko, H. IlleBuosa [12], H.IcaeBa [11, c. 113-115], Take
TBEP/UKCHHS BUTJIAZAE JIOBOJI MOBEPXHEBHM Ta CYNEPEWIMBUM. 30Kpema,
Ha TIOJIATKOBI OPTaHu IMOKJIaJeHO 000B’S30K pO3paxyHKY MOJIATKOBOTO 30-
OOB’s13aHHSI, HE OB’ A3aHOI0 3 MOPYLIEHHSM IOJAaTKOBOI'O 3aKOHOJ/IaBCTBA
I0/I0 CIUTATH MOJATKy Ha MAiHO, SKIIO TAKUM IUIATHUKOM € (i3udHa 0cooa.
BinnoBinHuii 000B’SI30K 3aKpilsIeHO B HOpMax 3arajibHOI Ta OCOOIHMBOI
gactuau [IK Ykpainu. Yu mopomkye Taka Oe3aisuIbHICT TOAATKOBUX OpPTaHiB
IOPUIMYHO 3HAYMMI HACIHIJIKKA NS IIaTHHKA moAatkiB? Uu He mopymnye
cy0’€KTHBHI IpaBa IUIATHUKA MOJIATKIB, 30KpeMa MpaBo IUIATHUKA MOIATKIB
BYAaCHO BHUKOHYBaTH NOJATKOBUN O0OO0B’s30k? UM BHMHUKAE y IJIaTHUKA
MoJIaTKiB 000B’ 30K MO0 cIuiaTH mTpadiB y pa3i HEBUKOHAHHS 000B’SI3KY
IO/I0 CIJIATH MOJATKy Ha MAiHO, 10 3yMOBJIEHE HEBUKOHAHHAM IOJIATKO-
BUMH OpPraHAMH CBOTO TIpsAMOro 000B’s3ky? UM iCHye BiaNOBiNajIbHICTDH
MOJIATKOBHUX OPraHiB Ta ix mocanoBux oci0 3a Oe3nmisubHicTh? BiamosimHo
m. 54.5 ct. 54 TIK VYxkpainu, sSKoio 3rigHo 3 HOpMaMu IIi€l CTaTrTi cyma
TPOIIOBOTO 3000B’SI3aHHS PO3PAXOBYETHCS KOHTPOIIOIOUMM OPTaHOM, TUIATHHK
MIOJIATKIB HE HECE BiIOBIMAIILHOCTI 32 CBOEYACHICTh, JOCTOBIPHICTH 1 TIOBHOTY
HapaxyBaHHS Takoi cymu. BomHowac Takuili MIIaTHUK HECE BiIMOBIJANb-
HICTh 32 CBO€YACHE Ta MOBHE TMOTAIICHHS HAPAaXOBAHOTO Y3TOKEHOTO
TPOIIOBOTO 3000B’SI3aHHA 1 MA€ MPABO OCKAP)KUTH 3a3HAYECHY CyMY B MOPSIKY,
Bcra"oBiieHOMY 11K Ykpainn.

JIJist moTaHHs CKapTH J0 MOJATKOBUX OPTaHiB B aJIMiHICTPATUBHOMY
NOPSAJKY 3@ 3arajJlbHUM IpaBWIOM IepeadadeHo cTpok 10 kajieHIapHHX
IHIB, SIKi HACTAIOTh 3a JIHEM OTPUMAaHHS IUTATHUKOM ITOJATKIB PIlICHHS
MIOZIATKOBOTO OpraHy, IO OCKAPXKYETHCS. 3a3HAYEHUH CTPOK 3aCTOCOBYETHCS
i mono ockapkeHHs pimenb komicii JPC. Skmo 000B’SI30K po3paxyHKy
MOJJATKOBOTO 3000B’A3aHHS, HE MOB’S3aHOTO 3 MOPYIIEHHSIM IMOJAaTKOBOTO
3aKOHOJIaBCTBA, MOKJIAJCHO Ha MMOAATKOBUI OpPraH, TO IUIATHUKOBI MOJIATKIB
JUIS. OCKapKEHHS TAKOTO PIIICHHA HAZae€Thesl CTpoK 30 KaleHAapHUX IHIB,
10 HACTAIOTh 33 JHEM HAO0X00XceHHs (BUIICHO HaMU — aBTOP) PIIICHHS
MOJATKOBOTO OpraHy, 0 oOckKapxkyerbcs [4, mm. 54.3.3 m. 54.3 ct. 54,
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a03. 3 mm. 141.4.7 . 141.4 cr. 141, nn. 266.7.2 . 266.7 ct. 266, . 267.6.2
m. 267.6 cT. 267, m. 286, 5 cT. 286, 1. 287.2 cT1. 287 To1110].

OpHuM 13 OCHOBHUX MHUTaHb IMPHU 3aCTOCYBAaHHI CTPOKIB € MOPSAJIOK
Ta CTPOKH iX BU3HA4YEHHs Ta obuucieHHs. Ha cboroaHi ocHOBHOO mpo0iie-
MOIO TIPU BU3HAYEHHI CTPOKIB OCKAp>KEHHS € IMpaBUJIbHE MpPU3HAYCHHS
MOMEHTY, 3 SIKOT0 TUIATHUK MOAATKIB HaOyBae mpaBa Ha ockap:keHHs. Ha
npoOJieMu PI3HUX MIAXOJIB MPH BU3HAYEHHI JaHWX CTPOKIB y CYIOBiH
MpaKTULl 3BEPHEHO yBary npH JAOCTIKEHHI MPOOJEMHUX MUTaHb LI0JI0
odopmIIeHHs Ta BUCTaBJICHHS MoAaTkoBUx BUMoOr [27, c. 101-103]. B nanomy
BUMAJKY Caifl 3BepHYTH yBary, mo B IIK Ykpainu po3kpuBaeTbcs 3micT
HNOHATTS «HAJICIAHHS» Ta «BPYYEHHS» 1 LI MOHATTA HE € TOTOXXHUMH,
OCKUJTbKH TTOJAATKOBE MOBIJOMIICHHS-PIIIEHHST MOXe OyTH HaJicliaHe, TPOTe
HE BpYYCHE, 30KpeMa «depe3 MOMWIIKY, JOIMYIIEHY KOHTPOIIOKYAM Opra-
HOMY» [4, a03. 4 1. 58.3 cr. 58]. [llo po3ymieTbes i TEPMIHOM «HAIXOJIKEH-
Hs» — B IIK Vkpainm He BusHaueHo. [IK VYkpaiHM TakoX BHKOPHUCTOBYE
CIIOBOCHIOJTYYEHHS «HAJa€ IUIATHUKY MoaaTtkiB» [4, mm. 39.5.2.8., mm.39.5.2
. 39.5 ct. 39]. Taka TepMiHOJIOTIYHA 3aKOHO/IaBYa HEOTHO3HAUHICTh BU3HA-
YeHHS BIAMOBITHUX i MOJAATKOBUX OPraHiB Ma€ OyTH BHpIIIEHA IIISTXOM
3acTOCYBaHHS €IMHUX TepMiHiB. [lonoxenns, BukmageHi B m. 58.3 cr. 58
IIK Ykpainm, caix Bino6pasutn y ct. 42 [IK Ykpainu, mo npucssiuena Bpe-
TYJTIOBAHHIO TMPOIENYpi JUCTYBaHHS MOJATKOBHX OPTaHIB 3 IUIATHUKAMU
MOJATKIB (1€ CTOCYETHCS 1 BUMAIKY BUKJIAJCHHS MyHKTIB 42.2. Ta 42.4
ct. 42 TIK VYkpaiau y HOBii pefakiii BiAMOBITHO JO BUMOT 3aKOHY IPO
BHECCHHS 3MiH).

[[naTHUK MOAATKIB Ma€ TPaBO OCOOWCTO MOJATH CKapry Ko Io-
JATKOBUX OPTaHiB, HAJICIATH TOIITOIO 3 OBIAOMJICHHSIM PO BPYUYEHHS Ta
3 ontucoMm BkJIaAeHHs. [1lono enekrpoHHOi popmu mogaHHs CKapru, BOHA HE
nependadeHa HOpMaMH MOJJATKOBOTO 3aKOHOAABCTBA. BBajkaeMo, 110 TUTaTHUK
NOJATKIB Ma€ MpaBO MOAATH CKapry 3aco0amMu eJIeKTPOHHOTO 3B’SI3KY
B €JIEKTPOHHIN (HOpMi 3 JOTPUMAHHIM YMOBH OO PEECTpallii eJIeKTPOH-
HOTO MIAMUCY MiA3BITHUX 0Ci0 y MOPSAKY, BA3HAYEHOMY 3aKOHOJaBCTBOM.
Biamosinne mpaBo cming nependauntu HopMmamu [IK Ykpainu. B manomy
BUIA/IKy MOKE BUHHKHYTH CUTYaLlisl, [0 TIOIaTKOBHI OpraH (IocaoBa 0cooa)
HE HAJICWJIA€ KBUTAHI(IT PO OTPUMAHHS BiJIOBIIHOTO MOBiOMICHHS. Toi
CIiJT mepeI0aYnTH peasibHy BiIMIOBITATBHICTh TAKUX CY0’ €KTIB, a HE TUTHKU
3a3HayaTH, 10 TaKi 0COOM HECYTh BiJIIMMOBIMAIBHICTh 3TIAHO 13 3aKOHO-
JTABCTBOM Y KpaiHHU.

3 (akToM TOMAHHS TJIATHUKOM IIOAATKIB CKAPTH Y IMOJATKOBUX
OpraHiB BUHHKA€ 000B’S30K HE TIIbKU MPUKHATHU IO CKAapry, ajie i BYaCHO
ii po3mssHyTH. OTKE, FOPUANYHOrO 3HaYeHHs HaOyBa€ MPAaBUIBHICTh BU3HA-
YeHHS JIaTH MOYATKY Ta 3aKiHYCHHs 3a3HAYEHOTO O00O0B’s13Ky. BHHMKHEHHS
BIZIMIOBITHOTO OOOB’SI3KY y TMOAATKOBHX OPIaHiB IOB’SI3aHE 13 IOPUAMYHO
BU3HAYCHUM (PaKTOM TOJAHHS TaKOi CKapTH TUIATHUKOM IOJATKIB — JTHEM
MOJIaHHS CKapru. Ko BiH MOJa€ CKapry ocoOHCTO (depe3 CBOro Mmpej-
CTaBHHUKA), TO JICHb MOJIAaHHS CKapTu € JHEM (DAKTUYHOTO OTPUMAHHS CKapTy
BI/IMIOBITHAM TIOAATKOBUM OPTaHOM. Y pas3i, SIKIIO IJIATHUK TOJATKIB peatizye
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IPaBO Ha HAJICWJIAHHS CKapry IOIITOI0, TOJI JHEM IOAAHHS CKapru BBa-
KAEThCA: JaTa OTPUMAaHHs BIAJIICHHSAM IOIITOBOIO 3B 3Ky BiJ IJIaTHHUKA
MOJIATKIB TIOIIITOBOTO BiJIMIPABIIEHHS 31 CKAproro, sika 3a3HayeHa BiIUICHHSIM
HOLITOBOTO 3B 53Ky B INOBIJOMJIEHHI PO BPYYEHHsI MOIITOBOTO BiJIpaB-
JeHHs1 a00 Ha KOHBEPTI; JJaTa HAJXOMKEHHS CKapru J0 MOJATKOBOIO OpraHy,
y pa3i BIICYTHOCTI TIOB1IOMJICHHS TIPO BPYYEHHS 1 ONMUCY BKJIAJICHHSI MOIITO-
BOI'O BIJNpaBlICHHS Ta BIJOMTKA KaJE€HIApHOTO IITEeMIENs BiIIUICHHS
MOIITOBOTO 3B’s3KYy Ha TOIITOBOMY BiJlIpaBlieHH] (KOHBEPTi, OaHaepoTi),
10 YHEMOXJIMBIIIOE 3’sICYBaHHS JaTH OTPUMAaHHs BIIUIEHHSM IOIITOBOTO
3B’s13Ky ckapru. Ckapra, HojiaHa 3 J0JIep>KaHHAM 3a3HAaUeHUX CTPOKIB, 3yIIHHSE
BUKOHAHHS IUIATHUKOM IIOJIaTKIB TPOLIOBMX 3000B’s3aHb, BHU3HAUEHHMX
y MO/IaTKOBOMY TOBiJIOMJICHHI-pillIeHH] (PIII€HHI) Ha CTPOK BiJ MOJAHHA
TaKoi CKapru 10 KOHTPOJIOIOYOTO OpPTaHy A0 JHS 3aKiHYEHHS MPOLEAYypH
aJIMIHICTPAaTUBHOTO OCKapxeHHs. IIpm mpoMy cyma TrpomoBOro 3000B’s-
3aHHS, 110 OCKAP)KYEThCS, BBAXKAETHCS HEY3TOJKEHOIO.

[Tpu 3aranpbHOMY MOPAZIKY OCKapKEHHS PIIICHb IMOJaTKOBUX OPTaHiB
PO3TIISIT MaTepiajiB CIIpaBU MOXE BiOYBaTHCS y BIAKPUTOMY a00 3aKpH-
ToMYy 3acinanHi. Binkpure 3acinanHs po3risioy CKapril IJIaTHUKA MOJATKIB
BiOyBa€ThCS HA MIACTaBI KJIOMOTAHHS IUIATHUKA MOJATKIB 3a ydacTi
CKap)KHHKA, IMMOJAaTKOBOTO areHTa abo HOro ymoBHOBaKEHUX IMPEACTABHU-
KiB (y T.4. aJBOKaTiB), YIMOBHOBa)XCHHX NPEICTaBHUKIB MiHicTepcTBa
¢inanciB Ykpainu, JlepxaBHoi peryiasiTopHOi ciry:xou Ykpainu, Pagu GizHec-
oMOyIcMeHa, TIPEJICTABHUKIB 3ac00iB MacoBoi iH(opmarii. [naTHuk mogat-
KiB Ma€ mpaBo 3BepHyTHCS A0 Pamm Oi3Hec-oMOyacmeHa 3i CKaprorw Ha
pimeHHs, Aii Ta/abo 0e3isIbHICTh MOJATKOBUX OPTaHiB Ta iX IMOCAIOBUX
oci0, ayie 3a yMOBH, IO BiH BXE peaii3yBaB MPaBO HA aJMiHICTPAaTUBHE
OCKap>KeHHS — «IPUHANMHI OJHY 1HCTAHILIIO aJAMIHICTPAaTUBHOTO OCKap-
xeHHs» [9, mm. iv mm. 6.1.3]. IIpu 3akpuTomMy po3IJIsiAi CKapru HE 3airy-
Yar0Th YIMOBHOBAXXEHOTO IMpeIcTaBHUKA JlepKaBHOI PeryasiTOpHOI CIyxOu
VYkpainu Ta npencTaBHHKIB 3ac00iB MacoBoi iH(opmartii. ko B mMaTepia-
Jax CIpaBH HAasBHI BiZIOMOCTI, 1[0 CTAHOBJISTH ACPKABHY TA€MHHIIIO, BOHH
PO3TIISIAIOTECS. BUKIIIOUHO y 3aKPUTOMY 3acCifiaHHI, HaBITh 3a HASBHOCTI
KJIOTIOTaHHS TUIATHUKA MTOJIATKIB PO PO3IJISII CKAPTH Y BIAKPUTOMY 3aCiIaHHI.

[TomaTtkoBuii opraH, 3a HaclIlKaMU PO3IJISIAY CKapru, 3000B’A3aHUM
OPUIHITH BMOTUBOBAHE PIIICHHS Ta, 3a 3arajlbHUM MPABUIIOM, HaJiCIaTH
fioro mpotsarom 20 KaJdeHAApHUX [HIB, HACTYIHUX 3a THEM OTPUMAaHHS
CKapry IUIaTHUKA MOJIAaTKIB, HA aJpecy IJIaTHUKA MOJATKIB MOIITOIO 3 MOBI-
JOMJICHHAM TPO Bpy4YeHHsS a00 HagaTH HOMYy 4YM HOTO NMPEICTaBHHUKY i
po3nucky. Lle moxe OyTu i pilieHHS NPO MPOAOBKEHHS CTPOKY PO3TIISALY
CKapru, 1o He Moxke Oytu Oinbmie 60 xanengapHux AHiB. [Ipo Take pimeHHs
NOJATKOBHM OpraH MOBHHEH MHCHMOBO MOBITOMHUTH IIJIATHUKA TOAATKIB 710
3akiHdeHHA 20-I€HHOTO CTPOKY. 3arajibHe MPaBHIIO MIOAO CTPOKIB PO3IIISILY
CKapru He momuproerscs Ha pimenHs kowmicii JdPC, ska moBuaHa OyTH
PO3TIISIHYTa KOMICI€I0 3 PO3MIALy cropiB mpotsaroMm 10 xaneHgapHUX IHIB
3 THS OTPUMAaHHS Takoi ckapru. TepMiH po3risigy CKapra He Moxe OyTu
NPOJOBKEHUM. SIKIII0O BMOTHBOBAHE PIIIEHHS 3a CKaprolo IUIATHUKA MOJATKIB
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Ha pIIIEHHS PO BIIIMOBY y peecTpallii NOoJAaTKOBOI HaKJIaIHOI/pO3pPaAXyHKY
KOpUT'YBaHHS B €JMHOMY peecTpi NOAATKOBUX HAKIAIHUX HE HAJACHIIAEThCS
IUTATHUKY MOJATKIB MPOTAroM 10-1€HHOr0 CTPOKY, TaKa CKapra BBaXKaeTbCs
HOBHICTIO 33/I0BOJICHOIO HAa KOPUCTh IUIATHUKA MOJIATKIB 3 JIHS, HACTYITHOI'O
32 OCTAHHIM JIHEM 3a3HAYEHOI'0 CTPOKY.

o woami 1K Ykpainu cmig BigHecTH Te, IO PIIISHHS MPO MPO-
JIOBJKEHHSI CTPOKY PO3IVIALY CKaprd IUIAaTHUKA NOJATKIB, KPIM KEepIBHUKA
HOAIATKOBOT'O OpraHy abo HOro 3acTyIHHKA, TAKOXK MOKE IPUHHATH YIIOBHO-
Ba)XKCHa 0c00a, sKa MOBUHHA OyTH HaJiJeHA BiJIMOBIIHUMH TOBHOBaXKEH-
HSIMH 3T1THO 3 PIIICHHSIM KEepIBHUKA BIATIOBIIHOTO KOHTPOJIOYOTO OpraHy
3a norokeHHsM 3 kepiBHUKOM JIDC. Hapasi e eanHe NOBHOBaXEHHS, K
HAJISKUTh BUKIIOYHO KEPIBHUKOBI TeputopianbHoro oprany JPC i ve Hane-
KUTb HOTO 3aCTYIHUKY. 3a ganumu odiniitaoro moprary JPC na 09.10.2017
paBOM IMPHUIAMATH plmeHHﬂ 1PO. MPOJIOBKEHHS CTpOKlB pO3risjly CKapru
IJIaTHUKA TMOJATKIB Ta MIANMUCY TaKWX pillleHb HanieHi 4 ocobu [28].
Pimennst mpo mpoAoOBKEHHS CTPOKY PO3IIALY CKaprd MoXe OyTH MPHUAHSTO
30KpeMa y BUMAJKY, SKIIO MJIATHUK NOJATKIB BUMarae MmoBHUI abo 9acTko-
BUH TIEPETJIsii pe3yNbTaTiB MEPEeBIPKM UM CKACyBaHHS NPUHHATOTO 3a ii
pe3yabpTaTaMy TMOAaTKOBOTO TIOBIIOMIICHHSI-PILIIEHHS, SKIIO TUIATHUK MOJATKIB
y CBOil CKap3i MOCHWIIAETHCS Ha OOCTaBUHM, IO HE OYIHM JOCIIHKESHI ITiJT
9ac MepeBipKH Ta iX 00’€KTUBHUU PO3TISLA HEMOXKIMBUN 0€3 MPOBEICHHS
nepeBipki. B TakoMy BUTIagKy MPOBOIUTHCS MMO3AILIAHOBA MEPEBipKa, 3TiIHO
3mm. 78.1.5 m. 78.1 ct. 78 IIK. SIkmio ocraHHIi J€Hb CTPOKIB IpOLELypU
a/IMIHICTPATUBHOTO OCKAp KCHHSI TIPUTIAJIA€ HA BUXITHUN a00 CBITKOBUII JICHB,
OCTaHHIM JIHEM TaKHX CTPOKIiB, BiImoBigHO 110 1. 56.13 c1. 56 TIK Ykpainu,
BBAXKAETHCA NEPIINI pOOOUMH JIeHb, 1[0 HACTA€E 33 BUXITHUM a00 CBATKOBUM
naeM. OTxe, THEM PO3IIIAy CKapru MOKe OyTH BH3HAUY€HO CyOOTYy.

[opyiieHHs CTPOKIB aAMIHICTPATUBHOTO OCKapKEHHS MA€ Taki MPaBOBi
HACTIIKKU. 30KpeMa, cKapra, MoJiaHa 3 MOPYIIEHHSIM MOPSIKY 1 CTPOKIB HE
HiIsTae po3risioBl Ta MOBEPTAETHCS IJIATHUKOBI MOJATKIB 13 3a3HA4YECH-
HSIM MPUYHH TOBEPHEHHSI. SIKIIO 3K CTPOKM MOPYIIYE MOAATKOBHIA OpTraH, TO
CKapra BBa)KA€ThCSA MOBHICTIO 33/I0BOJICHOIO HAa KOPHCTh IUIATHUKA TOAATKIB,
3 JIHs1, HACTYITHOTO 32 OCTAHHIM JHEM 3a3HAYEHUX CTPOKIB, SKIIO: BMOTHBO-
BaHE PIlIEHHS 32 CKaprolo IUIATHUKA MOAATKIB HE HAJICUIIAETHCS IJIATHUKY
MoJIaTKiB MpOTsIroM 20-IEHHOTO CTPOKY ab0 MPOTATOM CTPOKY, MPOIOB-
’KEHOT'0 32 PIIICHHSIM KePiBHUKA IMOJATKOBOTO OpPTaHy (3acTyITHHKa KEPIBHHKA,
YIIOBHOBa)KEHOI 0CcOOM); pilIeHHs] KepiBHMKA MOAATKOBOTO oOpraHy (foro
3aCTYITHUKA, YIOBHOBAKEHOI OCOOM) IPO MPOJOBKEHHS CTPOKIB il pO3IIIsILy
He OyJio Ha/iCIaHO TUIATHUKY MOJATKIB 70 3aKiH4eHHs 20-IEHHOTO CTPOKY,
HACTYIHOTO 32 JHEM HaJIXOJ[KEHHS BiJIOBIIHOI CKapTH.

Posrisin ckapru 1uiaTHUKA MOJATKIB BiIOYBAa€ThCS 000B’I3KOBO 3 J0-
TPUMAaHHAM NPUHLIUITY npe3yMnui'1' npaBOMipHOCTi pillIeHb TIATHUKA MTOJATKIB
Ta MPHHIMITY Ipe3yMITIii HeBUHYBATOCTI. Y pa3i HE3rou IUIaTHUKA MOAATKIB
3 pIIICHHSM, BUHECEHHM I10IaTKOBUM OPraHOM 3a HaCIiJKaMu po3rIsiLy
NEePBUHHOI CKapTH, BIH MA€ MPAaBO OCKAPXKUTHU TaKe PILICHHS B aJMiHICTpa-
TUBHOMY a00 cymoBoMmy mopsiaky. OCKUTBKH TpOIEeaypa aaMiHICTPATUBHOTO
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OCKap>KeHHsS BXK€ pO3M0Yara, IUIATHUK IMOJATKIB Mae€ IMpPaBO 3BEPHYTHCT
13 3asBot0 10 Panu GizHec-omOyacMeHa. 3a HACHiAKaMU Meperyisiny cKapru
IUIATHUKA TOJATKIB B aAMiHICTPaTUBHOMY MOPSAIKY MOJATKOBUM OPraHOM
BUIIIOTO PIBHS TAaKOMY IIATHUKOBI HAMPABISIETHCS BIATIOBIAHE PIIICHHS I1O-
JaTKoBoro oprany. Korrist 3a3Ha4eHOr0 pillieHHs HaJCUIA€ThCS JJIsI BUKOHAHHS
710 TIOJJaTKOBOTO OpPraHy 3a MICIIEeM B3ATTS Ha OOJIK IUIaTHHKA MOJATKIB Ta
710 TIO/IATKOBOTO OpraHy BHIIOTO PiBHSA, KU PO3IIIAgaB MEPBUHHY CKapry
IUIATHUKA TOJATKiB.

OCKUTbKH JCHb 3aKIHYCHHS MPOLIEAYPU aIMIHICTPATUBHOTO OCKAp KEHHS
BBKAETHCS THEM Y3TOKEHHsI TPOLIOBOTO 3000B’s13aHHSI IJIATHUKA TTO/IATKIB,
TO BaXXJIMBOTO 3HAYEHHS HaOyBa€ MPaBWIBHICTh BU3HAUCHHS JAHOTO CTPOKY.
[Tporiemypa amMiHICTPaTUBHOTO OCKAP)KEHHS 3aKIHIYETHCS: THEM, HACTYITHUM
32 OCTaHHIM JHEM CTPOKY, IepeAdadeHoro uis MOAAaHHA CKaprd Ha Mo-
JTATKOBE TIOBIIOMJICHHSI-PIIIICHHST a00 Oy/b-siKe iHIIIE PIillIeHHS BiAIOBIIHOTO
NOJATKOBOTO OpraHy y pasi, sIKIIO Taka ckapra He Oyna IMmojaHa y 3a3Ha-
YEeHUI CTPOK; THEM OTPUMAHHS IIATHUKOM MOJATKIB PIIEHHS BiAMOBIAHOTO
NOJATKOBOTO OpraHy IMpO IMOBHE 3aJ0BOJICHHS CKapTy; THEM OTPUMAaHHSA
IUTATHUKOM TozaTkiB pimenHs J|PC; qaeM 3BepHEHHS IJIaTHUKA MOJIATKIB
70 TIOIaTKOBOTO OpTaHy i3 3asBOI0 PO PO3CTPOUYCHHS, BiJACTPOUYCHHS
TPOIIOBUX 3000B’s13aHb, IO OCKAPXKYBaIKCh. CIIijl 3a3HAYUTH, IO MMOAATKOBI
OpraHd BHMMAaralTh BiJ IUIATHUKA MOJATKIB B)K€ MPUUHATE PILICHHS PO
BiJICTPOYCHHS/PO3CTPOUCHHS TPOIIOBUX 3000B’s3aHb, a HE TUIBKU TiJI-
TBEP/KEHHA (aKTy 3BEPHEHHS, [0 OE3yMOBHO € MOPYIIEHHSM 3 OOKY
M0JIATKOBHUX OPTaHiB.

Ha crorogni B [IK Ykpainu icHylOTH HOpMH, SIKi HE BH3HAYAIOTh
CTPOKiB, IPOTATOM SIKMX TOBHHHI OYTH 3MIMCHEHI IOPUIUYHO 3HAYMMI Hii
NOJJATKOBUMM OpraHaMH, L0 € OJHIEI0 3 O3HAaK, L0 3yYMOBIIOE iX 0e3-
TUSTBbHICTD [4, 1. 42-1.8 cT. 42-1, . 170.7.6 1. 170.7 ct. 170]. Takox nmoci
HE BPETyJbOBAHO MUTAHHS MIOJO YITKOTO BU3HAYEHHS CTPOKIB, MPOTATOM
SAKUX y TMOJaTKOBUX OpPTraHiB BUHUKA€ O0OB’S30K HAIIPABIICHHS (BPYYEHH:)
IUTATHUKY TOAATKIB MOJATKOBOI BUMOTH y pasi IOCATHEHHS MOJATKOBUM
O0promM rpaHUYHOTO PO3MIPY, MIOJO SKOTO IMOJATKOBA BUMOTA HAJCHIIA-
€TBHCSI, TOMY TPOIIO3HIII] 3 BAOCKOHAJICHHS 3aKOHOJABCTBA Y 3a3Ha4EHii cdepi,
3amporioHoBani Hamu y 2015 p. € akryampHuMH 1 choromHi [4, m. 59.3
cT. 59; 20, ¢.186—-187].

BucnoBku. IlpaBo mimaTHuKa MOAATKIB IIOAO aaMiHICTPATHBHOTO
OCKapKeHHS 0e3IISUTbHOCTI MOIATKOBUX OPraHiB Ta iX MOCaJoBUX 0CI0 MOXe
OyTH peani30BaHMM 3a HasIBHOCTI YITKO BH3HAYEHOTO MEXaHi3My peaiizarii
3a3HaueHoro mpasa. [ BperymoBaHHsS MUTAHHS 3 BU3HAYEHHS IIPaBOBOTO
MEXaHI3My OCKapKEHHS pillleHb, i, Oe3isUTbHOCTI MOJIaTKOBUX OPraHiB
Ta X OCaAOBUX OCI0 CIia:

» crartio 56 TIK VkpaiHu JAONMOBHHUTH TOJOKEHHSIMH, IO 3a0e3-
neJaTh MOXKJIUBICTh IUIATHUKAM IMOJATKIB OCKapXyBaTh Oe3isIbHICTD
NOJATKOBUX OpraHiB B aJMIHICTPAaTUBHOMY TMOPSAKY; IJIsI OCKApKEHHS
0e3iTIPHOCTI 3aCTOCOBYBATH Ti MOJOXEHHS Ta CTPOKH, IO MependadeHi
JUIS OCKap KeHHS PillieHb NoJaTKoBuX opraxis [18, ¢.15];
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» BHU3HAUMTHU NPaBOBHM ctaryc Paaum OizHec-oMOyJacMeHa Ha piBHI
3akoHy, a B IIK Vkpainu cmig BigoOpa3uT MpaBo IUIATHUKIB TOJATKIB
3Bepratucsa 10 Panu Oi3Hec-oMOy/ncMeHa 3a 3aXHCTOM MOPYIICHHX IpaB
1 3aKOHHUX 1HTEPECIB Ta MEXaHI3M peai3allii 3a3Ha4eHOro Mpagpa;

» YCYHYTH TEPMIHOJIOT1YHY HEOAHO3HAYHICTb /I BU3HAUYCHHS (PaKTy
BpYYEHHSI KOPECHOHJEHIII MJIATHUKOBI MOAATKIB ILUISIXOM 3aCTOCYBaHHS
equHoro Tepminy. [lomoxenus, BukmaaeHi B 1. 58.3 ct. 58 TIK Vkpainu,
MOBMHHI 3HaWTH BigoOpaxeHnHs y cT.42 I[IK VYkpainu, mo npucsdeHa
BPETYJIIOBAHHIO MPOIIEAYP1 JIUCTYBaHHS NMOJATKOBUX OPraHiB 3 IUIATHUKAMU
MoaaTKiB (I1€ CTOCYEThCSA W BUIAJKY BUKJIQJCHHS MYHKTIB 42.2. Ta 42.4 cT.
42 TIK VYkpainu y HOBIA pemakiiii BiAMOBIAHO A0 BHUMOT 3aKOHY IIPO
BHECCHHS 3MiH);

» Tmepen0avynTH MpaBo IUIATHUKA MOJATKIB ITOaBaTH CKApTy 3aco-
0aMu eNeKTPOHHOTO 3B’A3KY B €JIEKTPOHHIN (OpMi 3 JOTPUMAHHAM yMOBHU
IIOJI0 PEECTpALlii eIeKTPOHHOTO MIANUCY MiI3BITHUX 0CI0 y TOPAIKY, BU3HA-
YeHOMY 3aKOHOAABCTBOM. BU3HaunTH peanbHy BiIOBIIAIBHICTS TOAATKOBUX
OpraHiB 3a HEHAJCWIAHHS (OTXe Oe3/isIbHICTh) KBUTAHIIIT PO OTPUMAHHS
BiJIMTOBITHOT KOPECTIOH ICHITIT BiJl TUIATHUKA TIOJIATKIB;

» Yy BHIIAJKaXx, SKIIO OC3IisUIbHICTh MOJATKOBUX OPraHiB 3yMOB-
JieHa BiJICYTHICTIO YiTKO BH3HAYCHHWX CTPOKIB JIJII BYMHECHHS BiJIITOBIIHHIX
IOPUIMYHO 3HAYUMHUX JiH, KPIM 3aKpITUICHHS TPUHIUITY MOBYA3HOI 3TOAU
y . 4.1.12 1. 4.1 ct. 4 TIK Ykpainu, ioro ciif 10moBHUTH cTaTTero 21-1:

«Crartst 21-1. ['paHudHi CTPOKM BUMHEHHS IOPUAMYHO 3HAYMMHX
it Ta/ab0 MPUUHATTS PillIEeHh KOHTPOIIOIOYHM OPTaHOM y pa3i BiACYyTHOCTI
TaKUX CTPOKIB Y MOJATKOBOMY 3aKOHO/IaBCTBI.

21-1. Y pa3i, KO CTPOKIB JJIs1 BYNHEHHS IOPUANIHO 3HAYUMUX il
KOHTPOJIIOIOYUM OPTaHOM Ha KOPUCTH OCOOH, sIKa 3BEPHYJACSA JO0 TaKOTO
KOHTPOJIIOI0YOT0  opraHy, BignoBigHoo Hopmoio [IK VYkpainm =He
BU3HAYCHO, IOPUINYHO 3HAYMMI il HOBUHHI OYTH BYMHEHI KOHTPOIIOIOYUM
OpraHoOM HE Mi3HIIIe HACTYMHOTO0 POOOYOro AHS 3 MOMEHTY 3BEPHEHHS
0cOo0H 111010 BUNHEHHS TaKUX IIH.

21-2. YV pa3si, SKIO CTPOKIB [UIsI NPUHHSATTS PIMICHHS KOHTPOIIO-
I09MM opraHoM BiamoBigHoo HOpMoro [IK VYkpainu He Bu3Ha4deHO, TO
KOHTPOJIIOIOYUI OpraH 3000B’S3aHUN NPUIHATH BMOTHBOBAHE pPIIICHHS
Ta HaJicnaTu oro mpotsarom 20 KaleHAapHUX AHIB, HACTYIHUX 33 THEM
BUHUKHEHHS BIAMOBITHOTO IOPUANYHOTO (akTy (3BEpHEHHS IUIATHUKA IO-
JATKIB TOIIO), HA aJIpecy IUIATHHUKA TMOJATKIB IMOIITOK 3 MOBiIOMIECHHSIM
PO Bpy4YEHHS a00 BPyUUTH HOMY M1J] PO3IHUCKY.

21-3. ¥V pa3i nmopymieHHsI CTPOKiB, 3a3HAYCHUX y MyHKTax 21-1, 21-2
1€l CTAaTTi, MMTaHHS BBAKAETHCS BUPIIIEHUM HA KOPUCTH TUIATHUKA MOJIATKIB
32 MOBYA3HOIO 3T0JI0I0).

Buecenns BignoBigaux 3MiH a0 [IK Ykpaiau ctane oqHUM 3 Ai€BUX
NUISXIB YHEMOXJIMBICHHS B MalOyTHROMY MOPYLICHHS MPaB Ta OXOPOHIO-
BAaHUX IHTEPECiB IUIATHUKIB MOJIATKIB.

3anpornoHOBaHI BUCHOBKM MOXYTh CIIYT'YBaTH JJIsi HOBHX HAYKOBHUX
JOCHIKEHb Y 3a3Ha4YeHin chepi.
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Sudarenko O. The right of taxpayers to appeal against the inaction of tax authorities.

Background. Among the taxpayer rights defined by the Tax Code of Ukraine, the
right to appeal decisions, actions (inaction) of controlling bodies (officials) is provided.
However, there is no mechanism of the implementation of the right to appeal against the
inaction of officials of tax authorities.

Analysis of recent researches and publications. The subject of scientific
researches is the issue of the implementation of payer right to appeal against decisions
and actions of tax authorities. The issues that were not the subject of scientific
researches. appealing against the inaction of tax authorities, terminological ambiguity of
determining the fact of giving correspondence to the taxpayer,; participation in these
legal relationships of the Council of the Business Ombudsman, which led to the
conduction of scientific research.

The aim of the article is to study the issues of legal regulation of the taxpayer
right to appeal against the inaction of the tax authorities and their officials
administratively, to work out ways of legislation improvement in specified area.

Materials and methods. Dialectical, formal-dogmatic methods and method of
structural and system analysis are used during the research.
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The results of the research. The legal mechanism of the implementation of the
taxpayer right to an administrative appeal against the inaction of the tax authorities is
imperfect. Problematic points that need to be resolved at the level of the law are outlined.
It is the availability of terminological ambiguity of determination of the delivery fact of
correspondence to the taxpayer, norms that do not define clear deadlines for the
fulfilment of duty by the tax authorities. The participation of the Council of the Business
Ombudsman in these legal relationships and the mechanism of the appeal of the State
fiscal service (SFS) commission decisions of the registration of a tax bill / calculation of
adjustment in the Unified Register of Tax Bills are studied.

Conclusion. Author's approaches to the settlement of problem issues in the field
of implementation of the taxpayer right to an administrative appeal against the inaction
of the tax authorities are offered.

Keywords: appeal by taxpayer; administrative procedure of appeal; appealing
against inaction of tax authorities; Terms of Administrative Appeal, Council of the
Business Ombudsman.
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MEJIBHHUK IOpiii,
acmipaHT kKagenpu M>KHApOIHOTO IPUBATHOTO, KOMEPLIHHOTO Ta UBUILHOTO MpaBa
KuiBcbKOT0 HaIiOHATEHOTO TOPTOBEIHLHO-CEKOHOMIYHOTO YHIBEPCUTETY

[IPABOBI 3ACA AU
IIOAATKOBOTIO IIAAHYBAHHS
MIXKHAPO AHVX KOPITOPAIII

Jlocniosceno eKoHOMIKO-npago8y CymHicms NOOAmMKO8020 NIAHYBAHHA MINCHA-
PpoOHux Kopnopayiu. Ilpoananizogano OCHOGHI cxemu KOPHOPAMUBHO20 NOOAMKOBO20
NJIGHYBAHHA MA OYIHEHO HACTIOKU iIX NPAKMUYHO20 3ACMOCYBAHHS BIO0OMUMU MINCHAPOO-
Humu Kopnopayisimu. OyineHo NOMOUHULl CIAaH pe2yio8anHsi NOOAMK08020 NIAHYE8AHHS
HA MIJICHAPOOHOMY MA HAYIOHATLHOMY pieHax. Busnaueno ocmnoeni npobaemu wooo
Hanpsamie yOOCKOHANEHHS NPAB0B020 De2YNI08AHHA NOOAMKOB020 NIAHYBAHHA MINCHA-
POOHUX KOPHOPAYII.

Knwuosi crosa: mogaTkoBe IJIaHyBaHHS MDKHApOAHHUX KOPIIOpaIlliil, mpaBoBe
peryiroBaHHs, po3MHUBaHHS 0a3u ononatkyBanHs, BEPS, npaBuio ToHKOI KamiTamizaiii.

Menvnuxk FO. Ilpasosvie ocHosanus Hanoz06020 NIGHUPOSAHUA MEHCOYHAPOOHBIX
Kopnopayuii. Hccnedosana d2KOHOMUKO-NPABOBAs CYWHOCHb HAI0208020 NAAHUPOBAHUSL
MeHCOYHAPOOHBIX Kopnopayuli. [Ipoananusuposatvl 0CHOBHbIE CXeMbl KOPHNOPAMUBHO20
HAI0208020 NIAHUPOBAHUS U OYEHEHbl NOCAeOCMEUsl UX NPAKMUYECKO20 NPUMEHEeHUs
U3BECMHBIMU MEINCOYHAPOOHBIMU KOpnopayusmu. OyeneHo mexyujee coCmosiHue pezyu-
POBAHUA HAN0208020 WNIAAHUPOBAHUS HA MENCOVHAPOOHOM U HAYUOHATLHOM VPOBHSIX.
Onpedenenvl 0CHOBHBIE NPOOIEMbl NO HANPAGICHUIO COBEPUIEHCMBOBAHUS NPABOBO2O
Pe2yIupo8aHus Hai0208020 NIAHUPOBAHUL MeHCOYHAPOOHBIX KOPNOPAYUIL.

Knwouesvle cnosa: HaAIOroBOE MJIAHWPOBAHUE MEXAYHAPOIHBIX KOpHOpaIuil,
MPaBOBOE PETyJUPOBAaHUE, pa3MbIBaHUE 0a3bl HamorooOmoxxenus, BEPS, mnpasuio
TOHKOH KaIllMTaAJIM3aI1H.

IMocranoBka npodaemu. isuTbHICT MIKHAPOJHUX KOPIOPAILIIH ITUTKO-
BUTO 3MIHIOE CHCTEMY MDKHApOJHOTO Oi3Hecy, (OpMyIOYN HOBI BHKIIMKA
Ta 3aBIAHHS IS JISPKaB Ta MKHAPOIHUX OpraHizarii. OaHUM 13 HAWOUTBIIT
3arpo3IMBHUX HACHIJKIB IHTEpHAIIOHATI3aMlii TOCTOMAPChKOI isIIBHOCTI
€ TIOJIATKOBE TUTAHYBAHHS, IO IIMPOKO BUKOPUCTOBYETHCS MIXKHAPOTHUMU
koprioparisiMu. [logaTkoBe TUTaHYBaHHS MIKHAPOJTHUX KOPHOpPAIIiN SIBIISE
co0010 TPOIEC BUKOPUCTAHHS BIIMIHHOCTEH IMOJATKOBOT'O 3aKOHOJIABCTBA
KpaiH, /e po3MilleHI KOMITaHii, TPy, 3 METOK 3aKOHHOTO 3MEHIICHHS
06a3u omojatkyBaHHs. [IpakTrka MOJATKOBOTO IUIAHYBAHHS MIKHAPOTHUX
Kopropamiii Hamiuye choromHi monan 400 [1] pi3sHOMaHITHHUX CXeM, IO
MOCTIMHO BJIOCKOHAJIIOKOTHCS 1 YCKIIATHIOIOTHCS.
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[lonaTkoBe IMIaHyBaHHS MDKHAPOJHMX KOPIOpAlliid 3aBlae JepaBam
BITYYTHUX 30WMTKIB, OCKUIBKH y pE3yiIbTaTi HEJJOOTPUMAHHS 3HAYHUX OOCSATIB
MOJJATKOBUX HAJIXO/KEHb JIepKaBa HE B 3MO031 Ha HAJIEXKHOMY PiBHI 3/IIICHIO-
BaTH (QYHKIIT Aep>KaBHOTO YIpaBIiHHA. 3a JaHUMH €BpOMENCHKOT KOMicii,
ctaHnoM Ha 2016 p. 72 % MDKHApOAHUX KOPIIOpALii, IO € TIATHUKaAMU
nogatkiB B €C, BUKOPUCTOBYBAJIM PI3HOMAHITHI CXEMH JJIsi MiHiMizarlii
0a3u OMNOJATKyBaHHS, TUM caMHM JepxaBu-wieHn €C HenooTpuMaiu
MOJaTKOBUX HAJAXOkeHb Ha cyMy 10 TpuibitoniB gonapis CIIA [2].

[TpoGnema mpaBOBOTO PETYIIOBAHHS MOJATKOBOTO TUTAHYBAHHS HaJl-
3BUYAMHO 3HAYyIlla JJis CBITOBOI CHUIBHOTH B IIUIOMY Ta OKPEMHUX KpaiH
30KpeMa, 110 i 00yMOBHIIO BUOIp TEMU CTATTI.

AHaJIi3 ocTaHHIX AocaikeHb i myosikanii. [Ipobnemu mpaBoBoro
peryJtoBaHHs MPaBOBIIHOCHH Yy cdepl onmoAaTKyBaHHs B YKpaiHi Ta CBITI
€ o0’ektoM pmociipkeHHs Takux BueHHX stk O. MinaeBa, Jl. [linny0OHa,
A. CanenkoB, B. Mapuenko, T. [{um6an, FO. Onimyk, I. [Taciuna. Oxpemi
aCMeKTU 3MEHIIEHHs 0a3u OMOJATKyBaHHS CTajlud 00’€KTOM HAayKOBHUX
JOCJIIDKeHb Takux BueHHX sk [[. ['ermanres, P. Makapuyk, 5. Tonkados,
I. Kyuepos, M. Kyuepssenko, O. Horuna, H. Onimyxk, 1. Mizina [2—8].

[TomaTkoBe MIaHyBaHHS MIKHApPOAHHUX KOpHOpaliil sk 00’exTa mpa-
BOBOT'O PETYJIOBaHHS HEJIOCTATHBHO JOCIIKEHE B HAYKOBI JITEpaTypi.

MeTo10 cTatTi € O0TPYHTYBAaHHS HANPSMIB YAOCKOHAJICHHS TTPABOBOTO
peryiroBaHHS MOJATKOBOIO TUIAHYBAHHS MIXKHApPOJHUX KOpIOpalliid Ha Ha-
[IOHAJBPHOMY T4 MDKHAPOJHOMY PIBHSX. 3aBIaHHSMU CTATTI €: BU3HAYCHHS
CYTHOCTI MTOJATKOBOTO TUIAHYBAHHS MDKHAPOTHUX KOPIOPALiA; JOCIIIKEHHS
MEXaHI3MiB MMOJAaTKOBOTO IJIAHYBAaHHS 3apyO1KHUX KpaiH; OIliHKa CUCTEMU
MIPABOBOTO PETYITFOBAHHS IMOAATKOBOTO IIAHYBAHHS.

Marepiaau ta meroau. [Ipu HamucaHHI HAyKOBOi CTaTTi BUKOPHC-
TaHa ONTHMAaJbHA CYKYITHICTh 3araJbHOHAYKOBHX Ta CIICIIAJIbHUX METOIIB
HAyKOBOT'O Ti3HAHHS, B TOMY YHCJII TaKi METOJM: a0CTparyBaHHs, AEAYKIIii,
aHajizy, CHHTE3y, JIOTIKO-FOPHIAWYHHUMA, COLIOJIOTIYHUN Ta iH. EMmipuuny
OCHOBY HAayKOBOI CTaTTi (POPMYIOTHh aKTH YMHHOTO 3aKOHOJABCTBA Y KpaiHU
ta €C, cratucTuyHa iHGOpMaIlis, HAyYKOBO-NPaBOBI MmyOmikaIlii 11010
NOJAaTKOBOTO TUTAHYBaHHS MDKHAPOJHUX KOPIOPAIIii.

Pe3yabtatn nocaigkenns. [logaTkoBe miaHnyBaHHS MIXHApOIHUX
KOpIIOpaIliii — BiIHOCHO HOBE IOHSTTS B CYYacHid MPAKTUIl €KOHOMIKO-
npaBoBuX BimHOCHUH. [lompu Te, MO BiAMIHHOCTI TIOJIATKOBOTO 3aKOHOJAB-
CTBa KpaiH YMNPOAOBXK TPUBAJIOr0 4Yacy BUCTYNAIW OJHHMM 13 OCHOBHHX
MOTHBIB JIJIsl iHTEpHAIIOHATI3aIlii TOCIIOAAPCHKOI AISUTBHOCTI TiAMPUEMCTB,
TEPMIH «IIOJATKOBE IJIAaHYBAHHS» AJISl XapaKTEPUCTUKH A1 MIKHAPOIHUX
KOpIIOpaIliii cTaB aKTUBHO BUKOPHCTOBYBATHCS HAYKOBIIMU Ta TMPAKTU-
KaMu Jumie y Kiami XX cropivus. HaBiTe chOroani He iCHYyE €IHMHOTO
TIyMayeHHS CYTHOCTI TE€pMiHA «IOJATKOBE IUIAHYBAHHSA MDKHApOIHHUX
KOpIopaniii», xoya MiKHapoAHi opranizamii ta iHcTHTYHii €C y CcBOiX
po0OoUMX TOKYMEHTaxX Ha/lal0Th TAYMAuy€HHS IbOTO MOHSTTSL.
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3o0kpema, y «3BiTI PO POJIb MOJATKOBUX KOHCYJIbTaHTIB» Oprati-
3arii eKOHOMIYHOTO cmiBpoOiTHUITBA Ta po3BUTKY (OECP) momatkose
IUTAHYBAaHHS BU3HAYAEThCS K «IUIAHYBaHHS, IO € 3aKOHHUM, ajié Mae
HEOUiKyBaHI HACIIKU MOJI0 TOJaTKOBUX HAAXOKEeHby [9]. Ciix 3BepHYTH
yBary Ha Te, IO JaHe BHU3HAYCHHS AaKUEHTYE YyBary Ha 3aKOHHOCTI
M0JIATKOBOT'O TUIAHYBAHHSI, LIUM YCKJIQJIHIOIOYH MPOTHU/IIIO TaHOMY SIBUIILY.

Kowmicis €C GiabII MIXPOKO MiIXOIUTH 0 TIyMAadeHHs IMOAATKOBOTO
TUIAaHYBaHHS MDKHApPOAHUX KOpIOpalii, po3risaaoy HOro sSK «CYKYITHICTb
3aXOJiB IIOJI0 BUKOPUCTAHHS IITYYHHUX OMeEparliii abo CTPYKTyp, a TaKoK
eKCIUTyaTarlii po301KHOCTeH MIX 3aKOHOJaBCTBAMH KpaiH CBITY, IO MPH3BO-
JUTH JIO HIBEJIFOBAaHHS HAI[IOHAJIILHOTO 3aKOHOJIABCTBA 1 BTPATH MOJIaTKOBHX
HaaxomkeHb [10].

[IpencraBnenuii miaxix akIEHTye yBary Ha BHKOPHUCTaHHI pO30iXkK-
HOCTEH HaIliOHAJIBHOTO 3aKOHOJIABCTBA KpaiH, JIe PO3MIIIEeHI KOMITaHii, sKi
BXO/JISITh JIO CKJIAy MDKHAPOIHOT KOpPIOopaIlii, o poOUTh HOTO OLIbIIT TOUHUM
Ta JI03BOJISiE BUKOPUCTOBYBATH TIPH MPOBEACHHI MOJAIBITUX JTOCIIIKEHb.

HesBaxkatroun Ha Te, 1[0 MOJATKOBE IUIAHYBaHHS MIKHAPOIHHUX
KOpIopailiii cTaso 00’€KTOM MPABOBOTO PETYJIOBAHHS JIMILIE HA MOYATKY
OCTaHHBOTO JIECATHIIITTS, MPOTATOM OCTaHHIX POKIB B €KOHOMIUYHO-PO3BH-
HYTHX KpaiHaxX BIAOYJIWCS 3Ha4HI 3pyIIeHHs Y cepi MpoTUAil 3MEHIICHHS
6a3u omogatkyBaHHs. L{e OB’ s13aHO 31 3pOCTaHHSAM MacmTabiB TOCIoaap-
CBKOI JISUTPHOCTI MIKHAPOJIHUX KOPIOPAIIii, a TaKOX 13 HEJOOTPUMAHHSIM
3HAYHOT KUIBKOCTI TIOJIATKOBUX HAJXOKEHb KpaiHaMu cBiTy. ONHAK, JesKi
Kpaiau, Hanpukiaa bpurtanceki Biprinceki OcTpoBH, IPOMOHYIOTh MiXKHa-
POJIHUM KOPIIOpAIlisiM JOCUTh CHPUSATINBI YMOBU AJIs 3[IHCHEHHS TOCIIO-
JTApChKOi TisSTBHOCTI Ta MOXJIMBICTH BHKOPHUCTAHHS CXEM IOJIATKOBOTO
niaanyBaHHs. lle, B CBOIW dYepry, MpUTHIUYYye€ Ta CHOBUIBHIOE OOpPOTHOY
3 MMOJIATKOBUM IUIAaHYBAHHAM MDKHAPOTHUX KOPIIOPALIIH.

KitouoBuM eTanom JOCHiIKEHb MPABOBOTO PEryJIOBaHHS MOJATKO-
BOT'O TUIaHYBaHHS MIXHAPOJHUX KOPHOpAIiil € aHaji3 OCHOBHHUX CXEM, 1110
JIOCUTH THAPOKO BUKOPUCTOBYIOTHCS KOPIIOPAIliSIMU CBITY JUIsI CYTTEBOTO
3MEHIIeHHs] 0a3u omnojaTKyBaHHS. Y poOouux AOKyMeHTax €BporeichbKoi
KOMICil TIpeICTaBIeHI CXEMH BUKOPUCTaHHS OQIIOPHUX Ta TIOPUIHHUX
MO3WK, TIOPUIHUX OJWHHUIIb, a TAKOX Omepaliil 3 IHTEICKTYyalbHOIO
BJIACHICTIO, SIKI HAMMOMIMPEHI y MKHAPOAHINA MPAKTHLI.

Opnniero 3 0a30BUX CXeM, IO BUKOPUCTOBYIOTh MIXKHAPOHI KOPIIO-
pariii, € cxema odiopHoi mo3uku [10, c. 26]. 3rigHo 3 JaHOK cXeMor 0asa
OTIOIaTKYBaHHS y KpaiHi MO3WYabHUKA MiHIMI3YETHCS IITXOM BiTHECEHHS
MPOLEHTIB, CIITAYEHHX 3a MO3UKOI0, 10 BUTPAT, 110, K HACTIIOK, 3MEHIIY€
¢biHaHCOBUI pe3ynabTaT A0 OMOJATKYBaHHS, Ta HEOMOAATKYBAaHHS JOXOIY
BiJl OTPUMAaHHUX TPOICHTIB B KpaiHi MO3WKOMABIS. TakoXK CiiJi MaTH Ha
yBa3i, 110 3MEHIIEHHS 0a3M OINMOJATKYBaHHS MOXJIMBE 32 YMOBH BIJCYT-
HOCTI TIOJAaTKy Ha JOXOIU HEPE3UACHTIB MPH BUILIATI MPOIEHTIB 3 KpaiHu
No3MYaibHUKA B KpaiHy Mo3uKojaBi. Cxema nepeBaXxHO BUKOPHCTOBYBAJIacs
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MpH KYMIBII-MPOJaXy 1HO3EMHHUX KOMIIaHIN, 1110 HE BXOJIUIH J0 CTPYKTYPH
rpynu KOMIaHii.

JIjisi BUKOpUCTaHHS JaHOi CXeMU CyO’€KT MOJIATKOBOIO TIaHYBAHHS
(Kommasist 1) peectpye odpmiopHy KOMIaHit0 B KpaiHi, /e MisUIbHICTh TaKOT
kommaHii He omojatkoByeThesi (Kommanist 2). Ilicns nporo Kommawnis 1
pPEECTpPYE 11I€ OJIHY KOMIIaHIk0 3 MiHIMaJIbHO MOXKJIMBUM CTaTyTHUM KaIliTa-
nom (KommnaHist 3), OCHOBHOIO METOIO IisUTBHOCTI SIKOi € OTPUMAaHHS IMO3UKU
Bin Kommanii 2. OnmnowacHo Kommanisi 3 3acHOBye JOYIPHIO KOMITaHIIO
(Kommanist 4) 3 MiHIMaabHO MOMKJIIMBHUM CTaTyTHHUM KamiTajioM B 1HIIIHN
nepkaBi-wieHi €C, sAkiii HAAA€TbCS KPEAUT HA KOMEPLIMHUX yMOBax s
KYMIBJII YaCTUHU Y CTPYKTYP1 BIACHOCTI 1Ib0BO1 KommaHii (Kommanis 5).

[TepeBaroro Takoi cxemu € Te, mo KowmmaHnis 4, He 3MIHCHIOIOYH
TISJBHOCTI, sika © J03BOJWIA il OTPUMATH JOXOAH, OTPUMYE TOJATKOBI
MIJIBTH Y 3B’ 53Ky 3 HEOOXIJHICTIO TOTAIlIEHHsS] OTPUMAHOTo KpeauTy. JlaHi
MUTBTH TIOJIATAIOTh Y MOXKIIMBOCTI KOHCOJaIMii (piHAHCOBOTO pe3ysbTary
no onojatkyBaHHa 3 Kommaniero 5. SIk HacliOK, CyTTEBO 3MEHIIYETHCA
0a3a ononarkyBanHsa Kommnanii 4 Ta Kommasii 5 pazom.

B momankemomMy BiJICOTKH, IO BUIUIAYYIOTHCS 110 BEPTHKAJ, 3MEHIITY-
I0Th (DiIHAHCOBUH pe3ybTaT IO ONMOJATKyBaHHS KOXKHOI 3 KommaHiii, a B cBOIO
yepry npuOyToK, OTpUMaHUM 32 KOPUCTYBAHHS MMO3UKOBHUMH KOLITaMH, He-
ornojaTkoByeTbesi B Kommanii 2 B3araii, ajke BOHA 3apeecTpoBaHa B KpaiHi,
7ie BIJICYTHIH MOAAaTOK Ha mpuOyTOK. Takum YMHOM, MIKHApOAHA KOPIIO-
pallisi, BAKOPUCTOBYIOUH BIMIHHOCTI HAI[IOHAJIBHOT'O TIOJIATKOBOTO 3aKOHO-
JABCTBA, OTPUMY€E MOXKIIUBICTh CYTTEBO 3HU3UTHU 0a3y OMOJAaTKyBaHHS.

HacTtymHor0 cXeMo0 TOIaTKOBOTO IIAHYBaHHS MIXKHAPOJIHUX KOp-
nopariii € cxema riOpuaHOi MO3MKHU (MO3MKK 4epe3 TiOpuaHi ¢iHAHCOBI
iHcTpymenTH) [10, c. 32]. Ll cxema J0CHTH cX0Xka 0 CXeMU OQIIOPHOT
MO3UKH, MPOTE BOHA Ma€ CBOi OCOOJMBOCTI. 30Kpema, MO3HMKa, HaJaHa
OJTHI€I0 KOMITaHI€l0, BBAXKAETHCS y KpaiHi KpeAUTOPa 1HBECTUIIIEIO, a B KpaiHi
no3uyajbHUKa TO3UKOK. SIK Hachmigok, B KpaiHi KpeauTopa AOXiJ Bif
OTPUMaHUX BIJICOTKIB HE BKJIIOYAETHCS A0 0a3u OMOJATKYBaHHS 3 OIJISIAY
Ha 1HBECTHUIIIHHY TPUPOIY Yrolv, a B KpaiHi MO3WYAIbHHUKA 3MEHIIYIOTh
¢diHaHCOBUI pe3ynbTaT 0 OMOJATKYBAaHHS HAa CyMY CIJIAY€HUX BiJICOTKIB.

Jlisi BUKOpPHUCTAaHHS 1€l cXeMH CYO’€KT MOJATKOBOTO IUIaHYBAHHS
(Kommanis 1) peectpye nodipHi0 KOMIaHito B iHIIM kpaini (Kommanis 2).
Boanouac B wmiii kpaini Kommanis 2 3acHOBy€ 1HIIY JOYIpHIO KOMITaHIiO
(Kommanis 3), skiii Hagae MO3MKY, PIBHY 00CATy ii CTaTyTHOTO KamiTaly.
XapakTepHOI0 PUCOI0 TMO3UWKH € Te, II0 BOHA HAJAEThCS Ha TIOpUAHMX
yMOBax: KpaiHOI KpEAWTOpa TaKa OMEpallis TPAKTYEThCS SK 1HBECTHIIIS,
KpaiHOIO MO3WYAIbHUKA — SK TO3WKa. HacTymHUM KPOKOM € OTpUMaHHS
XOJITUHTOM-TIO3UYAJIbHUKOM JI0JIATKOBOT MO3MKH BiJ] HEMOB’SI3aHOI CTOPOHH,
Hampukiaa 0aHKy, 1o 3abesneuyeThes rapantiero Kommnanii 1. Ha otpumani
BiJl IBOX KPEAMTIB KOIUTH 3MIACHIOETHCS 3aKYIIBIS YaCTHHU Y CTPYKTYpi
BJIacHOCTI 11boBOi KommaHii (Kommnanis 4). [Ipu npomy Komnanist 3 Buma-
rae 3MEHILIEHHs 0a3u OMOJAaTKyBaHHS HA CyMYy CIUIAYEHUX TrapaHTIHHHUX
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iarexiB Komma#ii 1 3a KOprcTyBaHHS MO3UMKOBUMH KOIITAMH, OTPUMAHHUX
Bii 0aHKy, a TaKOX Ha CyMYy BIJICOTKIB 3a KOPHUCTYBaHHS MO3WKOBUMU
KOIIITAMH, OTPUMAHUX BiJ[ TOTO XK OAHKY.

AHanoriyHo 10 monepeaHboi cxemu, Kommnanis 4, He 3MIHCHIOIOYN
TISJIBHOCTI, sika O J03BOJWIA i OTPUMATH JOXOAH, OTPUMYE TOJATKOBI
HiTIH Yy 3B’SI3Ky 3 HEOOXIJAHICTIO TMOTalIeHHS OTPUMAHOTO KpPEIHTY.
Sk HACIIOK, CYTTEBO 3MEHINYEThCs 0a3a omoparkyBaHHsS Kommawii 3 ta
Kommanii 4 pazom.

Boanouac, Komnanis 2 otpumye npuOyToK 3a KOPUCTYBaHHS MO3M-
KOBUMH KOIITaMH, 1[0 BBAXKAETHCS 3TiTHO 3 HAI[IOHAIBHUM 3aKOHOJIAB-
CTBOM HEPO3MOIUICHUM MPUOYTKOM Ta HE OMOJATKOBYETHCS IMOJATKOM Ha
npuOyToK. TakuM YMHOM, BUTpPATH JJI1 CTBOPEHHS TaKOl CXeMH MiIHIMaJbHI,
a 00csr 3MeHIIeHHs 0a3u OMOJATKyBaHHS MOXKE OYTH TIOCHTbH iICTOTHUM.

HactynHoro cxemoro MoJaTKOBOro IJIaHYBaHHSI MDKHAPOJHHUX KOPIO-
partiii € BBeZIeHHs T10pHIHOT OMHMIII B CTPYKTYPY CBO€I AisUTbHOCTI (puc. 1).

(5) T'iopumHa onuuuLs B, Mo
PO3IISLIAETHCS SIK PO30pa

""""""
"""
“““

.

Kpaina 4

(1) Héanxa 3) BiHCOTOKOBi IaTexi

Kpaina 5

—> IIponaseup

(2) Lina 3a1<ymBm

IlinroBa KOMMaHIs

.....
......

(4) T'i6pumHa OUHUIIS B pO3TIAAAETHCS K HEITPO30pa.
BrutroyaeTsest 10 OMOAATKYBaHHS KOPIIOpaIlii

Puc. 1. Cxema BUKOPUCTAHHSA TiOPUIHOT OIMHUILI
B CHCTeMi MoAaTKOBOro njaanysanus [10, c. 36]

BiamosigHo 10 gaHoi cxemu, MixkHapoHa Kopropartlis (Kommnanis 1)
CTBOpIOE OpuaAnYHy 0co0y, ['ibpunny oaunuiio B y kpaini B. ['iOpuana
omuaMIl B Oepe mpoueHtHuil kpeaut y Kommanii 1. B mopanpmomy
3ay4eHi KOIITH BHKOPUCTOBYIOTBCS JSl KYIIBII YaCTHHU y CTPYKTYpi
BJIACHOCTI IThOBO1 KommaHii (Komrmanis 3).

Y nepxaBi 3acHyBaHHsA [10pugHa oIUHMI B pO3TIANAEThCS K
Ccy0’€KT OMoAaTKyBaHHS 1 3T1IHO 3 HAIIOHAJIbBHUM 3aKOHOJIABCTBOM 3MOXKE
3MEHIIUTH CBiii (PIHAHCOBWIH pe3yibTaT O OMOAATKYyBaHHS HA CyMy Bil-
COTKIB, crutaueHux 1o kpenuty. Ockinbku ['iOpumHa oquaMIs B HE 3IiHCHIOE
JUSIBHOCTI, IO NPUHOCHUTH JOXOAH, AKI O MOTJM OMOJAaTKOBYBATHUCA,
OTPUMYE TIOATKOBI MUIBIU y 3B 53Ky 3 HEOOXIJHICTIO TIOTaCUTH OTPUMAaHHUMA
KpeauT. Sk HACIHiOK, CYTTEBO 3MEHIINYETHhCS 0a3a OMOMATKYBaHHS TaKOl
riopuanoi oguaMUI Ta KoMmanii 3 pasom.
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VY nepxasi, Ae po3MimieHuid BIacHUK [10puaHOi oauHUIN B, TOOTO
kpaini peectpanii Kommanii 1, I'iOpuaHa omuHuns B po3TasgacTbes SK
npo30opuil 00’ €KT, KU € HEBI €MHOIO YaCTHHOIO MIKHAPOJHOT KOPHOpAIIii.
Omxe, MOXiA 3a HAJAaHHS TO3UKH y BUTISAI TPOIEHTIB PO3TIISAIAETHCS
AK Takuh, 1mo BUHHMK He y [10puwaHoi ommuumi B, a y Kowmmanii 1
6e3nocepennpo. BiqnosinHo, Takuii 10Xia He OepeTbes 10 yBard s Iiien
OTIO/IaTKyBaHH: y KpaiHi peectpamii Kommanii 1.

MixHapoaH1 Kopropamii y TpakTUYHIA TISJIBHOCTI JTOCHUTh YacTo
KOPUCTYIOTBCS TepeBaraMu MO€THAHHS 3a3HAYCHHUX CXEM, 1 OJIHUM 3 HaWl-
SICKPaBIIIMX TPHUKIAIB € MocBia Kopmopaiii Starbucks. 3a iHpopMmariero
Reuters «Special Report» 3 METOW 3MEHIICHHS 0a3u OMOJaTKyBaHHS
Kopropaitiero Starbucks 6yna Bukopuctana cxema ouopHoi mo3uku. Tak
Starbucks, cinadytoun BiICOTKM Ha KOPUCTH O(PIIOpHOI KOMMaHii, 3MEHIIHIIA
cBOIO 0a3y omonaTkyBaHHs Ha 6,3 muH QyHTIB ¥y 2009 p. 1 2 MuH GyHTIB
B 2014 p. [11].

3Bakaroun Ha Te, mo Starbucks He crnavyBana y BenmkoOputaHii
noxatkie 3 2009 p., momaTKoBI OpraHW 3alliKaBWIWCH i1 TiSIIBHICTIO.
KepiBHunTBO KOpIopamii HaBOAMIO apryMEHTH Ha KOPUCTh TOTO, MIO
B YMOBaX aHMIIHCHKOTO PUHKY (3 BUCOKHMMH BUTpPaTaMH Ha OPEHIY, OTUIATY
mpami TOmo) KoMmaHis (aKTUYHO BUMYIIEHA MPAIIOBAaTH Ha PiBHI HY-
JHOBOT PEHTA0ENBFHOCTI, BOJHOYAC MOBIJOMIISIOYH aKI[IOHEPIB MPO BHCOKI
¢iHaHCOBI pe3yJbTaTH Ta TOKpAIICHHS pE3yJbTaTiB CBOEl MiSIIBHOCTI.
HacnigkoMm Takoro IUTaHyBaHHS CTajd0 3MEHIICHHS IOMHUTY HA IMOCIYTH
KOpIopanii Ha aHTJIHCHPKOMY PHUHKY — MOIIMPEHHs iH(opMarii mpo BHKO-
PUCTaHHS KOPHOPAIEI0 CXEM MOJIATKOBOTO TUIAHYBAaHHS MPHU3BEJIO IO BTPATH
CroKuBaviB. AOM TOBEPHYTH CIIO’KHMBAYiB, KOPIOpaIli€o Oyi0o J00pOBIIHHO
crutageno 10 miH QyHTIB cTeprinriB nogaTkis 3a 2013-2014 poxkwu [12].

Ll cutyarisi UTIOCTpY€E, 3 OIHOTO OOKY, HEOOXITHICTH (POPMYyBAHHS
JI€BUX THCTPYMEHTIB PETYJTIOBAHHS TOJATKOBOTO TUIAHYBAHHS MiKHApPOIHUX
KOpIopailiii, a 3 IHIIOrO — BKa3ye€ Ha pOJb KOPIOPATUBHOI BIAMOBI-
JABHOCTI SIK 1HCTPYMEHTAa CaMOPETYJIIOBAHHS MOJATKOBOTO IUIAHYBAaHHS.
[Tpr 1bOMY BaXJIMBUM TMHUTAHHSAM € JOCTYI CIIO)KHBAYiB, CIIPOMOKHHX
BIUTMBATH Ha MOBEAIHKY TOCMOAPCHKHUX CyO’€KTIB, 1O TOBHOI Ta MPaBAUBOI
iH(popMarIIil mpo MiKHAPOJHI KOpIopamii, OCKUTbKA JaHe MUTAaHHS HEBpe-
ryJabOBaHe y OUTBIIOCTI KpaiH CBITY.

HacTynmHow cXeMoro MoJaTKOBOTO IUIAHYBAHHS MIKHAPOIHHUX KOP-
moparliii € cxema MaTEHTHOI CKPUHBKH, BIAMOBIIHO IO SIKOI MDKHAapOIHA
KOpIOpaIlisi CTBOPIOE 3a KOPAOHOM JOYIpHIO KOMIIAHIIO Ta mepenae in
(Ha OCHOBI JOTOBOPY KYHIBII-MIPOAaKy abo JOTOBOPY MPO PO3MOALT BUTPAT)
CBOI mpaBa iHTeNeKTyallbHOI BiiacHOCTI. KpiM 11boro, mependadaeTbesi, mo
BUIUIATA POSUITI, IKI MATUMYTh Miclle Y MailOyTHbOMY, TaKOX 3/1HCHIOBA-
TUMYTBCS Yepe3 110 104vipHio Kommadiro [ 10, c. 41].

JlodipHs KOMIIaH1sA, B CBOIO YEPTy, HAJAA€ JIIIEH31I0 HA BUKOPUCTAHHS
IHTENIEKTYaabHOI BJACHOCTI TPETi KOMMaHii, ska, CIUIaYyIO4Yd POSIITI, TUM
caMUM 3MEHIIIy€ BIIacHY 0a3y OmoJaTKyBaHHsS. Y KpaiHi, e 3apeecTpoBaHa
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JIOYIpHS KOMIIaHIsA 3 MpaBaMH 1HTENEKTyallbHOI BIACHOCTI, BHACIIIOK (hyHK-
I[IOHYBaHHS PEKUMY TIATEHTHOI CKPUHBKH, POSUITI MiUISTAIOTh IMUTBIOBOMY
OTIOJIATKYBAHHIO, 10 JO3BOJISIE KOMITaHil MiHIMi3yBaTH MOJIATKOBI TUIATEXKI.
[Tpu poMy mpuOYTKH, OTPUMaHI BHACHIJOK Iepenadvi JiIeHs3ii, MaTepuH-
ChbKa KOMIIaHisl OTPUMYE B1J] JOUIPHBOI Y BUTJISAI TUBIACH/IIB.

Jlo cxem, siKi mepeadadaroTh TAKOK BUKOPHCTAHHS 1HTEIEKTyaIbHOI
BJIACHOCTI, HAJIC)KUTh CX€Ma JIBOPIBHEBOI 1HTENEKTyaabHOI BiacHOCTI. [Ipu
3aCTOCYBaHHI TaKOi CXeMH MIKHAPOHA KOPIOpaIlisi 3aCHOBYE 32 KOPJOHOM
JIOYIpHIO KOMIaHito, sika, TOMPH PEECTPAIIi0 B Iiil KpaiHi, € MOJaTKOBUM
pe3uIeHTOM B iHIIHM KpaiHi. [Ipu oMy MDKHaApOAHA KOPHOpAIisl epeaae
BCl ICHyIOYl Ta MaiOyTHiI mpaBa IHTENEKTYyaJbHOI BIACHOCTI 3a3HAYeHIN
KOMIMaHii Ha OCHOB1 JOTOBOPY KYIIBII-TIpogaxy abo T0roBopy Mpo
PO3MO/I11 BUTPAT.

CTBOpEHOI0 JOYIPHBOIO KOMIAHIEI 3aCHOBYIOTHCS IE MBI CyO-
JIOYipHI KOMITaHil B PI3HMX KpaiHax, MpU IOMY NepIla 3 HUX OTPUMYE
BUKJIFOYHO CYOJIiIIEH30BaHI MpaBa 1HTEIEKTYallbHOI BJIACHOCTI, B TOJaJIb-
oMy CyOJIIEH3yIoun iX Jpyriii kommanii B oOMiH Ha posuiti. [pyra
KOMIIaHis, B CBOIO 4epry, CyOJileH3ye mpaBa IHTEIEKTYalbHOI BIACHOCTI
OJIHIM a00 NEeKUTbKOM KOMIAHISIM, IO BXOIATH 10 CKJIaAy MIKHAPOIHHUX
KOPTOpAIliif, y SKOCTI OIUIaTH OTPHMYIOUH POSUITI, IO MEPENaloThCcs MiKHA-
poJHii kKoproparlii sk quBigenau [10, c. 24].

[lle oqHa cxemMa BUKOPUCTOBYETHCS MIXKHAPOJIHUMHU KOPIOPAIIISIMH —
11e JIOTOBIP TIPO PO3MOALT BUTpAT (puc. 2).

Kommanis 4
7'y 7'y

Kpaina 4 (1) Hepenaua
IHTEJIEKTYaIbHOT (6) JuBinennu
BJIACHOCTI

Kowmmauist B

Kpaina B X
(3) Jinensiiini

TUTATEeXi Ta p(v
(2) BinnosiganeHicTs 3a / v \

BUPOOHUIITBO Ta Tpoax Kommawnist C < > Komnanis D

(4) dorogip
Ha BUPOOHUIITBO

Kpaina C Kpaina D

(5) Mpomax npomykiii

Puc. 2. Cxema BUKOPHCTAHHS J0r0BOPY npo po3noxij surpar [10, c. 48]

Kommnanist 4 3acHOBye modipHIO KoMmmaHito B B kpaini B (kpaina
31 COPHUATIMBUM OMOJATKYBAHHSM) Ta TIOKJIada€ HAa HEl BiIMOBIIATbHICTH 3a
BUPOOHUIITBO 1 30yT MPOAYKINi 3a MekaMu KpaiHu A4, mepefarodd pa3om
13 1uM yci HemarepianbHi akTHBH. [lpW mpoMy MiKHapogHa KOpIIOparis
MPOJIOBXKYE MPOBOJUTU JIOCHIKEHHS JUIsl PO3BUTKY OO0’€KTa IHTENIEKTY-
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anbHOI BiacHocTi. [lepeaaya icHYyrOYMX 1 MOTOYHUX IPaB 1HTEIEKTyaJIbHOT
BJIACHOCTI 3JIMCHIOIOTHCS HAa OCHOB1 JIOTOBOPIB Ha KOMEpIIIMHINA OCHOBI
(B1ATIOBIAHO 10 IPUHIIUITY BUTSTHYTO1 PYKH).

Kommanis C 1 Kommanis D peectpytorbes B kpainax C T1a D
BIIMOBIIHO K Mo4vipHi koMmmanii Kommanii B. Komnanis C Ha noroBipHii
OCHOBI HeEce BIINOBIJAIBbHICTG 32 BUPOOHMILTBO BCIX MPOAYKTIB MDKHA-
POIHOI Koprmoparii i iX mpoaax 3a MexxaMmu Kpainu A, 6epe npu oMY BCi
noB’s13aH1 3 UM pusuku. Takum ynHoMm, Komnanis C BUCTyIa€ Ik OCHOBHA
KOMITaHis, BIJIMIOBIIajibHA 32 BUPOOHUIITBO 1 MPOJAXK MPOIYKIIIi TPYyITH.

Bynydan BiacHMKOM mpaB iHTENEKTyajJbHOI BIACHOCTI KOpPIOpaIii,
Kommanist B minieHsye 11 mpaBa iHTeneKTyaapHoi BiacHocTi Ha Kommanito C.
Bianosigno, Komnanis C Bunnauye posuiti Kommnanii B.

Kommanis C 3amydyae Kommawito D y SKOCTI TiApSIHUKA JUIS
BUPOOHMIITBA MPOIYKIIiT KOPIOpaiii, X049 OCHOBHI PU3HKH, TIOB’s3aHi 3 BH-
pobruTBOM npoaykilii, Hece Kommanis C. @akTruuHe BUPOOHHUIITBO TPO-
YKl MOe 3/iicHIoBaTUCA B KpaiHi D a6o B ¢imisx Kommanii D B kpaiHi
3 HU3bKUM piBHeM BuTpar. Takum unHOM, Kommanisi D BHCTymae B sIKOCTI
KOMITaHii-BUpOOHHMKA 3a KOHTPAKTOM, BIATMOBIJAIBHOI 32 BUPOOHUIITBO
npoaykiii kopropariii. Bupo6iena mpoaykmisi € BiacHicTio Kommnanii C,
sKa TPOJIa€ MPOIYKIIII0 Yepe3 TOB’s3aHi 3 HEK 30yTOBI 1 MapKETHHTOBI
KOMTIaHii IO BCbOMY CBITY.

B momanpmiomy Bci HannmpuOyTkn Kommanii B po3mOAiLISIOTHCS
y BUIJISIA1 IUBIJIEHIB HA KOPUCTh XOJJIMHTOBOI KoMmaHii [ pymu.

B minomy, came Mi>KHapOIHI Orneparlii 3 IHTENEKTYaJIbHOIO BIACHICTIO
€ YM HE HANTIOMIMPEHINIO CXEMOI0 MOJATKOBOTO TUIAHYBAHHS MiXKHAPOTHUX
KOpIopailiii, OCKUIbKM HeMaTepiaJibHI aKTUBH HUHI — OCHOBA YCHIiXy IPO-
BiTHMX KommaHii cBity. Tak, kopmopamuis Google 3Moria 3MeHIINTH 6a3y
ononatrkyBanHs Ha 3,1 mapa mon. CHIA 3a 2007-2009 poku, BUKOpHUC-
TOBYIOUM CXEMHU 3 THTEJIEKTYaJIbHOIO BIACHICTIO.

Cxemu, MOB’s3aHl1 3 1HTEJNEKTYaJIbHOIO BIIACHICTIO, TaKOXK AKTUBHO
BHUKOPUCTOBYIOTHCS TAKMMH KOPIIOPALsIMU SIK Amazon, Starbucks ta Vodafone
(ocobmuBo 110 2015 p.), mpuyoMy JyIst TIOKpaIieHHs eeKTy 3a3HaueHl MOAei
KOMOIHYIOTBCSl 3 1HIIMMH CXEMaMH MOJATKOBOTO IUIaHyBaHHSA. MoBa ie
B TMIEPIITY YEpTy PO BUKOPUCTAHHS MIKHAPOIHUMH KOPIOpAIliIMU TIepeBar
NPaBWII PE3UICHCTBA B PI3HHUX JepKaBax Ta/a00 MOKJIMBOCTEH IMEPEMIlICHHS
npuOyYTKIB 10 FOPUCIUKIIHN CIPUSTIMBIIINM MOJaTKOBUM 3aKOHOABCTBOM.

HaiisickpaBiliuM NpUKIaoM MOAATKOBOTO IJIAHYBaHHS 13 3aCTOCY-
BaHHS CXEM 3 IHTEJIEKTYaJIbHOIO BJIACHICTIO € JOCBiN Kopropamii Google.
VY 1998 p. kommaHnis Oyna 3apeectpoBana y CIIIA, ne monatok Ha mpuOyTOK
ckinagaB 35 % [13], 1 copsiMmoByBajla CBOIO ISNIBHICT Ha CYTTEBE 3MEH-
mieHHs1 0a3u omnoaatkyBaHHS. [0 MOMEHTY CyTTEBOTO 3pOCTaHHS BapTOCTI
aKTUBIB IHTEJIEKTYaJIbHOT BJIACHOCTI BCli MpaBa Ha Hei Oynm mepemaHi
Ipma”AChKii mouipHi kommauii [reland Holding Limited (IHL) depe3
JIOTOBIp TIPO po3mojiia BUTpaT. BHacnigok Ttakoi yrogu IHL HaGyma mpaBo
BUKOPUCTOBYBAaTH TpaBa IHTEJEKTYyalbHOI BIACHOCTI Kopmoparii Google
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y Kpainax €pponu, biusskoro Cxony ta Adpuku. 3 oriasay Ha iCHyBaHHS
YroAM MpO PO3MOJILI BUTPAT J0JlaHa BAPTICTh, MOB’s13aHA 3 BUKOPUCTAHHSIM
IHTENEeKTyaIbHOI BIACHOCTI Kopriopaitii, popmyBanacs tenep He nume y CLLA,
a i B Ipmangii. SIk Hachimok, 3HayHa yacTWHa NpuOYyTKYy /HL mana Oytu
00’ekTOoM omomaTkyBaHHsS B Ipmanaii. BuOip Ipnanpii, sk kpaiHu pos-
MIIIIEHHS] JOYipHBOi KOMMaHii, OyB HEBUNAJAKOBUM — CTaBKa TOJATKy Ha
npuOyTok cknamana 12,5 % [14], ipmasami BUTbHO BOJIOMIIN AHTIIIHCHKOO
MOBOIO 1 MpaBwiia TpaHC(EPTHOTO MIHOYTBOPEHHS HE Misiiu [ 15].

3rofoM 10 CTPYKTYPH YIPABIIHHS OyJIu TOJYyYEHI I Bl KOMIMaHii —
Dutch Intermediate Holding Company (DIHC) y Hinepnangax i KOMITaHis
Google Ireland Limited (GIL) B Ipnannii. [HL nagana minensito Ha yrpas-
JHHA JIIEH31HHUMH TUIaTe)KaMH Ta KOOPAWHALI0 TOB’S3aHOI JISIIBHOCTI
B Kpainax €Bponu, bimmspkoro Cxomy ta Adpuku xommanii DIHC, sika
3rogoMm Oyna cyoOmineH3oBana kommadiero GIL [16]. Taka crtpykrypa
yIpaBIliHHA J03BosMa Kopropallii Google 3MEHIIUTH CTaBKY OINOAATKY-
BaHHs 110 12,5 % [17].

[Momanbmri kpoxu kopropatii Google 6ynu moB’s3aHi 31 CTBOPEHHAM
CXEMH TOBHOTO YHUKHEHHS CIUIATH MOMAATKIB. [ mporo ¢GakTuyHUN Ke-
piBHUI opran kommanii /HL OyB nepemimienuii Ha bepmyaceki octposu [16].
Le#t kpok MaB 3HAYHWN MO3UTHBHUHA €(PEKT Ha MOAATKOBI 3000B’S3aHHS
KOpIoparii, OCKIJIbKM aMepuKaHChKi (ickampHi opranu BBaxanu [HL
1pJIaHICHKOI0 KOMIIAHIEI0, a 1pJIaHJIChKI MTOJATKOB1 OpraHu — O€pMY/ICHKOIO.
Kpim 1iporo, BignosigHo 10 JupexktuBu €C moa0 posiTi Ta BicoTKiB [18]
ta JloroBopy mpo YHHKHEHHS MOABIMHOrO omomaTKyBaHHs Mik Hinep-
nangamu Ta Ipnannmiero [19] He BUHUKANO KOJHUX TOJATKIB Ha JOXOIU
HEPE3UJICHTIB 3a JIIEH311HI MmIaTexi 3 kpaiH €Bponu, bauszskoro Cxomy
ta Appukn no Hinepnannis. BigmosigHo, mpubyTtku, otpumani /HL, no
nepepaxyBaHHs Ha PaXyHKH OepMYIChKOT KOMITaHil HE OMOJaTKOBYBAIIUCS.
Takum unHOM, 3amicTh 35 % kopmnopaiieto Google crnadyBanocst 6J1HM3b-
ko 2,2 % 1momaTKiB.

Jlis xopriopanii Google 0OCHOBHHM HEHOIIKOM PO3TIISTHYTOI CXEMH
€ cknagHicTh oTpuMmanHs akiioHepamu CILA musinenniB. s oTpumaHHs
JUBIICH/IIB HEPO3MOIUICHUN MPUOYTOK, OTPUMAHUN 332 KOPJIOHOM, Mae OyTH
penatpiiioBanuii B CIIIA, ne Bin Oyne omogaTkoBaHHU 3a CTaBKOIO 35 %.
[ToBepHEHHSI KOIITIB MOMJIMBE JIUIIE 33 yYMOBH 3aCTOCYBAHHSI PEXHMY
«MOJaTKOBUX KaHIKY/», ajie Moji0Ha iHIIlaTHBa HE 3HAMIUIA MATPUMKY
Konrpecy CHIA. binbie Toro, chboroaHi Mi>KHapOIHI 1HIIIIATUBY HAIlJICH]
HA YHEMOXKJIUBIICHHSI BUKOPUCTAHHS PO3TIISTHYTOT CXEMH.

3 omsiAy Ha Te, M0 PO3TJISHYTI CXeMH ChOTOAHI HAHOUIBII aKTHBHO
BUKOPUCTOBYIOTHCS Y MIDKHApPOAHIA TMPAaKTHINl, CBITOBOK CIHUIBHOTOIO
PO3pOOISAIOTECS IHCTPYMEHTH MPABOBOTO OOMEXEHHS iX 3aCTOCYBaHHS.
[TepeBaxkxHa OiNMBIIICTH KpalH aKTUBHO BIPOBAIKYE B IMPABHIA HOPMY
TOHKOI KamiTamizarii, o poOUTh BUKOPHUCTAHHS IO3WK MK TOB’S3aHUMU
KOMITaHISIMU HEMOXXJIUBHM a00 HeepeKTUBHUM. [IpOoTATOM OCTaHHIX POKIB
OyJi0 BIOCKOHAJIEHO 3aKOHOJIAaBCTBO 010 JOTOBOPIB MPO PO3MOIiN BUTPAT,
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o0 3MeHInye e(EeKTUBHICTh BUKOPHCTAHHS CXEM Ha OCHOBI oIleparrii
3 IHTEJIEKTYaJIbHOIO BIIACHICTIO.

[Tpyu bOMY KITIOYOBOIO XapaKTEPUCTHKOIO TIOJIATKOBOTO TUTAHYBAHHS
MDKHApOJHUX KOPIOpAIii € HOro JUHAMIYHICTH: HOBI i HOBI CXE€MHU PO3-
POOJISFOThCS TUIATHUKAMU MTOJIATKIB /ISl pO3MHUBAHHS 0a3M OIMOAATKYBaHHS,
BUXOJISTYMU 31 3MiHH TPaBOBHX HOPM B OKpeMHuX KpaiHax. Ha mamr morisin,
came THYYKICTh IIUX CXEM, 1[0 BUKOPUCTOBYIOTHCS MIKHAPOHUMHU KOpITOpa-
1isiMy, 1 ctana nepeaymMoBoro po3pooku OECP inimiatuB BEPS (Base Erosion
and Profit Shifting), HallleHUX Ha MPOTHAIID PO3MHBAHHIO T0JATKOBOT
0a3u Ta BUBEACHHS MPHOYTKY 3-Mi7 onogaTkyBanHs [ 1]. 3anpononosasni 15
IHIIIaTUB, CIPSMOBAHI HA MPOTHUJII0 MOJATKOBOMY IIAHYBAHHIO MiKHAPOJI-
HUX KOPIIOpaIlii, 1 MiCTUTh TOJIOKEHHS MO0 MATOTOBKH 3aX0/IiB 3 MUTaHb
OTIOIaTKYBaHHS KOMIaHii y cepi mudpoBoi eKOHOMIKH, YCYHEHHS BiMiH-
HOCTEH B OMOAATKYBaHHI TOPUIHUX IHCTPYMEHTIB (3 METOI0 YHEMO>KJIHB-
JIEHHS CXEM, 10 BUKOPHCTOBYBAIKCS Kopriopalliero Starbucks), mocuneHHs
peryntoBaHHs (YHKIIOHYBaHHS «KOHTPOJIbOBAHUX 1HO3EMHHUX KOMITaHii»,
TIOCWJICHHSI KOHTPOJIIO HaJl BUKOPUCTAHHSM IPOIEHTHUX BUTPAT JJIST PO3MU-
BaHHs 0a3uW OMOAATKYBaHHS, BIOCKOHAICHHS MPOIECiB 0OMIHY 1H(MOpMAIII€0
y IOJATKOBHUX LIAX, YHEMOXKJIMBIICHHS! BUKOPUCTAHHS YTOJ] PO YHUKHEHHSI
MOJIBIHHOTO OTIOJIJATKYBAaHHS B CXeMaX IMOJAATKOBOTO IJIAHyBaHHS.

Oxpema yBara mpujaijieHa PETyIIOBAHHIO JiSUTBHOCTI Cy0’€KTIB MiX-
HapOJIHUX KOPIIOpAIliif, SKi MAaKTh CTATyC IOCTIHHUX MPEICTaBHHUIITB,
ofieparliii 3 HemaTepiaJlbHUMU aKTHBAMH Ta YTOJ PO PO3MOILT MPOAYKIIii.
AKTyaJlbHUMH € TaKOXX HOPMH, IO CTOCYIOThCS OOMiHY iH(OpMaIli€eo
y chepi OmogaTKyBaHHS MiX TOJATKOBUMHU OpraHaMu KpaiH-y4acHUIIb
(10, SIK y BUIAKY 3 Koprioparier Starbucks, MOXe CTUMYITIOBATH KOMIIaHIFO
NPUIHATHA PIlICHHS MPO MPUITMHEHHS BUKOPUCTAHHS CXEM TI0JIATKOBOTO
IUIaHyBaHHS), (hOpMyBaHHS YHI(IKOBAaHMX BHMOT ISl MIATOTOBKU JOKYyMEH-
Tarii moa0 TpaHCHEPTHOrO I[IHOYTBOPEHHs, BAOCKOHAJICHHS MEXaHi3MIiB
BUPIIIEHHS CIIOPiB, a TAKOK BHECEHHS 3MiH Yy IBOCTOPOHHI YTOIH.

BucnoBku. Cuctema HOPM TIPAaBOBOTO PETYIIOBAHHS IOJAATKOBOTO
TUIAaHYBaHHSI MDKHApPOJHUX KOPIIOpalliii 3HAXOJHUTHCS Ha eTari (GopMyBaHHS.
B Mi>)kHapOAHHX JOKYMEHTaX, SIK i B 3aKOHOJABCTBI OKpEMHUX KpaiH, HemMae
BUYEPITHOTO BU3HAYEHHS MPABOBOI CYTHOCTI JTAHOTO SIBHINA, XOU OKpeMi
fioro o3Haku MOXxHa 3HaiTH y myOmikarmisx OECP, €Bponeiicpkoi Komicii,
3BiTax ¢ickanpHuX opradiB CIIIA ta BenukoOpuTaHii.

OcHoBHa Tipo0JieMa TPaBOBOTO PETYIIFOBaHHS TTOIATKOBOTO ITaHYBaH-
HS MIKHAPOJHUX KOPIIOpAIiil MOB’si3aHa 3 THUM, IO TUIATHUKH TOJIATKIB
CTIPSIMOBYIOTh CBOIO JISUTBHICTH Y JTO3BOJICHUX 3aKOHOJABCTBOM HAIpsIMKaXx,
TUM CaMUM [IiFOYM BHKJIIOYHO B 3aKOHOJaBYiil moniuHi. Lle 3ymoBiroe
HAI[IOHAJILHUX 3aKOHOJMABIIIB 3MIHIOBATH CaMy CYTh 3aKOHOJIAaBCTBa, a HE
BIIPOBA/DKYBaTH HOBI CaHKII 3a Horo mopymeHHs. s 6e3mocepenHpoi
IMIJIEMEHTAIlIl TaKUX MIIXO0JIB MOTpiIOHA €JuHA KOHCOJIJOBaHa TOJIITHKA
Ha HaIlOHAJILHOMY Ta MiXHapoaHomy piBHsX. Cmia 3a3HaunTH, 1m0 QyHIa-
MEHTaJIbHI 3MIHH JI0 OTOAATKYBaHHS MIXHAPOIHUX KOpHOpaliid MOBUHHI
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OyTH 3ampoTIOHOBAaHI U y3TOJKEHI CIIOYAaTKy Ha MIKHAPOIHINA apeHi, ajpke
HEMOXJIMBO OOpOTHCS 3 MOJATKOBUM IIJIJaHYBAHHAM BHUKIIOYHO Ha Ha-
IOHAJBHOMY PiBHI, a BXX€ MOTIM IMIJIEMEHTYBATH 3a37aJierib BUPOOIIeH]
IiIX0/IM B HallIOHAJIbHE 3aKOHOJABCTBO.

Jns Ykpainu, sik 1 AJid 1HIIKNX KpaiH CBITY, MPOTHAIS MOJATKOBOMY
IUIAHYBAHHIO MDKHApOTHHUX KOPIIOpamiid Ha/I3BHYaiiHO BakiuBa. Came ToMy
VYkpaina Ha nouatky 2017 p. nmpuemnanacsi 10 40TUPHOX iHIMiaTHB BEPS,
X04ya BHECEHHS 3MiH /10 MOJIaTKOBOT'O 3aKOHOJABCTBA BIJMOBIIHO /10 YMOB
IHIIIATUB HUHI TPAKTUYHO HE 3IIMCHIOETHCS a00 3IHCHIOETHCS JTOCHUTH
MOBUTHHO. YKpaiHa J0Ci He BUSBMIJIA HAMIPIB aHi MO0 IMIUIEMEHTAITiT TIPaBUIT
KonTponboBaHux iHO3eMHUX KOMIIaHiH, aHI HOPM, SIKi YHEMOKJIMBIIIOIOTh
YHUKHEHHSI peecTpauii MOCTIHHOTO MpeAcTaBHULTBA. J(OCUTH MOBLIHHO
BITPOBA/KYIOTHCS. HOPMU IIOJI0 aBTOMATHYHOTO OOMiHY iH(OpMAIIiEr0 TIPO
¢diHaHCOBI paxyHKH HEPE3UICHTIB 32 MDKHAPOIHUM cTaHnaprom (Common
Reporting Standard), sixe mouHe AiATd 3a O(IIHHUMH TOBITOMICHHAMHU
MinictepctBa (inanciB Ykpaiam 13 2020 p., Xoua Takuih KpOK €
OCHOBOIIOJIO)KHAM y TIPOTH[Ii TMOJATKOBOMY TUIAHYBAaHHIO MIKHAPOIHHUX
kopropariiit [20]. 3akononpoekt «IIpo BHecenHs 3miH n0 [lomatkoBoro
KOJZIeKCY YKpaiHU 11070 3ano0iraHHs po3MUBaHHIO 0a3u OMOJaTKyBaHHS
Ta TIEPEHECEHHIO MPUOYTKY B OQIIOPHI 30HW», KU Mae OyTH MPHIHITO
BIIMIOBIIHO 10 3000B’si3aHbh YkKpainm B Mexax BEPS 3 11.05.2016,
3HaXOJUTHCA Ha pO3MIIsil y komiTeTax BepxoBHoi Pagu Ykpainm [21].

3 oAy Ha Te, Mo OOMIH MOJATKOBOK Ta (iHaHCOBOK iH(OpMa-
Ii€10, YHEMOXKJIMBIICHHS! YHUKHEHHS PE€ECTpallii MOCTIHHOTO MpeICTaBHUIITBA,
a TaKOXX KOHTPOJb 32 AISIbHICTIO KOHTpOIbOBAaHMX 1HO3EMHUX KOMITaHIN
€ KITFOYOBUMH KPOKaMH JJIsl IPOTH/IIT 3aCTOCYBAHHIO CXEM I0JIaTKOBOI'O I1jIa-
HYBaHHSI MDKHApOJHUX KOpHopauiil B YKpaiHi, iX iMIUIEMEHTalisl Ma€e CTaTh
OJTHMM 13 OCHOBHHX €TalliB PO3BUTKY HAI[IOHAJIHHOTO 3aKOHOJABCTBA Y KPaiHH.

B Vkpaini mae 6ytu chopMoBaHU# €IMHUN KOMITIEKCHUH MiAX1] 10
MPAaBOBOT'O PETYJIIOBAaHHS MOAATKOBOIO IUIAHYBAHHS MDKHAPOJHHUX KOpIiopa-
ITiif, 110 JIO3BOJIUTH BU3HAYHTHU KIIFOYOBI CEpH PU3UKY Ta PO3POOUTH NTi€BY
cUCTEMY MPAaBOBUX HOPM JUII OOMEXKEHHS! HETaTUBHOI'O BIUIMBY PO3IJISTHYTOI
NPAKTUKU HA BITYM3HSAHY €KOHOMIKY.
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Melnyk Y. The legal framework of tax planning of multinational corporations.
Background. The activities of the international corporations completely change

the system of international business, forming new challenges and tasks for States and
international organizations. One of the most threatening consequences of the interna-
tionalization of economic activity is tax planning, which is widely used by international
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corporations. Tax planning of multinational corporations is a process of using the
differences in the tax legislation of the countries where are placed the companies, groups,
for the legitimate reduction of the tax base. The practice of tax planning of multinational
corporations today has more than 400 different schemes, which are constantly improving
and become more complex.

Analysis of recent researches and publications. Problems of legal regulation of
legal relations in the sphere of taxation in Ukraine and in the world is the object of
research of such scientists as O. Minaieva, D. Piddubna, A. Salienkov, V. Marchenko, T.
Tsymbal, Yu. Onishchuk, I. Pasichna. Some aspects of the reduction of the tax base have
become the subject of research of such scientists as D. Getmantsev, 1. Kucherov, M.
Kucheriavenko, O. Nogyna, N. Onishchuk, 1. Mizina.

The aim of the article is justification of improvement directions of legal
regulation of multinational corporations’ tax planning on national and international levels.

Materials and methods. When writing scientific article, the optimal set of
scientific and special scientific methods, including such methods as abstraction,
deduction, analysis, synthesis, logical-legal, sociological, etc. is used from the point of
view of the objectives of the study. The acts of current legislation of Ukraine and the EU,
statistical, scientific and legal publications on tax planning of international corporations
form the Empirical basis of the article.

The results of the study. A key stage in the research of legal regulation of tax
planning of multinational corporations is the analysis of the major schemes that are
widely used by corporations to substantially reduce the tax base. The working documents
of the European Commission include the scheme of using offshore and hybrid loans,
hybrid units, as well as intellectual property transactions, which are the most common in
international practice. Basic schemes that are used by the international Corporations are
the schemes of the offshore loan, hybrid loan (loans through hybrid financial
instruments), patent box, duplex intellectual property etc.

Conclusions. The main problem of legal regulation of tax planning of
multinational corporations is connected with the fact that taxpayers direct their activity
in allowed by the law areas, thereby acting exclusively in the legal area. For Ukraine as
for other countries, counteracting to tax planning of multinational corporations is
extremely important. That is why in the beginning of 2017 Ukraine joined the four
initiatives of the BEPS, although the amendments to the tax legislation in accordance
with the terms of the initiatives are practically not carried out currently or are carried
out rather slowly. Ukraine still has not expressed any intentions regarding the
implementation of the rules of Controlled foreign companies or rules that make it
impossible to prevent registration of a permanent establishment. The implementation of
the norms for the automatic exchange of information about non-resident financial
accounts according to the International Standard (Common Reporting Standard), which
will begin to operate according to official reports of the Ministry of Finance from 2020,
is slowly being implemented.

Keywords: international corporations tax planning, legal regulation, dilution
tax base erosion, BEPS, thin capitalization rule.
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MEJBHUYEHKO Pycaan,
acmipaHT Kagenpu 3araJbHONPaBOBUX AUCHUILIIH
KuiBcbKOro HaIioHATEHOTO TOPTOBEIHLHO-EKOHOMIYHOTO YHIBEPCUTETY

AEPKABHUM ITPUMYC
Y COEPI TPAHC®EPTHOI'O
IITHOYTBOPEHHSI

Ilpoananizoeano 3axo0u 0epicaBHO20 NPUMYCY 3d NOPYULEHHS NPABUL MPAHC-
gepmnoeo yinoymeopenus 6 Yxpaini. Bucgimieno nooamxosi, aominicmpamusHi ma
KPUMIHATbHI CKAAOU NPABONOPYULeHb, KL MOJNCYMb MAmu Micye npu NOpYUEHH naam-
HUKAMU nOO0amKie npasun mpaucgepmuozo yinoymeopenus. Hadano npaeogy oyinxy
KOJCHOMY i3 3aX00i8 0epiHCcA8HO20 NPUMYCY, AKI MOXNCYMb OYMU 3ACMOCO8AHI 34
HOpPYULeHHsI NPAGUTL MPAHCHEPMHO20 YIHOYMBOPEHHSL.

Knwwuosi cnosa: tpanchepTHe IIHOYTBOPCHHS, MOPYIIIECHHS TPABWIL, TIOIATKOBHIMA
KOHTPOJTIO, 3aXO0/IH JEP’KaBHOTO MIPUMYCY, BiAIOBIAAIBEHICTD.

Menvnuuenxo P. I'ocyoapcmeennoe npunyscoenue 6 chpepe mpauncgepmmnozo
uenooopazosanus. Ilpoananuszuposanvl mepsvl 20cy0apCmMEeHHo020 NPUHYIHCOEHUs 34 HA-
Pyuienie npaguil mpauchepmuozo yenoobpazosanus 8 Yrpaune. Oceewenvl HAN0208ble,
AOMUHUCMPATHUGHBIE U V2OJI08HbIE COCMABLL NPABOHAPYUEHUL, KOMOPble MO2YI UMEemb
Mecmo npu HapyuwieHuu Haro2oNaAamerbWUKaMy npasuil mpanchepmnozo YeHooopa308anusl.
Jana npasosas oyenxa Kaxicoomy uz mep 20CyOapCMEEHHO20 NPUHYIHCOEHUSl, KOMOpble
Mo2ym Ovlmb NPUMEHeHbL 3a HapyuleHue NPasul MpaHcHepmHo2o YeHooOPA308aHUSL.

Kniouesvie cnosa: TpancdepTHOEe LEHOOOpa3OBaHWE, HAPYILIEHHE MPaBUIL,
HAJIOTOBBIF KOHTPOIIb, MEPHI TOCYIaPCTBEHHOTO MPUHYKIEHHUS, OTBETCTBEHHOCTb.

IMocranoBka mnpodJjemu. besnepeunum € Toi dakt, mo Oyab-sKi
npaBuia TPaHC(PEPTHOTO IIHOYTBOPEHHS BTPATATH O3HAKU 3aralibkHOOOOB’sI3-
KOBOCTI, a BIATAaK 1 CBIf CEHC, SKIIO iX BUKOHAHHS HE Oyjae 3abe3reueHo
3aX0/1aMH JIEP>KaBHOTO MIPUMYCY.

AwmepukaHcbkuii cyans Xenn me B 1935 p. chopmyBaB cymoBmii
NpPELEIEHT, CYTh SKOr'0 MOJISATae B TOMY, 110 KOXKE€H Ma€ MpPaBO OpraHizy-
BaTH CBOi CIIPaBH y TaKHil CrociO, mo0 MmoJaTKu OyJIu SKOMOTa MEHIITUMU,
OCKIUJIBKH HE iCHy€e Oynb-SKOTO, HaBiTh MAaTPIOTHYHOTO, OOOB’SA3KY CILIady-
BaTH Outbmie (cmpaBa «Gregory v. Helvering»). AHanori4Hoo € mpaBoBa
MO3UIIIS BIIOMOTO aHTIMCHKOTO Cyai jopaa Temmiemana, sikuit B 1992 p.
B CBOEMY DIIICHH] 3aKpINMUB HACTYIHY JOKTPUHAILHY MO3UIlII0 — HE ICHYE
MOpaJi B IOJIATKaX, & TAKOK HE3aKOHHOCTI 1 aMOPaIbHOCTI B iX MiHiMi3aIlil
(ctpaBa «Ensign Tankers (Leasing) Ltd v. Stokes») [1, c. 101].

© Meabunyenko P., 2017
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OcHoBHa MeTa Oyap-AKOTO Oi3HECY — OTpUMaHHS NPHOYTKY —
00yMOBITIOE TOM 00’€KTUBHHU (aKT, IO BIACHUKHU (KEPIBHUKH) Oi3HECy
HAMararThCsl MAKCUMAJILHO ONTUMI3yBaTH CBOi BUJATKHA, B TOMY YHCIi
MOJIATKOBI, 32 JOTIOMOTOI IHCTPYMEHTIB TPaHC()EPTHOTO MIHOYTBOPEHHS.
[IpupognuM € Te, IO IUIATHUKU TOJATKIB MParHyTh MiHIMI3yBaTH CBO1
IT0JIATKOBI 3000B’I3aHHS BCIMa MOKJIMBUMHU 3aKOHHUMH METOJAMH, TOJI SIK
Jiep’kaBa Ma€ Ha METI BCTAHOBUTH CIIPABEJIMBI MOJATKOBI 3000B’sI3aHHS
1 MPOKOHTPOJIIOBATH SIKICTh X BUKOHAHHS. BinTak mogaTkoBe mpaBo MOBUHHO
BCTAHOBUTH OallaHC MIXK MPUBATHUMH 1HTEpeCcaMHy IJIATHUKIB MOJATKIB Ta
nyONiYHUM 1HTEpEeCOM Aep:KaBH. 3 OISy Ha 1€ 3a MOPYIICHHS BiAIO-
BiJTHUX TPaBWJI Jiep>KaBa MOBHHHA BCTAHOBIIIOBATH YiTKi BUIU FOPUIUIHOL
BIJIMOB1IAJIBHOCTI, SIKi € HEBIJI'€EMHUM €JIEMEHTOM MEXaHI3MY PeryItOBaHHS
MOJIATKOBHUX IPABOBIJHOCHH. [HIMMMU ClIOBaMH, HE TUIATHUKH MOJATKIB
NOBHHHI AyMaTH PO TEOPIIO CIPABEUTUBOTO CIIPABIITHHS MTOIATKIB, a JepKaBa,
sIKa TTOBUHHA C(POPMYBATH MMOJIATKOBE 3aKOHOAABCTBO O€3 MPOTraIvH Ta KOJIi31i.
3a3HaveHe 1ie OUIbIIE aKTyalli3ye€ThCs CTOCOBHO MOJIATKOBOTO KOHTPOJIIO
TpaHC(PEPTHOTO IMIHOYTBOPEHHS, OCKUIBKU B JAHOMY BHUMAJKY HAETHCS PO
BEJIMKUX TUTATHUKIB MOJATKIB, SIKI BEAYTh CBOIO TOCHOJAPCHKY isITbHICTh
y PI3HHUX MOJATKOBUX IOPUCIAUKITISX.

AHanxi3 ocTtaHHix Aociaigxkens i myOJikauniii. Anamizy mpobGiem
3aX0J[iB JEPKaBHOTO MPUMYCY 3a TMOPYIIEHHS TpaBuil TpaHChepTHOTO
I[IHOYTBOPEHHSI YaCTKOBO TOPKAJIHCS y CBOIX HAYKOBUX JOCIIIMKEHHIX
taki BueHi, sk C. Jbxeitmc, Y. HoyoOc, JI.T'ermanneB, P.Makapuyk,
5. Tonkauos, I. Kyuepos, JI. Boponosa, M. Kyuepsasenko, H. IIpumsa,
M. Manenuk, O. Horina, H. }O. Onumyk, 1. Misina, JI. Koass [1-9] ta iH.

He mnpumenmryroun BaroMocTi [OCHIKEHb LHUX BYEHUX, CHIA
3a3HAYNTH, 110 B MMPABOBIN JTOKTPUHI HE JOCITIIKYBaJIOCh MUTAHHS 3aXO/liB
JIEP’KaBHOTO MPUMYCY 3a MOPYIIEHHS MPaBUI TPAHCPEPTHOTO IMIHOYTBO-
peHHs B YKpaiHi. Ik mpaBuio, HasBHI B IOPUIUYHIN JITepaTypi mparli, sKi
CTOCYIOThCS TpaHC(EPTHOTO IMIHOYTBOPEHHS, MPUCBIYCHI BY3bKiid MMPaBOBii
npoOJIeMaTHIll Ta HOCSATH €Mi30JUYHUH Ta (hparMeHTapHUHN XapaKTep.

MeTo10 cTaTTi € CUCTEMHU aHaji3 3aX0/iB JIeP>KaBHOTO MPUMYCY,
K1 32 TIOPYIICHHS MpPaBUJl TPAaHCPEPTHOTO LIHOYTBOPEHHSI MOXYTh 3aCTOCO-
BYBATUCh YIIOBHOBAXEHUMU OpPTaHAMH.

Marepianu Ta metoau. TeopeTuuyHy OCHOBY CTAaTTi CKJIaJIM HAYKOBI
mpalli BUCHHX 3 PI3HHUX Tajy3ei mpasa, sSKi JOCIHKyBaIu MPoOIeMHu 3/1ic-
HEHHS JIep)KaBHUMHU OpraHaMu TMOJaTKOBOTO KOHTPOJO TpaHCPEPTHOTO
iHOyTBOpeHHS B YKpaiHi. Takoxx BuKopucTaHi (inocodcbki METOIH Ti3-
HaHHS (MlaJIeKTUYHUHN, TePMEHEBTHYHWH ), 3araJbHOHAYKOB1 METO/M TTi3HAHHS
(aHamni3 Ta CUHTE3, CHCTEMHO-CTPYKTYpPHUH, MOJIETIOBAHHS, a0CTparyBaHHS,
(dbopMaTbHO-TOTIYHUH, ICTOPUYHMUIA) Ta CIIEialibHI METO/IH, 0 BUKOPHUCTO-
BYIOTBCSI Y MPaBO3HABCTBI (METOAM TIIyMadeHHS HOPM IpaBa, FOPHUIUKO-
JOTMaTUYHHM, TOPIBHAIBHO-TIPABOBHI).

Pe3yabTaTtu gocaigskeHHsi. 3arajabHi MOJOXKEHHS BIIIMOBIIATBLHOCTI
3a MOAATKOBI MpaBOMOpyIIeHHs 3akpimieHi B riasi 11 IlogatkoBoro ko-

ISSN 1028-7507. 30BHilIHsI TOPTiBAs: eKOHOMIKa, pinaHcy, rpaso. 2017. No 5 163



IIYBAIYHE ITPABO

nekcy (mam — I1K) Ykpaiau, ge ct. 111 3akoHOomaBeIb mepea0auuB TaKi BUIH
BIZITIOBIIATBHOCTI y c(epl MOJaTKOBUX BITHOCHH sK (hiHAHCOBA, aJMiHICTpa-
TUBHA Ta KpuMiHaIbHA. [Ipy IboMy poOUTHCS YyTOYHEHHS, M0 «(diHAHCOBA
BIJITIOBIIAIBHICTE)» 3a IOPYIICHHS 3aKOHIB IOJI0 OITOJAaTKYBAaHHS Ta IHIIIOIO
3aKOHOJ]aBCTBA BCTAHOBIIOETHCS Ta 3acTOCOBYeThCs 3rifHo 3 [IK Ykpainu
Ta IHIMUMH 3akoHaMmHu. ToOto, 6e3mocepenrnro 1K Ykpainu BperyiboBye
TUIBKH MTOPSAOK Ta BUIAJIKU MPUTITHCHHS IUIATHHUKIB MOJATKIB 10 «(iHaH-
COBOI BIJMOBIAAIBLHOCTI», TOMI K IHII BUAM BiAIOBIIAIBHOCTI BPETYJIbO-
BytoThcsl Komekcom Ykpainu mpo aaMiHiCTpaTHBHI mpaBomnopyiieHHs [10]
ta KpuminaiasHUM KoekcoMm Ykpainum [11].

3axoau (hiHAHCOBOI BiANOBITATBHOCTI — II€ CHCTEMa IPHUMYCOBHX
3aXOJIB JIEP>KaBHOTO BIUIMBY KOHTPOJIOIYHMX OpPraHiB Ha CyO’€KTIB TO-
JATKOBUX TMPABOMOPYIIEHb, 3MICT SKHUX IOJISATA€ Y CTATHEHHI 3 OCTaHHIX
HECIUTAYeHUX TOJATKIB i 300piB, @ TAKOXK B 1X MOKapaHHI MUISXOM HaKIa-
JneHHs mrTpadiB Ta MEHI Yy BCTAHOBJIEHHUX MOJATKOBHM 3aKOHOJIABCTBOM
dbopMax Ta MopsKy.

XapakTepu3yrodu 3axoau (piHaHCOBOI BiANOBITANBHOCTI, CIIA Mif-
KPECIUTH, MO TATAp JOKA3YBAaHHS JIGKUTh Ha KOHTPOIIOIYHUX OpPraHax,
TOOTO Ji€ TPE3YMIIlis MPaBOMIPHOCTI TUIaTHUKa MojaTkiB (abo mie Ti
HA3WMBAIOTh MPE3YMIII€I0 HEBUHYBATOCTI TUIATHHUKA MOAATKIB). BigmosimHo
1o 1. 56.1 ct. 56 IIK Ykpainu miaTHUK MOAATKIB MOXKE OCKApKHUTH OyIIb-
sIKe PIIIeHHS KOHTPOJIOIUYOTO OPTraHy B aMIHICTPATUBHOMY YU CYJOBOMY
nopsaaky. Ilin gac mpoueaypu aaMiHICTPaTUBHOTO OCKap>KEHHSI 000B’SI30K
JOBEJICHHS TOTO, IO Oy/b-sKe HapaxyBaHHS, 3iHCHEHE KOHTPOIIOIOYNM
OpraHOM Yy BHWIIAJKaX, BU3HAUCHUX ITUM KOJEKCOM, abo OyIb-ske iHIIe
pIIIEHHS] KOHTPOJIIOIOYOTO OpraHy € MpaBOMIPHHUM, MOKJIAJA€ThCsl HA KOH-
TPOJIOOUNI OpraH BigmoBigHO 10 1. 56.4 cT. 56 IIK Ykpainu. Te x came
3HaxomuMo B 4. 2 c1. 71 Kopekcy aamiHICTpaTUBHOTO CYJOYMHCTBA Y KPaiHU —
B aIMIHICTpAaTHUBHUX CIIpaBaxX PO IPOTUIIPABHICTh PIIICHb, MM YU O€3-
JUSTBHOCTI Cy0’ €KTa BJIQJHUX MOBHOBAaXKEHb 00OB’SI30K 1010 JOKA3yBaHHS
MIPABOMIPHOCTI CBOTO pIIIeHHS, Ail 4M OE3MisIbHOCTI TMOKIATAEThCS Ha
BIJINOB1/1aua, SKIIO BiH 3amepeyye NPOTH aAMIHICTPATUBHOTO TIO30BY.

Bapto naBectu BucHoBok M. II. KyuepsiBeHka, SKuii BHOKPEMUB
HACTyIHI popmu GiHAHCOBOI BiAMOBIIATLHOCTI: CTATHEHHS BCi€l CyMU MpH-
XOBAaHOTO a00 3aHIKEHOTO IUIATeXKY B Or0KkeT y Gopmi momatky; mrpad,
110 HAKJIaJJA€ThCS MMOJIATKOBUM OPraHOM; IEHi, 10 CTATYETHCS 3 TUIaTHUKA 32
3aTPUMKY CIUIaTH MOJaTKy [4, ¢. 256]. HaBeneni dopmu nposiBsy (iHaHCOBOT
BIJIMMOBITAJIGHOCTI — 1€ Ti OKpeMi CaHKIIii, IKi MOXYTh 3aCTOCOBYBATHUCH JIO
Ccy0’€KTIB OJATKOBUX MpaBonopymeHsb. KoxHa 3 HUX € CaMOCTIMHOIO 1 HE
3aMiHs€ cOOO IHIIMX BUJIIB CAHKIIINA, TOOTO (hiHAHCOBI CaHKIII 3aCTOCO-
BYETHCS OJTHOYACHO.

Sk cnpaBemmBo 3a3naumina O. A. Horina, 0CHOBHOIO METOIO JIep)KaBU
IpU CTBOPEHHI CHCTEMH MOJATKOBOTO KOHTPOJIIO € TOCTIHHE BUSBICHHS
1 BWIYYEHHS J0 OFOJKETHOI CHCTEMH HEJIOIMOK 3 TOJIaTKIB 1 300piB, a TaKOXK
3ano0OiraHHs 3/11HCHEHHIO OPYILIEHbh OAATKOBOTO 3aKOHO1aBCTBA. CBOEYACHE
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(dbopMyBaHHS MOJATKOBUX J0XO/iB OIOJIXKETIB — OCh OCHOBHE 3aBJIaHHS, SIKE
CTOITh Mepe] MOJaTKOBUMU opraHamu [6, c¢. 30-31].

[Ipuegnyemocr no nHaykoBoi mosumii I. I. Kydepona [3, c. 143],
M. II. KyuepsiBenka [4, c. 256], H. FO. Ouunmyk [7, c¢. 127], 110 OCHOBHOO
0co0HBICTIO (hIHAHCOBOI BIAMOBIAAIBHOCTI B TIOJJATKOBOMY IIPaBi € HE MPOCTO
KapaibHa QyHKIs (HakiIaaeHHs mrpadis, eHi), a, HacaMIiepe 1, MpaBoBi/I-
HOBITIOBaJIbHA (KOMIEHcamiHa) (QYHKIIA — JOHApaXyBaHHS HECIUTaue€HHX
MOJIaTKiB, UMM 3a0e3MeuyeThCsl BIAIMKOYBAaHHS MalHOBUX BTpAT JEpKaBU
abo TepUTOpiAIbHUX TpoMall. 3pO3yMLIO, IO Jep)KaBa 3allikaBjeHa SIKOMOra
CKOpillle TIOBEPHYTH JO LEHTPAJIHLHOTO OIO/DKETYy HECIUTA4eHl TOJATKH,
OCKUTBKH BiJl I[LOTO 3AJIEKUTH TIIATOCIIPOMOXKHICTh IEPKABH B ILIIOMY.

OCHOBHMM 3aX0JIOM BIUTMBY (DiHAHCOBOI BiJMOBIJAILHOCTI 3a TIOPY-
IICHHS] TIPABWJI TPaHC(EPTHOTO I[IHOYTBOPEHHSI € JOHApPaxXyBaHHS Ta TPHU-
MYCOBE CTSATHEHHS IMOJJATKIB TI0 THX KOHTPOJIHOBAHUX OIEPAIlisiX, 32 SKUMU
Oymu 311HCHEH] TOPYIICHHS.

S0 3a pe3ynbTaTamMu MepeBipKU BUSABJICHO, III0 YMOBH KOHTPOJIbO-
BaHOI omeparii BIIPI3HSAIOTHCS BiJ YMOB, IO BIJIIOBIIAIOTH IPHUHIUITY
«BUTATHYTOI PYKW», 1[0 TIPHU3BEJIO JI0 HEMPABWILHOTO PO3PAXyHKY OOCSTY
OMOJAaTKOBYBAaHOTO MPUOYTKY IUIATHUKA MOJATKY Ta/ab0 3aHMKEHHS CyMU
MOJIATKY, CKIAMAEThCS BIAMOBITHUN aKT IEpeBipkH 3rigHo 1.a. 39.5.2.15.
m. 39.5 cr. 39 TIK VYkpainu. [licis 1p0r0 KOHTPOIIOKOYI OpraHu NpuiiMa-
I0Th IIUJIKOM TpaJulliiHe JJIs MMOAATKOBUX MPAaBOBIIHOCUH MOBIJOMIICHHS-
pilIeHHs], SIKe€ BCTAHOBJIOE OOOB’SI30K JJisl MJIATHUKA TMOJATKIB CIUIATUTU
CyMy TpOIIOBOTIO 3000B’s3aHHS Ta BHECTH BIAMOBIIHI 3MIHM JIO0 CBOET
[I0JATKOBOI 3BITHOCTI.

Hactynmuum 3axom0M BIMBy (piHAaHCOBOI BIAMOBIAAIBHOCTI 3a TIOPY-
MICHHS] TIPaBWJI TPAHCPEPTHOTO IIHOYTBOPEHHS € TOKapaHHs IIaTHUKA
MOJIaTKiB Yepe3 HakiaaeHHs mrpadis Ta neHi. [{e pobutbes mnst Toro, moo
IUIATHUKY MOAATKY HE OYJIO BHUTITHO «PU3MKYBATH», a TaKOX «OyJo 1110
BTpadatu». OueBUIHO, 110 0e3 JAOJATKOBUX IITPAPHUX CAHKIIM MIATHUK
MOJATKIB MIT OM CIIOKIHO 3aHFMDKYBATH CBOIO IIOJIATKOBY 0a3y 3a JOIIO-
MOT'0¥0 TpaHC(HEPTHUX IIIH, HIYUM IPH LBOMY HE PU3UKYIOUH (MAaKCUMYM,
10 MOrjio O HAcTaTH, 1€ JIOHApaxyBaHHs MOJATKOBUX 3000B’s3aHb BiJIO-
BiJTHO 70 TIPUHIUITY «BUTATHYTOI pykw»). llTpadu Ta mens, sk 3axomu
BIUTUBY (DiHAHCOBOI1 BiAMOBIATBHOCTI, CIPSIMOBaHI HAa BUIIPABJICHHS Ta
NEPEBUXOBAHHS MOPYIIHUKIB [MOJAATKOBOTO 3aKOHO/IaBCTBA.

tpadui cankmii 3akoHOoAaBels 3akpinuB y cT. 120 TIK VYkpainwy,
3TiHO 3 SIKOK0 TMOJATKOBE 3aKOHOJABCTBO YKpaiHW mependadae HACTYITHI
mrpadHi CaHKINT 3a MOPYUIEHHS MPaBWJI MOJATKOBOTO KOHTPOJIIO TpaHC-
(dbepTHOTO IIIHOYTBOPEHHS:

» HEIMOJaHHs 3BITYy MpO KOHTpoJiboBaHi omepanii — 300 po3mipis
MPO’KATKOBOTO MIHIMYyMY JUTS TIpaIe3aTHOi 0COOM, BCTAHOBJIIEHOTO 3aKOHOM
Ha | Ci4HsI BIJMOBITHOTO 3BITHOTO POKY;

» HECBO€YacHEe TIOJaHHS 3BiTy MPO KOHTPOJIbOBaHI oOmeparii —
1 po3mip MPOKUTKOBOTO MIHIMYMY JUIS TIpare3aTHoi 0cOOM, BCTAHOBICHOTO
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3aKOHOM Ha | CI4HS BiJIMIOBIHOTO 3BITHOT'O POKY, 32 KOXHUM KaJleHJapHUN
JIeHb HECBOEYACHOT'0 MOIaHHS 3BITY PO KOHTPOJILOBAHI onepaliii, ajie B 0y/1b-
AKOMY BUMAKy He Oinbme Takux 300 po3mipis;

» HeJCK/IapyBaHHs KOHTPOJILOBAHUX OIEpaIliil Y BiIIIOBITHOMY 3BiTi —
1 % cymu He3aaeKJIapOBaHUX KOHTPOJIbOBAHMX oOmepaiiid, ajie B OyIb-
skoMy BUNAAKy He Oinmbrne 300 po3mipiB MPOKUTKOBOTO MIHIMYyMY st
Ipare3aTHoi 0COOH, BCTAHOBJICHOTO 3aKOHOM Ha 1 CIYHS BIJITOBITHOTO
3BITHOTO POKY, 3a BC1 He3aJieKJIapOBaHi KOHTPOJIbOBaH1 Omeparlii;

» HECBO€YaCHE JICKJIapyBaHHS OKPEMUX KOHTPOJIBOBAHUX OTEparlii
y BIAMOBITHUX 3BiTaX — 1 po3Mip MPOKUTKOBOTO MIHIMYMY IS TIparie3iaT-
HOi 0COOM, BCTAHOBJICHOTO 3aKOHOM Ha | CiUHS BiIIOBIHOTO 3BITHOTO POKY,
3a KOXHUI KaJIeHJapHUM JI€eHb HECBOE€YACHOTO ACKIapyBaHHS KOHTPOJIBO-
BaHMX OIEpalliii, aie B Oyap-skoMy Bumnaaky He ouibie 300 Takux po3mipis;

» HEIMOJaHHS JOKYMEHTaIli 3 TpaHC()EpPTHOTO I[IHOYTBOPCHHS Ha
3aMUT KOHTPOJIOYOro oprany — 3 % CyMH KOHTPOJIbOBAHUX OIeEpalliid,
I0JI0 SAKWUX He Oyla mojaHa JOKyMEHTaIlisd 3 TpaHCPEepTHOTO IiHOYTBO-
peHHsI, ajie B OyJb-sikoMy BUnaaky He Ouibiie 200 po3mipiB MPOKUTKOBOIO
MIHIMyMY JUTsI TIpane31aTHoi 0coOu, BCTAHOBJICHOTO 3aKOHOM Ha | CiuHs
BI/ITIOBITHOTO 3BITHOTO POKY, 3a BCl KOHTPOJILOBaHI omeparlii, 3A1HCHEeH]
y BiIMTOBITHOMY 3BITHOMY DOIIi;

» HECBO€YACHE MOJaHHS JIOKYMEHTAIlii 3 TPaHC(PEPTHOTo IiHOYTBO-
pPEHHSI Ha 3alHUT KOHTPOJIIOIYOr0 OpraHy — 2 po3MipiB MPOKUTKOBOTO
MIHIMYMY JUIsl TIparie3/laTHOi 0COOM, BCTAHOBJICHOTO 3aKOHOM Ha 1 CidHsS
BiJITOBITHOTO 3BITHOTO POKY, 32 KOXXHHU KaJeHIApHUN JE€Hb HECBOE€YAC-
HOTO TIOJJaHHS JJOKYMEHTAIIii 3 TpaHC(PEepTHOTO I[IHOYTBOPEHHSI, ajie B Oy b-
aKoMy BUNIAAKy He Outbine 200 Takux po3MipiB.

Hageneni mrpadui caHKmii 3a MOPYIIEHHS MPaBMI TPaHCHEPTHOTO
I[IHOYTBOPEHHSI PO3PAXOBYIOTHCS, BUXOISYH 3 PO3MIPY MPOKUTKOBOTO
MIHIMYMY JUIsl TIpare3/1aTHOiI 0COOM, BCTAHOBJICHOTO 3aKOHOM Ha 1 CidHsS
MOJIATKOBOTO (3BITHOTO) POKY. AKTyaJIbHUM € YTOYHEHHS PEIaKIlii MPOXKHUT-
KOBOTO MIHIMyMY, Mpo sKy iae MoBa. Biamosiguo mo m. 11 migposaimy 10
po3niny XX «llepexigui monoxxenus» IIK Ykpaiau mrpadni (dpiHaHCOBI)
caHkiii (mrpadu) 3a HACHIIKAMH TIEPEBIPOK, SIKI 3M1HCHIOIOTHCS KOHTPOJIIIO-
IOYUMHU OpPTaHaMH, 3aCTOCOBYIOTHCS Y pO3Mipax, rmepeadadyeHuX 3aKOHOM,
YUHHUM Ha JI€Hb TPUIHSITTS PIllIEHb MO0 3aCTOCYBaHHS TaKUX MITpadHUX
(binancoBux) caHkmiii. ToOTO, mpu po3paxyHKy MITpadHHX CaHKIN 3a
OCHOBY OepeThCsl IIIOUMM y JAep)kaBl MPOKUTKOBUN MIHIMYM JJIsl TIparie-
371aTHO1 0COOM.

Kpim mTpadHHX caHKINHN, 3a MOPYIICHHS IIPaBHI TPaHCHEPTHOIO
I[IHOYTBOPEHHSI HAa CyMy TpOILIOBOTO 3000B’s3aHHS IUIATHUKA MOJATKIB
HAPAaXOBYETHCS TAKOXK TEHS 32 KOKHUW KaJICHJAPHUA JIEHb MPOCTPOUYCHHS
CIIATH TPOIIOBOTO 3000B’s3aHHS, TOOTO JI0 IMTOBHOI'O IMOTAIICHHS IIATHH-
KOM IIOJIAaTKIB CBOIX IOJATKOBUX 3000B’s3aHb (y TOMY YHCJI 3a MEpion
aJIMIHICTPATUBHOTO Ta/ab0 CyIOBOTO OCKAp)KEHHS). 3arajibHi MOJI0KEHHS 11010
HapaxyBaHHA TeHl BctaHoBieHi rmaBoto 12 [1K Ykpainu. HapaxyBanus newni
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OB’ SI3YETHCS 3 BUHUKHEHHSM TOJIJaATKOBOTO OOpPry IUIaTHUKA IMOJATKIB, TOOTO
MOPYIIEHHSM CTPOKIB BUKOHAHHS MTOJaTKOBUX 3000B’ 13aHb.

I. B. Mi3zina Bifg3Hauwuia, 110 IEHs, K CIociO 3a0e3ledYeHHs BUKO-
HAHHS [TOJATKOBUX 3000B’s13aHb, BUKOHYE CTHMYIIIOIYY Ta KOMIICHCAI[IHY
¢dyskil. CTrMynroroda (YHKITS TOJISITae B CTBOPEHHI JOJAaTKOBHX MAaHHOBHX
OOTSKEHB JJIS IUIATHUKA MOJATKIB Y 3B 3Ky 3 MOPYIICHHIM HUM TEPMIHY
BUKOHAHHS 000B’S3KYy 31 CIUIaTH MojaTKiB 1 300piB. KomreHcariiina GyHKIis
3yMOBJICHa HEOOXIIHICTIO KOMIICHCAIlli MOPYIIEHHX MaWHOBHUX I1HTEPECIiB
JIEpKaBU 1 OpraHiB MiCIIEBOIO CaMOBPSAYBaHHS 4epe3 HeCBO€4YacHE HaJl-
XOJIPKEHHS KOIITIB [0 OODKETIB Ta JePKaBHUX 1LIL0BUX (hoHMIIB [8, c. 168].

Buxonmsun 3 m. 129.4 cr. 129 IIK VYkpainu 3po3ymino, mo y pasi
BIIXHMJICHHS IUIATHUKOM IIOAATKIB BiJ IPUHIUIY «BUTATHYTOI PYKH» Y
KOHTPOJbOBAHUX OIEpalligX 1 BCTAHOBJCHHS IaHOTO (PAKTy KOHTPOJIIO-
IOYMM OPTraHOM 3a pe3yJIbTaTaMU I103aIlJIaHOBOI MOJATKOBOI IEPEBIPKU Y
dbopmi BIAMOBIIHOIO aKTy, Ha BCIO CyMy HapaxOBaHOI'O T'POIIOBOIO
3000B’s13aHHS (BKIIIOUAIOYM CYMH INTPa(GHUX CAHKIIIN), HAPAXOBYETHCS ITCHS
3a KOKHUU KaJCHOApPHHUI JEHb IPOCTPOUYCHHS CIUIATH T'POIIOBOrO 3000B’S-
3aHHS, BKJIFOYAIOUH JICHb ITOTAIICHHS, 3 po3paxyHKy 120 % piuHHX 00J1iKOBOT
craBku HamioHnansHOro 6aHky YKpaiHu, Jir0uoi Ha KOXKHUH TaKHH JICHb.

Cnix TakoX 3BEPHYTH yBary Ha Te, 1[0, BIANOBIIHO g0 1. 131.2
cr. 131 TIK VYkpainm, mpH moramieHHI CyMH IOJaTKOBOTO Oopry (#oro
YaCTUHU) KOIITH, IO CIJIauy€ TaKWH IUIATHUK MOJATKIB, y MEPIIY Yepry
3apaxXxoOBYIOThCS B PaxyHOK ITOJATKOBOTO 3000B’si3aHHA. Y pa3l MOBHOIO
MOTallleHHs CYMH ITOJJaTKOBOI'0 OOpry KOIITH, IO CINIAYY€ TAKWM IJIaTHUK
IOJATKIB, B HACTYITHY YEPr'y 3apaxOBYIOTLCSA Y PaXyHOK IToraiieHHs mrpadis,
B OCTAaHHIO Yepry 3apaxOBYIOTBCSA Yy paxyHOK neHi. OueBHIHO, OCTaHHE
CIIPSIMOBAHO Ha T€, 100 IIATHUK IOJATKIB SKOMOTa IIBUJIIE CIIATUB YCl
CBOI MOJATKOB1 3000B’s13aHHs, 00 JeprKaBa 3allikaBjeHa HE CTUJIBKM B IICHI,
SK B OIEPATHMBHOCTI HAIIOBHEHHS JepkaBHOro Orojpkery. I1lo crocyeThes
IIEHI, TO BOHA 3apaXxOBYIOThCI JI0 OIOJDKETIB a00 ACPKaBHHUX IIHOBHX
GOHIB, 3T1THO 13 3aKOHOM JI0 IKUX 3apaXxOBYIOTHCS BIAMOBIHI MTOAATKH.

3axoau aJMIHICTPAaTUBHOI BIAIIOBIJAJBHOCTI — II€ CUCTEMa MIPUMY-
COBHX 3aXOJIB JCP>KaBHOI'O BILIMBY KOHTPOIIOIOUMX OPraHiB Ha CyO’ €KTIB
aJMIHICTPATHBHUX MPOCTYIKIB, 3MICT SKUX IOJIATa€ Y HaKIaJACHHI HA BUHHUX
oci0 agMIHICTPAaTUBHHMX CTATHEHb MaifHOBOT'O, MOPAJIbHOI'0, OCOOMCTICHOTO
YH 1HIIIOTO XapaKTepy y BCTAHOBJICHUX aJMiIHICTPATUBHUM 3aKOHOIaBCTBOM
dbopmax Ta MOPSIAKY.

VY BuUmaaKy MPUTATHEHHS 0COOW 0 aAMIHICTPATUBHOI BiJIIOB1IAJb-
HOCTI TATap JOKa3yBaHHS TaKOX JIGKUTh Ha KOHTPOJIOIYHX OpraHax.
OcranHe BuIMBac 3 4. 2 c¢t. 71 Komekcy aaMiHICTpaTUBHOTO CYJOYMHCTBA
Vkpainu, BIANOBIAHO A0 SKOI B aJMIHICTPAaTUBHUX CIIpaBax PO HPOTH-
MIPaBHICTh PIIICHb, A YM OE3ISNIBHOCTI CY0’€KTa BJIAJHUX ITOBHOBAKCHD
000B 30K IIOJIO JIOKAa3yBaHHS IPaBOMIPHOCTI CBOTO PIIICHHS, il 4M 0e3-
TISUTBHOCTI TOKJIQJAA€EThCA Ha BIAMOBIIAYa, AKIIO BiH 3amepedye MpOTU
aJMIHICTPATUBHOTO TIO30BY.
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Bnanoro € xapakrepuctuka JI. B. Koanb, sika posrisigae agmiHicTpa-
TUBHY BIJMOBIJAIbHICTh SK PENPECHUBHUN BUJ BiAMOBIAAIBHOCTI, €
MOKapaHHS Ma€ XapaKTep OCOOMCTOrO 3a3HAHHS KapW, a BIIAJHUI BILIUB
CIPSIMOBYETBLCSI HA BOJIIO MTPABOMOPYITHUKA 3 METOK) TEBHOTO NCUXIYHOTO
NEPEeKMBAHHS HUM KapH, MOJOJIaHHSA MEBHUX MOTHUBIB, SIKUMHU OOYMOB-
JIFOETHCS ippalioHaIbHa MOBEiHKA, Ta CTUMYJIFOBAHHS MOTHUBIB, SIKi MalOTh
CXWJIUTH JIO TIOBEIHKH, IO Y3TO/HKYEThCS 3 IIPABOBUMU miprrcamu [9, ¢. 133].

Konekc Ykpainu nmpo agmiHicTpaTHBHI IPABOMOPYIIIEHHS HE MICTUTh
OKpPEMOIo po3Ally, SIKUA OU BPErylIbOBYBAB MHUTAHHS aJMiHICTPATUBHOI
BiJIMOBIAAIBHOCTI Y cdepi MoaaTkoBuX NpaBoBimHOCHH. CKiIaaw aaMmiHi-
CTPAaTHUBHHUX IMPABOMOPYIICHb, SKi CTOCYIOTHCS JTaHOI cepH, 30Cepe/HKEH1
BTIaBl 12 «AJIMIHICTpAaTUBHI TPaBOMOPYIIEHHS B rajay3l TOPTiBIi, I'pPo-
MaJICBKOTO Xap4yBaHHs, cdepi Mociyr, B ramy3i (iHAHCIB 1 HiANPUEM-
HUIBKOI JISITIBHOCTLY.

Pestomytoun momnoxxkenHs Kopekcy YkpaiHu mnpo aaMiHICTpaTHBHI
MPaBOMOPYILIEHHS, TOPYILIECHHS MTPAaBUJ TPAHC(PEPTHOTO LIHOYTBOPEHHS MOXKYTh
CYNPOBOKYBATUCh BUMHECHHSM KEpiBHHKaMU ab0 MOCaOBHMH OCOOaMU
IJIaTHUKA ITOJATKIB HACTYITHUX aJMIHICTPATUBHUX IPABOIIOPYIICHD:

» BIJCYTHICTh MOJATKOBOTO 00JIiKy a00 MOpYIICHHS KEePIBHUKAMHU
Ta IHIIUMH TOCAJOBUMHU 0CO0AMH IANPUEMCTB, YCTAHOB, OpraHi3allii
BCTAHOBJICHOTO 3aKOHOM IOPSIIKY BEJICHHS IOJATKOBOTO OOIKY, B TOMY
YHUCJi HenojaHHs ab0 HEeCBOE€YacHE MOJAaHHS ayJUTOPCHKUX BHUCHOBKIB,
MoJaHHS SKUX mepeadadeHo 3akoHamMu Ykpainm (cT. 163-1 Komekcy
Ykpaiau mpo aaAMiHICTpaTHUBHI TPABOTOPYIICHHS) — TATHE 3a COOOIO0
HaKJ1aJieHHs mrpady y po3mipi Big 5 1o 10 HeomogaTkoByBaHUX MiHIMYMiB
J0XO0iB rpoMasiH Ta Bif 10 10 15 HeomomaTkoByBaHUX MIHIMYMIB JJOXOJIiB
rpoMajisiH, SKIIO BiAMOBiIambHA 0cO0a MPOTATOM POKY BIKE ITijaBaiacs
aJMIHICTPAaTUBHOMY CTSTHEHHIO 32 T€ K MOPYIICHHS,

» HemojaHHs a00 HECBOEYaCHE MOJAHHS IOCAJ0OBUMH 0OCOO0aMHU
HiANPUEMCTB, YCTAaHOB Ta OpraHi3alliil MIaTKHUX OPYYEeHb Ha Mepepaxy-
BaHHS HAJIEXKHUX JIO CIUIATH MOJATKIB Ta 300piB (00OB’SA3KOBUX IUIATEKIB)
(cT. 163-2 Koxmekcy VYkpaiHu Ipo aaMIHICTPaTHBHI NPaBOIMOPYIICHHS) —
TATHE 3a cO000 HakJaaeHHs mTpady y po3Mipi Big 5 1o 10 HeomoaaTKoBy-
BaHHMX MIHIMyMIB JIOXO/IiB rpomazsH Ta Bix 10 1o 15 HeomomaTkoByBaHHX
MIHIMYMIiB JOXOJIiB TPOMAJIsH, SIKIIO BIAMOBIIaIbHY 0CO0Y MPOTSATOM POKY
BKe OYJI0 MiJIaHO aAMIHICTPAaTUBHOMY CTSTHEHHIO 32 T€ K MOPYILIEHHS;

» HEBHKOHAHHS KEpiBHHKAMH Ta IHIIMMH IOCAIOBHMH OCOOaMH
HiIIPUEMCTB, YCTaHOB, OpraHi3alliii 3aKOHHIX BIMOT ITOCaJ0BUX OCi0 OpraHiB
JOXOMiB 1 300piB, mepeniuenux y miamyHkrax 20.1.3, 20.1.24, 20.1.30,
20.1.31 mynkty 20.1 ctarti 20 I1IK Ykpainu Ta cT. 163-3 Koaekcy Ykpainu
PO aJMIHICTPATUBHI IPABONOPYIICHHS — TIATHE 3a CO0O0I0 HaKJIaJACHHS
mrpady y po3mipi Bim 5 mo 10 HeOnmomaTKOBYBaHHUX MIiHIMYMIB JTOXOMIB
rpoMmaasH Ta Big 10 mo 15 HeomomaTKOBYBaHMX MIHIMYMIB JOXOJIIB I'PO-
MaJisiH, SKIIO BIAMOBIZAIBHY OCOOY MPOTATOM POKY Bke Oylo MiamaHo
aJMIHICTPAaTUBHOMY CTSTHEHHIO 3a T€ K MOPYIICHHS,
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» TMPUXOBYBaHHSA B OOJIKY BAJIIOTHUX Ta IHIIUX JOXOJIB, HEIIPO-
JYKTUBHUX BHUTPAT 1 30UTKIB, BIJICYTHICTh OyXraaTepchbKoro 00Ky abo
BEJICHHS MOT0 3 MOPYIICHHSIM YCTAaHOBJICHOT'O MOPSIKY, BHECCHHS HEIpaB-
JUBHX JTaHMX J10 (piHAHCOBOI 3BITHOCTI, HENOaHHS (PIHAHCOBOI 3BITHOCTI,
HecBoeJyacHe ab0 HEesKICHE MPOBEICHHS 1HBEHTApHU3alllil IPOIIOBUX KOIITIB
1 MaTepiaIbHUX I[IHHOCTEH, TIEPEIIKOKAHHS MPAIliBHUKAM KOHTPOJIOIYHIX
OpraHiB y TMpPOBEIEHHI pPEBi3i Ta TMEpPeBIPOK, HEBXKHTTS 3aXOJIB IO
BIIIIKOAYBAaHHIO 3 BUHHUX OCIO 30MTKIB BiJ HEIOCTad, pO3TpaT, KpPaaikKoK
1 6€3rocroIapHOCTI TATHE 3a CO00K HaKJIaJeHHS mTpady y po3Mipi Bif
8 1o 15 HeomoAaTKOBYBaHUX MIHIMYMIB JIOXOJIB IPOMAJISH 3TiHO CT. 164-2
Konexcy Ykpainu mpo amMmiHicTpaTHBHI mpaBomnopyiieHHs Ta Big 10 1o
20 HEOnoJaATKOBYBAHUX MIHIMYMIB JIOXOJIB TPOMAJIsH, SIKIIO BiIMOBIIAIBHY
0co0y IPOTITOM POKY BiKe OYyJI0 MiJTaHO aJMIHICTPATUBHOMY CTATHECHHIO
3a Oynb-sKe 13 IepeNiueHnX aaMiHICTPATUBHUX MTPABOIIOPYIICHB;

» HE3aKOHHE BIAKPHUTTS a00 BUKOPHUCTAHHS 3a MEXaMU Y KpaiHH
BAJIIOTHUX PaxyHKIB IOPUAMYHUX OCIO, IO MIIOTh Ha TepuTOopii YKpaiHw,
BUYMHEHE CITY>KOOBOIO 0COOOI0 MiIMPUEMCTBA, YCTAHOBH YH OpraHizaiii abo
3a 1 JOPYYECHHSM IHIIOIO 0OCO000, a TaKOX BUYMHEHHS 3a3HAUCHHMX il
IPOMAJITHUHOM-CYO €KTOM TiAMPUEMHHUIIBKOT TISJIBHOCTI TATHE 3a COOOO
HakJaJgeHHs mTpady y po3mipi Big 500 1o 1000 HeonmogaTKOBYBaHHMX MiHi-
MYMIB JJOXOIB I'POMaJISTH BiAMOBIAHO 10 HOpM cT.162-2 Koxekcy Ykpainu
nmpo aaMiHicTpatuBHI npaBornopymeHHs Ta Big 1000 mo 3000 Heoro-
JATKOBYBaHUX MIHIMYMIB JIOXOJIB TPOMAJISIH, SKIIO BIAMOBIIAIBEHY OCO0Y
POTATOM POKY BKe OYIIO MiIJaHO aJIMIHICTPATUBHOMY CTSTHCHHIO 32 TaKe
came aJMiHiCTpaTHBHE MPABOMOPYIICHHS;

» TOpYIICHHS IMOPSAKY NMPUITUHEHHS FOPUIUYHOI 0COOM abo Imij-
IMPUEMHUIIBKOT TISUTBHOCTI (PI3UIHOT 0COOM — IMANPHEMIIS TATHE 32 COOO00
HAKJIAJCHHS MTpady Ha TOJOBY KOMICIi 3 TPUIUHEHHS IOPUIAIHOI 0co0H,
JIKBIJAIAHOI KOMICIi, Ha JIIKBigaTOpa ad0 Ha MOCaI0BHX OCIO BIIIIOBIAHO
10 cT. 166-6 Komekcy YkpaiHu mpo aaMiHICTpAaTHBHI TPaBOMOPYIIEHHS,
npu koMY po3mip mTpadiB nudepeHIitoeTbes B 3aJI€KHOCTI BiJl CKIAIy
KOHKPETHOTO MPaBOMOPYIICHHS;

» 3aBijioMo0 HempapauBa o(iriiiHa 3assBa TpoMaIsTHUHA-3aCHOBHHKA
(yaacHmka) abo ciry>k00BO1 0cOOM Cy0’€KTa TOCHOAAPCHKOI MISITBHOCTI, a TaK
caMo TPOMAISTHIHA-CYO’ €KTa TiANPUEMHHUIIBKOI AisSUTBHOCTI PO (piHAHCOBY
HECITPOMOXKHICTh BUKOHAHHSI BUMOT 3 OOKY KpEIUTOPIB 1 3000B’s13aHb IEepe
OrOHKETOM, SIKIIO TaKi dil 3aBJaIi BEJIMKOT MaTepiaibHOl IIKOJAW KPEIUTO-
pam abo nmepxasi (y 500 i OinbIne pa3iB IMEPEBHUINYE HEONOJATKOBYBaHUI
MIHIMYM JIOXOJIB TPOMA/JISH), TATHE 32 COOOK0 HAKJIaJIeHHs mTpady y po3mipi
Bix 750 mo 2000 HeomogaTKOBYBaHMX MIHIMYMIB JOXO/IIB TPOMAaJIsIH BiJIO-
BifHO CT. 166-17 Konekcy Ykpaidu IIpo aJIMiHICTPATHBHI IPABOIOPYIICHHS.

Posmip aaminictpatuBHUX ImmTpadiB pO3paxoBye€ThCS HAa OCHOBI
HEOITOJaTKOBYBAHOTO MIHIMYMY IOXOJIB TpoMajasH. BiamoBimHo 1o m. 5
niapo3auty 1 po3airy XX IMK Ykpaiau, sIKIo HOpMH 1HIIAX 3aKOHIB MICTATh
MOCHWJIAHHS HAa HEOIMOJATKOBYBAHHWM MIHIMYM IOXOMIiB TPOMAISH, TO IS
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IUJICH iX 3aCTOCYBaHHS BHKOPHCTOBYETHCS CymMa B po3Mipi 17 TpH, KpiMm
HOPM aJIMIHICTPATUBHOTO Ta KPUMIHAJIBHOTO 3aKOHOJABCTBA B YacCTHHI
kBaidikaiii agMiHICTpaTUBHUX a00 KPUMIHAIBHUX MPABOTIOPYIICHb, IS
SKUX CyMa HEONOJATKOBYBAHOTO MIHIMyMYy BCTaHOBIIOETHCS Ha PiBHI
MOJaTKOBO1 COLIAJIbHOI MIJIBI'M, BU3HAYEHOT MiAMyHKTOM 169.1.1 myHKTY
169.1 crarti 169 posainy IV nsoro Koaekcy /is BiIITOBITHOTO POKY, TOOTO
50 BiICOTKIB pO3Mipy MPOKUTKOBOTO MIHIMYMY JUIsl TIpAIle31aTHOI 0CoOH,
y PO3paxyHKy Ha MiCsIb, BCTAHOBJICHOMY 3aKOHOM Ha | CIYHS 3BITHOTO
MOIATKOBOTO POKY.

OTxe, HEONOJATKOBAHMA MIHIMYM JOXOJIB 'POMAsTH Ha PiBHI MOAAT-
KOBOI COIIiaJIbHOT MUIBIM 3aCTOCOBYEThHCSI BUKIIFOYHO B YaCTHHI KBamiikarii
aIMIHICTPAaTUBHUX IMPABOIMOPYIIEHb, 4 HE B YaCTHHI BHU3HAYEHHS CYyMU
mrpaduux cankiii 3a Humu. [1{omo po3mipy mTpadHUX CaHKIIIH, TO B IIBOMY
BUIIAJIKY CJIiJT 32CTOCOBYBATH HEOITOJATKOBYBAHHI MiHIMYM JIOXOJIiB TPOMA/ISTH,
BHXOJIs19H 13 cyMmu 17 rpH [12].

Po3smipu mtpadiB 3a agMiHICTpaTUBHI MPaBOMOPYIIEHHS Yy cdepi
OTIOJIATKYBAHHS € Mi3epHUMH JIJIsI BEJIMKUX IJIATHUKIB ITOJATKIB — KaTeropii
TUTATHUKIB TIOJATKIB, SIKi MOKYTh OyTH TIOTCHIIHHUMHE Cy0’ €KTaMU TIOPYIICHb
npaBuji TpaHC(HEPTHOTO IIHOYTBOPEHHs. B 1IbOMy BUNAJKy MOBa e Mpo
IUIATHUKIB TTOJATKIB, OOCAT JOXOAY SIKMX 32 OCTaHHI YOTHPH ITOCIiIOBHI
MOJIATKOBI (3BiTHI) KBapTajau nepeBuirye 1 mipa rpH abo 3araiabHa cyma
criadyeHux A0 [lepkaBHOro OromKeTy YKpaiHHM ITOJATKIB 32 TaKUH CaMHA
niepiof nepesuirye 20 MIIH TpH. 3aX0¥ aAMIHICTPATUBHOI BIAMOBIIAILHOCTI
3a TMOPYHICHHS IPaBWI TpaHC(EPTHOTO IIHOYTBOPEHHS Majaoe(pEeKTHBHI,
OCKUTHPKM TUIATHHUK TIOJATKIB PU3UKYE BUKIIOYHO CIUIATOK aJMIHICTpa-
TUBHOrO mTpady, MO MO MipKaxX BEACHHS HOro OI3HECY € HECYTTEBUM.
3a3naueHa obcraBuHa nonae nepexoniauBocTi Te3i M. O. Manenuka mpo
HEaJIeKBATHICTh CYMH aIMIHICTPAaTUBHOTO MTpady BYMHEHOMY IIPABOIO-
pYIIEHHIO Y cdepl MOIaTKOBUX BIIHOCHH. Y OUIBIIOCTI BUMAAKIB Cy0’€KTaM
MIAITPUEMHHUIIBKOT TISUTPHOCT] 3HAYHO BUTIHIINIE CIUTATUTH aIMIHICTPaTHB-
HUI mTpad 3a HACHiIKaMU NepeBipKHU, HIXK 31HCHIOBATH (P IHAHCOBO-TOCIIO-
JAPChKY MISUTHHICTH Ta BECTH MOAATKOBY 3BITHICTh BIAMOBIIHO O YUHHOTO
3aKOHOJaBCTBa [5, c. 12].

3ax01 KpUMIHAJIBHOI BIATIOBIAAIBHOCTI — I1€ CHCTEMa IMPUMYCOBHX
3aXOJIiB JIEPKABHOTO BILIMBY YIIOBHOBKEHUX JICPIKABHUX OpPraHiB Ha Cy0’€KTIB
MOJATKOBUX 3JIOYMHIB, 3MICT SIKUX TOJISITAE€ Y TIEPEBUXOBAaHHI BUHHUX 0OC10
y BCTAHOBJICHUX KPUMIHAIBHUM 3aKOHOJIaBCTBOM (hopMax Ta MOPSIKY.

[Inerym BepxoBHoro cyany VYkpaiHum y CBOili MOCTaHOBI BiX
08.10.2004 Ne 15 «IIpo mesiki MUTaHHS 3aCTOCYBaHHS 3aKOHOJIaBCTBA TPO
BIJITIOBIIATBHICTD 32 YXWJICHHS BiJl CIUIATH TOJIATKiB, 300PIB, IHIIMX 00O0B’sI3-
KOBHX TUIATEXKiBY» PO3’SICHUB, 1110 BiIMOBIJALHICTH 3a CcT. 212 KpuMinaimsHOTO
konekcy (mami — KK) Vkpainu Moke HacTaBaTH JIMINE 3a CYKYITHOCTI
TaKux 000B’S3KOBUX YMOB:

» He CIUTaueHi MoJIaTKH, 300pH, 1HIII 000B’A3KOBI IJIATEKI BXOISTh
y CHCTEeMY OIOJaTKyBaHHS 1 BBEJICHI B YCTAHOBIEHOMY 3aKOHOM TIOPSIJIKY;
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» 00’€eKT ONoAaTKyBaHHs Nepe0aueHUd BiIMOBIIHUM 3aKOHOM;

» IUIATHHK IIOJIATKy, 300Dy, 1HIIIOr0 00O0B’SI3KOBOTO IUIATE)KY BH3HA-
YEeHHUH IK TaKWil BIAIIOBIIHUM 3aKOHOM;

» MEeXaHi3M CITPaBJISIHHS MOJATKIB 1 300piB (000B’SI3KOBUX TUIATEXKIB),
iX CTaBKM Ta TUIBIM IIOJ0 OMOJAATKYBaHHS BHU3HAYEHI 3aKOHAMH IPO
onojatkyBaHHs [ 13].

KK VYkpainu Bu3Ha4yae MiHIMaIbHY MEXY PO3MIpYy HEHAIXOKCHHS
MO/IaTKiB, 300piB (00OB’SA3KOBUX IJIATEXKIB), 3a KO HACTa€ KpUMiHAIbHA
BiMOBiNaNbHICTh. Buxoasun 31 cr. 212 KK Ykpainu, kpumiHaapHa BiAmo-
BiJIAIBHICTh 32 MOPYIICHHS TOJATKOBOTO 3aKOHOJABCTBA MOXKE HACTATH
BUKITFOYHO 32 YMOBH, IO MPOTHIIPABHI il 0coOM mpu3Ben 10 (HaKTHIHOTO
HEHAJIXO/DKEHHS 110 OFO/DKETIB YM Jep)KaBHUX IUTHOBUX (DOHIIIB KOIITIB
y 3HAYHHUX PO3Mipax, BEIUKHUX po3Mipax a00 0COOJIMBO BEIMKUX PO3Mipax.
[lin 3HaYHUM pO3MIPOM KOINTIB CIJiJI PO3YMITH CyMH TOJATKiB, 300piB
1 1HIIMX 000B’SI3KOBUX ILIATEKIB, SIKI B TUCSAYY 1 OUIBIIC pa3iB MEPEBHUINYIOThH
YCTaHOBJICHU 3aKOHOJIABCTBOM HEOTOJATKOBYBAHUN MIHIMYM JOXOZIB TpoMa-
JISTH, TIiJT BEJIMKUM PO3MIpOM KOIITIB CIIiJ] PO3YMITH CYMH IOAATKiB, 300piB
1 IHIIUX OO0OB’S3KOBHX ILIATEXKIB, SKI B TPU THUCSAYl 1 OLIbINEC pa3iB Imepe-
BUIIYIOTh YCTAHOBJICHHM 3aKOHOJABCTBOM HEOMOJATKOBYBaHUN MIHIMYyM
JIOXOJIIB TPOMAJISTH, ITiJT OCOOJUBO BEIIMKUM PO3MIPOM KOIITIB CIIiJ] PO3YyMITH
CYMH TI0JIaTKiB, 300piB, IHIINX 000B’SI3KOBHX ILIATEXKIB, SKI B I’ SITh THCSY
1 OUTbIIIe pa3iB MEPEBHUINYIOTh YCTAHOBJICHHHA 3aKOHOJABCTBOM HEOIIOIATKO-
BYBaHHU MIHIMYM JT0XO/I1B rpomaisH [11].

BignoBigHo mo 4.1 cr.212 KK VYkpaiHm ymucHe YyXWJICHHS BiJ
CIUIaTH MOAATKIB, 300piB (00OB’SI3KOBUX IUIATEKIB), IO BXOJAATH JO CHCTEMHU
OTIOJIATKyBaHHs, BBEJICHUX Yy BCTAHOBJICHOMY 3aKOHOM IOPSIKY, BUNHEHE
CITy)00BOI0 0CO00I0 TANPUEMCTBA, YCTAHOBH, OpraHi3allii, He3aJIeKHO BiJl
(dbopMH BIIACHOCTI 200 0C000¥0, IO 3aMMAETHCS T AIPHEMHHUIIBKOIO JTISUTBHICTIO
03 CTBOPEHHS IOPHAWUYHOI O0COOM YM Oyab-SIKOK IHIIOK 0CO00r0, fAKa
3000B’s13aHa iX CIUTavyyBaTH, SKIIO Il JISHHS MPU3BENIH A0 (PAKTUIHOTO
HEHAJIXOJDKEHHS JI0 OFOJDKETIB UM Jep)KaBHUX IUIHOBUX (DOHJIIB KOIITIB
y 3HAYHUX PO3Mipax, KapaeThCs mMTpadoM BiJ OTHIET TUCATl O ABOX THUCIY
HEOIOJaTKOBYBAHMX MIHIMYMIB JOXOJIB TpoMaisH a0o0 M0o30aBICHHIM
npaBa 00iliMaTH MEBHI MOCAIU Y 3aMATHUCS TIEBHOIO JIISTLHICTIO HA CTPOK
710 TPHOX POKIB.

MiHIMaJIBHOK MEXEK HEHAIXOHKEHHS KOIUTIB 0 OOHKETIB YU
JepKaBHUX IUIHOBUX (POHAIB KOIITIB € CyMa B PO3Mipi, fIKa B TUCAUY
1 OiIbIIIe pa3iB IMEPEBUINYE BCTAHOBICHUN 3aKOHOJIABCTBOM HEOIIOJATKOBY-
BaHMI MIHIMYM JOXO/IB I'poMaJsaH. Beluki IIaTHUKHY ITOIAaTKIB aBTOMATHYHO
MiAnagaTh M JaHy KaTeropir. 3BepTae Ha cede (akT, 1o BiAMOBIIHO
mo 1. 5 miaposniny 1 posminy XX IIK Vkpainm mrg nied xpamidikarii
KpPUMIHAJIBHUX IPAaBONOPYIIEHh HEOIOJaTKOBYBAaHUN MIHIMYM JOXOJIiB
IrpOMajsSH BU3HAYAETHCS HA PiBHI IMOAATKOBOI COLIANBHOI IMJIBIHM, BH3HA-
yeHoi m.m. 169.1.1 m. 169.1 ct. 169 uporo Koaekcy st BiiMOBIAHOTO POKY,
T100TO 50 % pO3Mipy MPOKUTKOBOTO MIHIMYMY ISl Mpare3faaTHoi ocodwu,
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y pO3paxyHKy Ha MicsIilb, BCTAHOBJICHOMY 3aKOHOM Ha | CI4HS 3BITHOTO
M0JIaTKOBOT'O POKY.

Bapro noromutucek i3 J[. O. I'etmannesum, P. B. Makapuykom Tta
A. C. Tonka4oBUM y TOMYy, MO KIIOYOBHM NpU KBamidikamii 3104MHY,
nepeadavenoro crarrero 212 KK Ykpainu, € nutaHHsS CyTHOCTI MOHSTTS
«YXWJICHHS BiJl CIUTaTH MOAATKiBY». CKJIQJHICTh TAKOTO PO3YMIHHSI ITOJISITAE
B TOMY, III0 3aKOHOJABEIh 3QJIMINAE ISl TIATHUKA TOJIATKIB MOYJIMBOCTI
3MEHIITYBaTH PO3MIp MOJATKOBHX 3000B’s3aHb IIJIIXOM OOpaHHsS BiAMOBI-
HUX TOJIATKOBUX PEXHUMIB, CXeM omnojaTkyBaHHa 1 T.n. lle momomarae
IUTATHUKAM TIOJATKIB HE CIUIA4yBaTH YAaCHWHY TMOJATKOBHX IUIATEXKIB, SKi
miansrany 6 cruiati y pasi, KMo IMIaTHUK mepedyBaB Ha 3arajibHii cUCTeMI
onojaTkyBaHHs. Taka MO3WIlisS 3aKOHOMABI XapaKTepHAa HE JUIIE s
VYkpainn, a € UUIKOM MPUHHATA y CBITOBiM mpakTtui. Lle 3ymoBitoe HEOO-
X1HICTh BiIMEXKYBaHHS [Iil, K1 IUIATHUK MOJATKIB MOYKE 3aKOHHO BUUHSATH
JUIsL 3MEHIIEHHsSI CBOrO TMOJATKOBOTO TATaps, BiJl Miil, 110 CTaHOBIATH
HEIMpaBOMIpHE YXHWJICHHs BiJ omojaTkyBaHHs [2, c. 401-402].

VYXuneHHsa Bif] CIUIaTH MOAATKIB MOKe 3IiHCHIOBATHCH K y (hopMi
Iii, Tak 1y dopmi 6e3nismbHOCTI. KiHIIEBOIO METOIO 3JI0YMHHOI MOBEIIHKA
IUTATHUKA MOAATKIB € HAaBMHUCHE YXWJIEHHS BiJl OMOJATKyBaHHS, rependa-
yeHoro IIK Vkpainu. Ilei 37104MH BBa)XKa€TbCs 3aBEPLICHUMM 3 MOMEHTY
(haKTHYHOTO HEHAIXOHKEHHS 10 OFOPKETIB UM JIEPKaBHUX LLTHOBUX (DOHIIB
KOIITIB, sIKI MaJIX OyTH CIUTA4Y€Hl y CTPOKH Ta B po3Mipax, mepeadaueHux
M0JIaTKOBUM 3aKOHOJIABCTBOM Y KpaiHHU.

Cr. 212 KK VYkpainn nependadae okpeMy KaTeropiro ocid, siki MOXKYTb
OyTH Cy0’€KTaMH 3J10YUHY:

» ciyx00Bi 0COOM MiANMPUEMCTB, YCTAaHOB, OpraHi3allii, Ha SKUX
MOKJIaJICHO O0OB’SI3KM 3 BEJIEHHS OyXTaJITEPCHKOTO Ta MOJJATKOBOTO OOJIIKY,
TIOJTAaHHS TTO/IaTKOBUX JIEKJIaparliid, OyXraJTepCchKuX 3BITiB, OalaHCIB, po3pa-
XYHKOBHX JTOKYMEHTIB, MOB’SI3aHUX 3 OOUMCIIEHHSM 1 CIUIaTOI0 00OB’SI3KOBUX
MOJIATKOBHX IUIATEXKIB;

» o0co0u, IO 3aiMaroThCs IMiIMPUEMHUIIBKOIO [isSUIbHICTIO 0€3
CTBOPEHHS IOPUINYHOT 0COOH;

» Oyab-sKi iHIII 0coOH, SKi 3000B’s3aHI YTPHUMYBAaTH YU CILIAYy-
BaTH TOJIATKOBI IJIATEX1 10 OFODKETIB 1 Jep’KaBHUX IUTHOBUX (HOH/IIB.

Oco0y MOXHa TPUTATYBATH O KPUMIHAJIBHOI BiAMOBITAIBHOCTI 3a
ct. 212 KK Vkpainu TiIbKH MICHS TOTO, K Y XOJ1 TOCYJAOBOTO PO3CIiAY-
BaHHS Ta MiJl Yac CYZ0OBOI0 PO3IJIANY KPUMIHAJIBHOTO MPOBAHKEHHS Oy/e
JIOCTOBIPHO JTOBEJEeHO (aKT TOTO, IO caMe Iisl ocoda Oyra BiIIMOBiAaIBHOIO
3a BUKOHAHHSI BIATIOBIIHUX MOJJATKOBUX 3000B’s3aHb.

AHai3yI04H 3aX01 KPUMIHAJIBHOI BIMOBIJAILHOCTI 32 TOPYIICHHS
M0JIATKOBOTO 3aKOHOAABCTBA, CIIIJ] OKPEMO TiAKPECIUTH, 0 KPUMiHAIBHO
KapaHUMH € TIIbKM Ti1 JISHHS, SKi BUMHSIOTBCS HaBMuCHO. Ct. 212 KK
VYkpainu nepeadadae KpUMiHaIbHY BIANOBIZANBHICTE HE 3a caMm (akT
HECIUIaTH B YCTAaHOBJIEHHHA CTPOK IMOAATKIB, 300piB, IHIINX 00OB’A3KOBHX
IUIATEeXKIB, a 32 YMHUCHE YXWUJICHHS BiJ iX CIUiaTH. 3 naHoro npusony I[linenym
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BepxoBHoro cyny Ykpainu 3a3Ha4uB, 1110 PO HASIBHICTh HAMIPY HA YXUJIEHHS
BiJl CIUIATH MOJATKIB, 300piB, IHITUX 000B’SI3KOBUX IJIATEXKIB MOXKYTh CBiJI-
YUTU: BIJICYTHICTh MOAATKOBOTO OOJIKY UM BEJEHHS HOro 3 MOPYLIEHHSM
YCTaHOBIICHOTO TOPSIZIKY; MIEPEKPydyBaHHs B O0MIKOBIH a00 3BiTHII TOKYMEH-
Tarlii; HeonprOyTKyBaHHsI TOTIBKOBUX KOIITIB, OJICPKaHMX 32 BUKOHAHHS POOIT
YW HaJlaHHS TIOCIYT; BeJeHHs MojaBiHHOTO (odimiiiHoro Ta Heo)IiIiiHOrO)
00JTiKy; BUKOPUCTaHHS OaHKIBCBKMX DPaxyHKiB, PO SKi HE MOBIIOMIIEHO
OpraHu Jep>KaBHOi MOJATKOBOI CIy)XOW; 3aBHILEHHS (HaKTUYHUX 3aTpar,
110 BKJIFOYAIOTHCA 0 COOIBAPTOCTI peali3oBaHoi mpoayKiii Tomo [12].

[TogaTkoBi 3m0unHU y cdepl TpaHCHEPTHOTO HIHOYTBOPEHHS TaKOXK
MOXYTh CYIPOBO/KYBATUCh BUYMHEHHSIM IHIIUX 3JI0YMHIB, TEpeI0adeHnX
Kpuminaneaum kogexcom Ykpaiau. «KimacmuHumu 3104nHaMu, sIKi TICHO
OB’ s13aH1 3 TIOJIATKOBUMMY, BBAXKAIOTHCS CITY>KO00BE MiipodeHHs (CT. 366),
nigpoOIeHHs JOKYMEHTIB, MEeYaTOK, LITaMIIiB Ta OJaHKIB, 30yT YM BHKO-
pPHUCTaHHA TiAPOOJICHUX JTOKYMEHTIB, MedaTok, mramiiB (cT. 358), dikThBHE
nianpueMHAnTBO (CT. 205). Tak BUHMKAE CYKYIHICTD 3JI0YMHIB 1 10 BUHHUX
0ci0 3aCTOCOBYIOTHCSI 3aXOJM KPUMIHAIBHOI BIAMOBIAAIBHOCTI 32 KOXHE
KPUMIHAJIBHO KapaHe JisTHHS.

VY BUMNAAKy BUMHEHHS TOJATKOBOTO 3JI0YMHY 3a JOIOMOTOIO TIif-
poOJIeHNX CITYy)KOOBOIO 0CO0O0I0 JOKYMEHTIB Taki Jii KBaTi(piKyHOThCSA 5K
CYKYIHICTB 3JIOYMHIB: 3a BIAMOBIAHOIO YacTUHOIO CT.212 Ta 4.2 cT. 366
KK Vkpainu. O60B’s13k0Ba KBamidikallis ciy>k00BOro miapoOaeHHs 3a 4. 2
ct. 366 KK VYkpainu (IissHHS, 110 CIPUYMHIIIO TSOKKI HACTIAKH) 00YMOB-
JeHa THM, IO 3rigHo 3 1. 4 mpuMmitku a0 cT. 364 KK VYkpaian TsoKxuMu
HacTiKaMH y cTaTtTsaX 364—367, K10 BOHHM TOJIATAIOTh y 3aBJaHHI MaTe-
pianbHUX 30MTKiB, BBAXKAIOTHCA HACIHIIKH, AKi Y IBICTI I’ ATACCAT 1 OUIbIIE
pasiB MEpPEeBHUIIYIOTh HEOMOJATKOBYBAHHH MIHIMYM JIOXOJIB TpPOMAaJIsH.
OCKUTbKYM KpUMIiHAI3AIlsl JisTHHS YXWICHHS BiJ CIUIAaTH MOAATKIB 3a 4. 1
ct. 212 KK Vkpainu nependadeHa y BUIAJIKY «3aBIaHHS MaTepiallbHUX
30MTKIB, IO B TUCAYY 1 OUTBIIE pa3iB MEPEBUILYIOTh HEOMOIATKOBYBAHUMN
MIHIMYM», TO II€ € TSHKKUMH HaCIAKaMH il KBamiikarii ciry’>kO0BOTo -
pobnieHHst came TUIbKH 3a 4. 2 cT. 366 KK Vkpainu [2, c. 415]. ¥V Bumanky
CIIy>)k00BOTO TiAPOOIEHHA IOKYMEHTIB, HAIpPaBJICHOTO HAa YXWJICHHS Bil
OMOJAaTKyBaHHS, O BUHHOI 0COOM MOXYTh OYTH 3aCTOCOBaHI Taki 3aX0Ju
KPUMiHAJIBHOI BiJMOBIJAIBHOCTI K MO30aBJIEHHS BOJI Ha CTPOK BijJ JBOX
0 TSTH POKIB 3 TO30aBJICHHSIM IpaBa oOO0IMMAaTH TEBHI MOCaaud Yd
3aiiMaTUCS MEBHOIO JISUTBHICTIO HAa CTPOK JI0 TPhOX POKIB 31 MTpadoM Bif
JIBOXCOT I’ SITAECATH JI0 CEMHCOT I’ SITACCATH HEOMOJATKOBYBAaHUX MIHIMYMIB
JIOXOJ11B TPOMA/ISIH.

[TomaTkoBi 3J0YMHU MOXYTh CYNPOBOKYBATUCH TiAPOOIICHHIM
JIOKYMEHTIB, @ TAKOX BHKOPUCTAHHSIM 3aBiJOMO IiIpoOJIECHOTO JOKYMEHTA.
[IpuHIIMIIOBOIO BIAMIHHICTIO MK MiApOOJIEHHAM JOKYMEHTA, sIK mepeada-
gaetbes cT. 358 KK Ykpainu, ta ciry:x00BUM miIpoOIEHHSIM TOKYMEHTA, 5K
3a3HauvaeThes cT. 366 KK Vkpainu, € cy6’ext BunHeHHsa. Hopmu KK Vkpainu
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4y. 1-3 cT. 358 € 3araJpHUMH O BIIHONIEHHIO H0 CT. 366. 3anexHO BiJg
CTYIEHS TSDKKOCTI 3JI09HHY, TiependadeHoro ctT. 358, 10 ocodn MOXKyTh OyTu
3aCTOCOBaHI TaKl 3aXOJW KPUMIHAJIBHOI BiJMOBITAJIBHOCTI K HAaKIaJACHHS
mrpady 0 OHIET TUCSYI HEOTIOAATKOBYBAHUX MIHIMYMIB JOXOJiB TPOMAJISTH
abo apemT Ha CTPOK J0 IIECTH MICSIiB a00 0OOMEKEHHs BOJII Ha CTPOK JI0
I’ ITH POKiB, a00 M030aBJIeHHS BOJI1 HA TOM CaMUN CTPOK.

Oco6muBicts cT. 358 KK Ykpainu nomisirae B Tomy, 1o nependadeHi
4. 1-3 3704YMHM MOXYTh YTBOPIOBATH CYKYITHICTH 13 3JIOYMHAaMH, Nependa-
YeHUMH 4. 4 y BUMAJKY iX BYMHEHHS OJHi€I0 0co0o0r0. Tomy migpoOneHHs
o(iniHOrO JOKYMEHTA Ta Oro BUKOPUCTAHHS 3 METOI YXWJICHHS BiJl CILIaTH
NOJATKIB yTBOPIOIOTh MOTPIHHY CYKYIHICTh 3JI0YUHIB. AJie BPaXxOBYIOYH,
mo cy0’ekt 31m0unHy 3a cT. 358 KK VYkpainu He € cimyx00BoH0 0c00010
MIIIPUEMCTBA, CIIY)KOOBI 0COOM SIKOTO YXHWJISIOTHCS Bij CIJIATH TOJATKIB,
Takiii 0co01 MoXke OyTH IHKPUMIHOBAHO JIMIIIE TOCOOHUIITBO B YXHMJICHHI Bij
CIUTIaTH MOJATKIB 3TiIHO HOpM 4. 5 cT. 27 Ta cT. 212 KK Vkpainu [2, c. 418].

TicHO MOB’3aHUMHU 3 TOJATKOBUMH € 3JI0YMH (PIKTUBHOTO ITiITPH-
€MHUIITBa, nependayeHoro cT. 205 KK Ykpainu. BignosigHo 10 3a3HaueHO1
cTarTi, (GIKTUBHE MiAMPUEMHHUIITBO — I1€ CTBOPEHHS a00 MpUI0aHHS Cy0’ €KTIB
HiATPUEMHUIBKOI JISUTBHOCTI (FOPHIMYHUX 0Ci0) 3 METOI0 NPHUKPUTTSA
HE3aKOHHOI MISNIBHOCTI a00 3J1MCHEHHS BHAIB MISJIBHOCTI, IIOJO0 SIKHUX
€ 3a0opona. CTBopeHHs a00 TpUAOaHHS Cy0’€KTa TOCIIOIAPIOBAHHS 3 METOIO
YXWJICHHS BiJ] ONOJIATKYBAHHS YTBOPIOE CYKYITHICTh 3JI0YMHIB, MepeadadeHnx
cT. 205 1a c1.212 KK Vkpaiau. Y BuUmanky 3acTocyBaHHS (PIKTHBHOTO
HiANPUEMHULITBA 3 METOIO YXHJICHHS BiJl ONOJATKyBaHHS 10 OCOOM MOXKYTb
OyTH 3aCTOCOBaHI Taki 3aX0JHM KpPUMIHAIBHOI BIAMOBINANBHOCTI, K HaKJa-
NeHHS mTpady Bil TPhOX THUCSY JO II'STH THUCSY HEOIOJATKOBYBAHHX
MIHIMYMIB JJOXO[iB TPOMa/IsTH.

BucHoBku. 3a mopymeHHs! IpaBUi TPAHC(HEPTHOTO IIHOYTBOPEHHS
B YKpaiHi BCl 3aX0AM AEP>KaBHOTO MPUMYCY BapTO YMOBHO MOAUIUTH Ha TpU
rpymnu 3axoiB: ()IHAHCOBOI BIAMOBIAAIBHOCTI, aAMIHICTPATUBHOI BIMOBI-
JATBHOCTI Ta KPUMIHAIBHOI BiJIIOBIJAIIBHOCTI.

Jlo rpymu 3axo/iB (piHAHCOBOI BiAMOBIIAIBHOCTI 32 MOPYIIEHHS TIPABUIT
TpaHC(PEPTHOTO I[IHOYTBOPEHHS B YKpaiHi BiTHOCITHCS: JOHAPAXyBaHHS
KOHTPOJIIOIOYMMHU OpraHaMH Ta MPUMYCOBE CTATHEHHS MOJATKIB MO THX
KOHTPOJILOBAHHUX OTEpaIlisiX, B SKUX TUIATHUK TOJATKIB BIIXWJIMBCS BiJ
NPHUHIIAITY «BUTATHYTOI PYKW»; HAKIAJIEHHS KOHTPOJIOIOYUMHU OpraHaMu
mTpagHUX CaHKIIH Ha TJIaTHUKA MOJATKIB 32 MOPYIIECHHS HUM OJHOTO 13
HACTYITHUX TPABUJI MTOIATKOBOTO KOHTPOITIO TPAHC(HEPTHOTO IIHOYTBOPECHHS:
HETO/IaHHs 3BITY MPO KOHTPOJIbOBAHI OMepallii; HeCBOeYacHe MOJaHHS 3BITY
PO KOHTPOJIBOBAHI omepallii; HeleKIapyBaHHs KOHTPOJIbOBAHUX OIEpamin
y BIATIOBITHOMY 3BiTi; HECBO€YACHE JEKIapyBaHHI OKPEMHUX KOHTPOJIHOBAHUX
ofeparliii y BiJIMOBIIHUX 3BITaxX; HEMOJAHHS JOKYMEHTAIl] 3 TpaHCc(epTHOTO
I[IHOYTBOPEHHSI Ha 3alIUT KOHTPOIIOIYOI0 OPTraHy; HECBOE€YACHE TOIaHHS
JOKyMEHTallli 3 TpaHC(epTHOTO LIHOYTBOPEHHS HA 3aMUT KOHTPOJIIOYOI0
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OpraHy; HapaxyBaHHS KOHTPOJIOIOUYMMHU OpPTaHaMHM TEeH1 32 KOXKHHM KaJleH-
TApHUIA JICHb TMPOCTPOYCHHS TUIATHUKOM TIOAATKIB CIUIATH CBOIX TPOIIOBUX
3000B’s13aHb IO KOHTPOJIBOBAHUX OIepalisx 3 po3paxyHky 120 BifcOTKiB
piuHuX 00JiKOBOI cTaBku HamionampHOro OaHKy YKpaiHu, Ait04oi Ha
KOKHUH TaKWUi JI€HD.

Jlo rpynu 3axo/iB KpUMIHAIHHOI BIAMOBIJAIBLHOCTI 32 MOPYIICHHS
NpaBU TPAaHC(HEPTHOTO MIHOYTBOPEHHS B YKpaiHi 3a€KHO BiI CTYIEHS
TsoxkocTi KK Ykpaiau BimHeceHO HakaaeHHs mTpady BiA OJHIET THCSYl 10
JBAIATH T1SITH TUCSY HEOMOJATKOBYBAHUX MIHIMYMIB JIOXOJIB TPOMAJISH;
nmo30aBJIeHHs MpaBa 001MaTH MEeBHI MOCaau YU 3aMAaTHCS TIEBHOIO JisIb-
HICTIO Ha CTPOK /IO TPHOX POKiB; KOH(ICKaIlis MaifHa.

3axomamu aJIMiHICTPATHBHOI BiAMOBIAAIBHOCTI 3a TOPYILIEHHS MTPABUI
TpaHC(EpPTHOTO LIHOYTBOPEHHS B YKpaiHi MOXKYTh BUCTYIIaTH TUIbKH aMi-
HicTpaTuBHI mwTpadu. [Jani 3axoau BiAMOBIAATHLHOCTI € MaTOC(PEKTHBHIMH,
OCKUTbKM BEJIMKUHM TUIATHUK MOAATKIB PU3UKYE BUKIIOYHO CIUIATHOIO aMi-
HiCTpaTHBHOTO IITpady, IO M0 MipKax BEIECHHS HOT0 O13HECY € HECYTTEBUM.
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Melnychenko R. State coercion in the field of transfer pricing.

Background. It is natural that taxpayers seek to minimize their tax liabilities by
all possible legal means, whereas the state aims to establish fair tax liabilities and to
control the quality of their performance. Therefore, the tax law should establish a
balance between the private interests of the taxpayers and the public interest of the state.
For violation of relevant regulations, the state must establish clear legal responsibilities
that are an integral part of the mechanism of regulation of tax legal relations.

Analysis of recent researches and publications. Without derogating the research
of Ukrainian scientists it should be noted that in legal doctrine the question of state
coercion for violation of transfer pricing rules in Ukraine were not studied. The works,
which relate to the topic, were devoted to narrow legal issues and are episodic and
fragmented.

The aim of this article is a systematic analysis of state coercion measures that
can be applied by the authorized bodies for the violation of transfer pricing rules.

Materials and methods. The theoretical basis of the article comprises scientific
works of scientists of various law branches, which to some extent have studied the
problem of implementation of tax control of transfer pricing in Ukraine by state bodies.
There were also used the philosophical methods of cognition (dialectic, hermeneutical),
general scientific methods of cognition (analysis and synthesis, systemic-structural,
modeling, abstraction, formal logical, historical) and specific methods used in the science
of law (methods of interpretation of law, legal dogmatic and comparative law).

The results of the research. The article made a systematic analysis of measures
of state coercion for violation of transfer pricing rules in Ukraine. The tax, administrative
and criminal corpus delicti, which may be caused in violations of transfer pricing rules
by taxpayers, were highlighted. The legal assessment of each of the state coercion
measures that can be applied for the violation of transfer pricing rules was provided.

Conclusion. For violation of transfer pricing rules in Ukraine we propose to
divide all measures of state coercion into three groups of measures: financial
responsibility, administrative responsibility and criminal liability.

Keywords: transfer pricing, violation of the rules, tax control, measures of state
coercion and responsibility.
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VAK 342.951

TYPUHUH B’siuecinas,
acripanT kKadeapu 3araJbHOIPaBOBUX JUCITUILTIH
KuiBcbKOTo HaIiOHATEHOTO TOPTOBEIHLHO-EKOHOMIYHOTO YHIBEPCUTETY

EAEKTPOHHE YPSIAYBAHHSI
Y COEPI PEECTPAIIII ITPAB
HA HEPYXOME MAVIHO

Jocniosceno cyyacHi meHOeHyii (hopmy8anHsa cucmemu el1eKmpoHHO20 YPAOYE8aHHs 8
Yxpaiui, 3okpema y cgpepi depoicasnoi peecmpayii npas na nepyxome matno. Ilpoanani-
308aHO HEOOMIKU eIeKMPOHHOL CUCEMU OepICABHOI peecmpayii Hepyxomocmi. Busnaueno
WIAXU NOOATLULO20 PO3BUMKY ENIEKIMPOHHO20 YPAOYeaHus y cgepi peccmpayii npag Ha
Hepyxome MatiHo.

Kniouoei cnoea: enexTpoHHE YpAOyBaHHS, €JNEKTPOHHUU ypsa, €NEeKTPOHHI
MOCIIYTH, aAMiHICTPAaTHBHI OCIYTH, PEECTpALisl IPaB Ha HEPYXOME MaiiHO.

Typuun B. Dnexmponnoe ynpaenenue 6 cghepe pezucmpayuu npag Ha Heo-
sudCUMOe umyuecmeo. Hccnedosanvl 0CHOGHbIE COBPEMEHHbIE MEHOEHYUU (DOPMUPOBAHLSL
cucmembl 2IEKMPOHHO20 YNpasneHus 8 Yxpaune, 6 uacmuocmu 6 cghepe 20cyoapcmeeHHou
peaucmpayuu npag Ha Hedgudlcumoe umyujecmeo. Ilpoananusuposanvl nedocmamxu
NIEKMPOHHOU CUCHEMbL 20CYOapPCMBeHHOU pecucmpayuu Hedgudxcumocmu. Onpeoenensl
nymu 0aibHeltiue20 pa3gumus S1eKmpoHHO20 YNPAGIEHUsL 8 Chepe pecucmpayuy npas Ha
HeO0BUIICUMOe UMYUIEeCMEO.

Knwouegvle cnosa: 3MEKTPOHHOE YIIPAaBIIEHUE, DJIEKTPOHHOE MPABUTEIHCTBO,
SIEKTPOHHBIE YCIYTH, aIMUHUCTPATHUBHBIE YCIIyTH, PETUCTPAIUs MPaB Ha HEIBHKUMOE
HUMYILECTRO.

IocranoBka npodaemu. Hapasi BinOyBaeThcs CTpIMKHIT TIpOIIEC BIPO-
Ba/DKCHHS Ta PO3BUTKY EJICKTPOHHMX TIOCIYT 3arajioM, 30KpeMa i y cdepi
peecTparlii mpaB Ha HEPYXOME MAiHO, 110 OJHO3HAYHO € TIO3UTUBHUM KPOKOM
y pepopMyBaHHI TIpoIieCy HaIaHHS BiJIOBIIHUX A MiHICTPATHBHHUX ITOCIYT.
Bunukae He0OXiIHICTh HAYKOBOTO aHai3y OCTaHHIX HOBOBBEJIECHb 3 METOIO
BUSIBIICHHSI MOKJTUBHX CYTTEBHX HEJONIKIB Y Cy9acCHOMY TIPaBOBOMY PETYJIIO-
BaHHI MPaBOBITHOCHH 3 PEECTpallii IpaB HA HEPYXOME MAaiHO, 10 MOXYTb
NPU3BECTH A0 YHCICHHHUX TNPABOMOPYIIEHb Ta TMOCTaBUTH TMiJ 3arposy
ICHYBaHHS 1HCTUTYTY MMPUBATHOI BIACHOCTI B YKpaiHi.

IcHytoTh TIOTPEOH OOTPYHTYBaHHS BiAMIHA BUKOPHCTAHHS CIICIIATbHIX
ONaHKIB 13 MPOCTABJICHHS MIJANUCY Ta TEYATKH JICPKABHOTO peecTparopa
CTOCOBHO iH(opMarlii 3 JlepkaBHOTO PEECTPy pPEYOBUX MpaB HAa HEPYXOME

© Typumun B., 2017
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MaifHo, 3’sICyBaHHS HACTIJKIB Uil TIEPECIYHUX TPOMAJSH, a TAaKOK YMOTHBO-
BAHOCTI BIAKPHUTTS Ijis myOJiiuyHOTO Aoctymny iHdopwmaiii 3 Jlep:kaBHOTO
peeCTpy pedOBHX MPaB Ha HEPYXOME MAMHO.

AHaNI3 OCTaHHIX AociaigxkeHb i myOJikaniil. BuBueHHsaM nuTaHb
JIEP>KaBHOTO PETYJIIOBAHHS €JIEKTPOHHHUX aIMIHICTPATUBHUX MOCIYT 3aiima-
IOThCSl 0arato BITYM3HSHUX HAYKOBIIB, 30kpeMa: B. M. babaes, M. M. Ho-
BikoBa, C. O. 'afinyuenko [1]. [Ipobnemu Ta TONOBHI MEPCHIEKTUBU BITPO-
Ba/DKEHHS BITUM3HSHOI CHUCTEMH EJIEKTPOHHOTO YpSAIYBaHHS IOCHIIKYE
B. B. €ranos [2]. EnexTponHe ypsayBaHHA K GOpMY JAep>KaBHOTO YIPABITIHHS
posrmsigae T. €. Karanosceka [3]. JocmimKkeHHST €eKTPOHHOTO YpSAyBaHHS
B acmekTi iHdopmaniiHoro cycminbctBa 3aiiicHio0Th [1. C. Knimymma Ta
A .O. Cepenrok [4], be3koHTakTHI aJMIHICTpAaTUBHI TOCIYTH, IO Hajaa-
10ThCs JleprkaBHOIO ciyx0010 YKpaiHu 3 muTaHb reojesii, kaprorpadii rta
kagactpy — O. B. JleBueHnko, mpoOiieMHI MUTAaHHS PO3BHUTKY E€JIEKTPOHHUX
nociyr B Ykpaisi [. O. Tumenkosa [5—6] Ta iH.

Opnak mpouec peopMyBaHHS PABOBOT'O IMOJISI CTOCOBHO €JIEKTPOH-
HOTO ypsyBaHHS y cepi peecTparii mpaB Ha HEPYXOMe MAWHO 3a OCTaHHI
POKH 3aJHIIMBCSA 1032 YBarol HAYKOBIIB 1 MOTpeOye pPeTeIbHOTO JI0C-
JPKEHHS 11100 BIAMOBIIHOCTI €BPONEUCHKOMY BEKTOPY PO3BUTKY 3aKOHO-
JaBCTBa YKpaiHu y 1ii chepi mpaBOBiTHOCHH.

Meta craTTi — mpoaHaNi3yBaTH CyYacHi TEHACHINT BJIOCKOHAICHHS
cdepu Iep>KaBHOI peecTpallii MpaB Ha HEPYXOME MaifHO 3 OISy Ha BIIPO-
Ba/DKEHHS 1H(OpMAaIIHHUX TEXHOJOTIH B YKpaiHi, 30KkpeMa eJIeKTPOHHOTO
YPSTyBaHHS.

Martepianu Ta Metoau. [HpopmaniliHoro 0a3010 CTATTi € 3aKOHU Ta
MiJ3aKOHHI HOPMATHUBHI aKTH YKpaiHH, 110 PETryIIOITh BIAHOCHHU B J10C-
JTiKyBaHid cdepi, a TaKOX MPOEKTH 3aKOHIB Ta MiJ3aKOHHUX HOpMa-
TUBHUX aKTiB YKpaiHH, SIKUMU IJIAHY€EThCS BIOCKOHAIUTH Ta pehopMyBaTh
ICHYIOUY 3aKOHOJIaBUy 0a3y B cdepi Jep)KaBHOT peecTpallii IpaB Ha HEpyXoMe
MaiHo [7-16], indopMariis 3 oiliHHIX BEO-CaiTIB OpraHiB Aep>KaBHOI BIaIu
VYkpainu Ta 3apyOikHEX Gipm [17-21], mpami BITYM3HSHUX HAYKOBIIIB.
BaxnuBe 3HaueHHs MalOTh 3BITH IHCTUTYIIH €Bporneiicbkoro Coro3y 1010
peastizaiii eeKTpOHHOTO ypsimyBaHHs B kpaiHax €C [22-23]. PoboTta MiCcTUTH
BUKOPHUCTAHHS HACTYIHUX METOMIB HAYKOBOTO JIOCIHI/DKCHHS: aHali3y,
CUHTE3Y, TOPIBHIHHS, CHCTEMHO-CTPYKTYPHOTO Ta JIOT19HOTO.

Pesyabratu jgociaimxkenns. BimmoimHo mo VYka3y Ilpesupenra
VYkpaiau Big 12 ciuas 2015 p. Ne 5 «IIpo Ctparteriro cTajqoro po3BUTKY
«Yxpaina — 2020» [9], yu He BIepIie Ha 3aKOHOJIABUOMY PIBHI PO3BUTOK
EJIEKTPOHHOTO YPSIAYBaHHS («e-ypsIyBaHHS»), 30KpeMa 3alpoBa>KEHHS
€JIEKTPOHHUX TMOCIYT, BU3HAYEHO OJAHHUM 13 TOJIOBHUX IMPIOPUTETIB pedop-
MYBaHHSI CUCTEMH JIEPKABHOTO ympaBiiHHSA. Lle miaTBepKeHo i y 1HIIMX
JOKYMEHTax 3a OCTaHHI pOKH, a came: B posnopsmxkeHHi Kabinety
MinictpiB Ykpainu Big 27 tpaBHs 2016 p. Ne 418-p «IlIpo 3aTBepmxeHHS
iaHy npiopuTeTHUX nid Ypsay Ha 2016 pix» [10] 1 po3mopsmkeHH]
KabGinery MinictpiB VYkpaiaum Bim 3 kBiTHA 2017 p. Ne 275-p «lIIpo
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3aTBEP/KEHHS CePeHbOCTPOKOBOrO IUIaHYy MPIOPUTETHUX Al Ypsay 1o
2020 poky Ta miaHy npiopuTeTHUX Al Ypsay Ha 2017 pix» [11].
VY pamkax peamizaiii Yroau npo acoriariito MK YKpaiHoto, 3 OfHI€l
cTopoHHu, Ta €Bponeiicbkum Coro3oMm, €BpONEHCHKUM CIIBTOBAPUCTBOM
3 aTOMHOI eHeprii 1 IXHIMU Jep)KaBaMH-WICHAMHU, 3 1HIIO1 CTOPoHU («YToma»),
Vkpaina Mae 3a0e3Me4UTH KOMIUIEKCHUH PO3BUTOK E€JIEKTPOHHUX MOCIYT
BIJIMOBITHO JI0 €Bpomeickkux BUMOT [7]. Takum 4yumHOM, YTOJ0IO peria-
MEHTYETbCS CHIBPOOITHULTBO YKpaiHu Ta €Bponeiicbkoro Coro3y Ha KO-
pHUCTh MpUBATHUX 0CI0 1 O13HECY y BIPOBAKEHH] OHJIANH-TIOCIIYT, 30KpeMa
€JIEKTPOHHOT'0 O13HECY, EJIEKTPOHHOTO Ypsiy, €IEKTPOHHOI OXOPOHH 3/I0pPOB’s
1 €JIEKTPOHHOT'O HAaBYaHHSI.
Bigmosigao mo 3Bity OOH 3a 2016 p. Ykpaina mocina 62 wmicie
cepen 193 KpalH CBITY Y C(pepl PO3BHUTKY €-ypsi/lyBaHHs [23], 1m0 CBIIYUTH
Npo 3HAYHE BiJCTaBaHHS 11 BiJ CBITOBUX TEMIIIB PO3BUTKY €IEKTPOHHHUX
HOCTYT Ta HEOOXITHICTh PO3POOJICHHS €IMHOI CKOOPAMHOBAHOI JepKaBHOI
MOJIITUKH Y il cepi.
Posnopsmxennsm Kabinery MinictpiB Ykpainu Bin 16 muctomana
2016 p. Ne 918-p cxBaneno HoBy KoHIemiiro po3BUTKY CHCTEMHU HAJlaHHS
€JIEKTPOHHUX MOCIHYr B YKpaiHi, IO CHOpSIMOBaHA HAa BUPIMIEHHS TaKHX
NEPIIOYEPIOBUX MPOOIIEM:
copMyBaTH HOPMATUBHO-TIPABOBY 0a3y I PerymoBaHHs chepu
Ha/IaHHS €JIEKTPOHHUX MOCIYT;
CTBOPUTH €JIFHI BUMOTH JI0 3aIIPOBA/HKEHHSI €IIEKTPOHHUX TTOCTYT;
BPETYJIOBATH TMHUTAHHS E€JIEKTPOHHOI iMeHTH]IKAIl Ta aBTEHTH-
¢ikarii cy0’ekTiB 3BEpHEHHS PU HaJaHH] €IEKTPOHHUX MOCIYT;
CTBOPUTH MDKBIAOMYY €NEKTPOHHY B3a€MOJII0 TpPHU HaJaHHI
aJIMiHICTPATUBHUX TOCIIYT;
3aKOHOJIaBYO 3aTBEPIUTHU MEPENTiK eIeKTPOHHUX aIMIHICTPaTHBHUX
TOCTIYT;
BU3HAYUTH (HOpMAT EJIEKTPOHHOTO TOKYMEHTA, 3TiHO 3 SKUM
Cy0’eKT 3BEpHEHHS MAa€ MOJaBaTH JOKYMEHTH IJIsi OTPUMAaHHS
aJIMiHICTPATUBHOI MOCITYTH;
» BUPOOWTH €IMHY iH(OpMAIliifHO-TeIeKOMYHIKALIiHY iH(pacTpyK-
Typy, 10 3a0e3neyye HaJaHHS EJICKTPOHHHUX IOCIYyT Ha OCHOBI
BCTaHOBJICHUX BUMOT;

» 3a0e3MeUnTH HAJISKHHI PIBEHb TOTOBHOCTI JICPIKaBHUX CITYKOOBIIIB,
M0CaJIOBUX OCi0 OpPraHiB MiCIIEBOTO CaMOBPSAYBaHHS, (i3MIHIX
Ta FOPUANIHHX OCI0 JI0 3arpOBaKEHHS €IEKTPOHHUX MOCIYT [ 8].

CyuacHHii CTaH CUCTEMHU aIMIHICTPAaTUBHUX MOCTYT B YKpaiHi CBia-
YUTH MPO IX BIJHOCHY 3aKPHTICTh, HEMPO30PICTh Ta HU3BKY MOCTYIHICTDH
i ocid, mo 3BepTaloThes 3a HUMHA. ONTUMAIbHUM BUXOIOM 13 TaKOTO
CTaHOBHIIA OyJie ONTUMI3aIlisl MyOIiYHIX TOCTYT 1 Mepexi 10 eIeKTPOHHOT
dopmu  ypsayBaHHS, OCHOBHOIO METOIO0 SKOTO € HAaJaHHA JOCTYIHHX,
e(EeKTUBHUX Ta MPO30PUX EJIEKTPOHHUX MOCIYT, IO MOTPeOYBaTUMYTh
MiHIMYM 4acy Ta MaTepiajJbHHX BHUTpPAT, IO JO3BOJUTH YHUKHYTH KOPYII-
IIHOT CKJIaIOBOT B MPOIIECi HAAHHS TTOCTYT JIEPKABHOI BJIA]TH.

vV V. YV VYV
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3a ocTaHHI JBa pOKM YKpaiHa MiIHsAJIACh Ha 25 MO3HIIIN Y CBITOBOMY
pEeUTHHTY e-ypsayBaHHs, Ha 45 mo3umiii Ta Ha 30 Mo3uIllid — y pedTHHTax
BIIKpUTUX AaHWX. Hamami po3BUTOK MOXJIMBHUU JIUIIE 33 YMOBH 3aCTOCY-
BaHHS PEBOJIFOIIIMHUX MiAXOMIB Ta HAHOUIBII MEPCIEKTUBHUX TEXHOJIOTIH,
110, BJIacHe, Mepea0adyeHo KOHIEMIIE, sSKa 3aTBepKeHa PO3NOPSIKEHHIM
Ka6inety MinictpiB Ykpainu Big 20 Bepecus 2017 p. («Konmemmisy). Lleit
JOKyMEHT BH3HAYaTHME TOJIOBHI IIUJTi, IPIOPUTETHI HANPSIMU Ta 3aXOIH PO3-
BUTKY e-ypsimyBaHHs a0 2020 p. Benuke 3HaueHHS TpUIUISETHCS TEXHOJOTII
OsokueliH a1 3a0e3neueHHs MBUIKOCTI, BIIKPUTOCTI Ta O€3MeKu y poOoTi
peecTpy Hepyxomoro wmaiHa. Hampwknax, 3a iHdopmariero Kabinery
MinictpiB Ykpaiau y BepecHi 2017 p. Ha TexXHOJOTiIO OJOWKYEHH yXKe
niepeBesieHo jiep:kaBHy CucteMy eleKTpOHHHMX TOPIiB apelITOBAaHUM MaiHOM
(CETAM). Ho xinng 2017 p. TutaHyeThCsl IEPEBECTH HA OJIOKYEHH peecTp
HEPYXOMOCTI Ta JepKaBHUI 3eMenbHui KagacTp Ykpainu [18].

Cepen kpaiH, IO BXe 3allyCTHJIM Y BHUKOPUCTAaHHS OJOKYEHH
nporpamu y cdepi peectpariiii HepyxoMmoro MaiiHa, 1ie LlBeris, EcTonis ta
I'py3is. BpaxyBanus YkpaiHOIO IIbOTO JOCBIAY JaCTh MOXIJIMBICTH OUTBII
MacIITabHOTO BIPOBA/KEHHS JTAaHOI TEXHOJIOTII y BHKOPHUCTAHHI JEpiKaB-
HUX peectpis [20].

Binnosinno no Konmerniii go xintg 2018 p. TutaHyeThest 3aIIpoOBaiuTH
oH-naiiH 3arainoMm 100 Haiibimpm BakauBuX mociayr. CTaHOM Ha BEpPECEHb
2017 p. noctynHo Bxe noHaa 30 3aranbHOAEp)KaBHUX e-nocayr [18].

KitouoBuMu 3aBIaHHSAMU, SKi 3aIUIAHOBaHI YPSJIOM 10 BUKOHAHHS
y 2017 p. muig po3BUTKY e-ypsimyBaHHs y cdepi peecTpaliii HEpyXOMOCTI €:

» MiIKIIOYCHHS JI0 CHCTEMH CJCKTPOHHOI B3a€EMOJIl OpraHiB

BHUKOHABYOI BJIaJIM OPraHiB MICIIEBOI'O CAMOBPSITyBaHHS;

» 3MEHIIEHHS KUTBKOCTI JOKYMEHTIB y MarepoBiii (opMi IIIIXOM
y3TOJKEHHS TIPOEKTIB HOPMAaTUBHO-TIPABOBUX AKTiB B €IEKTPOH-
Hil hopmi;

(bopMyBaHHS KOMILIEKCHOTO TJIaHy PO3BUTKY €JEKTPOHHUX MOCIYT;

NePEBEICHHS B €JIEKTPOHHY (POpMY HANOLIBII BAXKIMBHUX IyOTid-

HUX TIOCIIYT BiAMOBIIHO 70 BUMoOr €C;

HaJaHHS aJAMIHICTPAaTUBHHUX MOCIYT depe3 €CAUHHUIA aepxKaBHUN

HOpTaJT AAMIHICTPATUBHUX MOCIIYT 32 MPUHIIUIIOM «one stop shopy;

BUKOPHUCTAHHS THIIOBOTO MTPOTPAMHOTO 3a0€3MeUYeHHS Ta IT1KITI0-

YeHHS IIEHTPIB HaJaHHS aJMIHICTPATUBHUX MOCIYT J0 0a30BHX

peecTpiB;

CTBOPEHHSI HOPMATUBHO-TIPABOBUX 3acajl I HAICKHOTO (PyHK-

[[IOHYBaHHS JIEPKABHUX €JIEKTPOHHUX 1H(OPMAIIMHUX PECYPCIB;

» 3amnpoBa/DKCHHS aBTOMAaTHU30BAaHOTO OOMIHY JaHHMX 3 MPIOPHUTET-
HUX JEePKaBHUX PEECTPIB;

» BBEJCHHS B JIiI0 MEPIIOi Yeprd IHTETPOBAHOT CUCTEMH EJIEKTPOH-
HOT 11IeHTHdIKAIllT, a TAKOXK CHPHUSIHHS 3alpPOBAPKEHHIO CUCTEMU
aBTeHTH(}IKAIlll Ta €JEeKTPOHHOTO MHU(PPOBOTO MIAMKCY 3 BUKO-
pPUCTaHHSIM MOOUTHRHUX TexHoJorii (MobilelD) [11].

vV VYV VY

v
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3 15 cepmnast 2016 p. mixxk Cekperapiatrom Kabinety MinicTpiB Ykpainu
Ta UEHTPaJbHUMHU OpraHaMU BUKOHABYOi BIaJU (DYHKIIOHYE BHUKIIOYHO
€JIEKTPOHHUI 00MiH moKymMeHTaMu. Hapasi moaHs gepes cucreMy, 10 SKOi
HiIKTI0YEeH] BCl 00Iaep)aaMiHicTpailii, mpoxoauTh moHaj 1,5 Thc. emex-
TPOHHHUX JOKYyMeHTIB. J{o »koBTHs 2017 p. po3pobiaeHo nmpoekt Konmenrii
PO3BUTKY €JIEKTPOHHOI ifeHTUdIKAIIl Ta IHIMIHOBAHO MIJOTHUNA MPOEKT
Mobile ID [21].

CriocTepiraeThcsi CBiTOBa TEHACHIIIS A0 BIIKPHUTOCTI iH(OpMAITITHIX
pecypciB OprafiB Jep>KaBHOi BIaAW AJs IyOJIIYHOTO JOCTYIY, 3aCTOCY-
BaHHS TaK 3BaHUX TEXHOJOTIH «Big Data» (Benuxi oani) Ta «Open Data»
(Biokpumi Oawi), 0 03HAYAE OMPHIIIOJHCHHS BEIMKUX MACUBIB JIAHUX Ta
MaKCHMaJIbHa BIIKPUTICTH 1 TPO30PICTh iH(OpMALIil Al MePEeCIYHUX rpoMa-
JISIH, OCKIJBKH 1H(OpMAaIlisd € HaWI[IHHIIINM pecypcoM Yy 21-My CTOMITTI.
Ha ocHOBI TakuX JaHUX MOYKHA TaKOXK aHATI3yBaTH €(PEKTUBHICTH MISIIEHOCTI
ypsady Ti€l 4M 1HIIOT Aep)KaBH Ta PO3yMiTH, fka iH(opmarmis morpiOHa
KOpHUCTyBadyaM HaWOUIbIIIE, IITXOM BUKOPUCTAHHS CTAaTUCTUYHOI 1H(OpMaIIii
BIJIMOBITHOTO pecypcy.

BiamosinHo 10 iHpOpMarii yaacHukiB nmporpamu «EnexkTponne ypsmay-
BaHHS 31 MJ3BITHOCTI BJIaTU Ta ydacTi rpomaan» (E-governance for
Accountability and Participation Program, EGAP) y 2015 p. B €C npoBe-
JIEHO OJIHE 3 HAWMOIIbII MOTYXHHMX IOCIIKEHb MO0 OI[IHKH BILJIMBY Ta
MOTEHIANTY BIIKPUTHUX JAHUX HA PO3BUTOK €KOHOMIKM KpaiH Ta €BpPO30HU
B IIoMy. SIK pe3yibTaT, PO3paxOBaHO OCHOBHI MOKA3HUKH 3POCTaHHS
PUHKY BIAKpUTUX AaHUX. BusHaueHo po3mip mpsmoro (direct market size)
Ta HENpPSAMOTO PHUHKIB BIAKpUTUX HaHuX (indirect market size), sxi pa3om
dopMyIOTh 3arajdbHUI PUHOK BIAKpUTUX naHuX (fotal market). Ilporno3o-
BaHWK PO3MIpP TPSIMOTO PUHKY BIAKPUTUX JaHuUX €Bpo3onu Ha 2016 p.
OUIKYy€eThCS Ha piBHI 55,3 Mupna eBpo. Y nepiona 3 2016 mo 2020 poku oviky-
€ThCS 3poCTaHHsl pUHKY Ha 36,9 %, no 3HauenHs 75,7 mupn espo B 2020 p.
3arajpHa pUHKOBA BapTICTh BIAKPUTUX JIAHUX OIIIHIOETHCS MK 193 Mipa eBpo
1 209 mupa eBpo mis 2016 p. ta 265-286 mupa espo go 2020 p., 3 mo-
npaBkamu Ha iH AL [19].

[Iporpama EGAP Oyne peamizoByBaTHcs B Ykpaini y 2015-2019 pp.
Mera nporpamMu — 3a JOTMOMOTO Cy4YacHUX 1H(OpPMaIIMHUX TEXHOJOTIN
BJIOCKOHAJICHHSI SIKOCT1 ypsIyBaHHS, MOKpalllaHHS B3a€MOAIl BIagu Ta
TPOMAJISTH Ta CIIPUSTHHS COIIaJIbHUM iIHHOBAIIISIM B YKpaiHi.

3akonoMm Ykpainu «[Ipo goctyn mo my6siuHoi iHGOpMaIliii» BU3HA-
YeHO MpaBO Ha OE3KOIITOBHE BUKOPHUCTAHHS BIIKPUTHX [aHUX, alie He
BPETYJIHOBAHO MUTAHHS MIOJO JOCTYIY O HUX, IO MOXE TMPU3BECTH JIO
NEBHUX 3J10BXMBaHb. Excrieptu nporpamu EGAP cripaBeyiuBO 3a3Ha4YarOTh,
10 TMOTPIOHO YITKO OKPECIUTH IIi HOPMHU IIJISIXOM BHECEHHS BIAMOBITHUX
3MiH 10 moctaHoBu KabGinety MinicTpiB Ykpainm «IIpo 3aTBepkeHHs
[Tomo>xenHst mpo HAOOPH AAHMX, AKI MIJUIATAIOTH ONPUIIOAHEHHIO Yy (popmi
BimkpuTHX gaHux» Big 21.10.2015 Ne 835 [19].
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BianosigHo no moctanoBu Kabinety MinicTpiB Ykpainu Big 30 Be-
pecast 2015 p. Ne 786 [12], 3 6 xoBTHsa 2015 p. BiAKpUTO MyOIIYHUN JOCTYII
1o iHpopmarrii 3 JlepkaBHOTO peecTpy PEdOBHUX NPaB HA HEPYXOME MaiHO.
[le o3Hauae, MO KOKEH OXOUYMH MOXKE JAi3HATHCS iH(OPMAIIIO PO MAHO
BIJIMOBIAHOI 0COOU K 4epe3 eNEeKTPOHHUM peecTp, Tak 1 OTPUMATH BiAMO-
BiJIHI JaHi B manepoBiii Gopmi (B cy0’eKkTa epkaBHOI peecTparllii mpas Ha
HepyxoMe MaitHo). [lomyk Takoi iHdopmarii 3MiiHCHIOETBCS 32 00’ €KTOM
HEPYXOMOCTI a00 3a Mpi3BUIIEM BIaCHUKA, HOTO 1ICHTU(IKAIIHHUM KOJIOM
YU [aCIIOPTOM.

HoBoBBeieHHST BUKJIMKAJIO YUMAJIO 3aHETIOKOEHD 111010 BTPATH HEPY-
XOMOTO MaiHO BJIACHHKOM 4Yepe3 MOXJIHMBY CJIa0Ky 3aXHIEHICTh CUCTEMU
BiJl IIaXpaiiCbKUX 1M 3 PEeCcTpOM, 30KpeMa 13 BUKOPUCTAHHSIM CY4YacHHX
iHQOpMAIIHHIX TEXHOJIOTI. AJe Taka MOMIIMBICTh iCHYBaJa i JI0 BIAKPUTTS
peecTpiB, TOMy 3apa3 MOAIOHI BUMAJKA HE MalOThb MAaCOBOTO XapakTepy.
Otpumatu iHpOpMAIIito 3 PEECTPY MOXHA TUIBKH MICIs peecTpallii Ha caiTi
MiHictepcTBa 1ocTHIll YKpaiHu, JUIsl 4Oro HEOOXiJHO BKa3aTH CBOi mac-
NOPTHI JaHi Ta peecTpauiiiHuii HoMep OOJIKOBOI KapTKH TUIATHHUKA TTOJIATKIB.
Onuata mocityru 311MCHIOETHCS 3@ JIOIIOMOIOK0 KPEIUTHOI KapTKH, TOOTO
a0CoJIIOTHO TIepcoHi(ikoBaHO. BiacHUK HEpyXOMOCTI, HANIPaBUBIIH BiAIO-
BifHUH 3anuT 10 MiHicTepcTBa IOCTHINT YKpaiHU, MOXKE Mi3HATHCS, XTO
IKaBUBCSA 1Or0 MAaiHOM 1 BCTAHOBUTH ITOTEHIIIMHOI'O 3JIOBMUCHHUKA.

MOXJIUBICTh HIBUAKO Ta OE3MOMMIKOBO BCTaHOBUTH 0COOy, sKa
3BEPTAETHCSA [0 OpraHy BIAAW 3a JOMOMOIOI0 EJIEKTPOHHUX 3aco0iB,
€ TOJIOBHOIO MEPEyMOBOIO 3alPOBAIXKEHHSI IOPUIUYHO 3HAUYUMOT B3a€MOJIT
rpomMajisH Ta Oi3Hecy 3 opranamu Biaau. Hapasi B YUHHOMY 3aKOHOJaBCTBI
HEBpETyJIbOBaHE TMUTAHHS K €JIEeKTPOHHOI 1AeHTHdIKAIlli, TaK 1 €JUHOTO
cTaHaapty enekrpoHHoro mudposoro miamucy (ELIT), skuii 6u misB B ycix
opraHax BJIaJu Ha TEPUTOPil YKpaiHu.

B Vkpaini vagatoreest mocayru ELIT Bim pisHHX po3poOHUKIB, sKi
MarTh OCHOBHUH HEIOJIK — X HECYMICHICTh, BHACIIOK YOr0 B CHCTEMax
€JIIEKTPOHHOTO JOKYMEHTOOOITY, 3/1a4i 3BITHOCTi, OTpUMaHHS iH(opmarii
3 IEpKABHUX PEECTPIB KOPUCTYBaul 3MYIIEHI BUKOPUCTOBYBATH JIMIILIE
BianoBiaHi 3acoou EIIII.

Kpim 3anpoBapkeHHs macropTa HOBOTO 3pas3ka y Burisiai ID-kaprkwy,
ii7ie aKTUBHA poOOTa HaJ PO3BUTKOM aJbTEPHATUBHOI JOCTYIHOI Ta 3py4HOT
eJeKTPOHHOI ieHTudikalii. Bxke po3moyaTto MiJIOTHUN TMPOEKT MOOLIBHOT
inentudikanii «MobilelDy», Takox ycmimmHO mpaimte «BankIDy» [17].
BHOCATBCS 3MIHM OO0 BUMHEHHS €JIEKTPOHHOTO MU(PPOBOTO MiAMUCY BH-
KJIFOYHO 32 OCOOMCTOI MPUCYTHOCTI MiAIMHUCAHTIB, 30KpeMa IOCaJoBUX 0Ci0
nianpueMcTB. [IponoHyeThCs YCKIQTHUTH TMPOLEAYPY BIAKPUTTS HOBOTO
po3niny y JlepKaBHOMY peecTpi pedoBUX MpaB Ha HEpyXxome MaiiHo [13].

Jlo HOBOBBEIEHb TAKOX MOXKHA BITHECTH HaJIaHHA rpaBa MiHicTepc-
TBY IOCTUIIi YKpaiHu Ta HOro TepuTOpiajJbHUM OpraHaM 3a pe3ysibTaTaMu
pO3IJIAy CKaprd HaNpaBUTH IMOAAHHS MPO aHYJIIOBAHHS CBIAOLTBA IPO
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MpaBo 3aiiMaTHCA HOTapiaJIbHOK JisIbHICTIO 10 Bumioi kBamidikariinoi
KOMicii HoTapiaTy npu MiHICTepCTBI I0CTUIIIT YKpaiHH.

Opnnak, 3asnHavae [. O. TumeHnkoBa, iCHyrO4a TpaKkTUKa HaJaHHS
aJMIHICTPAaTUBHHUX TIOCIYT MAa€ HU3KY CYTTEBHX HEIOJIKIB, 30KpeMa, mepe-
KJIaJICHHSI OOOB’SI3KIB aIMIHICTpAaTUBHUX OpPraHiB i3 30MpaHHS JOBIIOK abo
MOTO/DKEHHST JIOKYMEHTIB Ha CIIOKMBAdiB, HEOOTPYHTOBAHE CIIPABJISHHS
wiatd a00 HEOOTPYHTOBAHO BEJIMKI PO3MIPU IUIATH 3a HAJAHHS OKPEMHX
BUJIIB TIOCTYT; BCTAHOBJICHHS HE3PYYHOTO rpadika MpUHOMY TpOMaJsH;
HEHAJI)KHE 3aKOHOJaBYE PpEryITIOBaHHS TMPOLEAYPHUX TMWUTaHb HaJaHHS
nociyr Touo [6, c. 277].

[TpoGiemoto € TakoX BiACYTHICTH B3aEMO/IIT Mi>K OpraHaMH JIep>KaBHOI
BJIalU y BUTJAMI EJIEKTPOHHOTO JTOKYMEHTOOOITY, IO YCKIagHIOE Ta
CHOBUTBHIOE TIPOIEC HANAHHS aIMiHICTpaTUBHUX Tociayr. ChOromHi 0OMiH
JOKyMEHTaMH B OCHOBHOMY 3JIHCHIOETBCS B TAnepoBiid ¢opmi, (akcom,
€JIEKTPOHHOIO TOIITO0, 110 HE JI03BOJISE 3A1MCHIOBATH KOHTPOJIh HaJ BUKO-
HaHHAM J0py4eHb. Lle mopomkye q01aTKOBI BUAATKU, 3HUKYE B3aEMOJIIIO
OprafiB JepXaBHOI BiIagu MDK CO00I0, a TaKOX y Pe3yJbTaTi — TEMII
NPUIHATTS YNPABIIHCHKUX PIllleHb. BaXIIMBUM 3aBIaHHSIM IS I[bOTO
€ CTBOPEHHS E€JICKTPOHHOTO apXiBy Ta pPO3BUTOK BHYTPIIIHIX CHCTEM
JIOKYMEHTOO0IrYy.

HampanpoBanmii 1ocBin BiHHHIBKOT MICBKOI pajd, IO BHCTYIWIA
«moHepoM» B JaHiil cdepi, MATBEPIKYE, IO 3aBISIKH BIPOBAKCHHIO
CHUCTEMHU €JICKTPOHHOTO JOKYMEHTOOOIry Ta O(IIIHHOrO CallTy MIChKOI paau
CIIOCTEPIra€eThCs 3HAYHE TMOJIMIICHHS €()EeKTUBHOCTI poOOTH MYHIIHMIIAMIi-
TETy MpY HE3MIHHIHM YMCENBHOCTI MPAliBHUKIB BUKOHABYMX OPTaHiB.

Binmogigno no pimennast Binauiebkoi Mickkoi paau «IIpo 3aTBepmkeH-
Hs [Iporpamu po3ButTKy e-ypsinyBanas Ha 2015-2017 poxm» Big 23.01.2015
Ne 1989 BmpoBamkeHHST HOBOI CHCTEMH EIEKTPOHHOTO JOKYMEHTOOOIry
B 2011 p., KpiM OCUJICHHSI KOHTPOJIFO BUKOHABYOI TUCIMIUIIHH, JO3BOJIHIO
MIIBUIIATA €(PEKTUBHICTh POOOTH KOXKHOTO TMpaIliBHUKA, IIPO 10 CBITYATh
JaHi maodauyi.

Tabauys
EdexTuBHicTh p0o00TH NpalliBHUKIB
Binnunbkoi micbkoi paau, 2011-2014 pp., oa.
Pik
Buja noxymenTanii

2011 2012 2013 2014

Bxinna 26432 56912 65562 61824
Buxinna 28002 55080 61331 58114
3BepHEHHS TPOMAISTH 20331 38127 50268 98288
Pazom 74765 150119 177161 218226

Ilicepeno: pospobneno asmopom 3a [14].
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VY 2016 p. 3aiicaeno niepexin Kabinety MiHicTpiB YkpaiHu BUKITIOYHO
Ha €JICKTPOHHUI 0OMIH IOKYMEHTaMH, Ta JIMIIIE MPAaKTHKA MOKaXKe, HACKLITBKA
OTIEpaTUBHO IIe 3pO0JIsATh yCi iHINI JEepKaBHI OpPraHd, MO0 € HEOOXiTHOIO
YMOBOIO peasti3allii cepBiC-OpiEHTOBAHOTO MiAXOAY MPH HAJaHHI aJMiHICTpa-
TUBHUX MOCIYT. 30KpemMa, popMyBaHHS €IMHO1 1HPOPMAIIITHO-TeNIEKOMYHIKa-
HiifHoi 1H(PACTPYKTypH, fKa 3abe3nedye HaJaHHS EIEKTPOHHHUX IOCIYT,
BapTO 3/1MCHIOBATH Ha BCIX PIBHAX 32 KOHIETITYAJIIbHOIO MOJEIIII0 CUCTEMU
eJIeKTPOHHUX mocayr (puc. 1).

LlenTps Hagamms Cy0’exTH 2REpHEHEY 1

ATMIHICTPATHE- |
HHX IOCIVT '

€ ouHuE gepEaARHEN DOPTAT aMIHICTPAaTHEHNK
IIOCTIVT T4 {HTETPOEAH] B HEOTO 1HIN TTOPTATH

IIpezenmauilinuil pisens
Pisenry szacuodii
Vopasmigma Besmeaumii 00MIH VIpaBIHED
BEaﬁMO,ﬂiEI—D JaHHMH Td CICKTPOHHHMH JOKYMCHTAMH

Fisenw danux

Indopmariiia: cacTeMHE cyD €KTIE ) 0
{H1 Hepucapni SOEHIITHI
HaJaHHA aIMIHICTPATHEHHK
IIOCIVT DEECTPH CHCTEMH

Puc. 1. KonuenryajabHa Moae/ib CHCTEMH €JIEKTPOHHHUX MOCJIYT [§]

BaxxnuBa enekTpoHHa B3a€MO/Iisl BiIMOBIIHUX JEPKABHUX PEECTPIB,
ajpKe, 3BEPHYBIIKCH JIUIIE JI0 OJHIET Jep>KaBHOI YCTAaHOBU, TPOMAaiTHaM He
noTpiOHO Oyie 30MpaT YMCICHHI TOBIKH BiJI IHITUX YCTaHOB.

[TocranoBoto KaGinety MinictpiB Ykpaiau Bin 8 Bepecus 2016 p.
Ne 606 BHU3HaAUEHO TEepeNiK JepKaBHUX PEECTPIB, 10 STKOTO BXOJATH TAKOXK
JIep)KaBHUN PEECTp PEYOBHX IpaB Ha HEPyXoMe MaWHO Ta 3eMeIbHUM
KaJIacTp JUTsl 3aIIPOBAKEHHS €JIEKTPOHHOTO OOMIHY IaHWMH, a TAKOXK BCTa-
HOBJICHO 3arajbHi 3acajii 3[IHCHEHHSI OOMIHY €JIEKTPOHHO iH(opMaIli€ro,
KpIM TI€l, 1[0 CTAHOBUTH JICPKABHY TAEMHHI[IO, MK CyO €KTaMU BJIaJIHUX
MOBHOBAXXCHb 3 JEPKABHUX PEECTPIB MiJ Yac HAJaHHS aaMiHICTpATHBHHUX
nociyr [16].

[Ipaktrka BiHHHUIIBKOI MICBKOI paju IMOKa3ye, M0 BIPOBAKCHHS
e-ypslyBaHHsI 3aJIeKUTh Bl HU3KH (PaKTOPiB, 30Kpema:

» HOPMAaTHBHO-TIPABOBOTO 3a0€3IICUCHHS Ha JICPKABHOMY PiBHI;

» 00csTiB (piHAHCYBAHHS;

» TepMiHIB OTPHUMAaHHS JI03BUIBHUX JOKYMECHTIB;
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PIBHS B3aEMOIIi CTPYKTYPHUX MIAPO3/ILIIB OPTaHiB BJIAJIU;
ICHYBaHHS 3allUTy CYCIHIJIbCTBA HA IPO30PICTh BIIAH;

noTpeOun B3aeMO/Iii TPOMAJICBKOCTI 3 OpraHamMH BIAJH Ta 3aCTOCY-
BaHHAM 1H(QOPMALIHHO-KOMYHIKAI[iHHIX TEXHOJIOTIH;

BIICYTHOCTI MPOTHIT AEP/KaBHUX CTPYKTYpP HPOLECY BIIPOBAKEH-
HS €JIEMEHTIB e-ypsiayBaHHs [ 14].

JUis yCHimrHOTO BTIJICHHS EJNEKTPOHHOTO €-ypsAIyBaHHS SK iJei,
ctBep/ykye B. B. €ranoB, Ta 3abe3neueHHs MOBHOI peami3aiii BCiX HOTo
nepeBar Hailii JepkaBl HEOOX1THO MPOUTH CKIAAHUN HUISX HAOIMKEHHS
CHCTEMHU JIEP>KaBHOTO YIIPABIIIHHS J0 €BPONEHCHKUX CTaHIApTIB [2, c. 9].

Jlis poro YkpaiHi HEOOXiTHO MPOIOBKYBATH €BPOIHTETpaIliiftHUN
BEKTOP PO3BHUTKY, a TAaK0X BHKOPHCTOBYBATH IEpElOBHM 10CBiL €Bpo-
nericekoro Corozy. Ha puc. 2 300pa)keHO CTaH BIIPOBAIKEHHS €-ypsiay-
BaHHs y KpaiHax-wieHax €C.

YV VYVYVY

€Bporelichka KoMicis
3MIMCHWIA  TIOPIBHSJIBHUN
aHaJli3 e-ypsAyBaHHs Ha Oc-
HOBI TIOKa3HWKIB OpPI€HTOBA-
HOCTI Ha CIIOXHBayiB, TPO-
30pOCTi, TPAHCKOPIOHHOI MO-
OLTPHOCTI Ta AaKTUBHOCTI 3a
nepiogu 2012/2013 ta 2014/
2015 poku. YopHUM KOJIBO-
pOM IO3HAYEHO KpaiHU-HO-
Batopu: Dpanmis, bensris,
Hinepnanau, JlrokcemOypr,
Himeuunna, ABctpis, [laHis,
[IBemniss, Hopgerisi, Icnanmis,
JIutBa, JlatBia Ta EctoHis,
7€ piBeHb PpO3BUTKY Ta

N P aOCOJIIOTHI TOKAa3HUKU BH-
Il cepelHbOEBPOIEUCHKIX,
Puc. 2. CTan BIPOBA/KeHHS e-yPSANYBAHHS  TeMHO-CIpUM — KpaiHU 3i

y kpainax-wienax €C [22] criliKkuME ToKasHuKamu: [Top-

tyramisi, Icnanis, OiungHAis Ta Mankra, B KX a0COJIOTHI MOKAa3HUKU
BUII CEPEIHbOEBPOIEHCHKOrO MOKA3HUKA, ajie PIBEHb PO3BUTKY 3a OCTaHHI
POKM HIKYHMI Ta CBITJIO-CIpUM — KpaiHW 3 TOCEPETHIMH TOKa3HUKAMMU:
Ipnanpis, BenmukoOpuranis, [1Iseimapis, Itamis, Crnosenis, Xopsaris, Yexis,
[Tonpma, CnoBayumHa, VYropmwHa, Pymynis, bonrapis, Ipemis Ta
Typeuunna, KOTpi MalOTh PiIBEHb PO3BUTKY Ta aOCOIIOTHI MOKa3HUKU HUKY1
cepenHboeBponeiicbkuX. 1le mae migcraBu 4iTKO BUSHAYUTH KpaiHH, TOCBIT
BIIPOBA/KEHHS €-ypsAIyBaHHA y cpepl HalaHHS aJAMIHICTPATUBHUX IMOCIYT
SAKUX HAHOUTBIII KOPUCHUH I BITYM3HSAHUX MPAKTHKIB.

BucnoBku. Cepesn cydyacHUX TEHIEHIIN yIOCKOHAICHHS cepH Jiep-
YKaBHOI peecTparlii mpaB Ha HEPyXOMe MalHO 3 OTJISAy Ha BIPOBAKEHHS
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1HpOpMAaIIHHIX TEXHOJOTIH B YKpaiHi, 30KpeMa €JIeKTPOHHOTO YpsTyBaHHS,
MOYKHA BUIUINTH TaKi:

» BIIPOB/DKCHHS CIIEKTPOHHOT B32aEMO/Iii MK OpraHamH Jep>KaBHOT
BJIA]IH;
3aCTOCYBaHHS CEPBIC-OPIEHTOBAHOIO MIIXO1Y MPU HaJAaHHI aMi-
HICTpaTHBHHX MOCIYT;

(dbopMyBaHHS €IUHOTO LIEHTPY HAJIAaHHS €IEKTPOHHUX CEPBICiB;
BUKOPHUCTaHHS HaNCy4YacHIIIUX pO3pOO0OK, 30KpeMa TEXHOJOTIi
OJIOKYEeIH, [Tl Iep>KaBHUX PEECTPIB;

BIIKPHUTICTH 1HPOPMALIMHUAX PECYpCiB OpTraHiB JepKaBHOI BIaIu
JUTSI ITyOJIIYHOTO JIOCTYILY.

VYkpaiHa Bce M€ 3HAXOJUThCS Yy TMPOIECI CTAHOBIEHHS CHUCTEMH
Ha/IaHHS €JIEKTPOHHUX IMOCIYT, OCKUTBKU HE BCE MEPEBEICHE Y CNCKTPOHHUM
¢dopmat. Po3BUTOK e-ypsayBaHHS, 30KpeMa 3alpOBaKEHHS €IEKTPOHHHIX
MOCJIYT, BU3HAYEHO OJTHUM 13 TOJIOBHUX MPIOPUTETIB peOpMyBaHHS CUCTEMU
Jep>KaBHOTO YIpaBJiHHs. BCl BUSIBICHI HEIOTIKA B MPOEKTAaX MOJEpHI3aIli
BITYM3HSIHOI CHCTEMH €JIEKTPOHHOTO PEECTPy Ha HEPYXOME MaiHO HOTpe-
OyloTh OCOONMBOI yBaru, ix pETETHHOTO BUBYEHHS Ta IONEPEIHHOTO
00TrOBOpEHHS, 100 HE JOMYCTUTH MOXJIMBUX TOPYIICHb 1 BTpaT, 3MiHU
iHpopMaIlil B JAepKaBHUX PEECTPax, 30KpeMa y PEecTpi peuoBUX MpaB Ha
HEpyXOMe MaifHO, aJ)ke HEPYXOMICTh € OJHUM 3 HaAHOUIbII Ba)KITMBUX
aKTHBIB Y BJIACHOCTI (DI3UYHUX Ta IOPUAUIHHUX OCIO.

VY pasi ycmimHoi peanizalii e-ypsayBaHHS 3pOCTYTh IPO30PICTh Ta
e(EeKTUBHICTh AISITPHOCTI OpPraHiB JAEp)KaBHOI BIaaW, TEMIH MNPUHHATTS
YIIPABIIHCHKUX PIlICHb, POLIIUPSITHCS MOMXIUBOCTI BUKOPUCTAHHS €JIEKTPOH-
HUX JIOKYMEHTIB, ONEpPATHUBHICTh Ta SIKICTb HAJaHHS aJMIHICTPaATUBHUX
1 COIIaNTbHUX TOCITYT HACEIEHHIO HAOIU3ATHCS 10 €BPONEUCHKUX CTaHIAPTIB,
3MEHIIaThCs OIOKETHI BUTPATH.
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Turchyn V. E-governance in the field of real estate titles registration.

Background. Nowadays we have a rapid growth of implementation and
development of electronic services in general and in particular in the field of real estate
titles registration. There is a need for a scientific analysis of the latest innovations in
order to identify possible shortcomings in the current legal regulation of legal relations
in the field of real estate titles registration, which can lead to numerous violations and
can jeopardize the existence of private property institution in Ukraine.

Analysis of recent researches and publications. A lot of local scientists are
engaged in researches on issues related to regulation of electronic public services, but
the process of reforming the legal field of e-government in the area of real estate titles
registration in recent years has remained beyond the attention of scientists and requires a
more thorough study on the subject of compliance with the European vector of the
domestic legislation development in this area of legal relationships.

The aim of the article is to analyze the modern trends in improving the state
registration of real estate titles in view of the introduction of information technologies in
Ukraine, in particular e-governance.

Materials and methods. The information background of the article consists of the
academic papers of local scientists, Ukrainian laws and subordinate legislative acts as
well as the reports of the European Union institutions on the implementation of e-
government in the EU states are of great importance. The paper contains the use of the
following methods of scientific research: analysis and synthesis, comparison, system and
structural, logical method.

The results of the research. The modern trends in the formation of e-government
system in Ukraine, in particular in the field of state registration of real estate titles are
examined. The disadvantages of the electronic system of real estate titles registration are
analyzed and determined the ways of its further development.

Conclusion. The development of e-governance, in particular the introduction of
e-services, has been identified as one of the main priorities for reforming the public
administration system. All the noted shortcomings in the projects of modernization of the
real estate register system require special attention, its examination and careful
preliminary discussions in order to prevent possible violations, losses and changes of the
information, which consists in the state register of real estate titles, since real estate is
one of the most important assets owned by any individuals and legal entities.

Keywords: e-government, e-services, public administration services, real estate
titles registration.
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