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TEOPIS TA ICTOPIS
AEP2XKABU I IIPABA
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HIECTOMNAJIOBA Jloamuna,
K. IOpHII. H., C. H. C., Ipodecop Kadeapu 3araTbHONPABOBUX AUCIIHILIIH
KuiBcbKOro HaIiOHATEHOTO TOPTOBEIHLHO-CKOHOMIYHOTO YHIBEPCUTETY

ITOHSTTS BUHU
B YKPAITHCHbKOMY ITPABI

Poszenanymo nayxoso-meopemuuni, 3ak0H00A8YI i NPAKMUYHI IOPUOUYHI NIOX00U
00 NOHAMMSA GUHU AK MIdHC2ATY3€8020 THCIMUMYMY NpAGA Ma CYMINCHUX 3 HUM NOHAMD,
8apiamusHicme (NAPHICMb) VYHCUBAHHS OOHOKOPEHeBUX MEPMIHI8 Yb020 CMUCTI08020 2HI30d
8 1puouHHUX mexcmax, Hasedeno ix npukiaou. OOIPYHMOBAHO mMA 3aNPONOHOBAHO
YVHIIKO8aHUU NiOXi0 00 uOOPY ma NPABUILHO2O 3ACMOCYB8AHHA 6 NPAsi OPUOUUHUX
MEPMIHI6 Yb020 CMUCIOB020 2HI3OA.

Knwuoei crnosea: BUHA, BUHHHIN, BUHYBaTUH, BUHYBATiCTh, OOBUHYBAaYCHWIA,
0OBMHYBaYCHHS, ITPaBHUYA JIIHTBICTHKA, IPOBUHA.

Hlecmonanoea JI. Ilonamue eunvl ¢ yKpaunckom npage. Paccmompenvl HayuHo-
meopemuieckie, 3aKOH00amenvhble U NpaKmudecKue wpuouieckue nooxoosl K NOHSMuUIO
BUHBL KAK MENCOMPACAC8020 UHCTMUMYMA NPABA U CMENCHbIX C HUM NOHAMUU, 8apua-
MUBHOCMb (NAPHOCMY) YnompebieHusi 0OHOKOPEHHBIX MEePMUHOB IMO20 CMbICI08020
2He30a 8 IpuouYecKux mekcmax, npusedensvt ux npumepvl. OOOCHO8aAH U NPeONOIiceH
VHUDUYUPOBAHHBIIL NOOX00 K 8bLOOPY U NPABUTLHOMY HPUMEHEHUIO 6 NPABe I0PUOUYECKUX
MEePMUHOB IMO20 CMBICI08020 SHE30d.

Kniwouesvle cnosa: BUHA, BAHOBHBIM, BUHOBATHIH, BUHOBHOCTh, OOBHUHSCMEIH,
0OBUHECHHE, FOPUINICCKAS TUHTBUCTHKA, TIPOCTYIIOK.

IMocranoBka mnpoOiaemu. 3a CBOIM 3HAYEHHSM 1 POJUIIO JUIS
IOPUIMYHAX HAYK MPaBHUYA JIIHTBICTHKA, EpeOyBarOun Ha CTUKY KITBKOX
COLIOTYMaHITapHUX HAyK, 3aBJSIKH CBOEMY IPU3HAUEHHIO, HAIpAllOBaH-
HSIM Ta MOXJIHMBOCTSAM HaOImxkaeThcs 10 ¢imocodii mpaBa, METOIOJIOTIT
npaBa YW 3arajbHOi Teopii mpaBa. Bosopirounm iHCTpyMeHTapiem, SKHN
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TEOPIS TA ICTOPISA AEP2KABU I TIPABA

3aCTOCOBYETBHCS /1715l BUIIIEHHS 0araTboX TEOPETUUHUX MUTAHb MpaBa, MOXKHA
3HSTH BHYTPIIIHI CYNEPEYHOCTI IIOJI0 PO3YMIHHS CYTHOCTI MOHSATH, SKUMU
OIIEPYIOTh TEOPis MpaBa, TaTy3eBl IOPUANYHI HAYKH Ta TMPAKTHYHA IOPUCTIPY-
JICHIIisI, BIOPSAIKYBATH 30BHIIIHI ()opMU mpaBa, yHi(iKyBaTH 3aKOHOJIABUE
nojie Toio. OJHUM 3 HAWOUTBII BXKMBAHUX METOIB 100 MPAaBOBUX 00’ €KTIB
€ TepMmiHO-topuanyHui. [lokn [0 apceHanm MOKIMBOCTEH MpPaBHUYO]
JTIHTBICTUKU 3aCTOCOBYETHCS TEOPETHKAMH MPaBa Ta MPAaBHUKAMU 3arajioM
HEJO0CTaTHBO Ta CIIOPAMYHO, @ TOMY MOBJICHHEBE O(OPMIIEHHS IOPUINYHOT
TISIIBHOCTI, 3aKOHO/JaBYl TEKCTH, HAyKOBO-TIPABOBAa KOMYHIKAIlis, HaBITh
OKpeMi THTYJIbHI €JIEMEHTH JOTMH IMpaBa MICTATh CYNEPEYHOCTI, MOABIHE
TIIyMa4eHHsI, HEBUIIPABIaHy TEPMIHOJIOTTYHY CHHOHIMIIO Tomlo. | 1e rampmye
PO3BUTOK IpaBa Ta YCKJIAJAHIOE BUKOHAaHHS Horo QyHkiid. HaiOinpia
NOKA30BHMH B IIbOMY IIIaHI € TEPMiHH HA MTO3HAYECHHS MTPABOBHUX KATETOPIN
Ta MDKTaJTy3€BUX IHCTUTYTIB IIPaBa.

[IpaBo, sk miacucTeMa KyJIbTypH, MOCTIHHO PO3BUBAETHCS Ta IIBUIKO
3MiHIOEThCS. «JKuBe» MmpaBo SK MPaBO-TBOPELb, MPABO-IKEPENO, MPaBo-
peamizaTop 3aBXKAW BUINEPEDKAE TO3UTHUBHE (IOPUAM30BAHE, NIE€P)KAaBHO-
YHOPMOBAaHE), BOHO Ha0araTo IMpIIe Ta THYYKille 32 OCTaHHE. JleriTumartis
(ropuu3altisi) HOBUX MPAaBOBUX BITHOCHH 1 CLIOCOOIB iX perylOBaHHS MIOpa3y
notpe0ye MeBHOT HAMpy>KEHOI HAYKOBO-TEOPETHYHOI poOOTH i TIMHOOKOTO
NPOHUKHEHHS B iX CYTHICTh HIOZ0 MPAaBHOTO OOTPYHTYBaHHS Ta a/IeKBat-
HOCTI (hopMaJtizallii, B TOMY YMCJII MOCTYTOBYFOUHUCH FOPUANYHUMU TEPMiHAMH,
HOHATTAMH, KaTteropisiMu. ToMy B mpaBi, B TEOpii NpaBa 3aJUIIAETHCS OaraTo
ITUTaHb, AKi BUPIIIYIOTHCS 32 JOIOMOTOK HPABHUYOT JTiHIBiCTHKH. VeTses
PO «IENIMITAIliI0» JIHTBO-IOPUAMYHOTO TIOHSTTS «BHHA», PO3YMIHHSI Ta
NPABWIBHICTD 1 JIETAJIbHICTh MapajeibHOTO BKUBAHHS 1HIIUX FOPUIUYHHUX
TEPMIHIB IHOTO0 TOHSTIHHO-CMHUCIIOBOTO THi3/la (BUHHICTh, BHHYBATICTH,
BUHHHI{) y MOBI ITpaBa, a TAKOXX 1HIITUX OJHOKOPEHEBUX IOPUAMIHUX TEPMi-
HiB (MPOBWHA, BUHYBaTUH, BUHHUM, HEBUHHICTh, HEBUHYBATICTh 1 T. 1.), iX
«JIeMapKailiro» B 3aKOHOJABCTB1, OCKIJIbKH €UHUX YCTAJICHHUX MIAXO/IB aHl
3aKOHOJIAaBCTBOM YKpaiHHU, aHI IOPUCTAMHU-TIPAKTHKAMH YU HAYKOBISIMH
JOTeTep He HampalboOBaHO.

AHaNi3 ocTaHHIX gocjimkeHb i myOjikaniii. Xoya BiAMOBIAHI
JOCITKSHHS TIPOBOIMITUCS 3apyOlKHUMH HAYKOBLSIMH [ 1—2], amst BiTUM3HS-
HOI IOPUCTIPYEHIII] HaAyKOBI PO3BIIKM Ta HANPALIOBAHHSA 3 I[bOTO MUTAHHSA
1HO3€eMHUMH MOBAaMHM MOXYTh MaTW TiIbKM (haKyJIbTaTUBHHUI XapakTep.
3 orysity Ha iIHQOPMATUBHICTh, HE MOXKHA 3aTlepeuyBaTH iX MeBHE (haKyIbTaTuB-
HE 3Ha4YeHHs. YKpaiHCHKI HayKOBII, SIKI HA UCEPTAIiIHOMY PiBHI NIepeiManics
IOpUANYHUM TiaymMaueHHsiM BuHM — P. B. Bepema [3], H. B. I'peca [4],
O. JI. Maprenko [5] Ta iH. Pa3zoM 3 TUM, y T€pMEHEBTUYHOMY CITiBBIIHO-
IICHHI IOPUAWYHOTO 3MICTY BUHU Ta HOPMATHBHOTO JIIHI'BO-IOPUIAHYHOTO
oopmieHHsI TepMIHO(OPMHU BOTO MOHATTA 1 CYMDKHHX 3 HUM OJJHOKOpE-
HEBHX CJIIB 3yNUHATHUCS Ie 3apaHo. JIuiie okpeMi HayKoBI peKOMEHaaril
BUTPUMAJIM TEPEBIPKY HA MPABHICTh, ajie 1 iX HE CHPUIHSIM MpPaKTHKH,
a MpaBHUYA JIIHTBICTHKA HE PO3TJIsiAajia HaJeKHUM YMHOM 1€ TUTaHHS.
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TEOPIS TA ICTOPIS AEP2KABU I TIPABA

MeTa cTarTi oJiArae B y3roJpKeHHI MTPABOBHX IMIAXOMAIB 1 BIOPSIKY-
BaHHI IOPUANYHOI TEPMIHOJIOTIi HAa TO3HAYEHHS IPABOBOI KaTeropii Ta
IHCTUTYTY BUHU B IPaBi Ta HOTO Tally3sX W 1HIIMX OJHOKOPEHEBHUX TEPMIiHIB.

Marepianun ta meroau. [ndopmariitHoro 6a3010 TOCTIPKEHHS CTaH
YUHHI HOPMaTHBHO-TIPABOB1 aKTH YKpaiHU W aKkTyasbHI Mpaill BITYU3HIHUX
HAYKOBIIIB. 3aCTOCOBAHO 3arajJbHOHAYKOBI Ta CIeliabHO-HAYKOBI METO/IH,
30KpeMa CTPYKTYPHO-CUCTEMHHH — g 3’SICyBaHHS CYyOOpJAMHAIIHIX
1 CEMaHTHKO-IOPUJIMYHUX 3B’SI3KIB JIOCIHIKYBAaHMX MPABOBUX KaTeropi,
a TaKOX MOPIBHSUTBHO-TIPABOBHIA 1 IIHTBO-TIPABOBUI — 3 METOIO BU3HAYCHHS
KoH(piryparlii cnopigHEHUX IOPUIUIHUX TEPMIHIB TOIIIO.

PesyabraTu gocaimxenns. OcHoBHUI 3akoH Ykpainu — KoHctutymis
VYkpainu — KiIbKa pa3iB MOCIYyTrOBYETHCS TEPMiHAMU 31 CMHCIOBOTO THi3/a,
10 KOHIIEHTPYETHCS HABKOJIO CIIOBA «BHHA», A€ KOPiHb -6uH-. CTaTTs 62
Koncturymii nporomnomnrye: «Ocoba BBaxkaeTbesi Hegunysamoro (TyT 1 nami
KypcuB aBTopa — JI. IIl.) y BUMHEHHI 3JI0YMHY 1 HE MOXe OyTH TiggaHa
KPUMiHAJIFHOMY MTOKapaHHIO, TOKH ii 6uHy He Oyne TOBEIEeHO B 3aKOHHOMY
MOPSIIKY 1 BCTAHOBJICHO 008UH)Y8AIbHUM BUPOKOM cyny. HixTto He 3000B’s-
3aHUI JOBOJIUTU CBOIO HeguHygamicmy Y BUNHEHHI 37104MHYy. OO8UHY6AUeHH s
HE MOXE IPYHTYBaTHCS Ha J0Ka3ax, OACPKAHUX HE3aKOHHUM IUIIXOM,
a TAaKOXX Ha TMPUITYIIEHHAX. YC1 CyMHIBU IIOJO JOBEACHOCTI GuUHU OCOOHU
TJIyMayaThbCs Ha il KOpUCTh» [6].

He noHoBm0104M NMUTAaHHSA 1010 PAHKUPYBAHHS MPABOBO1 JXKEpeb-
HocTi pimeHs Koncrutynitnoro Cyny Ykpainu, BapTo 3a3HaAYUTH, IO HOTO
Pimenns Bix 20 sxoBTHS 2011 p. Ne 12-pmi/2011 mictuth odiuiiine Tiryma-
YeHHs ToJIokeHHS 4.3 cT. 62, ne Cya mociaBcs, cepejl IHIIOro, Ha
KpuminansHo-niponecyanbanii Kogekc Ykpaimm 1960 p. i BxUB iHIII
TepMIHODOPMHU: «... TOKa3aMH B KpUMIHAIBHIN CIpaBi € (DakTU4HI JaHi, Ha
MiICTaBi SIKKX y BU3HAYEHOMY 3aKOHOM MOPSKY OpPTraH Ji3HAHHS, CJITIUN
1 Cy/l BCTAaHOBJIIOIOTh HAsBHICTh a00 BiJICYTHICTh CYCIUJIBHO HEOE3MEYHOTO
IISTHHA, 6uHHicmb OCOOM, sSKa BUMHHIA 1€ JISHHS, Ta 1HIII OOCTaBHHH,
0 MalOTh 3HAYEHHS JUIS TMPABUJILHOTO BUPIMICHHS CIpaBU (YacTUHA
mepiia); Il JaHi BCTAHOBIIOIOTHCA TMOKA3aHHSMH CBiJKa, TMOTEPIIJIOro,
1 7J03PIOBAHOTO, 00BUHYBAUEHO2O ... T IHITUMU JOKyMeHTaMm» [7].

Y unnnomy KpuminansHomy kojekci (KK) Ykpainu Takoxx HEOIHO-
Pa30BO BHKOPUCTOBYETHCS FOPUIMYHA TEPMIHOJIOTIS, [0 CTAHOBUTH IPEIMET
naHoro nocmimpkeHHs. YactuHoto 1 crarrti 50 BCTAHOBIICHO, IO «IOKAPAHHS
€ 3aX0JIOM TPUMYCY, 110 3aCTOCOBYETHCS BiJ] IMEHI JIEp>KaBH 32 BUPOKOM
Cylly a0 0cO0HM, BU3HAHOI 6UHHOIO Y BYMHEHHI 3JI0YUHY, 1 IOJSITaE
B Iepe0aueHOMY 3aKOHOM 0OMEXXEeHHI1 TIpaB 1 CBO0O 1 3acyI»KeHOTo» [8].

binpimoo «penpe3eHTaTUBHICTIO» B LbOMY IUJIaHI BOJOAIE YMHHHUA
Kpuminanenuii mpouecyanbHHd KOJIEKC YKpaiHu, SKUHA BXXE B CTaTTi 2
BU3HAYAE, 110 «3aBJIaHHAMH KPUMIHAJIBHOTO MPOBAIKEHHS € 3aXUCT 0Co0H,
CYCHLJIbCTBA Ta AEpKaBH BiJl KpUMiHAJIBHUX MPABONOPYILIEHb, OXOPOHA TIPaB,
CBO0OJI Ta 3aKOHHUX 1HTEPECIB YYaCHUKIB KPHUMIHAJIBLHOTO MPOBAKEHHS,
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a TakoX 3a0e3MeyeHHs IIBUAKOT0, TOBHOTO Ta HEYMEPEIKEHOTO pO3CIiay-
BaHHS 1 CyJJOBOTO PO3TJISAY 3 THM, 00 KOXXHHM, XTO BUNHUB KPUMiHAIILHE
MIPABOTIOPYIIIEHHS, OYB MPUTATHYTHUM 10 BIOBIIATBHOCTI B MIpy CBOE€1 8UHLL,
XKOJICH HesuHysamuti He OyB 0OsuHysauenuti a60 3acymkeHuit...». [Tyakrom 19
ctarti 3 1poro Kosekcy cTopoHOI0 KpUMIHAJILHOTO MTPOBA/IKEHHS BU3HAETHCS
«...3 OOKy 3axHCTy... 0O6uHysauenui...». Lle TepMiH, 10 MO3HAYAE TIPO-
IecyajibHe CTAaHOBWINE OCOOM B KPUMIHAJIBHOMY MpoIieci (IIPOBaKEHHI),
mupoko BxkuBaeTbes B Kopekci # mami. Ilynkrom 10 crarti 7 uporo
Konekcy no 3aranbHuX 3acaj KpUMIHAJIBLHOTO MPOBAHKEHHS, KPIM 1HIIHX,
BITHECEHO «TPE3YMIIII0 Hegurysamocmiy. A B Tekcti ctarti 100 mynkTy 10
3aKOHOJIaBeIb OIMEPY€E 1HIIUM TEPMIHOM: «...y pasi BIICYTHOCTI Y GUHHOI
ocobu MaitHa...». Y myHKTi 3 ctatti 108 mporosorieno, mo «ciyx00Bi ocoowu,
6UHHI B HEJOTPUMAHHI PO3YMHHUX CTPOKIB, MOXYTb OYTH MPUTITHYTI J10
BI/IMTOBIAJIbHOCT], BCTAHOBJICHOI 3aKOHOM», TaK CaMoO «3a HETOoBary 10 CyIy
8UHHI OCOOU TIPUTATYIOTHCS /10 BIANOBIAAIBHOCTI, BCTAHOBIEHOI 3aKOHOM))
(m. 4 c1. 330 mporo Kogmekcy). Ilynkr 2 wactunu 3 crarti 374 3000B’s13y€
«..B pa3l BHW3HAaHHSI OCOOM 6uUHY8aMOI ... Y MOTHUBYBAJIbHIA YaCTHHI
BHUPOKY...» 3a3Ha4yaTH «...CTaTTl (YaCTHHU CTaTTl) 3aKOHY YKpaiHU Tpo
KPUMIHAIBHY BiJIOBIMAILHICTD, IO TIepeadavyac BiAMOBIIATBHICT 32 KPUMI-
HaJIbHE MPaBOIMOPYIICHHS, BUHHUM Y BUMHEHHI SIKOTO BU3HAETHCI 006UH)6A-
yenuti». IIOHATTAM 1 TEPMIHOM «BHHYBATHI1», «BHHYBaTa 0c00a» B I[bOMY
Kogexkci 3akoHO1aBelb Onepye MOBCAKYAC, HATPUKIA/: «...Y PE30IIOTUBHIN
4acTUHI BUPOKY 3a3HA4YaIOThCs: 1) y pa3i BU3SHAHHSA 0COOW BHIPABIAHOIO —
Npi3BHUILE, IM’s Ta 0 OATbKOBI 066UHY8aUeH020, PIICHHS TPO BU3HAHHSA
Horo HeguHysamum y Ipe/i’ IBJICHOMY 006UH)6aYeHHI Ta MOTO BUIIPABIAHHSL. ..
2) y pa3i BU3HAHHS OCOOM GuHysamoio: TPI3BHINE, IM’S Ta TO OaTHKOBI
008UHy8ayeHo20, PIIICHHS MPO BU3HAHHS HOTO 6uHysamum Yy Tpen’ siB-
JCHOMY 006uUHy6ayeHHi Ta BIAMOBIAHI CTAaTTi (YaCTHHH CTATTi) 3aKOHY
VYKkpaiHu mpo KpUMIHAIbHY BiAmoBiganbHICTE» (cT. 374). YV crarti 381
naerbes: «Cyn 3a KIOMOTAaHHSAM MPOKypopa abo CIIAYOro ... Mae MpaBo
PO3IISIHYTH 0068UHY6AIbHUL AKT TIOA0 BYMHEHHS KPUMIHAJIBHOTO MPOCTYIKY
0e3 mpoBeACHHS CY0BOr0 PO3IIISAY B CyJIOBOMY 3acCiJlaHHI 3a BiICYTHOCTI
YYaCHUKIB CYZIOBOTO IIPOBAPKEHHS, SIKIO 006UHY8aueHull, 10 OyB MpeacTaB-
JICHUH 3aXMCHUKOM, Oe33alepedyHO BU3HAB CBOIO BUHYBAMICMb, HE OCTIOPIOE
BCTAHOBJICHI JIOCYIOBUM PO3CIIiIyBaHHSIM OOCTaBUHM 1 3TOJICH 3 PO3TIISIIIOM
006UHY6AIbHO20 AKTA 32 OTO BIJICYTHOCTI, a MOTEPIUINI HE 3alepevye MPOTH
Takoro po3risiay». I, Hapemri, ctatta 91 1o oOCTaBUH, SIKI HiJJIATalOTh
JIOKa3yBaHHIO Y KPUMIHAIGHOMY IPOBAPKEHHI, BITHOCHTS 1 «...8UHY8AMICMb
008UHY8aYEeHO20 Y BUNHEHHI KPUMIHAJIBHOTO TIPABOIOPYILIEHHS, (hOpMY 8uHL,
MOTHB 1 METY BUMHEHHS] KPUMIHAJIBHOIO ITPaBONOPYIIEHH» [9].

Texct KprMiHanbHO-BUKOHABYOTO KOAEKCY YKpaiHU TaKOX MICTUTH
Taki TepMiHd. Y dactuHi 2 ctaTTi 39 3adikcoBaHo: «Y pasi cUCTeMaTH4-
HOTO HECBOEYACHOTO MOAAaHHA iH(oOpMamii Mpo BUKOHAHHS TPOMAICHKHX
poOIT ab0 HE3MIMCHEHHS KOHTPOJIIO BIAMOBIAAIBHOK 0CO000I0 32 pOOOTOIO
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Ta MOBEJIHKOIO 3aCY)KEHOTO ... YIIOBHOBaXXEHUW OpraH 3 MUTaHb MpPO-
Oamii HaJcCHIIae MaTepiand IPaBOOXOPOHHUM OpTaHaM sl BiATOBIIHOTO
pearyBaHHs ISl BUPIIICHHS MUTAHHS MPO MPUTATHEHHS 6uHHUX OCi0 10
BIMOBITAIBHOCTI 3rigHO 13 3aKOHOM». A dacTtuHa 2 cTarTi 37 BCTAHOB-
JI0€, 10 «JI0 BUHECEHHS IMOCTAaHOBUM Ma€ OyTH BCTaHOBJICHUN pPO3MIp
30UTKIB, 00CTaBHHH, 3a SKUX iX Oyl0 3aBJaHO, 1 CTYIIHb 6UHU 3aCYJIKE-
HOT'O B 3aIO/isTHHI 30UTKiB...» [10].

Ox0poHHE MPaBO aKTUBHO KOPUCTYETHCS IOPUIUYHOIO TEPMIHOJIOTIEO
IILOTO CMHCJIOBOTO THi3/]a, XO4a MOHATTS BUHHU (Ta TMPOBUHHU) BiJOME BCIM
rajgy3sM TMpaBa, Jie € IHCTUTYT PETPOCIIEKTUBHOI BIAMOBITAIBHOCTI. Y CT. 614
[{uBinbHOTO KOMEKCY YKpaiHu 3a3HA4Ya€eThCs: «Buna sIK MiJcTaBa BiAMOBi-
JATbHOCTI 32 TOpyHIeHHS 3000B’s3aHHs»: «l.Ocoba, sika mopymuia
3000B’s13aHHs, HECE BIAMOBIAANBHICTh 32 HASABHOCTI i1 guuu (ymuciy abo
HEOOEPEeKHOCTI), SIKIIO 1HIIE HE BCTAHOBJIEHO IOTOBOPOM a00 3aKOHOM.
Ocoba € Hesunysamoro, SIKIIO BOHA J0BEJIE, 1110 BXMJIA BCIX 3aJIEKHUX Bl HEl
3aXO0/IiB IIOJ0 HAJEKHOTO BHKOHAHHS 3000B’s3aHHA. 2. BigcyTHICTB CBO€T
8UHU TOBOJIUTH 0c00a, sKa TopyIIuiIa 30008’ s13aHH. A00: «SIKIIo MaIomiT-
Hs1 0co0a 3aBJasia MIKOAU K 3 6uHu OAaThKIB (YCHHOBIIIOBaUiB) a00 OMIKYyHA,
TaK 1 3 6unu 3akjaamiB abo ocoOH, 0 3000B’s13aH1 3JIHCHIOBATH HaTJIsI
3a Heto, 0aThkH (YCHHOBIIIOBAYI), OMIKYH, Takl 3aKIaaud Ta ocoba 3000B’s13aHi
BIIIIKOTYBATH IIKOAY B YACTIIl, sIKa BU3HAYCHA 3a JIOMOBJICHICTIO MK HUMHU
a6o0 3a pimeHHsM cyay» (4. 4 ct. 1178 uporo Konekcey) [11].

HaBiTh 3 1IuX OKpeMHX 3aKOHOJABYHMX IMOJIOKEHb BHUJIHO, IO TaKi
IOPUANYHI TEPMiHU SIK «BUHA», «BUHHICTBY 1 «BUHYBATICTh» Ta «BUHHUII»
1 «BUHYBATUI1» BXKUBAIOTHCS MapajiebHO Ta MOJEKOJIU CHPUIMAIOTHCS
K a0CONIOTHI CHHOHIMH. SIKIIO 3BepTaTUCS O HayKOBUX Mpalpb y ramrysi
npaBa, TO B IbOMY TJIaHI BOHU III¢ OUIBIN CTPOKaTi, TaK camo, K 1 MOBa
JIOKYMEHTIB CYZIOBOi BJIaJIA, IO XapaKTEPHU3YIOTHCS IMIUPOKOIO BapiaTHB-
HICTIO 100 3aCTOCYBAaHHS Pi3HUX CJIOBOGOPM Ha IMO3HAYEHHS OJHOTO
IOPUJIMYHOTO TOHATTS 31 CMHUCJIOBOTO THI3Ja 3 SApOM «BUHaA». TibKH
OJIMH TIPUKJIAJ] UTIOCTPYE MOPYIIEHHS BUMOT IMPABOBOi JOKTPUHH MO0
BUKOPUCTaHHS IOPUIWYHOI TEPMIHOJIOTII, 30KpeMa TaKHX, SIK OyKBaJIbHICTb,
HETIOPYIIHICTh, OJHO3HAYHICTh, HEMPUITYCTUMICTh CHHOHIMIi, IMOCTIHHICTS,
CTIMKICTH TOIIO.

Buxin 3 takoi cutyarii BOa4aeThCs y CTHIICTUYHOMY PO3BEACHHI
TEpPMIHIB y CIeLiali30BaHUX Te3zaypycax (Ta HopMmax-Ae(iHIMmisIX), SK IIe
3aKpIMJIEHO B CIIOBHUKOBUX CTaTTAX IO 3arajlbHOBXHBAHOTO CJIOBA «38lU-
Hygauyeamuy Ta I0PUIAIHOTO TEPMiHA «0b8unysauysamuy. P. B. Bepema
NPOIMOHYE «HEBUIPABAAHY ... MOJIICEMII0 y BXXMBaHHI TE€pMiHAa «BUHAY ...
YCYHYTH peIaKIiiHUM YTOYHEHHSM BiJMIOBITHUX MOJIOkKEeHh KOHCTHTYIIIT
VYxkpainu ta KK Vkpaiam», a «...Ha miacTaBi TOTO, MO MOHATTS «BUHEHY,
«BUHYBaTHi1», «BUHHA 0c00a» € MOXIJHUMHU BiJ TMOHATTA «BHHYBATICTH)»
(«BUHHICTBY), @ BUHHICTh Ta BUHYBATICTh — 1I€ CJIOBA, L0 MO3HAYAIOTh OJ[HE
1 T€ 5K MOHSTTSI, IPOTIOHYETHCS:
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» TIOHATTS «BHHYBATICTb» — «BUHHICTBY; «BHHYBaTHI» — «BUHHHID)
(«BUHEH») — «BHHHa 0C00a» PO3TISAIATH SK CHHOHIMH, IO HE
MAalOTh PI3HOTO IOPUANYHOTO 3MICTY;

» Ui OJHOTHITHOCTI B)XXMBAaHHS TEPMIHOJIOTII BUKOPHCTOBYBATH
TEPMIH «BUHYBATICTb» Y KOHCTUTYIIHHOMY, KPUMIHAJIBHO-IIPO-
HECyallbHOMY Ta KPUMIHAJIBHOMY IpaBl YKpaiHu, OCKUIbKH caMe
neil Tepmid 3a 3mictoMm 4.4. 1, 2 c1. 62 Konctutymii Ykpainu
BOAYAETHCS HAUOLIBIIT KOPEKTHUM;

» «BUHYBATICTh)» BU3HAUYATH SIK TIOHATTS, [0 BKIIIOYAE MTPOLIECYaTb-
HUW MOMEHT — BHUCHOBOK IpO Te, IO came I ocoba BUMHMIIA
BiJIMIOBIIHE JIISTHHS, SIKE MICTHTh CKJIAJl 37104nHYy» [3, c. 15].

He 3 yciM nuM MOXHa TOTOAMTHCA. TOMYy BapTO B3STH JO YBard
KOH(Dirypamii moHATTs, K€ HAa3UBa€ IOPUIUYHUN TEPMIH «BHUHA», Ta CIO-
piaHeHi 3 HUM.

Poznin m’stuit KK Ykpainu sikpas 1 Mmae Ha3By «Bura Ta 1 Gopmu»,
a ioro ct. 23 Bu3Hauae: «Bunoo € ICUXiYHE CTAaBJICHHS OCOOM JI0 BUMHIO-
BaHOI i1 4 Oe3MisIbHOCTI, iepeadadenoi muM Koaekcom, Ta i1 HaciIKiB,
BUpakeHe y GopMi yMHUCITY a00 HE0OEepEKHOCTI», TOOTO 10 TPOTUITPABHOTO
(TyT — 37I04MHHOTO) HisiHHSA, 3704uHY. A cTtarta 11 tperporo posnimy KK
VYkpaiHu BuU3Haua€e MOHATTA 3704uHY: «l. 3m04MHOM € mepenbavyeHe UM
Konekcom cycminbHO HeOesneuHe guxHe MistHHS (it a00 OE3isUTbHICTD),
BUMHEHE Cy0’€KTOM 37104MHY» [8], TOOTO BHHA HAJIEKHUTh 10 00OB’ I3KOBUX
cy0’eKTHBHUX O3HaK 3704nHY. Came TaK y KpUMiHAJIbHOMY 3aKOHO/ABCTBI
He3aleHOoi YKpaiHu BigoOpakeHO OOTPYHTOBaHI KOHTHHEHTAIBHOIO
KPUMIHAJIHHO-TIPABOBOIO HAYKOK TMIAXOIM JO CYO €KTUBHOI OCYJIHOCTI.
HeraTtuBHa (peTpocleKTHBHA) IOPUANYHA BiIIOBIJAIBHICTh — 32 3aTaJIbHUM
MPABUJIOM — MOKJIMBA JIUIIIE MPU BUHHOMY BUMHEHH1 3a00pOHEHOT0 JisSTHHS
(mopymieHH1 0XOpOHHOI HOpMH). BUHYBATICTh XKe CIPUHMAETHCS K O3HAKA,
AKICTh, TPUTAMAHHICTh BUHH CYO’€KTOBI, i Y 3B’ 513Ky 3 ITUM CYO’ €EKTUBHOMY
MOHATTIO «BHWHA» HIOM JOMAETHCS 00’ EKTUBHUX O3HAK (HE TUTHKH TICUXIYHE
CTaBJEHHSA OCOOM 10 CBOIO ISIHHS, MOTO HACHIAKIB, aje i Horo oliHkKa
IHITUMH, 30KpeMa O(]IIiiHUMH, YIMOBHOBaXEHUMHU CYO’€KTaMH TIpaBa,
HAINpUKJIa, cyaoM). BusHatu 1opuanyao (00’€KTHBHO BCTAHOBHTH) BHHYBa-
TICTb, TOOTO HAsBHICTh BHHHM IOPUIWYHOI (YW HEBHUHYBATICTh, TOOTO Ti
BIZICYTHICTB), MOXYTb JIAIIE Cy0’ €KTH, SKMM HaJaHO TaKe MPaBO 3aKOHOM,
a 10 THX Mip, HAIPUKIAA, Y KpUMIHATBHOMY TpoIieci moAo0 Gi3udHuX ocid
JIi€ TIPe3yMIIIliss HeBUHYBATOCTI, a MPE3yMIII[is BUHYBATOCTI X JI€ B 1HIINX
rajgys3sx mpasa II0J0 THX 0cCi0, Ha SKUX MOKIAAA€THCS 00OB’ 30K JOKa3y-
BaTU CBOIO HEBHMHYBaTiCTh. KOHCEHCyCy MIXX OCHOBHUMH TEOPISIMH BUHU
(TICUXOJIOTIYHOIO, OIIHHOO, (DIHATBHOI, 00’ €KTHBHOIO, HOPMATUBHOIO) OyTH
HE MOXE, OCKIJIbKM BOHH PAaHXHUPYIOTh O3HAKH BUHU, (DOKYCYIOTHCS JIHIIE
Ha OJHIM 3 HUX, Ta HE OXOIUTIOIOTH YCi MAX0au 3arajoM. HaToMicTh BITUM3-
HSHUM KPUMIHAJBHUM 3aKOHOJIABCTBOM BIJJIAHO MEpPEBary MCHXOJIOTIYHIN
Teopii BUHU, 110 ¥ 3HANILIO BimoOpaxkeHHs B cT. 23 KK Vkpainu.
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Opuanuni TepMiHM «BuUHa» 1 «BUHY8AMICMbY Ta «BUHHULDY
1 «guHysamuily («HeGUHHICMbY 1 «He8UHY8amicmby Ta IHII Tapu) MalOTh
HE MPOCTO BIAMIHHE CTHJIICTHYHE 3a0apBIICHHs, aje il eTUMooro-mopdo-
JIOTi9HI 0COOJIMBOCTI.

I3 3anepeunum npedikcom He- Kpalum AJisi CIPUHHATTS BUAAETHCS
IOpUIMYHUN TepMIH «HEBUHYBATICTh» (HEBHHYBAaTHUM, HEBUHYBaTa 0c00a),
TipIIUM — «HEBHHHICTHY» (HCBUHHHI, HEBHHHA). M030K HE MPOCTO MPO-
MyCKae 3amnepeyueHHs (3a OAHIEI0 3 TICUXOJIOTIYHUX TeOpiit), aje BUOYIOBYe
AHAJIOTII0 Yepe3 BIUIMB POCIKCHKOT MOBH 3 IHIIMM MOHSTTSIM (HEIOTOpKa-
HICTb, ITHOTA, HEMIOPOYHICTh), aHAJIOTI SAKii HACTIpaB/Il HEMAE.

bineme Ttoro, mi mapu TO3HAYAKOTh OKPEMi MPABOBI KaTeropii.
BBakaeTbes, KO «8uHa» — MaTepiaibHO-TIPABOBA KATETOPIs, TO «BUH)6A-
micmby — MPOLECYaIbHO-IIPAaBOBA, BTOPHUHHA Il KOHTUHEHTAIBHOTO MpaBa,
SKy CJiJ Ti3HATH B PErVIAMEHTOBAHOMY TIPABOBOMY IPOIIECi 3 MEBHUMH
CTa/isIMH Ta MPOLIETyPaAMH.

Sxmo 3Bepratucs JNUIIE 0 BIAMOBIMHUX BITYM3HSHUX JDKEPEI
i iIrHOpYBaTH MIDKHApPOJIHO-TIPABOBI, HaBITh 3arajibHy JeKJapaliro IpaB
JIOJIMHU, 1€ Il KaTeropii TakoX BiAOOpaXkeHi, TO yepe3 Mepekiaj 3 MOBU
OpUTiHAJy TEPMiHU HE 1M030aBieHi (OpMaTbHO-CYO €KTUBHUX YNHHHKIB.

3a pi3HUMH CIIOBHUKAMH BUHA TIIYMAaYUThCS SIK MPOBUHA, MTPABONOPY-
IICHHSI, TPUYMHA, MOYATOK, JPKEPENO, BUTOKH, TPiX, 3JI0YHH, TCUXIYHUN
CTaH, YMOBa BIIMOBIIAJIBHOCTI, MPUBIJ, 3a4ilika, BIIMOBKa Ta 1H. HaykoBuit
iHTEpEC y IbOMY BHUIIAJIKy KOHIICHTPYBATUMETHCS HABKOJIO FOPHUIUKO-
JIHTBICTUYHUX IT1IXOMI1B.

ETumornoris cinoBa «BHHa»: B 3HAUEHHI «IpPUYMHA, MIiACTaBa» —
JTAaBHBOPYCHKE Ta CTApOCIIOB’STHCHKE «BUHA»; 00JITapChKe «BHHAY»; YECBHKE,
CJIOBAlIbKE «Vinay, MOJbChKE «Wina» CIOPIAHEHO 3 JHMTOBCHKUM «vainay,
TOOTO «IIOMIJIKAY; IATHCHKUM «vainay (ToOTO «BHHA») Ta «atvainudt» (Todto
«BUOaYaTH»), a TAKOXK, MOXKJIUBO, 3 JIATUCHKUM «vindex» (TOOTO «MECHUKY,
«TOM, 110 PU3HAYAE TICHIO»; a TAKOX 31 CJIOBAMH «B1iHa», «BOIH» Ta JIaBHBO-
iHTificEKIM «vEti» (To6To «epeciaye») [12]. B ykpaiHchKiii MOBi icTOpHYHO
CHOpITHEHUMH 31 CIIOBOM «BHMHA» € Taki CJIOBa, SIK: IOBHUHEH/TIOBUHHA,
BUHATOK, 00CTaBMHA, BUHUK TOIIO, & CIIOBO «IIPOBUHA», 3 OTJISIAY HA 3HA-
YyeHHs npedikca, cipuiiMaeThes sK: 1) He3Ha4yHa, MOYaTKOBA BUHA (HE3HAYHUI
CTYIiHb BUHH), HampHKIag: «Y YOMy MOs MPOBHHA?»); 2) MPOCTYIMOK,
MaJIO3HAUYIIEe NPOTHUIIPABHE JisTHHS, HE3HAYHE MPABOMOPYIICHHS — II€
1 BIIOMJIOCS B TEOPETUKO-NIPABOBIM Kiacudikallii MpaBomopymeHb (Kpu-
MiHAJIbHI PABOMOPYIICHHS: 3JI0YMHH, KPUMiHAJIbHI MPOCTYIKH; 1HIII TPaBO-
MOPYIIEHHS — IPOBUHU (JCITIKTH).

Buna MICTHTh BUAMMHEI MISTILHICHUH acIlEKT, a HE 3aMHUKA€ThCI Ha
CYTO Cy0’€KTHMBHOMY, BHYTPIIIHbOMY, OCOOMCTICHOMY cnpuiHATTI. [louyTTs
BUHHU JOCIIDKYeE Ticuxosorist. CowiaibHe Ta FOpUANYHE TOHSTTS BUHU MEHTAIIb-
HO BiAOMBa€ iCTOPMYHMN 1 KyIbTYpHUH PO3BUTOK Hallii, KOHIEHTPOBaHI
MOTJISAIA Ha HaWBaXKJIMBIII CKJIAJIOBI CITIBICHYBAHHS Ta B3a€MO/IIT JIFOICH.
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OCKUIbKH TEPMIHU «BHHA» Ta «BUHYBATICTh)» CIIOPIAHEHI 3a 3HAYECH-
HSIM, TO CIIOBO «BHUHYBATICTh» CIIPUHUMAETHCS HIOM SK IMOXiIHE BiJ| CIIOBA
«BMHA», YTBOpEHE, Ha IMEpIIMA MOIJIsA, 3a JAOMOMOrOK IpaJaliiHOTO
cydikcy -yeam- (mis TOPIBHSHHS: TIPpKUH — TipKyBaTWUH, >KOBTHH —
JKOBTYBATHi), 10 TO3HA4Ya€ HEMOBHOTY ii, skocTi. Tak camo, sIK Bif
«BUHHHI» YTBOPEHO «BHUHYBATUW» 1 J1ajll — «BUHYBATICTh» (TUIIOC 1€ OJIMH
NPOAYKTUBHUHN CY(IiKC TOKOHAHOCTI UM BiJICTOPOHEHOTO CTaHY -iCMb-, IO
YTBOPIOE CJIOBO 3 MOETHAHHAM 3HAYEHHS OCHOBH NMPUKMETHUKA YU JIETIPHUK-
METHHUKA 1 IMEHHUKA SIK YaCTUHU MOBH).

Ane 3a3HaueHMil CydiKC -ysam- € TpajalliiHUM 1 TPOTYKTUBHUM
TIJIBKA TIOJ0 SKICHUX MPUKMETHHKIB 1 «HE MPAIIOE» 3 BITHOCHUMH (5K 11€
B HAIIIOMY BUTIAJKY 31 CIOBOM «BHUHYBaTUi»). KOpuaum4aHOoro Tepmina Ta mo-
HATTS 00MeXeHoi (4aCTKOBOi, HEMOBHO1) BUHU (Ha BIAMIHY BiJ 00OMexXeHOT
OCYJTHOCTI Y OOMEXEHOI JII€3JaTHOCT1) B KOHTHHEHTAILHOMY TPaBi HE ICHYE:
cy0’€KT MPaBOBITHOCHH HECE PETPOCHEKTHUBHY IOPUIMYHY BIINOBIAAIb-
HICTH JIMIIE 32 HASBHOCTI BHHHU, TyT Ma€ 3HA4YEHHS caMe (DaKkT iCHyBaHHS
BUHH, a ¢opma BUHU (11 CTYIiHb, BUHYBATICTh CY0’ €KTa MpaBa/mpaBoIopy-
HIEHHS 4YM HOro HEBUHYBATICTh) BCTAHOBIIOETHCS B IOPUIUYHOMY IPO-
neci [13, c. 42]. Tomy 3anepeyeHHs MPOTH BXKUBAHHS IOPUANIHOTO TEPMiHA
«BUHYBATU» («BUHYBATI 0COOM» Ta 1H.) 3aMICTh «BUHHHUI» HEMpPaBUJIbHE,
00 MICTUTB JIOTIYHY TOMHJIKY.

Cnig B34ATH A0 YyBaru, IO HACMpaBdl IMEHHHK «BHHYBATICTH)»
MOXOAWUTH (YTBOPEHHI) HE BiJl IMCHHHKIB «BHHA», «BUHHICTB» YU (Ii€-)
NPUKMETHUKIB «BUHHUI», «BHUHYBATHUW», a BiJl JI€CIOBA «BUHYBATHTH)
(3BUHYBavyBaTH, OOBUHYBauyBaTH, OOBUHYBAaTHUTH, JIE TIEPILIE Ma€ 3arajibHOCO-
IiaJTbHE 1 TICUXOJIOTIYHE 3HAYEHHSI, & 1HIII — CYTO IOPHIUYHE, TIPOIIeCyaTbHE.
Lle Toil BUMaAOK, KOJU IMEHHUK BMOTMBOBAHO 3HAUYEHHSIM OCHOBM JIIECIIOBA,
110 ¥ MiATBEP/UKYE BUCIIOBICHY PaHilIe TYMKY.

TakuMm 4yMHOM, «BUHYBaTHUH» TaK SIK 1 «OOBMHYBaUeHHID» — 1€ TPO-
HecyaJIbHUM cTaTyc 0coOu (BM3HAHOI MOBHOBKHUM CYO’€KTOM BHHYBATOIO
y BUMHEHHI MPaBOMOPYIICHH). A «OOBUHYBaJIbHUII», BIAMOBIIHO, — O3HA-
YeHHs 10 mporecy (0OBMHYBadeHHS) YW MOTO MIJCYMKOBOTO JOKYMEHTA
(om0 aKkTy i akra).

«BuHay 1 «BUHYBATICTh» MO3HAYAIOTH Pi3HI ACMEKTU MPOTUIPABHOI
NOBEIIHKY (HETaTHBHOTO MPABOBOT0 BYMHKY). « BUHHICTBY 1 «BUHYBATICTH»
MaroTh 1 CTHJIICTHYHE, 1 IOpUANYHE po3pi3HeHHs. « BuHyBaTicTh» 1IOB’A3aHa
3 BIJIMOBINAJBHICTIO 3a BYMHEHE IpaBOMNOpYIIeHHs. «BUHHICTEY Xe —
HAsIBHICTh BUHU. | SIKIIIO IMEHHUK «BHHYBATICTH» YTBOPEHO Bij JI€CIIOBA,
TO IMEHHHUK «BUHHICTBY» YTBOPEHO BiJ NPUKMETHUKAa «BUHHUN», a TON —
BlJl IMEHHHKA «BHHAY.

VYKpaiHCBbKil MOBI BiIOMi ¥ 1HII FOPUANYHI KOHCTPYKIII 31 CHOpigHe-
HUM 3Ha4yeHHsM. Hampukinaza, «cTaBUTH y BUHY» (POCIMCHKOIO «BMEHSITHY),
«3aBUHUTH» — OYTH BHHHUM TI€pPe] KHMOCh, 3aMOIiSITH IIKOJY TOIIO.
baraTcTBO Haioi MOBH MOTPIOHO BUKOPUCTOBYBATH IIPABUIIBHO.
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BucnoBku. [lincymoBytoun pe3yabTaTH 3arajlbHOTEOPETHUHUX Ipa-
BOBUX 1 NPaBHUYO-JIHIBICTHYHUX HAYKOBUX pPO3BIZIOK, B YKpaiHCHKIN
IOpUIMYHIA MOBI BapTO BiAJaBaTH TiepeBary IOPUIUYHUM TEepMiHAM
«BUHA», «IPOBUHA», «BUHYBATICTBHY», «BUHYBATHI» (BKHUBATH IX pazoMm
3 TaKUMH, SIK: «OOBHHYBay€HHil», «OOBUHYBAaYEHHS», «OOBHUHYBAauyBaTH,
«OOBUHYBAJILHHI TOII0); HATOMICTh CJIOBAa «BHHHICTHY» 1 «BUHHHUI («BUHHA
0co0ay), «3BUHYBAYCHHS, «3BHHYBATUT («3BHHYBATUTH MOYKHA HEBUHHOTO,
aJyie BUKPUTH — TIJIbKU BUHYBATOTO», SIK CKa3aB JaBHbOPHMCHKHI aJBOKAT,
noet 1 ¢ginocod Jlymin Amyneit [14]) sk Taxi, 0 HaJIeXath 10 3arajibHO-
coliaibHO1 cepu, BKUBATU 1032 IOPUAMYHUM MPOLECOM 1 TeKcTamu [2].
Ile yOesmeunTh Bix MPaBOBHUX KOJI3ii 1 HEOJAHO3HAYHOCTI TPAKTyBAaHHS
NPaBOBUX KaTeropiil, BiJ HEMPaBHIBLHOTO 3aCTOCYBAHHS MPABOBHUX HOPM,
HEeMpaBWIbHOI KBamidikallii MpaBOMOpPYIIEHb Ta COpPUATHME YHidikarii
MIPABOBOTO MaTepiary.
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Shestopalova L. The Concept of guilt in Ukrainian law.

Background. So far the lawmakers of Ukraine, lawyers and scientists have not
accumulated the unified and well-established approaches to lexical design of the legal
concept of «guilty and related legal concepts.

Materials and methods. The information base of research is the texts of existing
legal acts of Ukraine and relevant scientific works of domestic scientists. The author used
general scientific and special scientific methods, in particular structural-systematic, that
includes different components with their specific tasks and functions, which interact with
each other for achievement of this objective, comparative legal and linguistic-legal
methods and others.

Analysis of recent researches and publications. For the modern Ukrainian
scientists who were engaged in legal interpretation of guilt, questions of definition and
consolidation of its lexical-semantic configuration remains open. Therefore, the problem
requires further study.

The aim of the article lies in the harmonization of legal approaches and the
normalization of legal terminology to designate legal category and institution of guilt in
the law and its branches, and other single-rooted terms.

The results of the study. There were reviewed scientific-theoretical, legislative
and practical legal approaches to the concept of guilt as an inter-branch Institute of law
and related concepts, variability (duality) of use of single-root terms in this semantic
«nesty in legal texts, given relevant examples. There was indicated that duality
(parallelism) of language design of legal terminology does not promote the correct
application of the law, and causes confusion and contradictions, conflicts of law. There
was implemented legal and etymology-morphological analysis of the terms: fault, guilt,
blame, transgression, guiltiness, the accused, etc. The attention is focused on their
stylistic features and the semantic content in the theory of law and practical
Jurisprudence; the legal statuses marked by them were delimited.

Conclusion. The unified approach to the selection and proper application of
legal terms of semantic nest in law, which are concentrated around the concept of «guilty
was justified and proposed.

Keywords: the accused person, blame, guilt, guiltiness, fault, Legal Linguistics,
offense, transgression.
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YAK 346.543

TUIIEHKO HKOais,

K. 10. H., JIOIIEHT, JOIEHT Kadeapyu Mi>XHApOIHOTO MPUBATHOTO,
KOMEPITIHHOTO Ta MUBLIBHOTO MTpaBa KuiBCHLKOT0 HAIllOHAIBHOTO
TOPTOBEIHHO-EKOHOMITHOTO YHIBEPCUTETY

BU3HAUEHHSI CTATYCY CYB’E€KTIB
IHBECTULINHOI AISIAbHOCTI

Busnaueno xono oci6, axi € cy6’ekmamu ingecmuyitinoi disiibnocmi. Ilpoananizo-
BAHO NOJIONCEHHS BIMYUSHAHO20 3AKOHOO0ABCMEA, A MAKOMC MINCHAPOOHO-NPABOB] aKmi,
wWo Micmsamo GU3HAYEHH UYb020 nousmms. Jlocnioxceno OokmpuHanbhi Oeiniyii
NOHAMMSA «CY0 €KM IH8eCMUYIUHOT OIIbHOCTIY.

Knwouosi crosa: iHBecTUIIHA MISITEHICTD, CYO’ €KT 1HBECTUIIIHHOI MisITHHOCTI,
Cy0’ €KT iHBECTHLIIHOTO MpaBa, yYaCHUK 1HBECTULIIHHOI AiSUTBHOCTI, IHO3EMHHI 1HBECTOP.

Tuwenko FO. Onpedenenue cmamyca cyovbeKmos UHEECHIUWUOHHOU Oesmeb-
Hocmu. Onpedenen Kpye 1uy, AGIHOWUXCS CYObeKmamu UHEECMUYUOHHOU OesimeabHOCTU.
Tpoananuzuposarvl NOLONCEHUsL OMEUECMEEHHO20 3AKOHOOAMENbCMEA, A MAKICE MENCOY-
HAPOOHO-NPABOsble AKMbl, cooepiicaujue onpeoeieHue 3moeo nouwsmus. Hcciedosamnvl
OOKMPUHATbHBIE OePUHUYUU NOHAMUS «CYOBEKM UHBECTUYUOHHOU 0esMeIbHOCHUY.

Knwueswvie cnosa: MHBCCTHUIIHOHHAA NCATCIIBHOCTD, Cy6’beKT HHBGCTI/IHI/IOHHOﬁ
ACATCIIBbHOCTH, Cy6’beKT HWHBCCTHUIIMOHHOT'O ITpaBa, YYaCTHHUK HHBGCTI/IHI/IOHHOﬁ JCATCIIb-
HOCTH, I/IHOCTpaHHHﬁ HUHBECTOP.

IMocranoBka npodsemu. EdexruBae 3iicHeHHS OyIb-5IKO1 TiSUTHHOCTI,
B TOMY YHCIIi iHBECTHIIIHOI, 3aJIC)KUTh BiJl HAJEKHOTO MPABOBOTO PETY-
JIOBaHHA. BiTuM3HSHE I1HBECTHIIIITHE 3aKOHOJABCTBO XapaKTEPU3YETHCS
PO3TaTy’)KEHOI0 CHCTEMOI0O HOPMATHBHO-TIPABOBUX AaKTIB, fKI PETYIIOIOTH
3MIMCHEHHS 1HBECTHIIIHOI MisILHOCTI. AJie HOPMH IUX JIOKYMEHTIB HE
MICTSITh €IUHOTO BU3HAYECHHS CYO €KTiB, HAa PETYIIOBAHHSA NISITBHOCTI SKHX
BOHH CIIPSIMOBAH.

AKTyaJlbHUM y 3a0e3MeueHH] 1HBECTUIINHOI AISUTbHOCTI CTa€ YiTKe
OKpECJICHHSI KoJiIa Cy0’€KTiB, 0 SIKHX OyayTh 3aCTOCOBYBATHCS IPAaBOBI
NPUITKCH, 10 BU3HAYaTUMYTh iX IPAaBOBUI CTATyC Ta TapaHTii.

AHaJi3 ocTaHHIX JocailzkeHb i myOuaikaniii. Okpemi nMuTaHHs, SKi
€ CKJIaJOBIMH NPABOBOTO 1HCTUTYTY CyO’€KTIB 1HBECTHIIMHOI AiSUTBHOCTI,
Oyl mpeaMeToM IOCTI/DKEHHS TaKMX HAyKOBIIB Ta MPAaKTHKIB TpaBa,
sk M. M. bmixap, O. M. Binnuk, B. B. Tloenmunok, O. I'. Xpimii [1-4] Ta iH.

3anImaroThCs BIIKPUTUMU JIESKI MUTAHHS II0J0 BHU3HAYEHHS OCIiO,
SKi € cy0’€KTaMH 1HBECTHIIIHHOI AISUTBHOCTI Ta IO SIKUX 3aCTOCOBYETHCS
BIJITIOBI/THE NTPaBOBE PETYJIIOBAHHS.

© Tumenxko 0., 2017
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MeTta cTaTTi — BHU3HAYCHHS TOHATTSA «CYO’€KT 1HBECTHINIHHOI
JUSITBHOCTI» Ta (hOPMYJIFOBaHHSI MPOTO3UIIIHA 11010 BAOCKOHAJICHHS BITYM3-
HSIHOTO 3aKOHOJaBCTBA.

Marepiaiu Ta MeTroau. MeTO0JOTIYHOO OCHOBOIO OOpaHO Psl
3araJlIbHOHAYKOBUX Ta CIEIIAJIbHUX METOIB HAYKOBOTO TOIIYKY: JlaJIeKTHY-
HUW, CHUCTeMHO-(DYHKI[IOHATBHUMN, MOPIBHIIBHO-TIPABOBHM, y3araJlbHEHHS
tomio. [ndopmariitHy 6a3y cTaTTi CKJIaJlal0Th HAIIOHAJIbHI Ta MI>KHAPOIHO-
MPaBOBI1 aKTH, TpaIll BITYU3HIHUX Ta 3apyODKHUX HAYKOBIIIB.

PesyabTaTu jgocaigikeHHsi. 3amporoHOBAaHO PO3MEXKYBAaTH JIBi
MpaBOBi KaTeropii — «Cy0’€KTH 1HBECTHIIIWHOI MISUIBHOCTI» Ta «CyO’ €KTH
IHBECTHI[IHHOTO MpaBay.

[HBecTuLiiiHe TIPaBO y MPaBOBIM HOKTPHUHI PO3TISLAAETHCS SK IijAra-
Jy3b TOCTIOJIAPCHKOTO MpaBa Ykpainu [2, ¢. 54; 5, c. 36]. BianosigHo, cy0’exTr
IHBECTHUIIIMHOTO TIpaBa € Cy0 €KTaMH TOCIOJApCHKOro abo Iie yJaCHUKHU
BITHOCHMH y cepi rocrmogaproBaHHs, SKi OpPraHi3OBYIOTh 1 3MIHCHIOIOTH
rOCHOJAPChKY iSUTbHICTh, PEATi3yI0ud MPH LbOMY CBOIO TOCHOJIAPCHKY
KOMIIETEHI[i10, a00 CIOXMBAIOTh Pe3yJabTaTH TakKoi IisiabHOCTI [6, c. 10].
TakuM 4YWHOM, CyO’€KTH 1HBECTHIIIHHOTO IpaBa SK MiATamy3i rocrojap-
CBKOTO TpaBa — IMUPOKE MOHSITTS, IO BKIIOYAE 0Ci0, sKi 3IHCHIOIOTH
IHBECTHIIHHY AiSUTbHICTH (CyO’€KTiB), 1 THUX, XTO Oepe y4yacTb y Ml
TiSUTBHOCTI (y4acHHKIB).

3rigao 13 3akoHoM Ykpainu «[Ipo iHBecTHIiNHY HiSTBHICTE» BiA
18.09.1991 [7], imBecTuLiliHA AISUTBHICTH — € CYKYITHICTh MPAKTHYHUX il
rpOMaJIsH, OPUINIHIX OCi0 1 JepKaBH 010 peaizallii iIHBeCTHIIIM.

BignoBimHO 10 YacTMHHM Iepinoi ctatTi 5 3akony Ykpainu «IIpo
IHBECTHUIIHHY MiSJIBHICTE» Cy0’€KTaMH 1HBECTHULIMHOI MiSJILHOCTI MOXYTh
Oytu 1Bi KaTeropii ocid — iHBECTOpPH Ta ydJacHHMKH. I[HBecTOpamu, 3TriJTHO
3 YACTHUHOIO JIPYTOI0 II€T K CTATTi, € Cy0 €KTU IHBECTULINHOI MisJILHOCTI,
SIKI PHAMAIOTh PIIICHHS PO BKJIQJAHHS BJIACHHX, IMMO3MYKOBHX 1 3aiTyde-
HUX MaWHOBHMX Ta IHTEJICKTyaJIbHUX I[IHHOCTECH B 00 €KTH IHBECTYBaHHSI.
A y4acHMKaMH 1HBECTHULIMHOI MISUILHOCTI, 32 YACTHMHOKO TPEThOIO CTATTI 5
3aKkoHy, € rpOMaJasgHU Ta IOPUAWYHI 0cOOM YKpaiHu, IHIIMX AEpiKaB, SKi
3a0€e3M1euyIOTh peajli3allilo IHBECTHIIM SK BUKOHABII 3aMOBJICHL a00 Ha ITiJ-
CTaBl JOpPy4YEHHs iHBecTOpa. TOOTO YYaCHHMKHU — II€ OCOOHM, SIKi HE BKIIAJAIOTh
CBOI YK 3ajJydYeHi KOIITH B IIEBHI O0’€KTH 1 HE YEKAIOTh HA IO3UTHBHI
pe3yJIbTaTh CBOIX IHBECTHIIIH.

ITonoxxeHHsT 3aKOHY MICTUTh IIOHATTS «CYO €KT 1HBECTHIIHHOI
JUSTIBHOCTI» Yy MIMPOKOMY 3HAUYCHHI, BKIIFOYAIOYHU SK OCi0, SKi 3A1HCHIOIOTH
IHBECTHIIHHY JiSIBbHICTh, TaK 1 yYacHUKIB. Takwil MiAXiJ CylepeduTh
crarti 55 Tocnomapchkoro kojekcy Ykpainum Bim 16.01.2013 [8], sxka
BH3HAYAE CyO’€KTIB TOCMOAAPIOBAHHS K YUYaCHHUKIB TOCHOAAPCHKHUX BiTHOCHH,
IO 3IIACHIOIOTH TOCIOAAPCHKY MiSIIBHICTD, pEali3yloud TOCHOJIAPCHKY
KOMIIETEHI[iI0, 1 SKUMH € TOCIOJApPChKiI OpraHi3alii — OpUIUYHI 0co0u
Ta TpOMaJIsiHA YKpaiHu, iHO3eMIll Ta 0coO0M 0e3 TPOMAaJsHCTBA, MO 3JiH-
CHIOIOTh TOCIIOJAPCHKY MiSIIBHICTh Ta 3apEECTPOBAHI B YCTAHOBJICHOMY
YUHHUM 3aKOHOJIaBCTBOM ITOPSIJIKY.
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Bynp-sikuit cy0’€KT 1HBECTHIIIHHOI MISUTBHOCTI € YYaCHHUKOM, ajie
He OyIb-SKUi y4acHHK € CyO’€KTOM. IcHye HEoOXiTHICTh BHUKITIOYECHHS
3 YaCTHUHU Tepiioi ctaTti 5 3akoHy Ykpainu «I[Ipo iHBeCTULIIHHY AISUTBHICTh
KaTeropii «y4acHUK» 13 BU3HA4YeHHS Cy0’ €KTIB 1HBECTHI[IHHOI MisUTBHOCTI
3a BIJICYTHICTIO B iX JiIX O3HAK TaKOi JiSILHOCTI.

[ToHATTS cy0’€KTa 1HBECTHIIIMHOI TiSIILHOCTI MICTUTBCS 1 B CTATTi 5
3akony Ykpainu «lIpo inHOBariitHy maismeHICTE» Big 04.07.2002 [9], 3rigHo
3 KOO CYO’€KTaMM 1HHOBAIIMHOT JisJIBHOCTI (SIK Pi3HOBUY 1HBECTHUIIIMHOL
TISTTBHOCTI) MOXKYTh OyTH ¢i3uuHi 1 (a00) ropuanyni ocodn Ykpainu, (izndni
1(ab0) ropuauuHi O0COOM 1HO3EMHHX JepXkaB, ocoOm 0e3 TpoMajasHCTBA,
o0’emHaHHS WX OCi0, SKi MPOBAATh B YKpaiHi iHHOBaLIWHY IisSUTBHICTD
1 (a00) 3amyyaroTh MaifHOBI Ta IHTEJIEKTYyaJIbHI IHHOCTI, BKJIAJAIOTh BIACHI
YM 3aM03MYCHI KOIIITH B peasti3alliio IHHOBAIIMHUX MPOEKTIB B Y KpaiHi.

Hanana nedininis MicTUTh HEOOXiNHI O3HAKH CyO’€KTa 1HBECTH-
[IHHOI MISUTPHOCTI, @ came: BUYEPIHHMM Mepesik ocid, SKi 3A1MCHIOITH
MPAKTUYHI 1T 010 peati3allii iIHBeCTHUIIIMN.

AHasi3 TOKTPUHAIBHUX BU3HAYCHb CYO’€KTIB 1HBECTHULIIMHOI isiIb-
HOCTI CBIIYMTH MPO JOMIHYBaHHS PO3POOOK €KOHOMIYHOTO aCMeKTy MUTaHHS
HaJ IOPUAWYHUM, SIKE MOXJIMBO IOB’SI3aHE 3 EKOHOMIYHOIO IMPUPOJIOI0
MpoIIeCy 1HBECTHUIIIMHOI MisUIbHOCTI. BuHeceHHs 11i€i mpobieMu B IPaBOBY
TUTONIMHY JTO3BOJUTH 3a0e3meunTy e(PeKTUBHE MPABOBE PETyTIOBAHHS ITi€T
€KOHOMIYHO1 KaTeropii.

IuBecTopiB sIK CyO’€KTiB 1HBECTHUIINHOI iSIIBHOCTI, IO BKJIAIH
BJIACHI, MMO3MKOBI UM 3aJTy4eHl MAifHOBI i IHTEJIEKTyalbHi HIHHOCTI B 00 €KTH
IHBECTYBaHHS, SIKI MOXYTh BHUCTYINATH BKJIQJHUKAMH, KPEIUTOPAMH, MOKYII-
IIMH, a TaKO)X BUKOHYBAaTH (YHKIII OyAb-IKOTO y9aCHUKA 1HBECTHUIIITHOI
nismeHOCTI, BuaUIse B. M. Croiika. HaykoBerp HaroJomye, mo y4acHUKA
IHBECTHUIIIAHOT TiSTIBHOCTI € Cy0’€KTaMu, SKIIO 3a0€3MeUyI0Th peaizailio
IHBECTHIIIH SIK BUKOHABIII 3aMOBJICHh Ha OCHOBI JIopy4eHHs iHBecTopa [ 10, c. 6].

[aBecTOpiB — cy0’€KTIB TOCIIOAAPIOBAHHS Ta 1HBECTOPIB — HETOCIO-
JapIOI0UnX CyO’€KTIB, SKI HAIUICHI OKPEMHMH IpaBaMH Ta 0OOB’S3KaMH
y cdepi rocrogaproBanss, pospizHsie B. B. [loeguHok, Bkazyrouwu, 1o Iii
BUU PI3HATHCS 332 OOCSATOM FOPUIWYHUX MOMKIUBOCTEH MO0 3/iHCHEHHS
byHKIIT 1HBECTOpa: I HETOCMOJapIOIUMX CYO’ €KTIB TaKl MOMXJIHMBOCTI
MPAKTUYHO BUYEPIYIOTHCS KOPIMOPATUBHOIO (OPMOIO 1HBECTYBaHHS 4depe3
HECIIPOMOXKHICTh CAMOCTIHHO 3a0€3MEeYUTH TOCHOJaPChKEe BHKOPUCTAHHS
iaBectHiii [11, c. 49]. HaykoBens BITHOCHTH A0 CYO’€KTIB 1HBECTHIINHOT
TisTbHOCTI  (IHBECTOPIB) HETOCHOJAPIOIOUUX CyO’ekTiB ((i3M4HHX 0Ci0,
OpraHH JIep>KaBHOI BJIaJd Ta OpPTaHM MICLIEBOIO CaMOBPSAYBAaHHS TOUIO),
i IKPECITIOI0YN OOMEKEHICTh 1X 1HBECTUIIMHOI MisUTbHOCTI TUTBKH KOPIIO-
pPaTHBHOIO (POPMOTO.

3 1i€0 MO3UINE MOKHA TTOTOUTHUCS, a/KE 1HBECTHIII1, peaaizoBaHi
B KOPHOpaTHBHiN (opMi, HE 000B’SI3KOBO MAIOTh HAJIEKATH Cy0’€KTaM rOCIO-
naproBanHs. [Ipore BUHMKae MUTaHHS BIJHECEHHS BIAHOCHH IIOJI0 peasi3allii
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1HBECTHUIIIN y KOPIOPATUBHI MpaBa A0 rocrnofapcbko-mnpaBoBux. Llei pizHo-
BUJ| IHBECTHUIIHHUX BiJJHOCHH € TPEIMETOM IMBLIHLHOTO MpaBa, MO TiTbKA
MIATBEPHKYE CKIAIHICTh Ta 6araTorpaHHiCTh 1HBECTHIIHOT AISTBHOCTI.

Cy0’€exTOM 1HBECTHLIHHOI JISUTBHOCTI € TaKOXXK 1HO3EMHUU 1HBECTOD,
0 Ma€ OCOOJMBUUN MpPaBOBUM CTaTycC, SKUH MOSICHIOETHCS HASBHICTIO
cHeriajdbHUX HAIIOHAJBHUX Ta MDKHAPOJIHO-TNIPABOBUX TapaHTIH 3aXHCTY
iHo3eMHMX iHBecTHIii. Ilepemik Takmx rapaHTii MICTUTBCS B 3aKOHI
Vkpainun «IIpo pexum iHO3eMHOro iHBecTyBaHHs» Bim 19.03.1996 [12].
J1o ONI0KEeHb, TKUMU MOKYTh KOPHCTYBATHCS 1HO3€MHI 1HBECTOPH i dac
3MIMCHEHHS CBO€1 1HBECTHIINHOI IiSJIBHOCTI B YKpaiHi, MOKHA BIJHECTU
HOPMH IOJI0 TapaHTil MpaB Cy0’ €KTIB IHBECTUIIMHOI MiSUTBHOCTI Ta 3aXHCTY
IHBECTHIIIH, SIKI MICTAThCS B 3aKoHaX Ykpainu «IIpo iHBeCTUIIHHY MisUTBHICTEY
Bix 18.09.1991 1 «IIpo 3axucT 1HO3EMHHUX I1HBECTHIIH Ha YKpaiHi» Bif
10.09.1991 [7; 13].

dopMyBaHHS MIKHAPOJIHO-NPABOBOTO 3a0€3MEUYeHHsS] 1HBECTHUIIIN
3yMOBJICHO PI3KHUM 3pPOCTaHHSIM TPAaHCKOPIAOHHOTO PYyXy KarmiTamy, o
criocTepiraBcs B cepeinHi XX CT. 1 TpUBA€ JOHUHI.

3rigHo 3i crarrero 9 Koncrurynii Ykpainu [14] yuHHI MIDKHAPOIHI
JIOTOBOpH, 3rojla Ha OOOB’S3KOBICTh SKMX HajgaHa BepxoBHoro Pamoro
VYkpaiHu, € 4aCTUHO HAalllOHAJIBHOTO 3aKOHO/JaBCTBAa YKpaiHu. BiamoBigHO
1HO3eMHI1 IHBECTOPH Ta TEPUTOPIi YKPaiHA MOXKYTh KOPHUCTYBATUCS TAPAHTISIMU,
3akpimieHuMu B CeyibChbKild KOHBEHINI MPO 3aCHYBaHHS 0araToCTOPOH-
HBOTO areHTcTBa 3 rapantii iHBecTHmii Big 11.10.1985 [15], KonBenmii
PO TOPSAIOK BHUPINICHHS IHBECTHUIIIMHHUX CIIOPIB MK JI€p)KaBaMu Ta iHO-
3eMHUMHU ocobamu Big 18.05.1965 [16]. Ykpaina € yqacHuUIEr0 OUTBII HIXK
CIMJIECSTH JIOTOBOPIB 3 1HO3EMHHUMH JIEP’KaBaMH MPO B3a€EMHE 3a0X0UYCHHS
Ta 3aXUCT I1HBECTHUINM, B SKUX 3aKpIilJIEHI HOPMH, M0 3a0€3MeuyrTh
TiSUTHHICTH 1THBECTOPIB 3 KPaiH-YIaCHHIIb.

[Tpo6r1emMor0 BUKOPUCTAHHS BChOT'O CIIEKTPa HAIIOHAJIBHUX Ta MiKHA-
POJHO-TIPABOBUX TapaHTId 1HO3EMHHX I1HBECTHII TMOJSATa€ B TOMY, IO
NpaBoOBi JpKepena, sIKi 3aKpIIUTIOIOTh BIATIOBIAHI TapaHTii, MICTATH pi3HI
HiAXOAW 10 BU3HAYEHHS OCOOU, sIKa MOXE HHUMHU KOPUCTYBATHUCS, TOOTO
1HO3€MHOTO 1HBECTOpA.

Y crarri 1 3akony VYkpainu «[Ipo pexuMm 1HO3EMHOTO I1HBECTY-
BaHHS» 1HO3EMHHM iHBECTOPOM € CyO’€KTH, SIKi MPOBAIATh IHBECTUIINHY
TISUTBHICTh Ha TepuTopii YKpaiHu, a caMe — IOpHIUYHI O0COOHM, CTBOPEHI
BIJIMOBIIHO [0 3aKOHOJABCTBa IHIIOI0, HIK BITYHM3HSIHE 3aKOHOIJABCTBO
Ta (i3u4HI 0COOM — 1HO3EMIIi, SIKi HE MAIOTh MOCTIMHOTO MICLS TPOKUBAHHS
Ha TepuTOopii YKpaiHu 1 He 0OMEXeH1 y 11€3aTHOCTI.

Bu3HaueHHs cy0’€KTiB IHBECTYBaHHS OLIBII BIaJI0 BUKIIAJCHE B 3aKOHI
Vkpainu «Ipo pexuM 1HO3EMHOTO I1HBECTYBaHHSI», 0O BHKOPHUCTOBYE
[IMBUIbHY KaTeropiro «¢izuyHa ocoba», HaTOMICTh 3akoH Ykpainu «IIpo
THBECTHIIIHHY JisUTHHICTBY» ONEPYE KOHCTUTYIIIMHUM TIOHSTTSIM «TPOMAJISTHIH.
[Ipote oOuaBa 111 3aKOHOAABYl aKTH BHKJIIOUYAIOTh 31 chepu cBO€l Aii ocid
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0e3 rpoMajsTHCTBA, [0 YHEMOXJIUBIIIOE TIPaBOBe 3a0e3MeueHHs X 1HBEeCTH-
miHoi mistbHOCTI. lle#t Hemomik BHUNPABICHO Yy TOJOKEHHSIX 3aKOHY
VYxpainu «[Ipo iHHOBaIIHY TiSTTBHICTHY.

Jlnst BU3HAa4YeHHS OCi0, SIKi MOXKYTh KOPUCTYBATHCS TIPAaBaMH Ta TapaH-
TISIMU 1HO3€MHOTO 1HBECTOPA, B HAILlIOHAIIbBHOMY 3aKOHOJIAaBCTB1 3aCTOCOBY-
€TbCA KpUTEpiid rpomaasacTBa (ans ¢izuyHuX 0ci®) abo micis peecTparii
(1S FOPUAUYHUX OCI0).

Takuii ke MmiaXia A0 BU3HAYECHHS 1HO3EMHOI'O 1HBECTOpa € 1 B JIBO-
CTOPOHHIX JOTOBOpax 3 MUTaHb PyXy IHBECTHIlIH Ta CTATyCy 1HBECTOPIB,
YKJIQJICHUX YKpalHOW 3 1HO3eMHUMU JaepxkaBaMu. B Yrozi mixk Ykpainoro
ta SnoHiero mpo cnpustHHS Ta 3axucT iHBectuiid Big 05.02.2015[17]
TepMiH «iHBecTop JloroBipHoi CTopoHN» 03Haudae Gi3UIHy 0co0y, sika Mae
rpomansHcTBO i€l JloroBiproi CTOpoHM BIAMOBIAHO 10 i YMHHOTO 3aKO-
HOJIaBCcTBa; abo mignmpueMmctBo 1€l JloroBipHoi CTOpoHH, M0 37iHCHIOE
1HBecTHIii Ha TepuTopii 1HIOT JoroBipHoi CTopoHu. TepMiH «ITiATPHUEMCTBO
Horosipaoi CtopoHu» o03Hauyae OyAb-SIKy IOPUIUYHY OCO0Yy HaJICKHUM
YUHOM CTBOPEHY Ta TaKy, IO 3AIMCHIOE CBOKO MisUTBHICTH BiMOBITHO 0
YUHHOTO 3aKOHO1aBCTBA 1i€i JloroBipHoi CTOpOHHU.

[TonoxeHHs 6araTOCTOPOHHIX MIKHAPOAHUX yroJ, Hanpukiaa, Ceyib-
ChbKO1 KOHBEHIii 1985 p., MICTATH iHIII TAXOAW A0 BU3HAYCHHS OCOOM —
iHO3eMHOTO iHBecTopa. Bignmosimuo mo ii crarTi 13 iHBEeCTOpOM, Ha SIKOTO
MOIIMPIOIOThCS 3akpimieHi KoHBeHIli€o rapaHTii, Moxke OyTH Oyb-sKa
¢bi3uuHa ocoba, 110 € TPOMAJAIHUHOM KpaiHU-YJIeHa, sIKa He € MPUiiMaovyoro
KpaiHOI0, a TAKOK KOMEpIliiiHa I0pUandHa 0c00a, 10 CTBOPEHA, 1 11 OCHOBHI
YCTaHOBH 3HAXOJSATHCS Ha TEPHUTOpPil KpaiHW-wieHa abo OiIbIla YacTHHA
il KamiTany HaJIeKUTh KpaiHi-ujeHy ado KpaiHaM-wieHaM 4H ii rpoMajsHaM
3a YMOBH, 110 Taka KpaiHa-4wjieH HE € IMPUIMAIYOI0 KpaiHowo. I'onoBHUM
KPHUTEPIEM 3aCTOCYBAHHS 3aKPIIUICHUX TapaHTIN A0 1HBECTOPA € MICIle, KyAH
BKJIQJIAIOThCSI IHBECTHUIIIT, TOOTO, SIKIIO TPOMAASHUH YKpaiHH, 110 MPOKUBAE
B [lIBeiimapii, 3A1HCHUTH 1HBECTHUIIIIO HAa TepuUTOpii YKpaiHu, TO BIH 3a
3aKOHOJIAaBCTBOM YKpaiHH HEe HaOyze CTaTyCy iHO3eMHOTO iHBECTOpa Ta HE
KOPHUCTYBaTUMETHCS BIMOBITHUMU TapaHTiAMH. [IpoTe 3riHo 3 MI>KHAPOTHO-
NPABOBUMH aKTaMU YMOBOIO BUKOPHUCTAHHS T'apaHTi 1HO3EMHUM 1HBECTO-
pOM € came NepeMIIeHHs iX Yepe3 MUTHUN KOPJOH MPHUIIMAaro4oi KpaiHw,
po 10 CBiAUNTH MYHKT (¢) CeynbChKOI KOHBEHIIIT, 32 SKUM 3a CIIUTEHOIO
3asBOI0 1HBECTOpa Ta TNpHiiMarodoi KpaiHu Paga aupexTopiB Moxke
KBaTi(hiKOBAaHOIO OIIBIIICTIO TOJOCIB PO3MOBCIOJNTH MPABO HAa OTPUMAHHS
rapaHTii Ha Qi3udHy 0c00Yy, sIKa € TPOMAITHUHOM IPUHMAal0doi Kpainu, abo
IOpUINYHY 0CcO0Yy, sIka CTBOpEHA B MpUMMaro4iid KpaiHi, YU OiIbIla YacTHHA
KaImiTany sSKOi 3HaXOAUTKLCS y BOJIOAIHHI ii TPOMaJIsiH, 32 YMOBH, 110 aKTHUBH,
SIKi THBECTYIOThCS, TIEPEMIIIYIOTHCS B IPUIIMAIOUy KpaiHy 3aKOpAOHY.

HasBHa HarionanpHa Ta MDKHApOJHA CHCTEMa TapaHTii 1HO3EMHHUX
IHBECTHIII MOXE€ BUKOPHCTOBYBATUCS CY0’€KTaMH 1HBECTHIIIMHOI AiSUTBHOCTI,
Kl PI3HI 3a CBOIM MPAaBOBUM CTaTyCcOM, aji¢ 1€ He J0Ja€ J1€BOCTI
1HO3eMHOMY 1HBECTYBAHHIO.
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BucHoBku. IHBecTuiliine mpaBo € MiATATy33[0 TOCIOAAPCHKOTO
mpaBa, a Cy0 €KTaMW IHBECTHUIIMHOI MISJIBHOCTI € TUIBKH Ti 0coOH, sKi
3MIMCHIOIOTh 1HBECTUIIINHY JISJBHICTh, & CaM€ — CYKYITHICTh MPaKTHYHHX
I 1momo peasizarii iHBeCcTUIiA. 3 Koja cy0’€KTIB 1HBECTUIIHHOT MisUTb-
HOCTI CJiJi BUKITIOYUTH YYACHHKIB SK TaKUX, [0 HE 3IACHIOIOTH IO
JUSUTBHICTD, @ TUIBKU CYNPOBOKYIOThH Ta CIIOKHUBAIOTH ii pe3yabTaTH TOLIO.
s mporo HEOOXiMHO B YacTHHY mepiry cTaTTi 5 3akoHy Ykpainu «IIpo
IHBECTHUIIIHY MisUTBHICTHY) BHECTHU BiIOBiIHI 3MiHH.

Takoxx 1isi BU3HAUEHHS CYy0’ €KTa IHBECTHIIIHHOI MisUTBHOCTI CIiJ
BUKOPHCTOBYBATH LIMBUIbHY KaTeropito «(pizmyna ocoba» 3amMiCTh KOHCTUTY-
HIHHOT «TpOMASTHUHY, SIKa B)KUBaHA Y 3a3HAYEHOMY 3aKOHI.

Cepen 3aK0HO/1aBYO BU3HAUCHOTO MEPeNiKy Cy0’€KTIB IHBECTHIIIIHOT
TISUTBHOCTI, B TOMY YHCI ¥ Cy0’€KTIB iIHO3€MHOTO 1HBECTYBaHHS, XUOHUM
BOaUa€eThCS BUIIYYEHHS TaKoi KaTeropii ocid, sk ocobu 6e3 rpoMasiHCTBa,
a/pKe amaTpuau, 3rigHo 31 ctatTero 26 KoHcTutymii YkpaiHu, BONOIIIOThH
TaKUM CaMUM OOCSTOM 1HBECTHIIHHOI MpaBOCYO’ EKTHOCTI, SIK 1 TpoMaisi-
HU Ta 1HO3EMII.

[Ipobnema 3acTocyBaHHS PI3HUX KPUTEPIiB A0 BH3HAUEHHS 1HO3EM-
HOTO 1HBECTOpA, 110 KOPUCTYETHCS MIKHAPOJHO-NPABOBUMHU TapaHTIsIMHU,
3aJIMIIAETHCS BIIKPUTOIO, 1 BUPIIIY€ETHCA Hapa3i CUTYaTUBHUM 3aCTOCYBaH-
HSM JI0 3a3HAY€HUX BIJHOCHH, IOJIOKEHb TOTO YW IHIIOTO MiKHAPOIHO-
IPaBOBOTO JKEpEa, sIKe MICTHTD I1i TapaHTii.
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Tyshchenko Y. Determining the status of subjects of investment activity.

Background. National investment legislation does not contain a single definition
of investment activity subjects, which makes it difficult for legal regulation.

Analysis of recent researches and publications. The question concerning the
subjects of investment activity was investigated by such scientists as M. M. Blikhar,
O. M. Vinnyk, V. V. Poyedynok, and O. G. Khrimli.

The aim. Analysis of the provisions of national and international legal acts,
doctrinal works on the definition of the term «subject of investment activityy and the
formulation of proposals for the improvement of domestic legislation.

Materials and methods. Methodological basis selected the following methods:
dialectical, system-functional, comparative-legal, method of generalization.

Results. Subjects of investment law are a broad concept that includes subjects of
investment activity and participants. In accordance with the Law of Ukraine «On Investment
Activities», the subjects of investment activity may be two categories of persons —
investors and participants. According to the Law of Ukraine «On the Foreign Investment
Regimey, a foreign investor is a legal entity created in accordance with legislation
other than Ukrainian legislation and physical persons — foreigners who do not have
a permanent residence on the territory of Ukraine and are not limited in capacity. This
law excludes stateless persons. In the national legislation, the criterion of citizenship
(for individuals) or the place of registration (for legal entities) is applied to identify
persons who can enjoy the rights and guarantees of the foreign investor. In accordance
with international agreements, an investor is any natural person who is a citizen of
a member country not being a host country, as well as a commercial legal entity
established in the territory of a member country, provided that such member country
is not the host country.

Conclusion. Investment law is a sub-sector of economic law, therefore, subjects
of investment activity are only those persons who carry out investment activities. From
the circle of investment activity subjects, it is necessary to exclude participants, as such,
who do not carry out this activity, but only accompany it. Also, to determine the subject of
investment activity, the civil category of «natural persony should be used, instead of the
constitutional one «citizen», which is used in the Law of Ukraine «On Investment
Activityy. In addition, among the legislatively defined list of investment activity subjects,
a mistake seems to be the removal of stateless persons. The problem of the existence of
various criteria for the definition of a foreign investor, which enjoys international legal
guarantees, remains open.

Keywords: investment activity, subject of investment activity, subject of
investment law, participant in investment activity, foreign investor.
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VK 346.542

BAKAJITHCBKA Oubra,

1. IOpHUL. H., IOICHT, 3aBiTyBad Kadeapu MI>KHAPOIHOTO MPUBATHOTO,
KOMEPIIHHOTO Ta IUBUILHOTO MpaBa KUIBCHhKOTo HAIIOHAILHOTO
TOPTOBEILHO-CKOHOMIYHOTO YHIBEPCHUTETY

[IPABOBE PEI'YAIOBAHHSI
AEPKABHOI A0ITOMOTI'U
CYB’€KTAM I'OCIIOAAPIOBAHHSI

Pozenanymo oepoicasny oonomozy cyb’ekmam 20Cno0apro8anHs K NiOMPUMKY
V OyOb-siKitl popmi 3a paxyHoK OepicaBHUX pecypcis, Wo CMEOPIOE nepesazu Ha PUHKY
OKpeMUuM RIONPUEMCMEAM A CROMEOPIOE YMOBU eKOHOMIUHOI KOHKYpenyii. TIpoananizo-
saro npunyunu, kpumepii €C y cgepi deporcasroi donomoau, wjo 003601ums 3a6e3neuumu
egexmusne npasosacmocyséanns 6 Yxpaini. OxpecieHo KOHYenmyaubHi 3acadu UPIUeHHs
npasosux npoodiem 0eprHcasHoi NIOMPUMKU 20CNOOAPCHLKOI OiIbHOCTA.

Knwuosi crnosa: cyd’ekTn TOCmomaproBaHHs, Aep)KaBHA JOIOMOTA, CYOCHIl,
MOHITOPHHT Ta KOHTPOJIb, A€pKaBHA MIATPUMKA TOCIIONAPCHKOI TisSITBHOCTI.

bakanunckas O. Ilpasosoe pezynuposanue 20cyoapcmeeHHON ROMOUU CYObeKmam
xo3siicmeosanusn. Paccmompena 20cy0apcmeenas nomowb cyObeKmam Xo3siucmeo-
8aHUsl KaK nododepicka 6 aoboll hopme 3a cuem 20Cy0apCmeEeHHbIX pecypcos, KOmopas
co30aem npeumyujecmed Ha poiHKe OMOeibHbIM NPeOnPUSMUIM U UCKANCAeNm YCI08Us.
9KOHOMUYecKOU Koukypenyuu. [Ipoananusuposanvt npunyunvi, kpumepuu EC 6 cgepe
20CY0apCMEEHHOU NOMOWU, YMO NO360AUM obecnedums dPhekmusrHoe npasonpumMeHenue
6 Yikpaune. Ouepuenvl KoHYyenmyauvbHble OCHOBbI peuletus Npagosulx npobiem 2ocy-
0apcmeeHHOU NOOOEPIAHCKU XO3AUCBEHHOU 0esiMelbHOCIU.

Knwuesovle cnosa: cyObeKTh X03HCTBOBAHHS, TOCYJAPCTBEHHAS TTOMOIIIB, CYOCH-
JIUU, MOHUTOPUHT ¥ KOHTPOJIb, TOCYIAPCTBEHHAS MOAJCPKKA XO3IUCTBEHHON NESTCILHOCTH.

IMocranoBka npodaemMu. B ymoBax eKOHOMIYHOT Ta COIIaTBbHOI KPH3H
BOXJIMBUM CTa01II3yI0UNM YUHHUKOM € aKTHBHA y4acTbh JAEP)KABH HUIIXOM
HaJaHHA PI3HUX BHIB JOTIOMOTHU Cy0’€KTaM TOCHOAAPIOBaHHS, IO CTBOPIOE
HiBaJIMHN BIJHOBJICHHS CTAaJIOTO PO3BUTKY Ta 3a0e3medye yMOBH IS

© bakaainceka O., 2017
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COITIaJIbHOTO M1aJIOTy B CYCHUIBCTBI, MOOYAOBH MPO30POi MOAEII CIiBIpaIli
MDK JEpKaBOIO, CyCIUITBCTBOM Ta TPOMASTHHHOM.

B Vkpaini TpuBanumii yac B3arajii BiIMOBIISUIMCS BH3HABaTH HAsBHICTh
npo0iieM KOHTPOJTIO 32 HAJaHHSAM Jiep>KaBHOI poromory. Crcrema iep>kaBHOi
JIOTIOMOTH Cy0’€KTaM TrOCTIOAAapIOBaHHS B HalIi KpaiHi Majila mepeBa)KHO
rajy3eBuil xapaktep. [IpoTsaroM ocTaHHIX I’ATH POKIB HAWOLIBIIT 0O0CATH
JIep’KaBHOT TOMIOMOTH (B OCHOBHOMY Y (hopMi MpsAMHUX CYOCHIIIH, Aep:KaBHUX
rapaHTiil Ta MOJATKOBUX MUIBI') OTPUMYBAIM BUPOOHUKH CLIHCHKOTOCIIOAAP-
cekoi mpoaykmii. Li 3axomu y 2012 p. cknanu 6mu3bko 46,1 miupn rpH Bix
3arajibHOT0 00CATY (piHAHCOBHMX PECYPCIB, BUAIJICHUX JJIs HAaJIaHHS JIePIKaB-
HOT JIOTIOMOTH TOCTIOAPCHKOT MisUTHHOCTI B YKpaiHi [1].

[IpaBoBi minBanmuHu (popMyBaHHS HAIIOHATIBHOI CHCTEMH MOHITOPUHTY
1 KOHTPOJTIO JIep>KaBHOT JONOMOTY B YKpaiHi CTBOPEHO B M€XaX BUKOHAHHS
3000B’s3aHp 3a «YTOJOI0 TPO MAPTHEPCTBO Ta CHIBPOOITHHUITBO MiX
VYkpainowo ta €Cy», sika HaOyma ynHHOCTI y 1998 p. [2, c. 4]. He3paxkarouu
HA 1€, TPOIIEC HOPMATHBHOTO 3aKPITVIEHHS CUCTEMH KOHTPOIIO JCPIKABHOT
JIOTIOMOTH Ta OKPEeMHX ii €JIeMEHTIB 3yCTpIB 3HAYHHMM CIPOTUB 3 OOKY
JIEp>KaBHUX OpraHiB, cy0’€KTiB TOCMOIAPIOBAHHS Ta CYCIHIIbCTBA. [CTOTHUM
NpopuBOM cTasio npuitHATT Bepxosnotro Pagoro Ykpainu 01.07.2014 3akony
Vkpainun «IIpo nepxkaBHY JOMOMOTYy Cy0’€KTaM TocloAaproBaHHI» [3],
SIKIM BU3HAYalOTHCS TIPABOBI Ta OpraHi3amiliHi 3acau IepKaBHOTO KOHTPOJTIO
B cdepi aepkaBHOI JOIMOMOTH. BinmoBiaHI HOpMaTUBHI MPUITMCH BUMArarTh
IPYHTOBHOTO TEOPETHYHOTO Ta METOJIOJIOTIYHOTO OCMHCIICHHS Ta 3abe3rme-
YeHHS, a TaKOX aJlanTallii OKpeMHUX IOJIOKEHb HOBOTO 3aKOHOJIAaBCTBA IO
YUHHOI MO/IeJTi MPABOBOT'O PETYJIIOBAaHHS KOHKYPEHTHUX BIJHOCHH B YKpaiHi.

AHaJIi3 OCTaHHIX AocJaizKeHb | myOJikanii. [Iuranasm npaBoBoro
peryJtoBaHHs HaJaHHS JIepXKaBHOI JONOMOTH MPUAUISUIA yBary Taki JOCHiJI-
Huky, ak: M. f. bapam, 3. M. bopucenko, H. M. Byraenko, O. O. Kocryces,
I'. M. JlozoBa, T. B. Hekpacosa, O. B. Hie’eBcrkuii, H. 1. Jlemenko, C. B. Tapan,
C. C. Onumienko, O. O. IlneraroBa [4—12].

ManonocnipKeHUMH  3aJIMIIIIACS TPOOJIEMH  afanTaiii 4YUHHOTO
KOHKYPEHTHOTO 3aKOHOJIAaBCTBAa YKpAiHM JI0 €BPOIEHCHKOI CUCTEMU MOHITO-
PHUHTY 1 KOHTPOJIIO IePKABHOI IOTIOMOTH.

Meta cTtaTTi — JOCHIAMTH TpoOJEeMH Ta BU3HAYHUTH MIIAXH
BJIOCKOHAJICHHSI MPABOBOTO PETYIIOBAHHS HAJAHHS JIEPKaBHOI JOMOMOTH
Cy0’€KTaM roCIoIaprOBaHHS.

Pe3yabTaTu gocaiskeHHs. Y HayKOBI JiTepaTypi MOHATTS «JIepKaBHA
JIOTIOMOTay, «JIep’)KaBHE PETYIIOBAHHS», «JIepKaBHA MIATPUMKA», «CTHUMY-
JIOBaHHS», «CYOCHIIss» 3AeOUIBIIOI0 OTOTOXKHIOIOTHCS 0€3 HEeoOX1THOTO
aHami3y ix 3MicTy i ciBBiIHOMIEHHS MK HUMHU [9, ¢. 7; 11, c.18].

Tepmin «aepikaBHaA J0MOMOTa Cy0’€KTaM TOCIIOJIAPIOBAHHS) — HOBHM
B YKpaiHChKOMY 3aKOHOJABCTBI 1 BIEpIIiE Ha 3aKOHOJIaBYOMY PiBHI 3aKpiIlje-
Hull y 3akoHi Ykpainu «lIpo nepxaBHy monomMory cy0’e€kTam rocrojapro-
BaHHS» SIK MIATPUMKa B Oyab-sikiii ¢opmi CyO’€KTIB TOCIOJAapIOBaHHS 3a
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paxyHOK pecypciB epyKaBU UM MiICIIeBUX pecypciB [3]. €Bporneiicbke 3aKOHO-
JABCTBO HE MAa€ y3araJbHEHOT'O BU3HAYCHHS TOHSTTS JIEPXKABHOI JOIIOMOTH,
a MICTUTb HU3KY KPHUTEpIiB, 3aCTOCYBaHHS SIKUX Jla€ 3MOTY €BpoIeuchbKiit
KOMICii OIIHUTH BIUIMB TaKWX 3aXOJiB Ha €KOHOMIKY B IioMy. B mexax
€C KOHTPOJIb 3a IEP)KABHOIO JIOMIOMOTOI0 € HEOOX1JHOIO TapaHTiero 30epe-
JKEHHS e(eKTUBHOI KOHKYPEHIIii Ta BIJIbHOI TOPTiBJIl HA CHIJILHOMY PUHKY.
Konremniist mep>kaBHOi JOMOMOTH Ma€ 00’ €KTUBHHIA XapakTep 1 HE 3aJIe)KHUTh
BiZl hopMu ab0 HaMIpiB JepXKaBH, 110 Haja€ Taky gonomory. Y crarti 107 (1)
«oroBopy npo ¢ynkmionyBanus €sporneiicbkoro Corozy» (IPEC) nepen-
OadeHi 3arajibHi OCHOBM (DYHKITIOHYBAaHHS CHUCTEMH JIEPKaBHOI JOIMIOMOTH
B €C, 30kpema: «Skmo B JloroBopax He 00yMOBIIEHO iHIIIE, TOTIOMOTa, SKY
B Oymp-skiii Gopmi Hamae nepkaBa-wieH abo SKy HAJIaHO 3a PaxyHOK
JEp>)KaBHUX PECYpPCiB, LI0 CIIOTBOPIOE ab0 3arpoXKye CIOTBOPUTH KOHKY-
PEHIIII0, BIJJIal0OYU TEepeBaru NEBHUM CyO’€KTaM TOCHOJaproBaHHS abo
BUPOOHUIITBY MEBHUX TOBAPIB, € HECYMICHOIO 13 BHYTPIIIHIM PUHKOM TI€IO
MipoI0, SIKOI0 BOHA BIUIMBA€ Ha TOPTIBIIO MIX AepxkaBamu-wieHamu» [13].
s Toro, mo6 BIAMOBIAHUYN 3axi] JAep)KaBu OyB BH3HAHUM «IEP>KaBHOIO
JIOTIOMOT'OFO», BIH Ma€ BI/ITMOBIIATH TaKUM KPUTEPISIM: JI0 BIAMOBIIHOTO 3aX0Ty
HE 3aCTOCOBYEThCS ModatkoBa ¢pasza crarri 107 (1): «Sxmo B JforoBopax
HEe OOYMOBJICHO 1HAKIIIE...», 3aXiJl pealli3yeThcs JepkaBoi abo HaTaeThCs
3a paxyHOK JEp)KaBHUX PECYpPCiB, BiH CTBOPIOE IMEpEBaru 3a MPHUHIIMIIOM
BHOIPKOBOCTI, OTPUMYBayeM BiAMOBIIHOI TiepeBaru (y 3aralbHOMY) € «Cy0’€KT
TOCIIOIAPIOBAHHSY, 3aXil pealbHO a00 MOTEHINIMHO CIIOTBOPIOE KOHKYPEH-
11if0, BiH BIUIMBAE HA TOPTiBIIO [4, c. 28]. Byap-sikuii 3axij, M0 HE BiANOBiAaE
UM YMOBaM, HE BBAXKAETHCS JIEPKABHOIO JTOMIOMOTOIO.

VY mpaktumi €Bporneickkoi komicii Ta €Bporetickkoro Cyny crpa-
BEJIJTUBOCTI CTIOCTEPIra€ThC AMHAMIYHUN MIAX1A A0 TIAyMadeHHsS TOHSTTS
«onoMora». 30Kpema, y MpereJeHTHOMY TpaBi BU3HAETHCS, MO TIIyMa-
YeHHsSI I1bOTO TMOHSATTA BIJACYTHE 1 NPUCYTHICTh EJIEMEHTIB JOMOMOTH
BH3HAYAETHCS HA OCHOBI BIUIMBY BiJMOBITHOTO 3aX0AY Ha KOHKYPEHIIIIO
Ta TOPTIBJIO 1 MipH, A0 AKOi BiH CTBOPIOE MepeBaru A oopanux ¢ipm abdo
rajyseil. €Bporieiicbka KoMicisi OOTPYHTOBY€E BiACYTHICTh BU3HAUCHHS THUM,
10 3aIPOBAKEHHST OY/b-IKOTO (POPMYITFOBAaHHS MOTJIO CTBOPUTH ab0 CTBO-
puio O JJIsl IepKaB-YIeHIB MOXKJIMBICTh MOT0 O0XOy IUIAXOM MPUHHATTS
rary3eBux a00 eKOHOMIYHHX TOJIITHK [6, ¢. 56].

Bupimansaum dakTopom as kBasigikamii IEBHOTO 3aX0Ay B TOP-
TiBJI1 SK JIepKaBHOI JOMOMOTH € He (hopMma, HEe TIpaBOBa MpuUpoaa abo Mera,
a pe3yJabTaT, 10 SIKOTO BOHA BeEJIE.

Y wmexax Opranizaiii €eKOHOMIYHOTO CIIBPOOITHHUIITBA Ta PO3-
BuTKy (OECP) BHIiNstOTH TpH OCHOBHI MiAXOAM 10 BHU3HAYECHHS CaMOl
nediHinii «aep)aBHa JAOMOMOTay, Ky PO3TISIAIOTh SK CHHOHIM «CYOCH-
aii» [6, c.31; 9,c.12; 11, c. 45]. CniibHUMU Ul TIUX MAXOAIB €: Jep-
JKaBHA JIOTIOMOTa — I1e JIep>KaBHA TOJIITUKA; BOHA BIUIMBAE HA KOHKYPEHIIIIO
[UIIXOM HaJlaHHS MepeBar OKpEeMUM KOMIIaHIIM a0 raiy3sM; y MiJICYMKY
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3MEHIIYy€ 3arajdbHui 100poOyT. Pi3HuIs momsrae B 00cs31 THX 3aXOMIB, SIKI
OXOIUTIOE TIOHATTS JI€PXKaBHOI JOMOMOTH, Ta B PO3ODKHOCTI PO3YMiHHS
MOHSTTS «HAJaHHs mnepeBarny». [IpUXUIBHUKM MEepIIoro MiAXOAy 3a3Haua-
I0Th, IO JICPKABHOIO JOMOMOTOIO € IepeBara BiIHOCHO 1HIIMX BUPOOHUKIB
y TeBHIN Taiy3i, ToOTO BIAHOCHO KOHKYPEHTIB Ha PUHKY, B TOMY YHCII
i 1HO3eMHMX. [lpyruii miAXil TPYHTYEThCS Ha PO3YMIHHI Jep>KaBHOT
JIOTIOMOTH SIK TI€peBard BiIHOCHO 1HIIMX TIANPUEMCTB y LiH K€ KpaiHi,
TOOTO O€3BIAHOCHO JI0 TIEPEBar, 10 HaJIalOThCA BITYM3HSIHUM BUPOOHHUKAM
Ta X 1HO3€MHUM KOHKYpPEHTaM Yy MEXKax OJHOTO TOBApHOTO PUHKY. Bimmo-
BIJTHO JIO TPETHOT'O MIAXOAY ONOCEPEAKOBAHO BU3HAUAETHCS aHTUKOHKYPEHT-
HUI BIUIMB JICPKaBHOI JOMOMOTH HAa PHHOK 4Yepe3 MOPIBHSIHHS ICHYHOUHX
IiH Ha CHPOBUHY Ta KIHIEBY MPOIYKIIIO 13 3a3/ajerib po3paxOoBaHUMU
I[IHaMH, 110 Maju O CKIacTUCS B pUHKOBUX YMOBax [4, c. 16].

bazoBum moxymenTom y CeiToBiii opranizauii Toprismi (COT), skuii
BPETYJIbOBYE CUCTEMY CYOCHyBaHHS, € «YToAa Mpo cyOcuii Ta KOMIIeHca-
miiH1 3axoam» [14, ¢. 32], 110 MICTUTh BH3HAYCHHSI KATETOPil «CyOCHIis,
BCTAHOBJIIOE 3arajbHi MpaBUja BUKOPUCTAHHS ACPXKABHUX CYOCHIINA AJis
NPOMHKCIIOBUX TOBapiB Ta Mpoueaypu 3axucty kpain-wieHiB COT, skio BoHu
3a3HaJIM HETaTUBHOTO BIUIMBY cyOcuaiii. MeTa yrogm — oOMeXeHHS came
TUX CyOCHJIIH, SIKI CYMHIBHI 3 TOUKH 30pYy BIUIMBY Ha MDKHAPOJHY TOPTIBIIIO
Ta KOHKYPEHIIII0, a TAKOXK BPETYJIIOBAaHHS 3aX0JIiB 3aXUCTy KpaiH-wieHiB [15].

Cuctema COT nepenbauae Taki O3HaKH, 10 BUIAUISIOTH CYyOCHIIO
3-IOMDK 1HIIMX EKOHOMIKO-TIPABOBUX SIBHIL: AJpPECHICTh, BHUHUKHEHHS
¢biHaHCOBOTO CIIPUSIHHS Y MIEBHIH (popMi; crierianbHui Cy0’ €KT, SKUW TPUK-
Mae pIlIeHHS M0J0 CYOCHil; HasBHICTh BUTOJIU OJEp)KyBada CYOCHIIi.
V pe3ynbraTi HagaHHA TIATPUMKHU CYO’ €KT TOCIIOAapIOBaHHSI MOXKe HaOyTH
OUTbLIy PUHKOBY BJIaJly YM BCTAHOBHUTH BIJTHOCHMHM KOHTPOJIIO. 3aKiaja-
IOTBCSL YMOBH [I0 CIIOTBOPEHHS PHHKOBOTO CEPEIOBHINA Ta CHPHUSIHHS
HACTaHHIO HETAaTUBHUX COIIaJIbHO-€KOHOMIUYHUX HACHIAKIB. Bynab-skuit
METO/I, IKUI BUKOPUCTOBYETHCS OPraHOM PO3CIiAyBaHHS AJI1 PO3PaxXyHKY
pPO3Mipy BHTOJIM, IOBUHEH BU3HAYATHCS BHYTPIIIHIM 3aKOHOJABCTBOM a00
HOpMaTUBHUMU akTaMu kpainu-unena COT [11, c. 72].

3akon Ykpainu «[Ipo nepxaBHY JomoMory cy0’€KTaMm TocCIojia-
PIOBaHHS OKPECIIOE IPABOBI 3aca iy MIPOBE/ICHHS MOHITOPUHTY JIepKaBHOI
JIONIOMOTH Cy0’€KTaM TOCHOAAPIOBAHHS Ta 3IIHCHEHHS KOHTPOIIO 3a JIOITyC-
TUMICTIO TaKOl JOTIOMOTH JIJIsi KOHKYPEHIIii; BU3HAaYa€e HaJgaBadiB Ta GopMu
JIepP’KaBHOI IOTIOMOTH; 3a0€3MeUye 3aXHUCT Ta PO3BUTOK KOHKYPEHIIIT; MiABUIILY€E
po30picTh (HYHKIIOHYBAHHS CUCTEMH JIEP)KABHOI JOIIOMOTH Ta JIOTPUMAHHS
MIKHApPOJIHUX 3000B’s13aHb YKpaiHU y 1ii cdepi. YIOBHOBLKEHUM OpraHOM
y cdepi MOHITOPHUHTY Ta KOHTPOJIO JIEPKaBHOI JTOMOMOTH BU3HAYCHUU
Antumonononsauil kKoMiTeT Ykpaian (AMK VYkpainn). [Tonoxenns 3akony
nyONIol0Th YMHHI mpunucu 3akoHoaaBcTBa €C, 30KkpeMa, MOJOKEHHS
JloroBopy mpo ¢yHKIIOHYBaHHS €Bporelickkoro Coro3y Ta Permamenty
Ne 659/1999 [16]. 3akoH TakoX MICTUTh HOPMH, 110 BiOOPaXarTh Cy/I0BY
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npaktuky Cyay €C y cnopaBax, MOB’S3aHUMX 3 HAJaHHSAM JI€P’KABHOI
JIOTIOMOTH B PI3HUX CEKTOpPaxX €KOHOMIKH. 3aKOH € PAMKOBUM 1 BCTAHOBJIIOE
TPUPIYHHUM TIEPEXITHUMA MEePi0J] 10 HAOYTTS YMHHOCTI B TTIOBHOMY OOCSI3I.

JlepxaBHa JI0TIOMOTa BIUIMBAE HA KOHKYPEHIIIO Ta TOPTIBIO y (opmi
cyOcHaiii, MOJATKOBUX MIIBI Ta IHIIKX (OpPM JAEpKaBHUX KOHIIECIH Ha
KOPUCTh TEBHHX (ipM, 1 TOMYy MOX€ MaTH HETaTUBHUUN BILJIUB Ha 1HIII
bipmu. YV koxHiil kpaini (y Tomy umcai B ycix kpainax €C ta COT)
OUIBIIIOI0O YM MEHIIOK MIPOK 3a0e3MeuyeThes MiATPUMKA €KOHOMIYHOI
JISIBHOCTI (TOOTO MATPUMKA MPOMHUCIOBUX CEKTOPIB, MEBHUX (ipM,
pETiOHAaTBPHOTO PO3BHUTKY, 1HHOBAIlif, 1HBECTHIIi, PO3BHTKY TOPTiBIIi,
MaJioro Oi3HECY, a TAKOK TaKUX KIFOYOBHX Tajly3ed SIK TPAHCIIOPT, CLIbChKE
rOCIOJIapCTBO Ta OOOpPOHHA MPOMUCIIOBICTB) HUIAXOM 3alPOBAKEHHS
pI3HUX THCTPYMEHTIB, Y TOMY YMCI1 CyOCH I, MOJATKOBUX MBI Ta 1HIIMX
3aXO0/iB, 10 MAIOTh MEHIII HeOe3MeuyHui HiX npsimuii BruuB [11, c. 16].

B enoxy BibHOT TOPriBil Il TUMK JEPKABHOTO BTPYYAaHHS B €KO-
HOMIKY € HEOJIHO3HAYHUMHU, SIKIO BOHHM ICTOTHO BIUIMBAIOTh HA TOPTIBIIIO
Ta KOHKYPEHIi0. 3 BIAKPUTTSAM TOPTIBJI Ta MUKHAPOIHUX TO3HIINA KpaiHH
(y Tomy umcni y konTekcTi inrerpanii y €C Ta uienctBa y COT) HeoOxigHO
BpaxoBYBaTU MIKHAPOJIHI MPABUJIIA, K1 CTOCYIOTbCS ACPHKABHOI MIATPUMKHU
€KOHOMIYHO1 JisSJIbHOCTI (Ta IHTEpeCiB HOBUX TOPTOBUX MapTHEPIB II0J0
BIUTMBY JIEP>KaBHOI JIONIOMOTHY Ta CyOCHIiil Ha TOPTIBIIIO Ta KOHKYPEHIIIIO).

OcTaHHIM YacoM I MOJOJaHHS CUCTEMHOI €KOHOMIYHOI KpH3U
B HAI[lIOHAJIbHIA EKOHOMII[l OJHHMM 3 OCHOBHMX 3aBlIaHb IS JIEpKaBU
€ BCTAHOBJICHHSI YMOB Ta BCEOIYHOI MATPHUMKH PO3BUTKY CyO’€KTIB TOCIIO-
JApChKOi AiSUTBHOCTI. SIK CBIAYNUTH Cy4acCHUI CBITOBHUM JTOCBIJl, JOCSITHEHHS
MIITHOTO KOHKYPEHTOCIPOMOKHOTO CTaHy €KOHOMIKH HEMOXIUBO 0e3 3a-
Oe3mneueHHs paliOHAILHOTO OajlaHCy MK JEpKaBHUM BTPYYaHHSM B €KOHO-
MiYHI IIPOLIECH 1 CAMOPETYJISIIEI0 BHYTPIIIHBOTO pHHKY. Ciabka Hee(heKTHBHA
Jiep>kaBa HECIPOMOKHA 3a0€3MeUUTH NPUUHATTA CTPATETIUHUX pIllIEHb
3 ypaxyBaHHSIM YCIX MOKJIMBUX MOJITUYHHUX, COIATbHUX, €KOHOMIYHHX
Ta IHIIUX HACIIAKIB, [0 y CBOIO YEpry CIOBUIBHIOE MpoIec (GopMyBaHHS
PUHKY, TPHU3BOIUTH 0 3TOPTaHHS AKTUBHOI AISUTBHOCTI B COLIAJBHIN
cdepi, CIpUUYUHSE TaJIbMyBaHHS JIOACHKOTO PO3BUTKY, CTa€ HEOE3MEYHOIO
JUISl CyCTIUTBCTBA 1 MIAMPHUEMIIIB.

["apanTio 3aXHCTy J1epP>KaBOI0 €KOHOMIYHOI KOHKYPEHIIIi 3aKpimieHO
B cTatTi 42 KoHctuTymii YKpainu, 0 MiIKPECIoe BaXKIUBICTh TPUHITUITY
MIATPUMKH 1 3aXUCTYy €KOHOMIYHOI KOHKYPEHII1 JUIsl PO3BUTKY PUHKOBOI
E€KOHOMIKH Ta (PYHKIIOHYBaHHS yKpaiHChKOI nepskaBu. Lls rapanTist peai-
30BaHa y Jep)KaBHIA KOHKYPEHTHIH MOMITHII.

He3Bakaroun Ha Te, 0 MEXaHI3M MOHITOPUHTY 1 KOHTpPOJIIO Jep-
YKaBHOT JIOMIOMOTH 3alpOBaKEHUIN y 3aKOHOJABCTBI Mai)ke TPU POKU TOMY,
710 CHOTOJIHI cepes Cy0’€KTiB TOCHOAAPIOBAHHS Ta OPraHiB JIEpKaBHOI BN,
OpraHiB MiCIIEBOTO CaMOBPSIIYBaHHSI ICHY€ HECHpPUHHSATTS Ta CYNPOTHB
3MiHaM Ta HaJMIPHIN «IIPO30POCTI» MEXaHI3MIB MOHITOPUHTY 1 KOHTPOJIIO
JIEp>KaBHOI JOIIOMOTH.
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MOHITOPHUHT AepkKaBHOI JOTIOMOTH 3IHCHIOETHCS Ha OCHOB1 3aKOHY
VYkpainu «lIpo nepxaBHy nomomory cy0’exkrtaM rocrnogaproBaHHs» [3] Ta
«IlopsiaKy TpOBEACHHS MOHITOPUHTY JEpKaBHOI JOMOMOTH CyO’eKTaM
rocrofgaproBatss» [17]. MOHITOpHHT ep>KaBHOI JOTIOMOTH BH3HAYAETHCS
YUHHUM 3aKOHOJIABCTBOM SIK 30MpaHHS Ta MPOBEACHHS aHami3y iHpopMmarrii
Ipo JEep’KaBHY JOMOMOTY 3 METOI0 KOHTPOJIIO 32 JOTPUMAHHSM BUMOT
b0ro 3aKOHY Ta pilleHb YTIOBHOBA)KEHOTO OpPraHy 3 HHUTaHb AEpPKaBHOI
JOTIOMOTH, BU3HAYEHOTO MM 3aKOHOM, a TaKOX IiJrOTOBKA Ta IMOJaHHS
3BITHOCTI PO JIepkaBHY AormoMory [3]. MeToro MOHITOpUHTY Iep:KaBHOI
JIOTIOMOTH € 3A1MCHEHHS! KOHTPOJIIO 32 JOTPUMAHHSAM KOHKYPEHTHOTO 3aKO-
HOJAaBCTBA, MIATOTOBKA Ta MOJAHHS 3BITHOCTI MPO JEpXKaBHY IOTIOMOTY,
3a0e3MneueH st MMPO30POCTI HAJaHHS CyO’€KTaM TOCIIOIAPIOBAHHS P KaBHOL
JIOTIOMOTH, 1H(GOpMYBaHHS BCIX 3alliKaBJIEHUX OCIO MPO JAEpKaBHY OIO-
Mory, 3a0e3nedeHHs] e(peKTUBHOCTI (YHKIIIOHYBaHHA CHUCTEMH AEepPKaBHOI
JIOTIOMOTH B YKpaiHi, 3aXHUCTy Ta pO3BUTKY KOHKYpeHIii [17].

Momnitopusar naepkaBHoi gomomoru mnpoBoauTbh AMK Vkpainn.
[ndopmartis npo aepkaBHy JOMOMOTY Cy0’€KTaM rocIioIaptOBaHHS HATA€THCS
opraHamH Jep>KaBHOI BJaJM Ta MICLIEBOIO CaMOBPSAyBaHHS (HaJaBayaMu
JIOTIOMOTH) IUIIXOM InopiuHoro noganas AMK Vkpainu indopmarii mpo
HaJaHy JEep>KaBHY JOMOMOTY, IPO JEp>KaBHY JOMOMOTY, HajaBadi SIKOT
3rigHo 13 3aKOHOM 3BUIbHEHI BiJl 000B’SI3Ky MOBIIOMIISATH MPO HEl SK MPO
HOBY JIep>KaBHY JIOMIOMOTY, a TaKoX 1H(opMallii mpo He3HAUHY JEP>KaBHY
JIOTIOMOTY. YTIOBHOBAXXEHHWI OpraH 31MCHIOE MOCTIHHUN aHalli3 MPOEKTIB
HOPMAaTHBHO-TIPABOBUX AaKTiB, IO HAIXOASTh HA ONPALIOBAHHA, & TaKOX
TUX, 1HpOpMAIliss TPO SAKI € y BUIBHOMY JOCTYIl, YUHHUX HOPMAaTUBHO-
MIPABOBUX aKTiB HAa MPEIMET HASIBHOCTI B HUX OyJIb-IKHX 3aXOJIiB MiATPUM-
K1 B Oyab-sikiii ¢opmi CyO’€KTIB TOCMOJAPIOBAHHS 3a PaxXyHOK PECypciB
JIepKaBM YU MICIIEBHX PECypPCiB.

Pe3ynbratit MOHITOPUHTY BUKOPUCTOBYIOThCSI AMK Vkpainu ms:

» MiArOTOBKH MPOTO3HIIIN Ta PEKOMEHAIH HalaBayaM JIepyKaBHOT

JIOTIOMOT'H;

» pO3poOJICHHS Ta BHECEHHS B YCTaHOBJICHOMY mopsaky Kabinery
MinicTpiB YkpaiHu TpOMO3MIIN MPO MPUHHATTS HOPMATHUBHO-
NPAaBOBUX aKTIB MO0 AEPXABHOI JOMOMOTM Ta BHECEHHS 3MiH
710 iICHYIOUUX;

» BCTaHOBJICHHS BIJIOBIAHO 710 cTaTTi 7 3aKOHY YMOB JUIs 3Bijib-
HEHHS BiJl 00OB’SI3Ky MOBIAOMJIEHHSI MPO JEP>KaBHY JIOTIOMOTY
OKpeMHUX TpYIl HaJaBadiB KaTeTOpid Jep>KaBHOI JONOMOTH Ta
BUKJIIOUEHHS HaJaBayiB OKPEMHUX KaTeropiil JAep:kaBHOI JOIOMOTHU
3 THX, [0 3BUILHEHI BiJl TAKOTO 000B’SI3KY;

» TIATOTOBKH pO3’SICHEHb Ta Yy3araJlbHEHb IOJO 3aCTOCYBAHHS
3aKOHOJIABCTBA y cepi Jep:KaBHOI JOTIOMOTH;

» (GopMyBaHHS Ta BEIEHHS KapTH PETIOHAIBHOTO PO3IOALTY
JIEp>KaBHO1 JOMTOMOTH.
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MOHITOPHHT Jep>KaBHOT TONMIOMOTH Ma€ BEJIUKE 3HAUYCHHS Mpu 300pi
iHpopMaIil mpo cXemMH AEp>KaBHOI JOMOMOTH I BHOPSAKYBAHHS iX
B OAHIN cucTteMi. HuHI TOBHOIIIHHO MOHITOPHHT J€p>KaBHOI JOTIOMOTH
HE 3/11iCHIOETHCS, OCKUTBKH HE HaOyB YMHHOCTI B MOBHOMY 00Cs31 3aKoH
VYkpainu «[Ipo nepkaBHy Aormomory cy0’ekTam rocrojaproBaHHs» [3] Ta HE
CTBOPEHO PeecTp YMHHOI 1ep:KaBHOT JOTTOMOTH.

VY Mexax MUIOTHOTO TPOEKTY aHali3y CXEM JIEPKaBHOI JTOTIOMOTH
B eHepreTuuHoMy cektopi AMK VYkpainu 3a miarpumkn €C onineHo 27 cxeMm
JIep>KaBHO1 JOMOMOTH, 10 (YHKI[IOHYIOTh B €HEPreTHUYHOMY, HA()TOBOMY
Ta ra30BOMY CEKTOpax, 16 3 HUX — BU3HAHI TAKUMH, [0 HE BIAMOBIIAIOTH
YHHHOMY 3aKOHOAABCTBY 1 MiUIATaoTh 3MiHi [ 18, ¢. 66]. Ha enepretnunmii
CEKTOp YMPOJOBK OCTAHHIX I’SITH POKIB MPHUIIAIATIO B CEPEIHBOMY OJIM3b-
k0 30% cykymHOro o6csry OrIKeTHOI MIATPUMKHU Cy0’ €KTIB TOCMOAAPIO-
BaHHS B Ykpaini y 2011-2013 pp. 3aranpauii 00CST HEZOOTPUMAHHUX
JIOXO/IB OIOKETy Yepe3 HaJaHHA MOJATKOBHX MUIBI UM CYO €KTaM
rOCHOJAapIOBaHHA CKIaaaB mpubmamsHo 3,5% Bin piunHoro oOcsry BBII
(3246 mapa rpH) [1]. CroroaHi BCl HaaBadi Aep>KaBHOI JOIMIOMOTH MalOTh
MOBIOMJISITH aHTUMOHOIOJBHI OpraHd TPO YHHHI CXEMH Jep KaBHOI
noromoru. Opranu Jiep>kaBHOI BIIAIM 1 MIiCIIEBOTO CaMOBPSTYBaHHS ITOBIJIO-
MuH Bxke mpo nmoHaa 300 cxeM HaJaHHS JIepKaBHOI JOTIOMOTH Cy0’ €KTam
TOCIIOIapIOBAHHS.

BucnoBkn. OCHOBHHM 3aBIaHHSIM CHLOIOJIEHHS € afallTarfiss YHHHOIO
KOHKYPEHTHOTO 3aKOHOJ[ABCTBA YKpAiHU JI0 €BPOIEHCHKOI CHCTEMH MOHi-
TOPHUHTY 1 KOHTPOJIO JIEP’KaBHOI JOMIOMOTH, PO3POOJICHHS Ta BIIPOBAKEHHS
HU3KA HOPMATHUBHHMX IPHUIIUCIB aHTHUMOHOIOJBHUX OPTaHiB MIOJO0 OI[IHKH
Ta JIOTTYCTUMOCTI JIEP>KaBHOI JIOMOMOTH, aHATI3Y ii BiMOBIHOCTI BUMOTaM
YMHHOTO 3aKOHOJIABCTBA, BIPOBA/DKCHHS MPO30PUX MEXaHI3MIB TOBIIOMIICHb
PO CXEMU HASABHOI Ta NMOTOJ)KEHHS HOBOI JEPKABHOI JOIIOMOTIH.

3 MeToro 3a0e3nedeHHs peaizallli Jep)KaBHOI MOJITHKHU 11010 MOHI-
TOPHHTY Ta KOHTPOJIO JEpP)KaBHOI JOMOMOTH B OpraHi3amiiiHIi CTPYKTypi
AMK Vxkpaiau CTBOpPEHO BiIJiI MOHITOPHHTY JE€pXaBHOI JOIIOMOTH.
Opmnak ¥oro kaapoBe 3a0e3leueHHs MOKW HEe BIATOBIAAE 3aBIaHHAM, SKi
MOKJIAJIAIOTHhCSI HA € MiIPO3JUI, B SKOMY TMPAIOIOTh 0 JIECATH CIIiB-
poOITHUKIB, X0ua, Ha TyMKY npencrtaBHukiB OECP, ix Mae OyTu He MeHIIe
cimuecstu ocib [18, c. 64].

3aKOHOJJABCTBOM TIepe0aueHUd MEXaHi3M TMOBIIOMJICHHS TTPO HasBHI
CXEMHU JIepKaBHOI JIOTIOMOTH Ta iX PEIMII€HTIB 1 HagaBadiB [19], mo gacTh
3MOT'y HE TIJIbKA KOHTPOJIOBATH BXKE YMHHI YrOJH Ta MO B3aEMO/IIT MiXkK
JIep>)KaBHUMH OpraHaMu Ta Ccy0’€KTaMH TOCIOJapioBaHHS, a W MPOTHO3Y-
BaTH PO3BUTOK PHHKIB, JIe BOHU 3aCTOCOBYIOTHCSI B CEPEIHBO- Ta JJOBIOCTPO-
KOBil IEPCIIEKTHUBI.

BnpoBamkeHHsT CHUCTEeMH MOHITOPHHTY Ta KOHTPOJIIO Jep>KaBHOI
JIOTIOMOTH Cy0’€KTaM TOCIIOIapIOBaHHsI 3a0€3MeUNTh BUKOHAHHS MIKHAPOHUX
3000B’s13aHb 1 3aKj1aje MiABATUHY JJIsI EKOHOMIYHOI cTabimi3alii KpaiHu.
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Bakalinska O. Legal regulation of state aid to business entities.

Background. In terms of economic and social crisis as an important stabilizing
factor is the active participation of the state to regulate socio-economic processes in
social life by providing various types of assistance to business entities. The legal basis for
the monitoring and control of state aid in Ukraine was laid down by the new Law of
Ukraine «On state aid to business entities». The implementation of its provisions requires
proper theoretical and methodological support and creates the foundations for recovery
and sustainable development and provides the conditions for social dialogue in the
society; builds a transparent model of cooperation between the state, society and citizen.

Analysis of recent publications. The following researchers, such as M. Y. Barash,
Z. M. Borysenko, N. M. Buhaienko, O. O. Kostusiev, G. M. Lozova, T.V. Nekrasova,
O. V. Nivievskyi, N. I Leshchenko, S. V. Taran, S.S. Onyshchenko, O. O. Pletniov paid
attention to the issues of legal regulation of state aid.

The purpose of this article is to study the problem and identify ways of
improvement of legal regulation of granting state aid to business entities.

The results of the study. The article considers state aid to business entities as
support in any form at the expense of state resources that creates advantages on the
market to individual companies, and distorts the conditions of economic competition.
Because Ukraine is now at the stage of development of such a system there were analyzed
the principles and criteria of the EU in the field of state aid that will ensure effective
enforcement in Ukraine. There were outlined the conceptual basis of the legal problems
decision of economic activity state support.

Conclusion. The main task today is to adapt the current competitive legislation of
Ukraine to European system of monitoring and control of state aid, development and
implementation of regulatory prescriptions of the Antimonopoly authorities for preventive
evaluation and admissibility of state aid, implementation of elements of the analysis of
its compliance with the requirements of applicable law, the application of transparent
mechanisms of notification about existing schemes and approval of new state aid.

Keywords: business entities, state aid, grants, monitoring and control, state
support of economic activity.
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IMPUMAK Bosogumup,

. Fopu/l. H., podecop kadeapu M>KHApOJHOTO IPUBATHOTO,
KOMEPIIHHOTO Ta IIUBUIEHOTO MpaBa KUIBCHKOTo HAIIOHALHOTO
TOPTOBEIILHO-CKOHOMIYHOTO YHIBEPCUTETY

BIAITIOBIAAABHICTD 3A ITOPYIIEHH/I
I'POIIOBOI'O 30bOB’SI3AHHAI:
TAPAHTII CIIPABEAAVBOCTI

Ilpoananizosano axmyanvHi acnexmu 3acmocCy8ants 3ax00i8 8i0N08I0ANbHOCNI
3G NOPYWEHHS 2pouiogozo 30008 ’°a3aHHs. 3po0OaeHO BUCHOBKU NpO HeoOXiOHicmb
BPAXYBAHHA 0COOIUBOCIEL NPABOBO2O CIATHYCY CRONCUBAYA, NPAKMUKU €8pOneticbko2o
Ccyoy 3 npae J0OUHU, GUMO2 CHIPABeoIu8oCmi ma OOCMYNHOCMI ephekmueno2o 3acody
FOPUOUYHO20 3AXUCHLY.

Knwuosi crnosea: rpomoBe 3000B’s13aHHS, BIAMOBINATLHICTE, CIIPABEIHBICTS,
TICHS, POLIEHTH PIYHUX, CIIOKUBAY, CBPOMEUCHKUN CY/T 3 TIPAB JIFOIHHHU.

Ilpumax B. OmeemcmeeHHOCMb 30 HAPYULEHUE OCHENCHO20 00A3amenbcmea:
zapanmuu cnpaeedaueocmu. IIpoananuzupoeamnvl aKmyaibHble ACNEKmMbl NPUMEHEHUs.
Mep OomeemcmeeHHOCuU 3a HapyuieHue 0enedicho2o oobszamenvcmea. Coenansl 6b18600bl O
Heobxooumocmu yyema 0COOeHHOCHel NPaso8o2o0 Cmamycda nompedumens, npaKmuxu
Esponeiickozo cyoa no npasam uenosexa, mpeboganuil cnpagediusoCcmu u 00CHYNHOCHU
aghhexmusrnoco cpedcmea PUOUHEeCKoll 3aujumoi.

Knwuesvle cnosa: neHexHoe 0053aTENbCTBO, OTBETCTBEHHOCTb, CITPABEIH-
BOCTb, TICHS, IPOTICHTHI TOJIOBBIX, HOTPEOUTENh, EBpOITEHCKIIA CyI IO TTpaBaM YesIOBEKa.

IMocranoBka npodsemu. CKIaTI0BOIO 3MICTy OYAb-IKOTO CYO’ €KTHB-
HOTO IUBUIBHOTO TIPaBa € TapaHTOBaHA JEPIKABOI0 MOXKIIUBICTh 3aXHCTUTH
Horo Big mopyiieHb 3 00Ky TpeTix oci0. [Ipu mpboMy OCOONIHMBOCTI TUX YU
IHIINX CTIOCO0IB 3aXMCTY BU3HAYAIOTHCSA TOJIOBHUM YMHOM 00’ €KTOM, 3MiCTOM
NOPYIICHUX TPABOBITHOCUH 1 MPAaBOBUM CTAaTyCOM iX y4YacHHKIB. Jlumre
HAJIG)KHE YpaxXyBaHHS BIUIMBY BCi€l CYKYITHOCTI 3a3HAY€HUX UYWHHUKIB
y MOEAHAHHI 3 JIOTPUMAHHIM OCHOBOIIOJIOKHUX TOCTYJIATIB BEPXOBEHCTBA
npaBa 3/1aTHE 3a0e3MeYNTH BUCOKY €(PeKTUBHICTh ()YHKIIIOHYBAHHS MEXaHI3MY
MPABOBOTO PETYIIFOBAHHS OXOPOHHHX BiJIHOCHH, BKIIFOYHO 3 THMHU, 110 BUHU-
KalOTh BHACIIIOK 3aCTOCYBAaHHS 3aXOJliB BIAMOBIJAIBHOCTI 32 MOPYIICHHS
TPOIIOBOTO 3000B’sI3aHHSI.

OpHak y BITUM3HSHOMY IIpaBi MOHUHI 3aJUIIAETHCS HEBUPIIICHOIO
npoOJieMa BUSIBIICHHSI TAKOTO POAY B3a€MO3B’SI3KiB 1 BCTAHOBJICHHS TapaHTil
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34 ISSN 1028-7507. 30BHilLHs TOPIiBAS: €EKOHOMIKa, (piarcy, rrpaso. 2017. Ne 3



ITPMBATHE ITPABO

JOIep KaHHs CIPaBEIJIMBOCTI MPH 3aCTOCYBaHHI 3a3HAYEHHUX 3aXO0/IiB Y BIIHO-
CHHaxX 3a y4acTi (i3M4HMX 0Ci0 — CIIOKMBAYIB Ta y 3B 53Ky 3 HEBUKOHAHHIM
CYJIOBUX pillIEeHb, BAHECEHUX Y CIIpaBax Mpo BIIIKOYBAaHHS HIKOJIH.

AHaJi3 ocTaHHIX HocaiTKeHb i myOuaikaniid. [lutanas BiamoBinab-
HOCTI 3a TOPYIIEHHS TPOIIOBOTO 3000B’sI3aHHS HUHI € MPEIMETOM KBaBO1
HAyKOBOI TUCKYCIi, B $IKiif, 30KpeMa, B3sUIM y4acTb TaKi MPaBHUKH, fK:
O. lloguepkosuuii, T. bounap, B. [llepOuna, 1. [{3epa [1-3]. YBaru HaykoBIiiB
noTpeOyIOTh TAKOXK 1 TOBOJII HEOTHO3HAYHI MaTepiaiy CyI0BOI IPAKTHKH [4].

[IpoTe 3 moOpyIEHOro KOHTEKCTY JAEHIO BUMAJal0Th BAXKIJIMBI aCIEKTH,
NOB’513aH1 3 OOTPYHTYBAHHSIM BU3HAHHS a00, HABMAKH, 3allepeUeHHs] MOXKIIH-
BOCTI 3ampOBa/KEHHS CHEI[IAIbBHUX MEXaHi3MIB 3aCTOCYBaHHS CaHKIIIH,
3akpimiennx cT. 625 HusimeHoro xoaekcy (LIK) Vkpainm 3 ornmsamy Ha
npaBoBUil ctaTyc i3uYHOI 0cOOM — CHOXKHMBayYa SIK IMOBIpHOTO OOP>KHHUKA,
NPAKTUKYy €BPOMEHCHKOTO Cyay 3 TpaB JIOJAWHH, BHUMOTH TPHUHIIUAITY
CIPaBEJIMBOCTI W TaKWil eJIeMEHT BEPXOBEHCTBA IMpaBa, SK JOCTYIHICTh
e(eKTUBHOTO 3aCO0y HOPUINYHOTO 3aXUCTY.

MeTtor0 cTarTi € BHU3HAYEHHS TapaHTI JOAEpXKaHHS MPUHIUIY
CIIPABEJIMBOCTI MPHU BUPIIICHH] TUTaHHS PO 3aCTOCYBAHHS 3aXO/y BiAIMO-
B1JIaJILHOCTI, 3akpimieHoro ctT. 625 11K VYkpainu, y BiIHOCHHAxX 3a yd4acTi
CIOXXUBAYIB Ta y pa3i HEHAJIE)KHOTO BUKOHAHHS OOPKHUKOM 000B’SI3KY, L0
BUILIMBAE 13 CYIOBOTO PIIICHHS PO BiIIIKOAYBAHHS IIIKOTH.

Matepianu Ta MeToAu. 3 METOIO peaiizallii MOCTaBICHOI METH TIPH
OTPAIFOBaHHI BiIMOBIAHMX MPAaBOBUX HOPM, MPAKTUKU €BPOMEHCHKOTO CyTy
3 mpaB JroanHH, pimeHs Koncrutymiiinoro Cyny Ykpaiau (KCVY) i npakTuku
3MICHEHHA CYAOYMHCTBA CyJaMHU 3arajibHOi FOPUCIMKINT BHKOPUCTAHO,
30KpemMa, MIaJeKTHYHUN MiAXiJ, METOJAM CHUCTEMHOTO ¥ (PyHKIIIOHAJIBLHOTO
anamizy. lle 3a0e3meumsio BUCOKY CTYIIHB JOCTOBIPHOCTI BHU3HAYCHHS
B3a€EMHOI'0 BIUIMBY UMHHHUKIB, B3a€MOJIS SIKUX OOYMOBIIO€ €()EeKTHUBHICTh
GYHKIIIOHYBaHHSI MEXaHI3MY BIAMOBIIAIBLHOCTI 3a MOPYIIEHHS TPOIIOBOTO
3000B’s13aHHS.

PesyabTatu gocainikenHsi. Y cBoemy pimenni Bix 01.12.2004
Ne 18-pn1/2004 y cripaBi mpo oxopoHroBaHmiA 3akoHOM iHTepec KCY 3a3HaumB:
«ITOHATTS «OXOPOHIOBAHWI 3aKOHOM IHTEPECY, IO BXXHBAETHCS B YACTHHI
nepuriit crarti 4 L{uBiapHOTO MporecyansHOro Koekey YKpainu (tioemuvcsa
npo kooekc 6i0 18.07.1963, saxuii empamus YuHHiCMb 3 HAOPAHHAM YUHHOCHIT
HIIK Vxpainu 6io 18.03.2004. — B. Il.) Ta iHmMUX 3aKoHaX YKpaiHw,
y JIOTIYHO-CMHCIIOBOMY 3B’SI3KY 3 MOHSTTSIM «IpaBay, Tpeda po3yMiTH K
NparHeHHs J0 KOPUCTYBaHHS KOHKPETHMM MaTepiallbHUM Ta/abo HemaTe-
plaJibHUM OJ1aroM, sSIK 3yMOBJICHHUIN 3aralbHUM 3MICTOM 00’ €KTUBHOTO 1 MPSMO
HE OMOCEPEIKOBAHNH y Cy0 €KTUBHOMY IPaBi MPOCTUH JIETITUMHHANA JJO3B1I,
II0 € CAMOCTIHHUM 00’ €KTOM CYZOBOTO 3aXHCTY Ta IHIIUX 3aC00iB MPaBOBOI
OXOpPOHHU 3 METOI0 3aJIOBOJICHHS 1HIWBITyalbHUX 1 KOJIEKTHBHUX IOTPEO,
AKi He cymnepedaTh KoHCTHTYIIT 1 3aKoHaM YKpaiHu, CyCHUIBHUM iHTepecam,

ISSN 1028-7507. 30BHilIHs TOPTriBAS: eKOHOMIKa, pinaHcy, rpaso. 2017. N 3 35



ITPMBATHE ITPABO

CIIPaBeJIMBOCTI, JIOOPOCOBICHOCTI, PO3YMHOCTI Ta IHIIMM 3arajJbHOIpa-
BOBHUM 3acajiam» [5].

3BaKal0uM Ha 3MICT BIJHOCHH ITUBUIBHO-IIPABOBOI BiMOBIIAIb-
HOCTI, HaBE/ICHE BU3HAYEHHS MOXe OyTH BUKOPUCTAHE JJIsi OOIPYHTYBaHHS
HEOOXiTHOCTI BpPAaxOBYBaTH TPU BCTAHOBJICHHI ii FOPUIAMKO-(DaKTHUYHHX
mijicTaB 1 po3Mipy MaifHOBOTO CTSTHEHHS, 1[0 HAKJIAIAEThCA Ha OOP)KHUKA,
HacamIiepe]] IHTepec KPeAUTopa 100 BiAHOBICHHS CBOTO MaiHOBOTO CTaHY
abo oTprMaHHS KOMIICHCAITi1, 3/1aTHOI, HACKUIBKH 11€ MOXKIIMBO, MIiHIMI3yBaTH
Horo HeMalHOBI BTpaTH, a TaKOX IHTEpeCc Cy0’€KTa BiAMOBITAIBHOCTI,
3alHTEPECOBAHOTO B YHUKHEHHI MOKJIaJIJaHHsI HA HHOTO BOYEBH/Ib HEIIPOIIOP-
IXHOTO HACIAKAaM BYMHEHOTO HUM JISTHHSI MAaWHOBOI'O OOTSI)KEHHS.

MoskHa, 3 0THOTO0 OOKYy, TOBOPUTH MPO peaiizaiiio nependadyeHoro
[Tpunnunamu, AediHIMIAMA Ta MOJEILHUMH TpaBUIaAMHU €BPONEHCHKOTO
npuBaTtHOro npasa [IpoekTy cminbHOi cuctemu miaxofiB (Draft Common
Frame of Reference, DCFR) npunnuity 6e3nexu [6, c. S56—66], 3MiCT SIKOTO
y TI0337I0TOBIpHUX 3000B’I3aHHSAX OXOILTIOE, CEPE 1HIIIOTO, BCEMIPHHUH 3aXUCT
Status quo 4depe3 BiAHOBICHHS MOTEPIIIOi 0COOM Y TOMY MaifHOBOMY CTaHi,
B SKOMY BOHa Maja O 3HAXOAWTHCS 3a BIJCYTHOCTI MPaBOMOPYIICHHS.
3 iHmoro 060Ky, WAEThCS MPO MPUPOIHI BUSBU MPUHIIMITY CIIPaBEAIUBOCTI,
no sakux DCFR 3apaxoBye HEJIOMYCTUMICTb MpeJ sIBJICHHS SIBHO 3aBUIIIE-
HUX BUMOT 1 MOXJIMBICTh 3MEHILIEHHS JI0 PO3YMHOIO piBHSI 00YMOBJIEHHMX
JIOTOBOPOM IIJIATEXKIB 32 HEBUKOHAHHS 3000B’s13aHHS, SIKIIO BOHU BUTJIsAA-
I0Th HAIMIPHUMH 3 OTJISITy Ha 00CTaBUHU KOHKPETHOI CTpaBu [6, ¢. 66—72].

MiK THM, BIICYTHICTh 3aKOHOJABYOi 3a0OpPOHM Ha OJHOYACHE
3aCTOCYBaHHSl TaKMX OJHOIUIAHOBUX (IIOAO IX MeTH U CyTi iHTepecy
BIIOBHOBAKEHOI 0COOM) MaifHOBO-KOMTIEHCAI[IHHUX 3aXO0/IiB 32 MPOCTPOUCH-
HS Yy BUKOHAaHHI TPOIIOBOTO 3000B’S3aHHS, SKUMH € TEHA 1 3aKpiIUIeHi
ct. 625 LUK VYkpainm nporneHTH piyHHX, MPOBOKYE HEOE3MEKy MacOBOTO
NOpPYILIEHHSI 3a3HAYE€HUX BUMOI IPUBATHOINPABOBOI Oe3MeKu 1 crpaBe-
JUIMBOCTI. JlolaTkoBe yCKIIaJHEHHS Y TIPaBOBOMY PETYJIIOBAHHI TaKOTO POy
BITHOCHH 3YMOBJIIOE BIJICYTHICTb CHEIIaJIbHOTO 3aKOHOIOJOXKEHHS 1010
MOXJIMBOCTI 3MEHIICHHS HaJMIPHO BEJIIMKHX IPOIEHTIB PIYHUX, PO3MIP
SKUX BU3HAYEHO B JOT'OBOPI.

3aranom moiOHI TPYAHOII BPETYIIOBAHHS CUTYAIliii BUHUKAIOTH TIPH
NO€HAHHI MEH1 Ta BiZACOTKIB Y po3Mipi 001iKoBOi ctaBku HarioHampHOTO
0anky Ykpainu (HBY), npaBo Ha CTATHEHHS SIKUX y FOCIIOAAPChKUX MPaBO-
BiJTHOCHHAX BUIUIMBAE 13 4. 6 cT. 231 ["'ocnioapchKoro KoAeKcy YKpainu.

[TyGniunmii iHTEpeC B yTBEPIKEHH1 HETIOPYLTHOCTI MOPAbHUX 3acaj
CyCHUIBCTBA, HaJIaHHI TIEBHOCTI BIAHOCHHAM BiAMOBIAAIIBHOCTI M MIATPUMIT
CTaJIOTO PO3BUTKY LMBUIBHOTO OOOPOTY HEMOXIMBO 3a0€3MeYUTH, HE
3aKpIMUBIIA TAKUX MIJACTaB BIAMOBIIAILHOCTI MOPYIIHUKIB CY0’ €KTUBHUX
[IMBUIBHUX TIpaB Ta KPUTEPIiB BU3HAYCHHS 11 00cCATy, siki O rapaHTyBalu,
HACKUIBKM 1€ MOJXJIMBO, BOJHOYAC: YCYHEHHs 13 cdepu NpUBATHUX
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IHTEpECIB MOTEPMioi CTOPOHM HETATUBHHX HACIIJIKIB MPaBOTOPYIICHHS;
30epe)KeHHs MPUNHATHUX 3 MOTJISAY JIFOJICHKOI TIAHOCTI (711 (hi3uyHUX 0Ci0)
a00 MIHIMAJIBHO HEOOXITHUX JJIS IOPUAUYHHUX OCIO, sKi 3A1MCHIOIOTh OKpeMi
BUIU CYCIIJIBHO BaXKJIMBOI [ISJIBHOCTI, MOXJIMBOCTEH IS MOJANbIIOT
ydacTi O0p>KHUKA B IMBUIBHUX BITHOCHHAX; HEAOMYIICHHS O€3ITiICTaBHOTO
30aradeHHs] KpeIuTopa 3a PaxyHOK OJep)KaHOi HUM KOMIIEHCAIlIi, III0 MOTJIO
0 cTBOpHUTH HEOE3MEUHI CTUMYJIH ISl IOMIMPEHHS CYTSDKHUITBA U MAPUBY
€KBIBAJICHTHHX 3aca]] IIUBLIILHOTO 000POTY.

VY 3B’s3Ky 13 3a3HaUYCHHM, 30KpeMa, CIIiJI MiATPUMATH MO3UIIII0,
BUKJIaJieHy B 11. 27 moctanoBu [Inenymy BepxoHoro Cyny Ykpainu (BCY)
Bim 27.02.2009 Ne 1 «IIpo cymaoBy mpakTUKy Yy CIpaBax MpO 3axHUCT
riAHOCTI Ta YecTi Gi3uYHOiI 0coOM, a TaKOXK AUIOBOI pemyTailii Gpi3u4HOoi Ta
IOPUANYHOT 0COOW», J€ HArojolIeHO Ha TOMY, IO «IpU BU3HAYEHHI
PO3Mipy MOPaJIbHOT IIKOAM CYAaM CJIiJi BUXOJIUTH 13 3acaj] CIPaBeIIUBOCTI,
N0OPOCOBICHOCTI Ta po3yMHOCTI. [lpy mpomMy BH3HaUYeHUI PO3MIp TpOIIO-
BOTO BIJIIITKOTyBaHHS Ma€ OyTH CYMIpHHH 13 3aIOJIISTHOIO IIKOIOKO 1 HE TTOBH-
HEH MPU3BOAWUTH JI0 MPHUITMHEHHS JiSUTBHOCTI 3ac00iB MacoBoi iH(popmariii
9y iHIIOrO OOMEXeHHsI cBoOoam X misibHOCTI [7]. Tox TUM Oinbiie
MOJKHa pO3paxoOBYyBaTH Ha T€, M0 TaK CaMO PO3YMHO CHPUSTIUBHA IS
OOpKHUKA MIAXIJ CyAOBa TMPAaKTHKa JEMOHCTPYBAaTUME TPHU BHUPIIICHHI
CIIOPIB TIPO BiATIOBIAAIBHICTh CITOKHBAYIB.

Y IUBUIBHOMY CYJOYMHCTBI — HaBITh MPH PO3IISAL CHpaB, Y SKUX
1IETBCA TIPO BIJMOBINAIBHICTh CIA0KOi CTOPOHU JOTOBOPY — IpPaKTHUKa
YXBAJICHHS pIlIeHb, CIIPSIMOBAHUX Ha OOMEKEHHS SIBHO 3aBHILEHUX PO3MIpIB
mrpadHUX CaHKIM, He HalOyma crtamoro xapakrepy. CHOpHsITH BHIIPaB-
JICHHIO TaKOi HETMPHUITYCTUMOI 3 MOTJSAY CHpPaBEUTMBOCTI CHUTYyaIlli Majo
pimenns KCY Big 11.07.2013 Ne 7-pm/2013, B sikomy posrisiianacs
KOJTi3is1, TTOB’s13aHa 3 BiJICYTHICTIO Ha TOW 4Yac 3aKOHOJABYOTO OOMEKEHHS
pO3Mipy HEYCTOWKH, 110 MOTJa CTITyBaTUCS 31 CIOXKMBAYiB KPEIUTHUX
nociyr, Toal sk 3akoH Ykpainu Big 22.11.1996 Ne 543/96-BP «IIpo
BIJIMOBIAAJIbHICTD 32 HECBOE€YACHE BUKOHAHHS TPOIIOBUX 3000B’s13aHbY [8]
MICTUTh TOJOXKEHHS, sIKe 3a00pOHsiE€ CTATYBATH 3 IOPUAMYHUX OCIO Ta
GBUYHUX 0CI0 — CyO’€KTIB MiANPUEMHHIIBPKOI AISTIBHOCTI MEHIO 3a TPO-
CTPOUYEHHSI BUKOHAHHSI HIMH TPOIIOBHX 3000B’s13aHb B PO3Mipi, OLIBIIOMY
3a moABiWHUYN po3mip 061ikoBOi cTaBku HBY.

VY naBeneHomy pimenHi 3a3HadeHo: «Koncturyniitnuii Cyn Yipainu
BUXOJIUThH 3 TOTO, III0O BUMOTA PO HApaxyBaHHS Ta CIUIATy HEYCTOWKHU 3a
JIOTOBOPOM CIIOKHMBUOTO KPEIUTY, SKa € SIBHO 3aBUIICHOIO, HE BiAMOBimae
nepeadavYeHuM y MyHKTI 6 cTatTi 3, yacTuHi TpeTii ctaTTi 509 Ta yacTuHax
nepirii, apyriit crtatti 627 Komekcy 3acamaMm cnpaBeIMBOCTI, J00pPOCO-
BICHOCTI, PO3YMHOCTI SIK CKJIaJIOBUM €JI€MEHTaM 3arajlbHOr0 KOHCTHUTYIIii-
HOT'0 IMPUHIIKITY BEpXOBEHCTBA MpaBa. HasBHICTh y KpeauTopa MOXKIUBOCTI
CTATYBATH 13 CIIOKUBaYa HAJIMIPHI TPOILIOBI CYMHU SIK HEYCTOHKY CIIOTBOPIOE
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il gilicHe TmpaBOBEe TMpPU3HAYEHHS, OCKIIBKH 13 3aco0y pPO3YMHOTO
CTUMYJIOBaHHS OOp)KHMKA BUKOHYBAaTH OCHOBHE TPOILIOBE 3000B’s3aHHS
HEYCTOMKa MEepeTBOPIOETHCS HA HECIPaBEVIMBO HETOMIPHUHM TATap IS
CHOXKHMBaya Ta JKEpPesio OTPUMaHHS HEBUIPABIAHUX JTOJATKOBUX MPUOYTKIB
kpenutopom. KCY BBaxkae, 1o 3 orisiny Ha MPUIIMCH YAaCTUHU YETBEPTOi
crarti 42 Koncturymii Ykpaiau y4acTb y AOrOBOpi CHOXKHBada sIK cIabKoi
CTOpOHH, SIKa MiUIATa€ OCOOJMBOMY IPABOBOMY 3aXHCTy Yy BiAIOBITHUX
NPaBOBIIHOCHHAX, 3BY)KYE MII0 MPUHIUIY PIBHOCTI YYaCHHKIB IMBLIBHO-
MPAaBOBUX BIAHOCHH Ta CBOOOAM JOTOBOPY, 30KpeMa y JOrOBOpax Mpo
HAJIaHHSI CIIOYKUBYOTO KPEAUTY LIOZO CIUIATH CHOXKHBAYEM IEH1 3a MPOCTPO-
YeHHsS Y MOBEpHEHHI KpeauTy» [9]. BiamoBinHO, B pe30JIOTUBHIN YacTHHI
3azHaueHoro pimeHHs KCVY pexomennyBaB BepxoBniii Pami Vkpainu
3aKOHOJ]aBYO BPETYNIOBATH MHUTAHHS IIOJ0 BCTAHOBJICHHS CIIPAaBEIJIMBOTO
pO3Mipy HEYCTOMKHM 3a MTPOCTPOUYCHHS BUKOHAHHS IMO3MYaIbHUKAMU —
¢iznyaIMH 0co0aMH TPOIIOBUX 3000B’S3aHb Y BiIHOCHHAX CIIOKHBYOTO
KpEIUTYBAHHS.

YacTKoBO III0 PEKOMEHJAIII0 BpaxoBaHO y 3aKkoHI YKpaiHU Bif
15.11.2016 Ne 1734-VIII «IIpo cnoxuBue kpeauryBauHs» [10], 3rimHO
349.2 cT. 21 SKOro y AOroBOpax Mpo CHOKUBYMKA KPEIHUT IMEHS 32 HEBUKO-
HaHHS 3000B’s3aHHS II0JI0 MIOBEPHEHHS! KPEIUTY Ta MPOLIEHTIB 32 HUM HE
MOJK€ TIepeBHUIIyBaTH MO/BIHHOI 00511KOBOI cTaBku HBY, mio misuta y mepios,
3a SIKMHA CIUIAYyEThCS TEHs, Ta HE MOXKe OyTH OuIbmIo 3a 15 BiACOTKIB
CYMH NPOCTPOUYEHOTO IJIATEeXKY; CYKyIHAa cyMa HeycToWkH (mTpad, neHs),
HapaxoBaHa 3a MOPYILIEHHs 3000B’s3aHb CIIOKMBAYeM Ha MiCTaBl JOTOBOPY
PO CIOXWUBUMK KPEIUT, HE MOXKE TEPEBUIINYBATH TOJOBUHU CYMH,
OJIEP’KaHOI CIOKMBAYEM 32 TAKHM JOTOBOPOM, 1 HE MOKe OyTH 301bIIeHa
3a JOMOBJICHICTIO CTOPiH.

OpHak HaBITh 32 BIICYTHOCTI TaKOTO POAY CIEUIaIbHUX HOPM CYIU
3arajibHOi FOPHUCAMKINT MaloTh OyTH 3000B’s3aHi CTOATH Ha 3aBajdl Oy.b-
SKUM CIpo0aM 3aCTOCYBaHHSI JI0 CIIOYKMBAuiB BOUEBHU/Ib HAJMIPHHUX, HECTpa-
BEJIJTMBUX MAaWHOBHUX CaHKIIIM, OCKUIbKM 3a0e3leueHHs peaiizallii 3acaf
CIIPaBEIJIMBOCTI, PO3YMHOCTI ¥ JOOPOCOBICHOCTI € MPSMHM 1 TEPIIOPSI-
HUM 3aBJaHHSIM OpraHiB 3IMCHEHHS MpaBocyaas. ToO6To cyau 3000B’s13aH1
CIOHYKaTH CHJIBHINIY CTOPOHY MOPYIICHHWX IPaBOBIIHOCHH — CyO’ €KTa
HiIIPUEMHUIIBKOT JISUTBHOCTI — BHUSBJIATH JOOPOCOBICHICTh Y PETYISATHBHUX
Ta OXOPOHHHX BIJHOCHHAX 3a y4YacTi CHOXHMBadiB (10, Cepeia IHIIOTO,
nependavyae po3yMHe OOTPYHTYBAHHS OOCSTY 3asiBJICHUX TIO30BHHX BHMOT).

BaxxnBo BpaxoByBaTH BCTaHOBIIEHI B 3akoHi Ykpainu Bix 15.11.2016
Ne 1734-VIII «Ilpo crioxuBUYe KpeAUTYBaHHSI» OOMEXKEHHs, sIKi HE MarOTh
3arajbHOr0 XapakTepy, a TOMY HalpsMy He NOLIMPIOIOTHCS Ha 1HIII
PI3HOBUIM CHOXUBYUX MPaBOBIAHOCHH. Ta caMa HOpMa 11010 TPAHUYHOTO
po3Mipy TMeHI He YyCyBae MpPOOJIEMH BHU3HAYEHHS 3arajlbHOr0 00CsTY
BIJIMOBIIAJILHOCTI OOp)KHHMKA MPU OJHOYACHOMY CTSATHEHHI HEYCTOWKH Ta
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MPOLEHTIB PIYHUX 32 MOPYUIEHHS TPOLIOBOro 3000B’si3aHHA. AJDKE HaBe-
neHui 3akoH YKpaiHu 1bOro He 3a00pOoHsE€ BCymeped Moro Ayxy ¥ JIOTiIi
MIPaBOBOTO PETYJIIOBAHHSI, 10 BUTLIMBAIOTH 3 pimeHHs KCVY Bix 11.07.2013
Neo 7-pni/2013.

HasiBHICTh 3a3Ha4eHOi MPOTAIMHHU CYMEPEUYUTh MOJIOKECHHSIM CT. 5
(«ITepemmoroBipHa iHpopmarisi») Ta cT. 10 («IHbDOp™Maris, siky mae OyTu
BKIIFOUEHO 10 KpeauTHoro noroBopy») JupexktuBm Ne 2008/48/€C mpo
JIOTOBOPU  CIIOXKMBYOTO KPEIUTYBAHHA, SAKI JUKTYIOTh HEOOXIIHICTDH
JOKyMEHTAIBHOTO 3aKpIMUICHHS i iH(OPMYBaHHS CIIOKHMBA4a MIONO CAHKIIIH,
K1 3aCTOCOBYIOThCS Y pasi mpomycky miaatexis [11]. [lo Toro x opieHTaIis
Ha 3a3Ha4yeHl MOJIOKEHHS €BPONEIHCHKOTO MpaBa CIHOHYKA€E J0 BUCHOBKY
npo Te, L0 HAasBHICTh Y JOTOBOPI MPO CIOKHUBYE KPEIAUTYBAHHS YMOBU
HIOJI0 CTATHEHHS MEHI Ma€ yCyBaTH CaMy MOXJIMBICTb J10JAaTKOBOTO abo
OKPEMOTO 3BEPHEHHS JI0 CaHKIIIH, BcTaHOBJIEHUX CT. 625 11K Ykpainu.

[HIIMMA cioBaMu, MOKHA TOBOPUTHU PO JIOIUIBHICTh OJTHOYACHOTO:
BU3HAHHS (IPUHANMHI CyJOBOIO MPAKTHKOI0) aIbTEPHATUBHOTO XapaKTepy
HeycToWKH (mTpady, meHi) i 3rafaHuX CaHKIIN y BUTIISAL BiJIIKOIYBaHHS
1HQIAMIHHAX BTPAT pa3oM 31 CTATHEHHSM MPOIEHTIB PIYHHUX; CIIPHUHHATTS
Hapasi 3aK0HOJaBY0 HePOpMaTi30BaHOT MPE3yMIIIil MePEeBaKHOTO 3aCTOCY-
BaHHs caMe BiJIMOBIIHOI IOTOBIPHOI CaHKIN (32 HASIBHOCTI YMOBH PO HeEl
B JIOTOBOPI), @ HE 3aKOHHHX IMPOIICHTIB PIYHUX.

Bitun3HsAHI CyM BIPOJIOBK TPUBAJIOTO MEPIOAY TOTPUMYIOTHCS CTAIO1
NPAKTHKY, 1110 Mepeadadyae MOXKIUBICT OJJHOYACHOTO CTSTHEHHS HEYCTOM-
KM 1 TIPOLICHTIB piYHUX, BCTaHOBIEHUX CT. 625 LK Ykpainu. ¥ nmoctaHosi
CynoBoi nayatu y nuBiasbHEX cnpaBax BCY Bix 06.06.2012 Ne 6-491c12
3a3HAYAETHCS: «AHANI3 MPABOBUX HOPM, 30Kpema, cT. 536, cT. 549, u. 2 cT. 625
K VYkpaiam pae miactaBu il BHCHOBKY TpPO Te, IO MPOIEHTH Ta
HEYCTOWKA € PI3HUMHU NPAaBOBUMH IHCTUTYTaMH, OOMEXEHHSI MOXKIUBOCTI
OJIHOYACHOTO 3aCTOCYBaHHS SIKHX 3aKOHOM He BCTaHOBJeHa. Ha BinmMiHy
Bl MPaKTUKU 3aCTOCYBaHHSA CyJaMH KacaliiHOi 1HCTaHIIi TOJ0XEHb
4, 2 cT. 625 1K Vkpainu, 3riiHO 3 SKOI B pa3i MOPYIIEHHS CTOPOHOIO JIOTO-
BOPY CBOIX I'pOIIOBHX 3000B’s13aHb 3aKOHOJABCTBO HE BUKITIOYAE MOYKIIMBOCTI
OJIHOYACHOTO CTATHEHHs 3 OopkHumka meHi (4.3 cr1. 549 LK Ykpainnm),
iHaexcy iHQmamii ta 3 % piYHUX Bif TPOCTPOUYEHOI CyMH, SIKIIO 1HIIAN
pPO3Mip TPOLIEHTIB HE BCTAHOBIEHUH OTOBOPOM 200 3aKOHOM (4. 2 CT. 625
IK VYkpaiau), y copaBi, sika NEperNIAJA€ETbCs, KacamiiHUK Cya AIAIIOB
MPOTHIJIE)KHOTO BUCHOBKY BHACIIJOK TOMUJIKOBOTO OTOTOXHEHHS PI3HHX
NpaBOBUX MOHATH: meHi (4. 3 cT. 549 LK Ykpainn) i mpoueHTiB 3a KOPUCTY-
BaHHS YY)XUMHU KomTamu (cT. 536, 4. 2 cT. 625 IIK Ykpainu)» [12].

OpnHak 3a BIZCYTHOCTI 3aCTEpE’KEHb IIOJ0 BIPOBAIKEHHS TaKOIO
miaxoay (B TOMY YHCII y CIOKMBYMX TIPABOBITHOCHHAX) BUHUKAE HeOe3meka
MOPYIIEHHS MPUHIUITY TIpornopiiiiHocTi. CyaaM Cimij 3BakaTd Ha PIIICHHS
KCYVY Bix 02.11.2004 Ne 15-pn/2004 (cripaBa mpo MpU3HAYCHHS CYO0M OLIBIII
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M’SIKOTO TOKapaHHs), B SIKOMY 3a3HaudaeThesi: «CrpaBeUIMBICTh — OJIHA
3 OCHOBHHX 3aca]] MpaBa, € BUPIIIAIBLHOIO Y BU3HAYEHHI HOT0 SIK perystopa
CYCIIJIPHUX BITHOCHH, OJTHUM 13 3araJIbHOJIIOJICBKUX BUMIPIB TpaBa. 3a3BU4ai
CIPaBEAJIUBICTD PO3IIISIAIOTH SIK BJIACTUBICTH MpaBa, BUPAXKEHY, 30KpeMa,
B PIBHOMY IOPUIAMYHOMY MacmTall MOBEAIHKH W Yy MPOMOPIIHHOCTI FOpH-
JMYHOT BiAMOBITAIBHOCTI BUMHEHOMY IpaBonopytienHio» [13]. ¥V [upektusi
Ne 2008/48/€C mpo n0TrOoBOpH CHOXKMUBYOTO KPEIWTYBAHHS, BOYEBUADb TaK
caMO BUXOJSYM 3 MIPKYBaHb JOJEPKaHHS TPUTAMAHHOI CIPAaBEIINBOCTI
MPOTOPIIHHOCTI, HATOJOMIYEThCSI HA TOMY, IO CaHKIIi, mependavyeHi Ha
BUIAJOK TMOPYIIEHHS HOPM HAIllOHAJIBHOTO 3aKOHOAABCTBA, MPUUHATHUX
BIJIMOB1THO JI0 TIOJIOKEHB 3a3Ha4CHOI J[upeKkTrBHU, MatOTh OyTH €(EeKTUBHU-
MU, PO3MIPHUMH ¥ TaKUMH, 110 3T1HCHIOIOTh CTpUMYyBaIbHUN BIUHB [11].
ToMy 000B’SI3KOBO JOTPUMYBATUCS aHAJIOTTYHOTO MIAXOMY AJIs 3amo0iraHHs
MO>KJIUBOCT1 3aCTOCYBAHHSI SIBHO HEPO3MIPHUX CAHKIIH Oe3MocepelHbO 10
CTOKMBAUiB KpeAUTHUX Nociyr. KpiM monepeaqHso BUCIOBICHUX MipKyBaHb,
1€ O3HAYac 1€ BU3HAUYEHHS [IEBHOIO0 MAaKCUMAJILHOTO CITIBBIIHOIIICHHS MIXK
pO3MiIpOM 3a0OPrOBAHOCTI CIIOKMBa4da W 3arajJbHUM OOCSTOM MAaitHOBOi
BiJIMOBIJAIBHOCTI, 110 MOXe OYTH 3aCTOCOBaHA JI0 HBOTO.
Y KOHTEKCTI Jili OCHOBOIIOJIOKHUX MPHHIIUAITB MPUBATHOTO IpPaBa
1 0cOOMMBOCTEN AMHAMIKU TPABOBITHOCUH 3 BIJIIIKOIYBAaHHS IIKOIU (JI€Ii-
KaTHUX 3000B’s3aHb) CIiJl PO3IJISIATH 1 MOMKJIMBICTH 3aCTOCYBaHHs 3a0e3rie-
YyBaJIbHUX 3ac00iB, HALIJICHUX HAa BUKOHAHHS 3a3HAYEHOI'O 3000B’sS3aHHS
B Hatypi. TyT HE0OXiTHO BpaxOBYBaTH:
» HEMUHYYICTh TOSBH TIOB’S3aHUX OJIHOYACHO 1 3 MarTepiaibHOO
1 MOpaJIbHOIO MIKOJO00, IO KOMIIEHCYETHCA, 1 3 (HaKTOM THOpy-
HIeHHsT 000B 3Ky MO0 1 pealbHOTO BiJIIIKOYBaHHSI HOBUX HeETa-
TUBHHX HACJIJKIB y MAfHOBIH Ta HEMAHOBIH c(hepax MmoTepIioro;
» MOXKIJIUBICTh BUHUKHECHHS y 3B’SI3KY i3 3aCTOCYBaHHSM CIICIiasib-
HOT 3a0e3MeuyBajbHOI CaHKIII MEBHOTO aKIECOPHOTO (BIIHOCHO
HAJIe)KHO HEepeaTi30BaHOT0) OXOPOHHOI'O 3000B’sI3aHHS;
» HasABHICTh y MOTEPIJIOr0 JIETITHMHOIO MAaWHOBOTO IHTEpecy
B YaCTHHI 30€peKeHHsI €KOHOMIYHOI IIHHOCTI MPHUCYIKEHOI Ha
HOTO KOPUCTH IPOIIOBOT KOMITCHCAITI1.
bepyun no yBaru 3a3HaueHi (akTopu, €PEeKTUBHUM (2 TOMY TaKHM,
IO MUISITa€ 3aCTOCYBAHHIO B CHIIy MPSAMOi il MPUHIMITY PO3yMHOCTI)
3ac000M IOPUIMYHOTO 3aXHUCTY, 3aTHAM SIK 3ar00IrTH MOTIPIIEHHIO MOPAITb-
HOTO CTaHy MOTEPILIOTO0, TaK 1 30epertu GakTUUHY LIHHICTh MPUCYIKEHOT
KOMTIEHCAI[IHHOT CYMU, MOXHA BU3HATH CTATHEHHS 3 OOP)KHHKA MPOIICHTIB
pIYHUX Ta IHOIAMINHAUX BTpaAT, 0OOYMOBJICHHUX MIPOCTPOYCHHSM CIIATH KPEIu-
TOPOBI KOMITEHCAIIIT 32 3aMO/IIIHY HOMY MailHOBY Ta MOpaJIbHY IIKOY.
CripaBeTMBICTh 3aCTOCYBaHHS MOAIOHMX CAHKIIIN MIATBEPIKYE 1 TIPaK-
TUKa €BPONENCHKOro Cyly 3 MpaB JIIOJUHU, IKUH, K MPaBUII0, 00YMOBIIIOE
B CBOIX pIIICHHSAX HEOOXIAHICTh HapaxXyBaHHS BIJACOTKIB Ha CBOEYACHO
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HEBUIUIAYE€HY CyMY CIIpaBeUINBOI caTtucdakiiii, 110, 3 OAHOrO OOKY, Cpusie
30€peKeHHIO 1i MaTepiaabHOl I[IHHOCTI, a 3 1HIIOT0 — CTUMYIIIOE JEePKaBYy-
BIJINOBia4ya HAJIEKHUM YUHOM BUKOHYBATH MOKJIaeH] Ha Hel 000B’ 3KH.

3acTocyBaHHs 3a0e3meuyBaIbHUX 3aXO0/liB, CIIPSIMOBAHUX Ha 3amo0i-
TaHHS 3HEUIHEHHIO MPHUCYIKEHOI IPOIIOBOI CyMH, HE € OMOCEPEIKOBAHUM
KOPHUTYBAaHHSIM BCTAHOBJICHUX CYJOBHM DIllIEHHSM IapamMeTpiB 00’€KkTa
3000B’s13aHHS 3 BIAIIKOAYBaHHS MIKOIHU, OCKUTBKH 0€3M0CEPEIHBOI0 METOIO
BiJIOBITHUX CAHKIIH Oye HE KOMIIEHCAIlisi HEeMAalHOBUX BTPAT KPEIUTOPA,
3aMoiTHUX HOMY B MUHYJIOMY, a 3aXMCT MAaiHOBOTO MpaBa Ha CBOE€YACHE
OTpUMaHHS KOMIEHCAIITHUX BUIUIAT Ta 3aN00IraHHs MOTIPIIEHHIO HEMaiHO-
BOTO cTaHy notepniioro. [lpu nboMy He MO>KHA BUKITIOYATH TOTO, 110 BIIBEPTO
HECyMJIIHHE 1 TpUBaJIe YXWICHHS OOp)KHHMKA BiJ BHUKOHAaHHS B HaTypi
MOKJIAJIEHOTO Ha HHOTO KOMIIEHCAIITHOTO 00OB’SI3Ky MOXKe OyTH KBamidi-
KOBAaHO $IK CaMOCTIiHE MPaBOMOPYIICHHS, 3JaTHE MPHU3BECTH 1O HOBHX
MaWHOBUX 1 HEMAWHOBHX BTpAT Ha OOIll KpeIuTOpa — B TAKOMY BHUIIAJKY
napaJjieIbHO 3 HeBHKOHAHNUM BUHUKHE HOBE OXOPOHHE 3000B’I3aHHS.

Takum yuHOM, BUKOHAHHS Oyab-IKUX 3000B’s3aHb, y TOMY YHCII
I IeNMKTHUX, Mae 3a0e3rmeduyBaTHCS NPUIAAHUMHU IS IHOTO IMPABOBUMU
3acobamu. Sk ciaymHo 3ayBaxye [[. Makbpaiin: «3000B’s13aHHS IIOAO0 Hapa-
XyBaHHS BIJICOTKIB TOKJIMKAaHE 3a0€3MEeUUTH CUTYAIllI0, 3a SIKO1 [IepxaBi]
HEMa€ CEHCY 3aTpPUMYBATH BUILIATY BIAIIKOIYBAHHS, a HABMAKU — JOIIEHO
BXKUTH BIJITIOBIIHUX OpPTaHI3aIlIfHUX 3aXO0JIiB 3 METOIO IIBHJIKOTO 3IMCHEHHS
po3paxyHkiB» [14, c. 864]. Tox, koau HWaEThCS PO HECIUIaTy BU3HAYEHOL
CyJIOM TPOIIIOBOi KOMIEHcAIlli 3a 3aBAaHl MOTEPIJIOMy MaifHOBI Ta HEMak-
HOBI BTpaTH, IIJTKOM MPUPOJHUM BOAYAETHCS MOKIATAHHS HA HECTIPABHOTO
OOpIKHHKA 32 JETIKTHUM 3000B’SI3aHHSAM O0OB’A3KYy CIUTATUTH CyMy 3a3Ha-
YeHOTo OOpry 3 ypaxyBaHHSM iHIEKCY iHDIAMIT 1 TPbOX MPOIEHTIB PIUHUX
32 MPOCTPOUYCHHS BHUKOHAHHS T'POIIOBOTO 3000B’s3aHHS — SIK 11€ BCTAHOB-
neHo ct. 625 LIK Ykpainu.

Ha 3aBaji TakoMy clipaBeIJIMBOMY 1 pO3yMHOMY BHUPIIIICHHIO MPOOIIe-
MU 3a0e3NeyeHHs] BUKOHAHHS JENIKTHUX 3000B’si3aHb HHUHI MOXXE CTOSITH
npaBoBa mo3uiis Buioro cnemianizoBaHoro cynay YKpaiHH 3 pO3TIISAY
UBUIPHUX 1 KPHUMIHAJIBHHUX CHpaB, sAKAW y maucti Big 16.01.2013
Ne 10-74/0/4-13 «IIpo mesixi nutaHHs 3actocyBaHHs cT. 625 LUK Ykpaiany,
BiJIMOBiat0Yn HA NUTaHHS «UM miasrae 3acTOCyBaHHIO TIOJIOKEHHS CTaT-
Ti 625 LuBiIbHOTO KOAEKCY YKpaiHU ... Y pa3li HEBHKOHAHHS PIlICHHS
CyIly TpO BIJIIKOJYBaHHS MOPAJIBHOI IIKOIH, 30KpeMa 3aBAaHOi YIIKOJ-
KEHHSM 3JI0pOB’sI?», CTBEPIIKYE, M0 «Jlis yacTuHU Apyroi cratTi 625 LK
npo 000B’A30K OOpKHHKA, SKHM MPOCTPOYMB BHKOHAHHS TPOIIOBOTO
3000B’s13aHHS, CIUIATUTH HA BUMOTY KpEJIUTOpa CyMy OOPTY 3 ypaxyBaHHSIM
BCTAHOBJICHOTO 1HJEKCY 1HQUISLIT 32 BECh Yac MPOCTPOUYEHHS, a TAKOXK TpU
NPOLEHTH PIYHHUX BiJ MPOCTPOUYEHOI CyMH, HE MOIIUPIOETHCS HA TPaBO-
BIJIHOCHHH, III0 BUHUKAIOTH Y 3B’SI3KY 13 3aBAaHHAM MKoam» [15].
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[IpyHIMMOBO C€XO0K01 MO3MINT IO 3alepeueHHs] HapaxyBaHHS
nepeadadenux 4. 2 cT. 625 IIK Ykpainu caHKIIii Ha HECIJIadeHl CBOEYACHO
CyMH BIAIIKOAYBaHHS IMO33J0TOBIPHOT IIKOAW MOACPXKYEThC W Buruit
rocrnofapchbkuii cyn Ykpainu y n/m 5.2 moctaHoBu [lieHyMy 1poro cymy
Bix 17.12.2013 Ne 14 «IIpo neski nmuTaHHS MPAKTUKU 3aCTOCYBAaHHS 3aKOHO-
JIABCTBA PO BiAMOBITATIBHICTH 332 MOPYIIEHHS I'POLIOBUX 3000B’s13aHbY [16],
ne 3a3Hadaerbes: «OO00B’sI30K OOp)KHHMKA CIUTATUTH CyMmy OOpry 3 ypaxy-
BaHHAM 1HAEKCY 1H(IALIT Ta MPOLEHTIB PIYHUX HE BUHUKAE y BUMAJIKAX ...
BiJIIIIKOTYBaHHS 30MTKIB Ta MIKOJH, TOBEPHEHHS OE3ITiICTABHO OTPUMAHHUX
komTiB (cT. 1212 K VYkpainu), OCKUIBKM BIAMOBIJHI Aii BUMHSIOTHCS
CTOPOHAaMHU HE Ha BUKOHAHHS B3SITHUX Ha ce0e TrpomioBUX 3000B’s3aHb,
a 3 IHIIUX IACTaB.

Taki miaxoau Cy/iB KacamiitHOT 1HCTaHIIIT:

» He BpaxOBYIOTb CyTh 1 (DyHKIIIT 3aKpiruieHoro y ct. 625 LK Ykpainu

IPaBOBOTO 3ac00y, a BiITak CymepeyaTh 3acajii PO3yMHOCTI;

» HE Y3rOKYIOTHCS 3 TNPUHIUIOM JOOPOCOBICHOCTI, TOMY IIO
CHPUAIOTH MOAABIIIN Oe3BIAMOBITAIBHOCTI 30008’ s13aHO01 0cO0OH,
HE CTUMYJIIOIOTH il O HAJIEKHOIO BUKOHAHHSA MOKJIAJICHUX Ha HEl
000B’3KiB, HABITh SIKIIIO BOHA YMHCHO HEXTY€E HUMU;

» ITHOPYIOTH IHTEpec MOTepIijoi 0coOM B OTPUMaHHI TPOIIOBOT

CyMH, MailHOBa IIHHICTH SKOi MOPIBHSHO 3 IHIIUMH MaTepialib-
HUMHU OylaramMu Majia 0 OyTH MakCHMalbHO HaOJIMKeHa N0 i1 IiH-
HOCTI, BU3HAYEHOI THUM CITIBBIIHOIIEHHSAM MaTepiaJibHUX OJar,
sIKe 1CHYBAJIO Ha ATy MPUIHATTS PIlICHHS CYy1y.

Takum 4rHOM, BiIIMOBIISIIOYHCH 30a7IaHCYBATH 1HTEPECH CTOPIH BiAIIO-
BiJTHO /IO 3MiHEHUX (HE BUKJIIOYEHO — 3 BUHH OOpP)KHUKA) OOCTaBUH, CyIU
KacalliifHoi 1HCTaHIIi1 JeMOHCTPYIOTh HETOTOBHICTD CIIiTyBaTH TaKOX 1 BEJIiH-
HSM CIIPaBEIUBOCTI. TOMY PO3IIITHYTI NMPABOBI MO3MIIIi BUIIMX CHEHiaNi30-
BaHUX CYiB, 3BUYAailHO, MalOTh OyTH BU3HAH1 HENIPUHHATHUMHU 1 3MIiHEHI.

OO60B’s13Kk0M YKpaiHCHKOI JIep>KaBU € TapaHTyBaHHS KOKHOMY IpaBa
Ha e(eKTUBHUM 3aci0 ropuaudHoro 3axucty (ct. 13 KonBeniii nmpo 3axuct
MpaB JIOJIUHMA 1 OCHOBOTIONOKHUX cB0O0o 1950 p. [17]). [Ipu uboMy 3riiHO
3 MIPAKTUKOK €BPONEHCHKOTO CYy 3 TpaB JIOJIUHM BiIMOBIIHMMA 3aci0 Mae
Oytu: eheKTUBHUM SK Ha IMPAKTHUIl, TAaK 1 32 3aKOHOJABCTBOM; 3IaTHHUM
BUKOHYBAaTH a00 TPEBEHTHUBHY, a00 KOMIEHCAUidHy (YHKIIO — TOOTO
CIIPOMOXKHHM 3amo0irTd TOPYIICHHIO TpaBa YW HAJATH HAJIEKHE BiJI-
mkonayBannsa [18]. Hampukmax, y pimenni Bim 25.07.2013 y cmpasi
«ArpokoMIieKC NpoTH YKpaiHu» €BponeicbKuil Cya 3 IMpaB JIIOJUHH,
NPUCYIUBIIU J0 CIUIATH JI€PXKABOIO-BIAMOBIAaYeM 3asiBHUKOBI JBOMa YacCTH-
HaMu 27 MJIH €BpO BIAIIKOAYBaHHS MaTepiajJbHOI Ta MOPAJIbHOI IIKOIU
(13,5 MITH €BpO — MPOTSITOM JABAHAMAISTH MICAIIB, pemtd 13,5 MiIH €Bpo —
npoTsroM 24 MicsIiB 3 JHA HaOpaHHS PIIIEHHSM CTaTyCy OCTaTOYHOTIO),
HaroJOCUB, IO 13 3aKIHYEHHSIM 3a3HaY€HUX CTPOKIB 1 0 OCTaTOYHOT'O pO3pa-
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XYHKY Ha Il CYMH HapaxOBYyBaTUMEThCS IPOCTUM BIZICOTOK (simple interest)
y pO3Mipi IpaHUYHOI MO3UYKOBOI CTaBKM €BPOMENCHKOTO LEHTPAIBHOTO
O0aHKy, sfKa TIATUME B TEPioJl HECIUIaTH, JO0 SKOi Mae OyTH JOJAHO TPHU
B1JICOTKOB1 MyHKTH [19].

Ockinbku BignoBigHO 10 3akony Ykpainu 23.02.2006 Ne 3477-1V
«IIpo BUKOHAHHS pIllIEHb Ta 3aCTOCYBaHHS MPAKTUKH €BPOIMEUCHKOTO Cyy
3 mpaB moauHm» [20] cyau npu po3risal CpaB 3acTOCOBYIOTh KOHBeHIII10
PO 3aXUCT IPaB JIFOJAWHA 1 OCHOBOMIOJIOXKHUX cB0OOA 1950 p. sik mxepeno
npaBa, YKPaiHChKI Cy[IM MarOTh HACIIyBaTH 3a3HAYCHUN IMixiax €Bporei-
CBbKOTO Cyay 3 NpaB JIIOJMHM 4epe3 3acTocyBaHHs cT. 625 IIK VYkpainu,
30KpeMa, Yy pasi NOpYIIeHHS OOp)KHMKaMU BCTAHOBJIEHUX CTPOKIB BHUKO-
HaHHS CYJIOBUX pILIEHb.

BucnoBku. 3 orisiy Ha HEOOXiTHICTh BCTAHOBIICHHS JII€BUX TapaHTIN
CIPaBEIMBOCTI y BIIHOCHHAX IMBLILHO-TIPABOBOI BIMOBIIAJIFHOCTI 3 TIOPY-
IICHHSI TPOIIIOBOTO 3000B’ I3aHHSI TOIUIBHAM €:

» 3aKpilUleHHs Y BITYM3HSHOMY 3aKOHOJABCTBI QJIbTEPHATHBHOTO
XapaKTepy 3aCTOCYBaHHS JBOX PI3HOBHIIIB 3MICTOBHO CHOPITHEHUX KOM-
MIEHCAI[IHHO-MafHOBUX CAHKI — 3 MOXJIMBICTIO CTSTHEHHS 3 OOp)KHUKA
a00 BCTAaHOBIJIEHOI B JIOTOBOPI HEYCTOWKH (TIpH OHOYACHOMY (hOPMYITIOBAaHHI
npe3yMmIiii BUOOpY CTOpOHAMH caMe IbOr0 CHOCOOY 3aXHCTy, SKIIO Taka
JIOMOBJICHICTh HE YTHCKA€ IpaBa CIOXKMBaya MOPIBHSIHO 3 MOXKJIHMBICTIO
CTATHEHHS 1HQIAMIMHUX BTpaT 1 3aKOHHUX IMPOLEHTIB piuHUX), abo Oe3-
nocepenHbo nependaveHux y ct. 625 K Ykpainu caHkiiii;

» TPUHHATTA CIelialbHOI HOPMH, sika O mepembadana 3ampoBa-
KEHHS Y BITHOCHHAX 32 y4acTi (i3uYHHUX 0ci0 — CIOKHBa4iB MAKCHMAIBLHO
JOIYCTUMOTO PO3MIpy TI€HI 32 HEBUKOHAHHS TPOIIOBOTO 3000B’sI3aHHS Ha
piBHI monBiliHOI 0OmikoBoi ctaBku HBY, mo nmisita y mepion icHyBaHHS
3a00proBaHOCTI, @ TAKO)K BU3HAUSHHS TPAHUYHOTO 00CATY BCIX CYM HEYCTOMKH,
HapaxoBaHUX 3a MOPYIICHHS CIOKMBA4Ye€M 3a3HA4YE€HOTO 3000B’S3aHHS, Ha
piBHI TIOJIOBUHU CYMH OCHOBHOT'O 0OprYy;

» BCTAHOBJICHHSI 3aKOHOJIaBYOi 3a00POHU 111010 30UTBIIICHHS PO3MIPY
MPOIICHTIB PIuHMX, NependaueHux cT. 625 LK Ykpainu, y moropopax 3a y4acri
CMOXKMBayiB (KpIM BHMAAKIB BU3HAUCHHS OLIBIIOT BIAMOBIIATBHOCTI ISt
CTOPOHH, AKa € Cy0’€KTOM MiAMPHUEMHHUIBKOT TISITHHOCTI).

CraBieHHs YKpaiHCBKHX CyIIB JO peami3alii mpaBa KpeauTopa
Ha CTSITHEHHS 3 OOp)KHHMKA CaHKIIiW, BcTaHoBIeHUX cT. 625 11K VYkpainu,
y pa3i IpOCTPOYCHHsI y BUKOHAHHI PIIEHb MPO BiIIKOAYBaHHS MaiHOBOI
Ta MOPAIBHOI MIKOAW Ma€ OyTH CKOPHUTOBAaHE BIJMOBITHO IO BHUMOT, SIKi
BUIUIMBAIOTH 31 CTaNIOl MPAKTUKU €BPONEHCHKOTO CYTy 3 MPaB JIOUHU.

[Tependaueni ct. 625 11K YkpaiHu OpoOLEHTH PIYHHUX Ta BIIIIKO-
JTyBaHHSA 1HOIAMIMHUX BTpaT € 3aX0JI0M BIAMOBITAIBHOCTI, SKHUH MOXe
OyTH 3aCTOCOBAHMI Yy 3B’SI3KY 3 MOPYLIEHHSM OYy/1b-SKOIO 11033 J0TOBIPHOTO
I'POILIOBOTO 3000B’sI3aHHS, BKJIIIOYHO 3 TUM, 110 BUHUKAE Y MeXKaX BIAHOCUH
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3 TOBEpPHEHHs MOTEpIuIiid 0cobi Oe3micTaBHO OTpuMaHOro abo 30epe-
JKEHOTO 3a 11 paXyHOK MaifHa.

Y nnaHi TPOJOBXKEHHS JOCTIDKCHHS TOPYIICHOT TEMaTUKHU

NEPCIICKTUBHUM HANpsSMOM BOAYaeThCS BU3HAYCHHS CIOCOOIB KOPEKIIii
3aknaneHoro y cr. 625 1K VYkpainu mpaBoBOro MexaHi3My MIOJI0 HOTO
ajanTanii 10 HOpM IpaBOBHX akTiB €Bporneiicbkoro Coro3y.

10.

11.

12.

13.

44
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Prymak V. Liability for violation of money obligation: the guarantees of justice.

Background. Peculiarities of various remedy mainly determined by the subject,
content of violated relationships and legal status of their participants. Only proper
consideration of these factors in totality, combined with the observance of the fundamental
postulates of the rule of law can provide high efficiency of the legal mechanism for
regulation civil relations, including those arising from the application of liability
for breach of monetary obligations.

Analysis of recent researches and publications. The issue of liability for breach
of money obligation is now the subject of lively scientific debate. However this context is
not usually comprise some important aspects related to the recognition or denying the
possibility of introducing special mechanism for applying sanctions under art. 625 Civil
Code of Ukraine (inflation losses compensation and payment three percents per annum)
given special legal status of consumer as probable debtor, practice of the European
Court of Human Rights and requirements of justice and rule of law.

The aim of the presented paper is to determine the guarantees of observing the
principle of justice in the application of liability under art. 625 Civil Code of Ukraine
in relations with participation of consumers and in the case of improper performance
of debtor obligation arising from the judgment about damages.

Results. Even in the absence of special rules, in the view of implementation
the principles of fairness, reasonableness and good faith as primary task of justice, the
national courts should reject any attempt to impose on consumers clearly excessive,
unfair property sanctions.

There is important to consider that established in the Law of Ukraine
«On consumer credity restrictions haven't a general nature and therefore not directly
applicable to other types of consumer relations. Moreover, the same rule about the
maximum amount of fines does not eliminate the problem of determining the total liability
of the debtor while simultaneous application the penalty and interests per annum.
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As effective (and therefore applicable by virtue of direct effect of the principle of
reasonableness) remedy that is able to prevent deterioration of the moral status of the
victim and to keep the actual value of the awarded compensation can be recognized
debtor’s obligation to pay interests per annum and inflation losses caused by delay in
payment compensation for inflicted to creditor material and moral damage.

Conclusion. It is appropriate to set in domestic legislation alternative nature of
the two kinds of content related compensation and property sanctions — with the ability to
recover from the debtor either established in the contract penalties (with formulating the
presumption of choice by the parties of this method of protection, if such agreement is not
afflict consumer’s rights compared to the possibility of recover inflationary losses and
statuary interests), or directly sanctions under art. 625 Civil Code of Ukraine.

Keywords: monetary obligation, liability, justice, penalty, interests per annum,
consumer, European Court of Human Rights.
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JUDr., PhD. P.A. Department of the Constitutional Law
Matej Bel University in Banska Bystrica, Slovakia

ACCEPTABILITY CONDITIONS
OF AN INDIVIDUAL COMPLAINT
AT THE EUROPEAN COURT
OF HUMAN RIGHTS

The contribution with the title Acceptability Conditions of an Individual Complaint
at the European Court of Human Rights characterizes acceptability conditions of a complaint
as it is affirmed by the Article 34 of the European Convention for the Protection of
Fundamental Rights and Freedoms. According to it each individual, non-governmental
organization or a group of people are eligible to place their complaint at the European
Court of Human Rights under the condition that they object the infringement of their rights
acknowledged and declared by the Convention or by the protocols by one of its High
Contracting Parties.

Keywords: European Court of Human Rights, the European Convention for
the Protection of Human Rights and Fundamental Freedoms, individual complaint,
acceptability conditions.

Onopoea 0. Kpumepuu npuemnemocmu unouguoyanvHo2o 3asneienus ¢ Eepo-
nelckuil cyo no npasam uenosexa. Oxapaxmepuzo8aHvl YCi08Us NPUHAMUSL HCAL0Ob
6 coomgememauu ¢ mpeboganusimu cmamvu 34 Egponelickol KOHGeHyuUu 0 3aujume
OCHOBHbIX npae u c60000. B coomeemcmeuu ¢ Heu KaHcowlll UejloeeK, Henpaesu-
menlbCneerHasA opeanuzayusl uiu cpynna 00 UMelom npaeo nooasams ceou AHcanioowl
6 Egponetickuil cy0 no npasam uenogexka npu yCciosuu, Ymo OHU SGTSIOMCS 00beKmom
HapyuieHusi c8OUX Npas, NpUHAHHLIX U 3a0eKiapuposanuvlx Kousenyuetl uiu npomo-
Konam oonoul u3 Beicoxux [locosapusaiowuxcs CmopoH.

Knrouesvie cnosa: EBponeiickuil ¢y o mpaBam uesioBeka, EBponelickas KOHBEH-
ITIUST O 3aITUTE OCHOBHBIX ITPaB M CBOOO/T, MHANBUAYAIbHAS Kajlo0a, YCIIOBHUS MPUEMIIEMOCTH.

Problem statement. The European Council is an international
organization which had originated in 1949 with the aim to protect human
rights and fostering the cooperation among the European states when solving
common problems. At present the European Council associates 47 states
which are at the same time Contracting Parties of the European Convention for
the Protection of Human Rights and Fundamental Freedoms. The Convention
is an international human and legal agreement which had become valid on
the 3™ of September 1953 by its ratification approved by ten Contracting

© Ondrova J., 2017
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Parties. Latter on other countries have gradually come into it. From the
Convention systematic arrangement point of view the Contracting Parties
have the specified basic aims and justification of the Convention which are
in more detail defined by the Preamble. By the Article 1 of the Convention
the High Contracting States recognize the rights and freedoms affirmed by
the Chapter 1 of the Convention to all states being under their jurisdiction.
Procedural regulations applicable in connection with the redressing of the
infringed rights at the European Court of Human Rights are delineated
by the Chapter II. The priority of the European Court of Human Rights rests
in their activities regarding making decisions on claims concerning the
infringement of rights declared by the European Convention on Human
Rights and Fundamental Freedoms or which are acknowledged by its
supplementary protocols. The European Court of Human Rights is an
international judicial body offering the protection of rights which are
mostly abridged by the inter-State law application.

The right protected by the European Convention on Human Rights
and Fundamental Freedoms is infringed not only by acting or non-acting
which are in contradiction with the inter-State legal order, but similarly by
such acting which is in compliance with it, but nonetheless the definite
inter-State legal regulation is in contradiction with the human rights
sheltered by this Convention [1, p. 18]. The European Court of Human Rights
is eligible to deal with two kinds of complaint, the international complaint
and individual complaint. By Article No. 33 of the Convention the inter-
State complain might be placed to the Court by every High Contracting
Party following the aim to investigate infringements of the Convention
procedures and its protocols for the breach of which some of the High
Contracting Party is responsible. The encoring of an individual complaint
is an object of the Covenant Article No. 34 adjustment. According to the
first sentence of the mentioned Article the European Court of Human
Rights can agree to take complaints put down by any individual, non-
governmental organization or a group of people who consider themselves
to be aggrieved in consequence of the encroachment of rights acknowledged
by the Convention or by its protocols by one of its High Contracting
Parties. An individual complaint placed in compliance with the Convention
must be put down in a written form by means of the filled-out blank form
available in the Court internet website. It must contain all obligatory content
necessities defined by the Article 47 paragraph 1 letters a) and g) of the Court
Rules of Procedure, and besides that, it must be attached by the relevant
document copies mainly as regards the Court or any other decisions referring
to the complaint purpose in order to be in conformity with Article 47
paragraph 1 letter h) of the Rules of Procedure.

The results of the study. Conditions of the complaint acceptance,
both individual and inter-State, are defined by the Article 35 of the
European Convention for the Protection of Human Rights and Fundamental
Freedoms. Fulfillment of all conditions declared by the quoted provision
constitutes the basic requirements for the evaluation of complaint admissibility
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by the European Court of Human Rights. Any kind of objections concerning
not admissibility, as far as it is allowed by the claim core and its factors
must be followed by Article 55 of the Court Rules of Procedure, it means
that the aggrieved Contracting Party is obliged to put forth its stance to
claim admissibility in a written form or in the verbal statement. In Mooren
case against Germany [2, p. 189] the European Court of Human Rights
declared «the obligation of the aggrieved Contracting Party to put forth
a complaint regarding inadmissibility of the grievance does not concern
only to a certain objection of unacceptability, but it concerns the assured
definite reasons constituting the inadmissibility of a definite complainty.

The acceptable complaint is such a grievance which fulfills all
formal necessities, it must not be identical with the complaint already dealt
by the European Court of Human Rights, besides that, it must be flawless
that the claimer does not misuse his/her right by placing a complaint, and
without any doubt it must be clear that a claim is reasonable [3, p. 13].
Following the provision of the Article 35 paragraph 1 the European
Convention for the Protection of Human Rights and Fundamental
Freedoms, the conditions of the complaint admissibility have stated that all
inter-State remedial measures must be used under the conditions that they
respect generally recognized international law and observe the time-limit
of six months to put down a complaint. The stated due-time begins since
the day of the final decision approval.

The condition of the use of all inter-State remedial measures is the
expression of subsidiarity on which the control mechanism of the Convention
is based. All those who want to start proceeding against the state at the
international Court or arbitration body are obliged to use all remedial
measures which are available by the inter-State legal system as it is declared
by the European Court of Human Rights and affirmed by Article 35
paragraph 1of the Convention [2, p. 191]. And besides that the cited Article
of the Convention deals exclusively with the need to use primarily all inter-
State remedial means and not the remedial means of the international
organizations. In compliance with what has been said, the purpose of the
condition to use all potential of the inter-State remedial means by domestic
bodies in order to prevent or hamper the infringement of the denumerable
right, and in this way to violate the Convention as well. The mentioned rule
has its source in the assumption that domestic legal order is cable to offer
the effectual devices against the rights encroachment as it is declared by the
Convention in Article 13. In accordance with this Article everybody, whose
rights and freedoms given by the Convention are infringed, is eligible to
claim a legal remedy at the domestic body without taking into consideration
that the infringement has been done by the individuals when fulfilling their
administrative duties.

In case Andrasik and others against Slovakia [4] the European Court
of Human Rights comments «the aim of the Article 35 is to offer the
Convention Contracting Parties an opportunity to make prevention of the
occurrence of the violation of right or to provide the legal remedy in claimed
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cases before they are put down at the Convention bodies. In this way the
states are quit of a duty to answer for their doings at the international body
before they have been given a chance to put things right by means of their
own legal systems. In this connection the mechanism of the human rights
protection created by the Convention is perceived as an important aspect
of the subsidiarity principle regarding the relations towards the inter-State
systems maintaining the safeguard of human rights. Article 35 of the
Convention requires making the use of such legal remedies which are in
relation to objects in point of law and, at the same time they are at disposal
and they are effective enough. The existence of such remedial means must
be sufficiently guaranteed not only in theory but in practice as well;
otherwise the remedial means would miss the required accessibility and
effectuality. It depends on an individual state that the mentioned conditions
exist and that they are properly fulfilled».

The Convention formulated statement «to deal with a case at Court
within the time-limit of six months since the day when the final decision
has been made» is considered to be slightly awkward and unlucky by the
professional literature [2, p. 202] as it is created an artificially impression
that the European Court of Human Rights is eligible to deal with a complaint
only within the time—limit of six months since the day of the final decision-
declaration made on the domestic level. The problem of the mentioned
formulation rests probably from the wrongly formulated English wording,
while the French version of the Convention uses the expression meaning
that within the six months since the day when the final decision has been
proclaimed it is necessary to lay down a complaint at Court and not stating
that at the mentioned time-term the Court has to deal with a complaint. The
European Court of Human Rights in case of Sabri Giines against Turkey [5]
declared that» the purpose of determining the rule to keep six months’ time-term
since the day when the final decision has been made on the domestic level
is to save the legal security for those who object violation of their rights
protected by the Convention at Court, and besides that, requiring the legal
security to deal with a case in a reliable time-limit. What's more the state
bodies and other aggrieved persons are protected by determining the due-
time in order not to be held in a legal insecurity for a rather long time and
therefore the stated term is created with the purpose to provide reasonable
time-term conditions. Besides that the purpose of determining the time-
term is to provide enough time for a potential claimer to re-consider and
to reevaluate the laying down of complaint and what's more to prepare
adequate arguments which might strengthen the argumentation and will
clearly show violation of the Convention in case when the claimer is finally
decided to put forth a complaint at Court.

In case of the use of all domestic remedial means the six-month-due-
time to put forth a complaint begins since the day of the declaration of the
final decision. During this time the claimers are obliged to use only those
means which create the extent of the domestic inter-State legal order, and
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in case when they are available and sufficient for achieving the redress
of claimed violations [2, p. 203]. The European Court of Human Rights
in case of Sapeyan against Armenia [6] declared «in case in which on the
domestic state level the renewal proceeding starts, or the investigation of
the final decision is provided, then the restoring of the passage of six-month
term is only conceivable when it touches provisions of the Convention
against which it was created the foundation for the investigation of the final
decision, or in the case of reinstating the proceeding before the appealed
body. The different approach would be in case of the contradiction with the
subsidiarity principle on which the Convention is founded and whose base
rests in hearing the claim by the inter-State bodies responsible for the
protection of rights which have the priority before the use of bodies
responsible for the protection of rights on the international level». In case of
Chitayev and Chitayev against Russia [7] the European Court of Human
Rights commented «in case of the absence of domestic remedial means, or
in case of their existence but not being of use, or if they are not sufficient
enough to provide a legal remedy owing to the violated rights, the six-
month-due-time-term starts to pass since the day of the case occurrence
when it was founded the reason for a complaint». A lot of cases can be found
in the European Court of Human Rights judicature when the beginning of
the passing of the six-month term was differently stated in connection with
taking into consideration the character of certain definite cases, e.g. Pyzel case
and others against Poland, or the case of A. A. against the United Kingdom.
Therefore, the rule of the six-month period of time can be considered to be
of an individual character depending always on the definite case conditions
causing a plaintiff to pursue complaints as regards the protection of his/her
rights. In this connection the European Court of Human Rights in case Sabri
Glines against Turkey [5] declared that «while taking into consideration
the legal rules on the state domestic level and their interpretation together
with the application Courts practice, the determination of the beginning
of passing the six-month term is an important aspect, but not a definitely
decisive oney.

By Article 35 paragraph 2 of the European Convention for the
Protection of Human Rights and Fundamental Freedoms the European
Court of Human Rights following the Article 34 will not adjudicate an
individual complaint which is anonymous or when it is in its essence the
same as the complaint which has been already reviewed by Court, or if it is
a subject-matter of any other international investigatory or arbitral procedures
and if it does not contain any other new realities. The individual complaint
laid down to Court is considered to be anonymous if a complaint or its
enclosure has not any signs in order to identify a definite complainant. The
European Court of Human Rights in case of Sindicatul Pastorul cela Bun
against Romania [8] expressed the provision of the Article 35 paragraph 2
of the Convention does not concern those cases in which complainants put
down real and legal facts to Court and which consequently enable the Court
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to identify complainants and to demonstrate their connections to disputable
realities. The European Court of Human Rights refused to regard a complaint
to be an anonymous one only because of the missing a complainant’s sign
on the blank form if there were stated all needful data together with the
signed correspondence by the complainer. The complaint is not considered
to be anonymous in case when a complainant presents his/her name but
there are some doubts regarding truthfulness of his/her name and it is not
able convincingly refute the suspicions for the reasons that the complainant
refuses to attest his/her identity [2, p. 208].

In compliance with Article 35 paragraph 2 letter b) of the Covenant
the individual compliant is refused in case if it is in its essence the same as the
matter-of-case which was already dealt by the Court, or if it is now a subject-
matter of the international investigation or the arbitral procedure and if
a complaint does not contain any new relevant facts. In case of Lowe against
the United Kingdom [9] the European Court of Human Rights defined the
purpose of the first part of the Article 35 paragraph 2 letter b) of the Covenant
in the following way «the purpose of the quoted Article of the Covenant is
to safeguard the legal help to Court decisions and in this way to prevent
complainers to pursue the repeated complains to put down to Court seeking
another Court decision in the same matter in question in order to cancel the
previous Court decision». When evaluating the individual complaints, such
complaints will be considered to be identical ones having the same factual
base as the previous ones. Speaking about the unacceptability based on the
identical factual base, such complaints are considered to be inacceptable
even if the complainants demonstrate new facts, but they merely serve
for supporting the arguments creating the factual base of the previous
complaint. In this connection the European Court of Human Rights in case
of Kafkaris [10] against Cyprus emphases that «in order to take into account
a complaint and consequently to deal with it by the Court, it is needful for
the complainant to put down a new complaint with the different factual base
or to add to the previous complaint such realities having the character of the
important new facts for the case in question which so far have not be known
and laid down to the Court». The reality that the case was put down
to another international reviewing or peace-making body is not in itself
sufficient in order to come to the conclusion that conditions stated by
Article 35 paragraph 2 letter b) of the Covenant are fulfilled. Connected
with this, the European Court of Human Rights examines the character of
such a body, the quality of its proceeding done and the nature of the effects
of such decisions, whether they are similar or the same with the proceeding
and decision effects as regards the individual complaint as it is declared by
Article 34 of the Covenant [2, p. 211]. By Article 35 paragraph 3 the Court
declares every individual complaint unacceptable put down by Article 34 of
the Covenant if it is found out that the complaint is incompatible with the
Covenant provisions or its protocols and if it is evidently that a complaint
is unjustified or if it violates law by putting it down, or if the complainant
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does not suffer any sufficient damage. Anyway there is one exception when
the complaint foundation requires the investigation respecting human rights
guaranteed by the Covenant and its protocols. According to the Covenant
the condition, that no case must be refused until it has not been properly
examined by the domestic court, has to be fulfilled.

In accordance with the Article 35 paragraph 3 the Court declared the
unacceptability of every individual complaint which was put down in such
a way as it is declared by Article 34 of the Covenant and according to it,
it was found out that the complaint was incompatible with the Covenant
provisions or its protocols, and therefore, the complaint was evidently
unreasonable or clearly misusing the right, or if it was found out that the
complainant was not harmed. On the other had there is a certain exception
which rests in a fact when the respecting of human rights how they are
assured by the Covenant and its protocols require the examination of the
essence of the complaint in question if it is evident that it was not properly
reviewed by the domestic Court. In such a case it must not be refused
because of that mentioned reason.

According to the Practical Instruction Manual the criteria of the
complaint acceptability issued by the European Court of Human Rights
following the Article 35 paragraph 3 letter a) of the Covenant, it is
necessary to understand under the concept «the misuse of law» the harmful
execution of law to other purposes than to those ones which are directly
determined and defined by the general legal theory. In compliance with
what has been said any activity of the complainant which is evidently in
contradiction with the purpose of law regarding making the use of an
individual complaint and thus hampering the appropriate work of Court and
the proper execution of proceeding is qualified as the misuse of law to lay
down a complaint. The most frequent cases declared by the Court as the
unacceptable complaint as regards the abuse of law are such complaints
having the misleading information or untrue information, or if «the violating
language» is used, further on if the regular course of proceeding, its
confidence and reliability is evidently encroached, and if the absence of the
real purpose of putting down a complaint is apparent. Besides that there are
some other example cases which cannot be completely listed down.

Compatibility of the complaint with the provisions of the European
Convention for the Protection of Human Rights and Fundamental Freedoms
ratione personae requires the obvious violation of the Covenant by one of
its Contracting States or the violation of the Covenant on the basis of which
such acting might be considered to be done by a definite Contracting State.
In case Sejdi¢ and Finci against Bosnia and Herzegovina [11] the Court
declared that «even if an accused state does not put forth a complaint
regarding incompatibility with the Covenant provisions «rationale personaey,
the Court is obliged to deal with it using its administrative powen».
The complaint compatibility with the Covenant provisions ratione loci
requires the obvious violation of the Covenant done on the territory which
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belongs to the accused state jurisdiction, or done on such a territory which
i1s under its control and under its powers. From the point of view of the
ratione temporis, the complaint is compatible with the Covenant provisions
only after the Covenant ratification and its attached protocols by the accused
state. In compliance with the international law general rules the Covenant
Contracting Party-Contracting State, is not bound by the Covenant provisions
in the time when the Covenant was not bound on its territory or the validity
of the Covenant has expired on the territory of the accused state. The
complaint compliance with the Covenant provisions ratione materiae
means that right whose complainant objects must be protected by the
Covenant or its supplemented protocols. In connection with the stated
conditions of the complaint compliance with the European Covenant for
Protection of Human Rights and Fundamental Freedoms, the cases whose
complaint was declared unacceptable owing to their incompliance with the
Covenant provisions can be delimitated. According to the Article 35
paragraph 3 letter a) of the Covenant the complaint is considered to be
inacceptable if:

a. a complainant pursues complaints regarding the rights or freedoms

which are not guaranteed by the Covenant;

b. if a complaint has been laid down by a complainant who has no right

to do as it is affirmed by Article 34 of the Covenant, or in case when
a complaint is directed against the subject who by the Covenant
is not responsible for the breach of the subject matter in question;

c. if'it concerns an actions which happened before the Covenant and

its supplementary protocols have become bound for a definite state;

d. if it concerns an incidents which have happened on the territory

outside the jurisdiction of the accused state [2, p. 213].

Some individual complaints are in many cases declared to be
unacceptable because of the fact that in spite of their declaring facts
statement, which might be complete and true, they do not create the
foundation for the violation of the Covenant and its protocols by the legal
judgment of the Court. Therefore in such cases a complaint is refused
as essentially ineligible.

Conclusion. The opportunity to put a complaint to the European
Court of Human Rights having the seat in Strasburg stands for an effective
and useful device of the protection of individuals’ rights, legal entities as well
as by some other subjects. In this way they can pursue their right guaranteed
by the European Convention for the Protection of Human Rights and
Fundamental Freedoms on the international supranational level. The Convention
makes difference between two types of complaints by which it is possible
to pursue claims by juridical process at the European Court of Human Rights;
there are the inter-State complaints and individual complaints. The inter-
State complaint serves for each Contracting Party of the Convention for
investigation of the breach of its provisions or its attached protocols for
which, according to its opinion, the other Contracting Party bears the
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responsibility. By Article 34 of the European Convention for the Protection
of Human Rights and Fundamental Freedoms every individual, non-
governmental organization or a group of people who consider themselves
to be harmed by the encroachment of their rights guaranteed to them by the
Convention or by its protocols are eligible to laid down the individual
complaint if the encroachment was done by one of the Contracting Party.
Consequently the conditions of acceptability of a certain complaint are
delimitated by the Article 35. Fulfillment of all conditions declared by
the mentioned Article of the Convention creates the basic condition for the
acceptance of the complaint for its further assessment and proceeding
on the subject-matter stated by it.
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Cmamms naoitiuna 0o pedaxyii 23.05.2017.

Onopoea 0. Kpumepii npuiinamnocmi inougioyanvhoi 3aseu 0o €eponeii-
CbK020 Cy0y 3 npaeg 1t00uHu.

Ilocmanoeka npoonemu. Esponeticokuti Cyo 3 npas ar0OUHU MAE NPAso
posensdamu 08a 8UOU cKape — MidcOepacasui ma iHousioyaivhi. 3a cm. 33 Kowneenyii
npo 3axucm npas JHOOUHU I OCHOBONOJONCHUX C80O00 MINCOEPHCABHA CKapea Modice Oymu
nooana 6 cyo kodicnoro 3 Jlozogipuux Cmopin 01 po3ciioy8ants nopyuieHs npoyeoyp,
nepedbauenux yicio Koneenyicio ma ii npomoxonamu. Ilooanns inougioyanwnoi cxapeu €
00 ’exkmom xopuzysanns cm. 34 yiei’ yeoou. €sponeticbkuii cy0 3 npag JOOUHU MOiCe
nO200OUMUCS NPULHAMU CKapeu, CK1adeHi 0y0b-K0l0 Qi3uyHo0 000010, HEYPio080i0
opeanizayicto abo epynoio arooel, SKi 88axicaioms cebe NnoCmpaicoaiuMu 8 pe3yibmami
nocseans Ha ix npasa, sxi eusnaueri y Kounsenyii abo ii npomoxoaax.

56 ISSN 1028-7507. 30BHilLHs TOPIiBAS: €EKOHOMIKa, (piarcy, rrpaso. 2017. Ne 3



ITPMBATHE ITPABO

Tema 3abe3neuenus npasa Ha NOOAKHs IHOUGIOYaNbHOL 3ai6u 00 €8ponelcbKoco
Ccyoy 3 npae JOOUHU MAE OOCUMb WUPOKULL Cnekmp npodiem, 0OHAK NUMAHHS 30 YIEI0
MeMOI0 3aIUULAIOMbC HeOOCMAMHLO 00CIONCeHUMU Y bazambox Kpainax €eponetico-
K020 Coro3y, 30kpema eumozu 00 0QOPMAEHHS MA YMOBU NPUUHAIMHOCME THOUBIOY ANbHUX
3056 CKAPICHUKIB.

Ananiz ocmannix oocnioxycens i nyonixkauii. €eponeticokuii cyo 3 npas A00UHU
WopoKy eudae 30IpHUK piuieHb, Wo Chpuse 30a2auennIo ICHYI04oi 3micmoeHoi Oasu
CMOCOBHO OKpeMOi THOUIOyanvHoi 3as6u. Busuennio eupokie €sponelicbkoeo cyoy 6 okpe-
MUX BUNAOKAX MA A0BOKAMCHKIL NPAKMUYL NPUCESYEHO HUSKY HAYKOBUX NPAYb CLOBAULKUX
suenux. ManoodocriodiceHumu npu YooMy 3ATUWUTUCA KpUmepii NPUiHAMHOCTI THOUGI-
0yanbHoi 3as68u 00 €8poneticbkoco cydy 3 npas ToOUHU.

Mema cmammi € aumaniz ma Xapakmepucmuxa Haubiibut QYHOAMEHMATbHUX
VMO8 NPUUHAMMS THOUBIOYAIbHOI cKapeu 32i0no cm. 34 €eponeticbkoi KoHBeHYil npo
3axucm npag Ar0OUHU i OCHOBONOIONCHUX C80000.

Mamepianu ma memoou. 11i0 yac 0ocniodxicenHs 3acmoco8ano memoou anHauizy
ma cunmesy 0Jisl OYIHKU HAIBHO20 cyoouurcmea €sponeticbkozo cydy 3 npas Jio0utu.

Pezynomamu oocnioscennsn. 3 1 nucmonaoa 1998 p., xonu Ilpomoxon Ne 11
Kongenyii cmas uunnum, €eponeticokuii cyo 3 npas MoOUHU CmMag cOUHUM OP2AHOM,
NOBHOBANCHUM NPUUMAMU PieHHs. w000 CKape Npo NOPYWEHHS NPA8 3As6HUKIE, 5KI
68adicaioms, Wo 0epicasa NoOpywuia ix npasa ma OCHOGHI C80000U, 2apaAHMOBAHI
Konsenyicio ma ii [lpomoxonamu. Ha eeo-catimi €sponeticbkozo cydy npedcmasieHuil
OnaHK 306U HA OEKLIbKOX MOBAX 3 IHCMPYKYIAMU U000 VKIAOAHHS MEKCMY CKApeu.
Odgiyivinumu mosamu Cyoy € awneniicoka ma (Gpanyy3vka, 00HAK, 00 NOBIOOMIICHHS.
npo cKkapzy ma 36UHYBAUEHHS 0epicasu, 3aseHUK moxce cniakyeamucs 3 Cyoom,
BUKOPUCTHOBYIOUU, HANPUKIAO, CLOBAYLKY MOGY, i ye cnpasa cyoy, wjob 3abe3neyumu
nepexiao Ha 0OHy 3 OQIYILIHUX MO8, K Ye 3A3HAUEHO 8 CYO0BOMY HAKA3ZL NPOYECYalTbHO2O
pezcyniogants Ne 34.

Bucnoexu. Moowcnusicmov nodamu ckapey 0o €sponeticokoco cyody 3 npas
JTOOUHU € eheKMUBHUM | KOPUCHUM 3ACODOM 3aXUCMY Npae (i3udHux ma 1opuoudHux
ocib. Takum HuHOM, BGOHU MOICYMb HA MINCHAPOOHOMY MIJNCHAYIOHATILHOMY DI6HI
30TliCHIOBAMU C80€ NPABo, 2apanmogane €8poneicbKolo KOHEEHYIEI0 NPO 3aXUcm npas
JOOUHU § OCHOBONONOICHUX C80000. Midcdepacasna crapea modxice 3aCmoco8y8amucs
Kooicnoo Jloeosipnoto Cmoponoio Koneenyii 015 po3caioyeanns nopyulens, 3a sike, Ha
OYMKY 3as6HUKA, Hece 8ionogioanvHicms iHwa J{ocosipna Cmopona. Inousioyanvhy
3a518y MOJCe NOOABAMU KOJICHA THOOUHA, HeYyps008a op2aHizayis abo epyna nwoodel, sKi
ssadicaroms cebe NOCmMpadicoaIuMu 6i0 NOC2anb Ha C8oi npasa. Ymoeu nputinamms
maxoi ckapeu eusHaueHo cm. 35 Kowueenyii i nuwe noene BUKOHAHHA 6CiX, 3ade-
KIAPOBAHUX V Hill NONOJICEHb, 0A€ NIOCMAagu 05t NOOANbULO20 OYIHIOBAHHS, GUGUEHHS
¢axmis ma npuitnamms supoxy Cyoom.

Knrouosi cnosa: €BpONEHCHKUI CyIl 3 TpaB JIOAWHHU, €BPOIEHChKa KOHBEHIIIS
PO 3aXHCT TPaB JIIOJWHU 1 OCHOBOMNOJOXHHUX CBOOOJI, iHIUBITyajdbHa 3asBa, YMOBHU
MPUHHATHOCTI..

ISSN 1028-7507. 30BHilIHs TOPTriBAS: eKOHOMIKa, pinaHcy, rpaso. 2017. N 3 57



ITPMBATHE ITPABO

YAK 346.26-049.5(477)

KPEI'YJI KOpii,
K. 10. H., ipodecop, 3aBityBad kadeapy 3araibHOMPaBOBUX JTUCIIUIUTIH
KuiBchKOTO HaIliOHAILHOTO TOPTOBEIBHO-EKOHOMIYHOTO YHIBEPCUTETY

BAHK Poctuciaas,

K. 10. H., CTapIIN{ BUKJIa1a4 Kadeapu 3aralbHONPaBOBUX JUCIHILTIH,
3aCTYIHUK JIeKaHa (aKkyabTeTy MI>KHAPOIHOI TOPTiBIIi Ta MpaBa
KuiBcbKOro HaIiOHATEHOTO TOPTOBEIHLHO-CKOHOMIYHOTO YHIBEPCUTETY

HEAEP>KABHII CEKTOP BE3ITEKU
MIAIIPMEMHULIBKOI AISIABHOCTI
B YKPAIHI

Jlocnioocerno npagosuil cmamyc npueamuux 0OXOPOHHUX NIONPUEMCING MA CIYHCO
be3nexu cy6’€kmis NiONPUEMHUYIMBA 68 KOHMEKCMI AOMIHICIMPAMUHO-Npaso8ux 6iOHOCUH,
PO3p00IEeHO NPONO3UYIL OO0 B0OCKOHANEHHSL IX CIAMYCY.

Kniouoei crnoga: Ge3neka MiANPHEMHHUIBKOI TisUIBHOCTI, MPUBATHI OXOPOHHI
HiANPUEMCTBA, CITy)Ou Oe3neKku cy0’eKTiB MiANPUEMHULTBA, CYy0 €KTH aMiHICTPATHBHO-
MIPaBOBUX BiTHOCHH.

Kpeeyn IO., bank P. Hezocyoapcmeennwlit cekmop 6e€30nacHocmu npeonpuHu-
Mamenvckoi deamenvHocmu 6 Ykpaune. Hcciedosan npagogou Cmamyc YacCHHbIX
OXPAHHBIX NPeOnpusmull U cayxcd OeszonacrHocmu cyOvexmos NpeOnpUHUMAmenbCmed
6 KOHmeKcme AOMUHUCPAMUSHO-NPABOBLIX OMHOUIEHUL, PA3PAdOMAaHvl NPeonoHCeHUs
110 COBEPUIEHCIMBOBAHUIO UX CIamycd.

Knawuesvle cnoea: 6e30MaCHOCTD HpeI[HpPIHPIMElTCHBCKOﬁ JCATCIIbHOCTH, YaCTHBIC
OXpaHHBIC TMPCANPUATUA, CJ'Iy>K6I>I 6e30macHOCTH CY6’BCKTOB npeaANpUHUMATECIILCTBA,
CY6’BCKTI:;I AIMUHUCTPATUBHO-TIPABOBBIX OTHOILICHUH.

IMocranoBka npodsemu. EdexruBHe Ta ycminiHe BUPIIICHHS 3aBaHb,
IO CTOSITh IEpe] €KOHOMIKOK YKpaiHd, 3HAYHOI0 MIipOK 3aJeXHTh Bif
pE3yABTAaTUBHOI AISUTEHOCTI MIANMPUEMHHMIITBA, a TAKOXK BiJl YMOB (DyHKITIOHY-
BaHHS Ta O€3MEKHU MiAMPUEMHUIIBKOT TISIBHOCTI SIK Cy0’€KTa PUHKOBOT
€KOHOMIKH, STKOCTI TIPAaBOTBOPYOTO Ta 3aKOHOTBOPUYOTO TPOIIECY, SIKUI MTOBH-
HEH OIEPATUBHO pearyBaTd Ha 3MiHU B PHHKOBOMY IIPOCTOPIi: HA MOCHJICHHS
npoiiecy rioOaiizamii, mosiBy HOBUX TEXHOJOTIH MIaxpaicTBa, KOPYIIIIO,
KpUMiHAJIBHI isTHHSI Ta 1HII 3arPO3H I AMPUEMHUIIBKIN TisSTHHOCTI.

Cy4acHi CKIIaJHi 3aBJaHHs, SIKi TIOCTAIOTh Mepe MiITPUEMHAIITBOM
y 3B’SI3Ky 3 IHTETpaIli€l0 10 PETIOHAILHUX Ta CBITOBUX €KOHOMIYHHMX PUHKIB,
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BHMararoTh, 3 OJHOro OOKY, IIBHMJIKOi ajanTaiii 70 HOBUX yMOB BEJICHHS
0i13Hecy y OUIbII KOPCTKOMY KOHKYPEHTHOMY CEpEIOBHII, a 3 1HIIOTO —
30epeKEeHHsI HasIBHUX IMO3UILIIM Ha PUHKAxX 30yTy, 3aXMCTY BIACHUX E€KOHO-
MIYHHX IHTEPECiB, 3a0€3MEUEHHS CTAIOTO PO3BUTKY.

OO0’ eKTUBHI TPYAHOIII, TIOB’s13aHI 31 CKJIQJHOIO TIOJITUYHOIO CUTYAITIEI0
B HamIii nepkasi (B Tomy uuchi npoBeaeHHs ATO), cBiTOBoOO (iHaHCOBO-
€KOHOMIYHOIO KPH3010, 3yMOBITIOIOTH CEPHO3HI 3aTPO3H Ta PUUKH s Oi3HECY.
['anbMyHOTh PO3BUTOK TMIANPUEMHUIITBA 1 Taki (aKTOpH, SIK: KOPYIIIis,
xa0apHHIITBO, OIOPOKPATHU3M, OE3MPUHIIMITHICTH Ta MPOJAKHICTh OKPEMUX
MPEICTABHUKIB CyIOBOT BJIa/IA Ta MPABOOXOPOHHUX OPTaHIB.

Came Tomy 3a0e3medeHHS O€3MEKH MiANMPUEMHHULIBKOI iSTTBHOCTI
HaOyBae OCOOJIMBOI aKTyaJbHOCTI, BUMAarae KOHIICHTpAIli 3yCHJb 3 OOKY
cy0’€KTiB MiAIPUEMHUIITBA Ta TOTPEOyeE MATPUMKH 3 OOKY JEprKaBH.

BpaxoByrouu, 1o icHyro4a cucTeMa OpraHiB myOmigHOi aaMiHicTpa-
Iii, sika 3A1MCHIOE Jep)KaBHE PETYIIOBAHHS PI3HUX CYCIUIBHHUX BiJIHOCHH,
y TOMY 4YuCil i y cdepi MiANTpUEMHHULITBA, TIepeOyBa€e y MOIIYKY ONTHMAIIb-
HOTO MEeXaHi3My (DYHKIIIOHYBaHHS, aKTYaJIbHOIO € MOTpeda y po3poOieHH1
pI3HUX KOHIIENITYaJIbHUX MOJENEeH CHUCTeMH CyO €KTIB aJMiHICTPATUBHO-
MPaBOBUX BIIHOCHH 3a0e3medeHHs1 O0e3MeKH MiaMPUEMHUIIBKOT AiSIBbHOCTI.
OpxHuM 13 TakuX Cy0’€KTIB € HEJIEPKABHUM CEKTOp Oe3MeKu.

AHai3 ocTaHHiX aochaikens i myOaikamiii. Oxpemi nHUTaHHS
aJIMiHICTPaTUBHO-TIPABOBOTO 3a0e3MeueHHs O€3MeKH MiAMPUEMHHIIBKOT TisTh-
HOCTI B YKpaiHi cTaju MpeaMETOM HayKOBUX JociimkeHb B. b. ABep’siHoBa,
B. B. Kosanenka, B. B. Kpyrora, B. I. Kypuna, B. A. Jlinkana, B. I1. Harpe-
OenpHOTO [1—6] Ta IHIIKUX MPEJCTABHUKIB HAYKH aJMIHICTPAaTUBHOTO IMpaBa
Ta JIEPKABHOTO YIIPABIIHHS.

OpHak pO3TIISTHYTI MOJOXKEHHS CTOCYIOTHCS 371€OUTBIIIOT0 3aralbHIX
npobJeM Ta JeTaabHO HE BUCBITIIOIOTH MUTAHHS aMiHICTPATHBHO-TIPABO-
BOTO 3a0e3MeueHHs] OE3MeKH MiANPUEMHHUIIBKOI TISIIbHOCTI HEIEePKaBHUM
CEKTOPOM OE3MEKH.

MeTor0 cTaTTi € JOCHIIPKEHHS HEIEPKaBHOTO CEKTopa Oe3IMeKH
MIAIPUEMHUIIBKOT AISUTBHOCTI K Cy0’€KTa aJMIHICTPaTUBHO-TIPABOBUX
BIJIHOCHH Ta (pOpMYBaHHS MPOMO3HUIIIN IIOJA0 PO3B’SI3aHHSA MPOOJIEM, SKi
BUHUKAIOTH M1/ yac 3a0e3meueHHs 0e3MeKn i IPUEMHUALIBKOT TIsITEHOCTI.

Martepianu Ta MeToaM. MeTONOJOTIYHY OCHOBY JOCIIKCHHS
CTAHOBUTH CYKYIHICTh (D1TIOCOPCHKUX, 3araIbHOHAYKOBUX Ta CHEIIaIbHUX
M1X0/IiB, MPHUHIIMIIB Ta METO/IB HAYKOBOTO Mi3HaHHA. Y Tporeci podboTu
BUKOPUCTAaHO MJIaJIEKTUYHANA (OPMaATBbHO-IOTMAaTHYHUH, TOPIBHSIIBHO-
MIPABOBUI METOAM, a TAKOXK METOJ CTPYKTYPHOT'O Ta CHCTEMHOT'O aHaTi3y.

OCHOBHI TIOJIO)KEHHSI Ta BUCHOBKHM CTaTTI IPYHTYIOTBCS Ha IMiJICTaBl
EMIIPUYHOTO JTOCIIKEHHS, 0COOMCTHX CIIOCTEPEKEHB, OMPAITIOBAHHS HAYKO-
BUX MyOJiKaIii, aHami3y IOpUANIHOIL JiTepaTypH Ta 3aKOHOJaBUHX aKTiB.

Pe3syabtatn pocaimkennsi. HenepikaBHuii cextop 3a0e3mnedeHHs
Oe3rmeKku MiANPUEMHHUIIBKOT TiSJIBHOCTI B YKpaiHi CKIAJa€ThCS 3 JIBOX
OCHOBHHX THIIIB Cy0’€KTIB: MPUBATHUX OXOPOHHHX IMIJIPUEMCTB Ta CIYKO
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Oe3rneku Ccy0’€KTIB MiANpHEMHHUITBA. JI0 1IbOTO CEKTOpa BXOAWTH HHU3Ka
IHIIMX CYO’€KTIB (IETEKTUBHI CTPYKTYpPH, 1H(POPMAITIHI CTyKOH, aHATIITHYHI
Ta KOHCYJBTAIlIiHI [IEHTPH), B3aEMOOOYMOBIICHICTh (DYHKIIOHYBAHHS SIKUX
HACTUTBKM CKJIQJIHA, IO BOHM MOXYTh ICHYBaTH SK B aBTOHOMHOMY
pPEeXH1Mi, TaK 1 B TICHOMY B3a€MO3B’SI3KY.

[Ipo mepcrekTuBY pO3BUTKY OE3MEKOBO TisSUTEHOCTI CBITYUTH CBITOBUI
JIOCBiJ, a/pke caMme HeIep)KaBHI CTPYKTYPH B OCHOBHOMY W BHPIIIYIOTH
3aBaaHHs Oe3rneku miAnpueMHUITBa. Hapasi cuctema Hefep)kaBHOI Oe3neku
nepeadavae MPakTUYHO TOBHUN KOMIUIEKC TOCHYT y cdepi opranizarii
3aXUCTY MIANMPUEMHHITBA Ta Oi3HECYy, a came: (i3UYHy OXOpPOHY 00’ €KTIB
Ta Cy0 €KTIB TOCMOAPIOBAHHS, CYNPOBi BaHTaXIB, TEXHIYHUHA 3aXUCT BiX
HECaHKI[IOHOBAHOTO JOCTYIY /10 KOH(iAeHITHOT 1HpOopMaIlii, TpoBeACHHS
OyXTrajaTepchKOro, KaJpoBOro, EHEPreTHYHOTO Ta 1HIMX BHUIIB ayANTY, HaTaHHS
iH(pOpMaIliifHO-aHATITHYHUX Ta KOHCAITHHTOBHUX IOCIYT IOAO OEe3MeKH,
IOPUINYHOT IOMMOMOTH Ta KOHCYJIbTAIlIN, OpraHizaiii 3aXucTy KOMepIiiHO1
Ta€EMHUII, HAaJaHHS TOCIYT 3 MEepemiAroToBKU (axiBiliB B iHPopMaIliitHO-
aHANITUYHIA cdepi, METOAWYHOI JOTOMOTH B OpraHizamii Ta PO3BHUTKY
TiSUTBHOCTI Ty X0 Oe3neku, 00poThOu 3 peraepcTBoM Ta iH. [3, c. 63].

3 ormany Ha OOCTaBMHHM, SKI CKJIANWCA y HaIlid KpaiHi 010
3a0e3mnedeHHss Oe3MeKu MiANMPUEMHHUIIBKOI MisUIbHOCTI, BUHUKAE TMUTAHHS
JOIUTEHOCTI BiTHECEHHS HEJIEP>KaBHOTO CEKTOpa OE3IMEeKH MiAIPUEMHUIITBA
JI0 CUCTEMH CyO’€KTIB aMIHICTPATUBHO-TIPABOBUX BITHOCHH. 3 OHOTO OOKY,
HEeJepKaBHUU CEeKTOp Oe3MeKd BUCTYMAE K CYO €KT TrocroiaproBaHHS,
ajpke, BiMMoBigHO 10 cT. 42 ['ocrogapchkoro Kojekey YKpaiHu, 37iHCHIOE
TISUTBHICTE 3 METOI0 OJEp)KaHHA MNpUOYTKY Ha BIACHUN pH3HK [7].
3 IHIIOTO, — HEACPKABHUM CEKTOp 3a0e3MedeHHss Oe3MeKu MiAPHUEMHUIIBKOT
JSUTRHOCTI MOYKHA BITHECTH JIO CUCTEMH CYO €KTIB aIMiHICTPATHBHO-TIPABOBUX
BigHocuH. B. B.TamyHpko koHCTaTye, mo Cy0’€KTH TOCHOAApIOBAHHSA
3aiiMal0Th BAXKJIMBE MICIIE B CHCTEMI Cy0’ €KTIB aIMiHICTPAaTHBHOTO IpaBa.
CamMe BOHM € MEPBUHHHUM JKEPEJIOM CTBOPEHHS HAIllOHAJIBHOTO BaJIOBOTO
POIYKTY, 3a0€3MeueHHs] BHCOKHX MaTePiaIbHUX CTAHIAPTIB AJI TPOMAISTH
VYkpainu Ta HarioHanbHOI O6e3meku kpainu. [lopsa 3 pUHKOBUM MeXaHI3MOM,
no0yJ0BaHMM Ha HOpPMax IMBUIBHOTO 1 TOCHOAAPCHKOro IpaBa, Cy0’€KTH
TOCHOJAPIOBAHHA TAaKOX € HOCISIMU IYOJIIYHHX TpaB 1 aIMiHICTPAaTUBHUX
000B’s3KiB, OCKUIBKM y BCiX 0€3 BHHATKY KpaiHax CBITy Aep:kaBa BTpY-
YAETHhCSl Y PUHKOBY €KOHOMIKY O1IBIIIOK YM MEHIIIOK Miporo [8].

HenepxaBuuii cextop Oe3meKku MmiIpUEMHUIITBA, 3aJICKHO Bl HU3KH
YMHHYKIB, HAAUJICHUHA aMiHICTpAaTUBHOIO TpaBocy0’ exTHiCTIO. B. B. ["aimynbpKo
MOJIUISIE TpaBa Ta 000B’SI3KK Cy0’€KTIB TOCIOJAPIOBAHHS Ha JBI KaTeropii:
3arajibHi, NMPUTAMaHHI BCIM CYy0’€KTaM TOCTOJapIOBaHHS, Ta CHEIlalbHI,
SIKi BCTAHOBJIFOIOTHCS JIMIIE MIOJAO0 TUX CYO’€KTiB, IO 3IACHIOIOTH TEBHI
cnerudivHi BUIU MisUTbHOCTI. J[0 3araibHUX aaMiHICTPaTUBHUX O00OB’SI3KIB
cy0’€KTIB TOCTIOJapIOBAHHS BiH BITHOCHUTH:

» CBO€YACHy Ta B IMOBHOMY O0CS3i CILIaTy MOJATKIB 1 IMyOJIIYHUX

000B’I3KOBHUX COIIaJIbHUX IIATEKIB;
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» OTpUMaHHS JHIEH3Ii JJI 3MIHCHEHHS THUX BHJIB TOCIOJIAPCHhKOI
JUSUTBHOCTI, OO0 SKWX 3aKOHOJABCTBO Tepeadavyae HEOOXITHICTh
OTPUMAaHHS CHEIiaTbHOTO JTO3BOIY;

» JOTPUMAaHHS BUMOT aHTHMOHOITIOJIbHOTO KOHKYPEHTHOTO 3aKOHO-
JTaBCTBA;

> 3a0e3neycHHs OC3MeKH BUPOOHUIITBA (EKOJIOTTYHOI, MOMXKEKHOT,
pamiamiiftHoi, caHITapHO-EMiAeMIONIOTIYHO, 010 OXOPOHH TIpalli
TOIIO) Ta iH. [8].

PisHomaniTHI rocniogapcbki ctpyktypu B. K. KonmakoB BBakae cy0’ek-

TaMU aJIMiHICTPATUBHO-TIPABOBHX BiJHOCHH, 3a3HAYal0ud, IO HA HHX, SIK
1 Ha BCl 1HIII opraHi3arii, HOpMaMH aJMiHICTPATUBHOTO TpaBa MOKIAIEHO
000B’SI30K JOJEPKYBAaTH MMOXKEKHHUX, CaHITAPHUX Ta IHIIUX 3arajibHO-
00O0B’A3KOBMX HOPM 1 mpaBwi (BUTpaTa EJIEKTPUYHOI €Heprii, cruiara
opeHu Ta iH.) [2, c. 53].

JlocuTh CKIIaJHy 3a CTPYKTYPOI CHUCTEMY CYO’€KTIB ajMiHICTpa-
TUBHOTO MpaBa npornonye B. M. beB3eHKO BiANOBIIHO A0 JBOX OCHOBHHX
KpPHUTEPiiB ydacTi y myOIiYyHO-IPAaBOBUX BIJHOCHMHAX, 00CATY 1 3MICTY
ix moBHOBaxkeHb [9, c. 101]. M. B. KocTiB kmacugikye rpynu cy0’€kTiB
a/IMIHICTPAaTUBHUX MPABOBIIHOCHH 3a PI3HULICIO Y MIOBHOBAXEHHSX, CTPYKTY-
pOIO Ta MPaBOBUMH BIACTHBOCTSIMU. [0 OHI€T 3 TaKuX Tpym BiH BiTHOCHTH
HiANPUEMCTBA, YCTAHOBU W OpraHi3aiii, a TakoX OpPraHW TPOMAICHKHX
oprasizaifiif, BAKOHaBYO-pO3MOPsIAYl CTPYKTYPHU OPTaHiB MICIIEBOT'O CaMO-
BpSTyBaHHS, aMIHICTpaIll MIMPUEMCTB, CTPYKTYPHI YaCTUHHU MIAMPHEMCTB,
yCTaHOB, opranizamiii [ 10, c. 31].

Amnami3 (axoBoi jiTepaTypu Ta OCHOB TeOpii aJMiHICTPAaTUBHOTO
npaBa CBIJYUTH, LI0 HEJEPKaBHUM CEKTOp O€3MeKH MiANpUEMHUIITBA
€ YaCTUHOIO CUCTEMH CY0’ €KTIB aI[MlHICTpaTI/IBHO NPaBOBHX BiJTHOCHH y C(pepl
3a6e3neueHHs Oesleky HiANPHEMHHILKOI AiSILHOCTI. IX oprawizariiiHo-
NPaBOBa JISJILHICTh PETryJIIOETHCS HOPMATUBHO-IPABOBUMHU aKTaMU, 3T1IHO
3 SAKAMU BiIOYyBa€ThCsl TMPOIEC JIETITUMAII CYO’€KTIB HEIEpKaBHOTO
cexTopa 0e3meKw, CIuIaTh HUMU MOAATKiB, 300piB, BiApaxyBaHb, BAKOHAHHS
BUMOI' OXOpPOHHU TMpalli BIiAMOBIIHO JI0 BCTAHOBJIEHUX KOMIIETEHTHUMU
opraHamMH Jep>KaBHOI BJIaJId MPaBUJI, JOTPUMAHHS YMOB KOHKYPEHTHOTO
3aKOHOJIaBCTBA.

Craryc HeIep)KaBHOTO CEKTOpa OE3MEeKH MiAMPUEMHUIITBA SIK YACTUHH
CHUCTEeMH CYO’€KTIB aaMIHICTPATUBHO-NIPABOBUX BITHOCHUH IOJISITAE B aaMi-
HICTPATUBHO-TIPABOBUX 3acajlax IX peecTpalii Ta JIKBigamii, a TaKoxX
JesIKUX MyONMYHUX MpaBax Ta aJAMIHICTPAaTUBHUX OOOB’S3Kax y MpoIieci
3MIMCHEHHS TiANPUEMHHUIIBKOI TISIIBHOCTI, 30KpeMa 11010 MMUTaHb JIIEH3Y-
BaHHs, cepTudikallii, maTeHTyBaHHS, CIUIATH IMOJATKIB, 300piB Ta I1HIIHUX
000B’SI3KOBUX COIIATBHUX TUIATEXKIB, JOTPHUMAHHS BUMOT TPYJIOBOTO, IIPHPOIO-
OXOPOHHOTO Ta €KOJIOTIYHOTO 3aKOHO/IABCTBA.

3aBmaHHs, K1 BUPINIYE HEJCPKABHUM CEKTOp 3abe3rmeueHHsT Oe3NeKu
MIITPUEMHHUIIBKOT JISTIBHOCTI, 3aKOHHUX TIpaB Ta 1HTEpPECiB Cy0’ €KTIB MiJI-
MPUEMHUIITBA, CIPUSIOTH 3araJIbHOMY TIPOIECY PO3BUTKY IiANPUEMHUIITBA
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B YKpaiHi. 3a TakMX YMOB HeJlep>KaBHa cucTeMma 3ale3neueHHs Oe3neKu
HiANPUEMHUIITBA BUCTYNA€E 00’ EKTUBHUM COIO3HUKOM JIEPKaBHOI CHCTEMH,
IIe BU3HAYAE MOKJIMBICTH 1 HEOOXITHICTh B3a€EMOJIl OpraHiB Aep>KaBHOI
BIQJM 3 TPEJACTABHUKAMH CEKTOpa HEIEp)KaBHOI CHCTEMU OE3IeKH ITiJl-
NPUEMHULITBA.

CkJ1a1oBOIO HEZIEPKABHOI'O CEKTOpa OE3NEKU € MPUBAaTHA OXOPOHHA
TisSTBHICTB. J[711 BIOCKOHANIEHHS OXOPOHU OO0 €KTIB JIEP’KaBHOI Ta 1HIIMX
¢bopM BIACHOCTI CTBOPEHO MOJIIII0 OXOPOHHU SK OJHOTO 3 IEHTPaJbHUX
OpraHiB, IO 3iHCHIOE OXOpoHY BiacHOCTl. Y 4.1 cT.41 Konctutymii
VYkpaiHu 3aKpirieHo, MO «KOXEH Ma€ IMpaBO BOJOJITH, KOPUCTYBATHUCS
Ta PO3MOPSKATUCS CBOEIO BJIACHICTIO, pe3yJIbTaTaMU CBO€I 1IHTEIEKTYalb-
HOT, TBOPYOI AISUIBHOCTI», @ 4. 4 1€l CTaTTi 3a3HaYae, M0 «HIXTO HE MOXKE
OyTu mpoTunpaBHO 1Mo30aBieHui paBa BiaacHocTi. [IpaBo mpuBaTHOI Biac-
HocTi € HemopymHuUM» [11]. [lepxaBa neneryBana (yHKIIIO OXOpPOHHU
BJIACHOCTI TaKOXK MPUBATHUM IPABOOXOPOHHUM MiJIpueMcTBaM. BinmosigHo
1o ct. 1 3akony Ykpainu «IIpo oXOpoHHY IsIIbHICTEY», Cy0’€KTOM OXOpPOH-
HOI JiSUTBHOCTI € Cy0’€KT rocroaaproBaHHs Oyab-sKOi ()OpMHU BIACHOCTI,
CTBOPCHHMII Ta 3apeecTpOBAaHMU Ha TepuTOpii YKpaiHW, MmO 3AiiCHIOE
OXOPOHHY MiSJIbHICTh Ha MIACTaBl JIIEH31], OTPUMAaHOi Y BCTAHOBJICHOMY
nopsaaky [12].

I3 3a3HaueHOTO (hOPMYITFOBAHHS MOHATTS Cy0’ €KTa OXOPOHHOT JisTh-
HOCTI BUILIMBAE, 110 MPHUBATHI OXOPOHHI MIJMPHUEMCTBA I BUKOHAHHS
GyHKIT OXOpOHHU, SKI € CKJIAJOBOK KOMIUIEKCY MpOIECy 3a0e3meueHHs
Oe3IeKy MiIMPUEMHHIITBA, MOKYTh 3IIICHIOBATH JISUTBHICTH TIJIBKH HA OCHOBI
oTpuMaHoi iinensii. BiamosigHo 1o ct. 4 3akony Ykpainu «IIpo oxopoHHy
niseHICTEY [12], 1. 6 3akony «IIpo mineH3yBaHHS BHIB TOCIOAAPCHKOT
nistbHOCTI» [13] Ta moctanoBu KaGinery MinictpiB Ykpainu «IIpo 3a-
TBEPIDKEHHS TIEPETTiKy OpraHiB JineH3yBaHHsD [ 14], MiHicTepCTBO BHYTPILIHIX
crnpaB yxBaimio Hakas «IIpo 3aTBeppxeHHst JIieH31MHUX yMOB POBAKEHHS
OXOpPOHHOI AismbHOCTI» [15]. 3rilHO 3 HUM TPUBATHUM OXOPOHHUM IIiJI-
IPUEMCTBAM MOTPIOHO MPOUTH MPOILEAYPY JiLEH3YBAHHS IS 311HCHEHHS
OXOPOHHOI JISUIBHOCTI. Y pa3l yCHIITHOTO BUKOHAHHS BUMOT IIBOTO Ti3a-
KoHHOTo HopMatuBHOTO akta MBC Vkpainu Bumae milneH3it0 cyO’€KTy
HEJCPXKABHOTO CEKTOpa Oe3meKd MiNPUEMHHUIITBA HA TPABO 3aiiMaTHCs
OXOPOHHOIO JISITBHICTIO.

Ha mepmuii moruyisin, mpuBaTHI OXOPOHHI MiANPHEMCTBA MepeOyBa-
I0Th y MEHII BUTIAHOMY CTaHOBHII, HDK TIOJIIIS OXOPOHH, Y 3B’S3KY
3 000B’SI3KOBOIO TIPOIIEYPOIO JIIIEH3YBaHHS CBO€1 JisutbHOCTI. OMHAK OTpH-
MaHHS JIiIIeH31i TPUBATHUMHU OXOPOHHUMH IMAMPUEMCTBAMU — HEOOX1THUHN
3axig Jep)kaBu ISl TIABUINEHHS €(PEeKTUBHOCTI OXOpPOHM HUMHM MaiiHa
¢i3nIHEX Ta IOPUANIHUX OCiO.

JUJisl IOBHOLIIHHOTO TpoIiecy 3abe3mneueHHst Oe3NeKH MiAIpPUEMHHIIb-
KOi MisUTBHOCTI JOIIIBHUM MOKE€ OYTH Halaro/pKEHHs B3a€MOJIi MOl
OXOpPOHH Ta MPUBATHUX OXOPOHHMX MIANPHUEMCTB HA MAPUTETHUX 3acajax.
3 yxBaneHHsAM 3akoHy Ykpainu «[Ipo OXOpOHHY MisUTBHICTB», SKHH MICTHUTDH
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po3nain 5 «B3aeMozist cy0’€KTiB OXOpOHHOT AISTILHOCTI 3 MPAaBOOXOPOHHUMH
opraHaMy Ta TPOMAaJChKICTIO», MOXKJIMBICTh OpTaHi3allii mpolecy CIiBIpari
TOJIIIIT OXOPOHU SIK TPABOOXOPOHHOI CTPYKTYpU 3 HEAECPKABHUMHU OXO-
POHHUMH TiITPUEMCTBAMHU HaOyIa MPaBOBOTO MiATPYHTSL.

3a J0MOMOror OpraHizallii B3aeMO[li HeAEepkKaBHUX OXOPOHHHUX
MIAIPUEMCTB 3 TIAPO3AiIaMU OpPraHiB BHYTPIIIHIX CIpaB MoOxke OyTu
JOCSITHYTO MaKCHMallbHE BUKOPHCTAHHS MOMJIMBOCTEH KOXKHOI 31 CTOpIH,
AKI BHUKOPHUCTOBYIOTh pi3HI 3ac00M 1 METOAM BHUPIMIEHHS ITOCTAaBJICHUX
nepeq HUMHU 3aBAaHb. llum BpemrTi-pemT 1 3a0e3MeuyeThcsl YCHIITHE
BHKOHAHHS 3araibHuX e [16, c. 140].

Ax moka3ye aHami3 MPaKTUYHOI B3a€EMOIi MIAPO3ITIIB OpraHiB
BHYTPIIIHIX CIPaB Ta HEAECP)KABHUX OXOPOHHHX IiJIPUEMCTB, HEBUPIIIE-
HICTh AESKUX MPABOBUX Ta OpraHi3aliiHUX MUTAHb 3aBa)Xka€ €PEKTHBHO
BUKOHYBAaTH OXOPOHHI (yHKii. 3a3Buuail iX B3a€MOisl IPYHTYEThCS Ha
YCHOMY JIOTOBOpI, IO YHEMOXIJIMBIIIOE€ YCIIIIHUI MpoLec MiNpUeEM-
HULBKOI AISIJIBHOCTI.

AHaJti3 ycboro KOMIUIEKCY IPOOJIEMHHIX MUTaHb B3a€MOIIT MiAPO3Ii-
JiB OpraHiB BHYTPIIIHIX CIpaB, 30KpeMa MOJIMii OXOPOHH Ta MPHUBATHUX
OXOpPOHHUX MIAMPUEMCTB, MOXKE OyTH OCHOBOIO OKPEMOTO KOMIUIEKCHOTO
HAyKOBOTo JociijpkeHHs. OAHaK Al YyCYHEHHs OJHI€l 3 MpOrajuH TYT
nopeyHuM Oyzae nomoBHeHHs cT. 18 3akony VYkpainu «IIpo oxoponHy
TiSTBHICTRY TakuM TyHKTOM: «[lim 4ac mpoBemeHHs 3ax0JliB MO0 3aIo-
OiraHHsT TMPaBONOPYIICHHSM JIOMYCKAEThCS 3allydeHHS YINOBHOBA)XKCHHX
MPAIiBHUKIB Cy0’ €KTIB OXOPOHHOI JisUTBHOCTI 10 3A1MCHEHHS iH(pOpMAIliii-
HOro OOMIHY Ta HaJIAaroJKEHHS JIJIOBUX KOHTAKTIB Y BCTAHOBJIECHUX MEXax
31 CMiBpOOITHUKAMHU TIPABOOXOPOHHHUX OPTaHiB 3 METOI0 KOOPJUHAIII] MpaBo-
OXOPOHHOI AISTBHOCTI II0/I0 3aM00IraHHs Ta MPUIMTUHEHHS PABOMOPYIIECHDY.

s yHidikamii 3akoHOZaBCTBa y cepi OXOPOHHOI MiSUTBHOCTI SIK
YaCTUHU KOMIUIEKCY 3a0e3MedeHHsi Oe3MeKH MiAIpUEMHHIITBA, 30KpeMa
3akoHIB Ykpainu «IIpo HamionansHy momirmito» [17] Tta «IIpo oxopoHHy
JUSUTBHICTBY JTOIUIBHUM CTaHE BHECEHHS JOMOBHEHHS /10 YMHHOTO 3aKOHY
«IIpo HalioOHAIBHY TMOJILIIO» Y BUIVIIAI OKPEMOTO PO3ILIY 3 TaKOIo
Ha3BOIO: «B3aeMOBIIHOCHHM TPABOOXOPOHHHX OpraHiB 13 Cy0’e€KTamu
OXOPOHHOT JISITEHOCTIY.

OyHKIii 13 3a0e3neueHHsT Oe3MeKH MAMPUEMHHIITBA MOXKYTh BUKOHY-
BaTH MPHUBATHI OXOPOHHI MIAIPUEMCTBA, IO € CTPYKTYPHUMHU MiAPO3iIaMu
cy0’€KTa MANPUEMHUIIBKOT TISUTBHOCTI.

Cy0’exkTH TianIpUEMHHANTBA (DAKTUYHO 3 TIOYATKOM CBOEI JisSUTBHOCTI
CTBOPIOBAJIM CIIYXKOM O€3MEeKH MiIPUEMCTB, SKI MPOUIUIN MOBHUHN IIIISAX
€BOJTIONIT 10 piBHS MPOGECIHHUX CTPYKTYP, MAKCUMAIBHO TTOBHO aJanTyIo-
YUCh 10 peamizanii 0e3mexkoBUX MOTped, 3aleKHO BiJ YMOB 1 HampsMiB
€KOHOMIYHO1 JisbHOCTI. BOHNM — HaWaKTUBHIMINK 1 HAMOUIBII TIATOCIIPO-
MOKHUI KOPHCTyBay, HAMYUCIICHHIIIA 1 Hapi3HOMAaHITHIIIA 3a OpraHi3a-
i€ 1 hopMaMu isTTLHOCTI CKIIaioBa iHAycTpii 6e3neku [17, c. 64].
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3a cyyacHHX (pIHAHCOBO-€KOHOMIYHHUX MOTPSICIHb €()eKTUBHUI MPOIIEC
3a0e3nedeHHs Oe3MeKy MiANPUEMHUIITBA BUMAarae CTBOPEHHsI Ha MiJNpH-
€MCTBAxX BJIACHUX CITyKO Oe3reku, Meta (yHKIIOHYBaHHS SIKHUX — CBO€YACHE
BUSIBJICHHS 1 3aro0iraHHs 3arpo3aMm, CTBOPEHHs Cy0’€KTOM MiAIMpUEMHHUII-
TBa CIIPUATIMBUX YMOB JUJISl IOCATHEHHS] METH JTISJTBHOCTI.

Coyx0a 6e3reku miAIpreEMCTBA, 0 OPTaHi30BYE Ta KOOPIUHYE CUCTE-
MY KO>KHOTO 1HIMBIAYaTBHOTO CY0’€KTa MiIPUEMHHIITBA SIK HOTO CTPYKTYPHUIA
MiAPO3ALUI, 30CEPEHKYIOUN KOHIICNITYyaIbHI LIl Ta pECypcH, € Oe3nocepeaHiM
MPOBIAHUKOM TOJITUKH TIAMPHEMCTBA B acCMEKTI OpTraHi3aiii BiIacHOI
Oesmexu. lle Hacammepen HasBHICTH HA MIAOPUEMCTBI MOBHO(POPMATHOT
ciry>xOu Oe3IekH, sika 3aCTOCOBYE y POOOTI ONepaTUBHO-TEXHIYHI Ta KBa3i-
npollecyalbHi 3aXO0Jld, BTPYYAEThCS y Ti BIAHOCHHH, SKI € 4YITKOIO
NPEepOraTUBOIO JINIIE NEIKUX Jep>kaBHUX opraHiB [18, c. 339].

Amnami3 (¢$axoBoi JiTeparypud Ia€ 3MOTY MIATBEPIUTH BaKIUBICTH
GyHKIIIOHYBaHHS CTy>K0 OE3MeKH Ha MiANPUEMCTBAX, TJI00ANTbHE 3aBIaHHS
SAKUX TMOJIATAa€ Yy HaJaro/PKeHHI MOBHOI[IHHOTO KOMIUIEKCHOTO MpOIECy
3a0e3evyeHHs1 Oe3MeKH MiAMPUEMHHUIITBA.

BpaxoByroun CHekTp MOXIMBHX 3arpo3 Oe3IeKH ITiIMPHUEMHHIITBA,
C.II. MimeHko BUIIIUB Taki HaNpsSMH JiSUTBHOCTI CIIy)KO Oe3meku
mianpueMctBa: ¢iznyHa Oe3neka 00’€KTiB MiANMPUEMHHULIBKOI MiSITBHOCTI:
OyniBenb, CIIOpPyY/, MAIlTUH, MEXaHI3MiB, TOBAPHHX 3aIlaciB, CHPOBUHU, (iHAH-
COBUX pecypciB; iHpopmarliiiHa Oe3neka, 3aXucT 1HGOPMAIIHHUX MEPEK,
pecypciB, IporpaMHHX 3ac00iB, @ TAKOXK 00’ €KTIB IHTENEKTYyaJIbHOI BIIACHOCTI
Ta IHIIUX HEeMaTepiaJbHUX aKTHUBIB, BKIIOYAIOYM MAWHOBI IHTEpPECH ydac-
HUKIB IiIIPUEMHUIIBKOT MiSUTPHOCTI; FOpUAMYHA Oe3IeKa, i SKOK POo3yMi-
€ThCS KOMIIETEHTHE O()OPMIICHHS MOPSAIKY 1 YMOB 3A1MCHEHHS AiSUTBHOCTI;
Oe3reka TepcoHally, TeXHika Oe3meku, ocobucTa Oe3rmeka MiampueMIIs,
TOTI-MEHEDKMEHTY, Oe3IeKa MioBux BimHOCHH [19, ¢. 192].

J10 OCHOBHMX HaMNpsMIB JTisJILHOCTI CIYK0 O€3MeKy Ha MiANMPUEMCTBI
O. M. Cymenp BiTHOCHTbH: MOHITOPUHT BHYTPIIIHIX Ta 30BHINIHIX TPOLIECIB
Ha MIOPUEMCTBI, iX KOHTPOJIb 3 METOI0 HEIOIYIICHHS HeOe3MmeyHOro
PO3BUTKY TOIi; BUSBIIEHHS peaJbHUX Ta MOTEHUIWHUX 3arpo3 y BHYTpILI-
HBOMY Ta 30BHIIIHbOMY CEpPEOBHILII; BU3HAUEHHS BJIACHUX 30H BPA3JIMBOCTI
Ta mepeOyBaHHs 3aco0iB iX eniMiHamii, MacKyBaHHA a00 3aXMCTy; BHBUYCHHS
KOHKYPEHTIB — iX TMOTOYHOTO CTaHy Ta NEPCIEKTHB PO3BUTKY, IUIAHIB,
MOYJIMBOCTEH, KaJpiB, peCypCiB, TEXHOJOTIYHMUX Ta €KOHOMIYHUX HOBHHOK,
BHYTPIIIIHIX 1 30BHIMIHIX ()aKTOPIB, IX CUIBHUX Ta CIAOKUX CTOPIH; BUBYCHHS
KOHTPAreHTIB; OpPraHi3alliio Ta CyMpoBi KaapoBoi poOoTH; Pi3MuHy OXOPOHY
00’€KTIB, MPOIIECIB, MEPCOHATY; PO3pPOOJIEHHS Ta BIIPOBAHKEHHS CIEIiallb-
HUX PEKUMHUX 3aXO/lIB, 110 YHEMOXJIMBIIOIOTH a00 YCKIIAIHIOIOTh CIIPOOH
3aBIaHHS 30UTKY MiAMPHEMCTBY, Y TOMY YHUCIHI (Pi3UTHOT MIKOIU; 6OPOTHOY
3a PUHOK 1 pecypcu METOJaMH, IO BHUXOASATh 3a MEXI TPaJHIIIHHOTO
MapKeTHHTY; 301p HeoOXimHOoi iHdopMaIlli, y TOMy YHUCII 3a JOIMOMOTOI
TEXHIYHUX 3aC001B HA MiIPUEMCTBI Ta 110332 HOTO MEKaMU; aHATIITUKY, OLIIHKY
iH(poOpMaIliil; BUSBICHHS TEHICHIIN, MPOTHO3M; BUPOOICHHS PEeKOMEHIAIlN
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CTPATETIYHOTO XapaKTepy; BHYTPIITHI PO3CIiAyBaHHS MOIN Ha MiITPHUEMCTBI
Ta B 30HI HOro iHTEpeciB; ydacThb y 3axojaxX MIANMPUEMCTBA (BHUCTaBKH,
Npe3eHTallii, MeperoBopy, 3B’ sI3KU 13 TpoMaackKicTio, PR-kammaHnii Tomro);
ayJIUT 3 TO3HII] eKOHOMIYHOI O€3MeKH MAMPUEMCTBA TIPOEKTIB Ta 3aXO/iB,
MOIIYK CJIAOKMX MICI[b Ta BapiaHTiB mojinmenHs [18, c. 295].

3abe3nedyenHs (iHaHCOBOi Oe3meku CyO’ €KTIB IMiIMPHEMHUITBA —
BOXJIMBUN HANpPAM AiISUTBHOCTI CIyKO O€3MeKH, TOJIOBHOIO METOI0 SKOTO
€ Oe3rnepepBHE MIATPUMAHHS TaKUX MapaMeTpiB PiHAHCOBO-KPEAUTHOI cdepu,
110 320€e3MeuyI0Th BHYTPILIHIO i 30BHIIIHIO 30aNaHCOBAHICTh. IX 3HAYEHHS
MaroTh OyTH JOCTaTHIMH Ui €()EeKTUBHOTO (YHKIIOHYBAHHS €KOHOMIKH,
a MEXaHI3MH, M0 BUKOPHCTOBYBATUMYTHCS TPH IbOMY — 3JaTHUMU
3a0e3MeuyBaTy HaJeXKHY CTIHKICTh 10 3arpo3 [20, c. 121].

Buknanene miaTBepmKye BaKIMBICT CTBOPEHHS Ta 3aJTydEHHS CITYKO
0e3MneKH MmiAMPUEMCTB JI0 aKTUBHOI JisSUTBHOCTI Cy0’€KTIB IMiAMPUEMHUIITBA,
OJIHAK B YKpaiHi TOKMA IO HE BCl CYO’€KTH MAMPUEMHHUIITBA TOTOBI
CTBOpPIOBATH Ta (DIHAHCYBATH iX MISJBbHICTh. Y KPAiHCHKI MIAMPUEMII BUTpA-
YaloTh IIJIECTIPSIMOBAHO B cepeTHboMY 1 % OoTpuMaHOTO MPUOYTKY HA CBOIO
Oe3rieKy, To/l K y €BPONEHCHKUX CYO €KTIB TOCHOJAPIOBAHHS 1IEH MOKA3HUK
ctaHoBuTh 9—12 %. Ha nymky B. B. KpyToBa, 1ie He 103B0JIsIE TOBHOIIIHHO
3aXUCTUTH CBOIO TOCMOAAPCHKY MISUTBHICTE Ta (DOpPMYBaTH MOTYKHHMA
BHUCOKOTPO(eCIHHNN PUHOK OE3MEKOBUX MOCIYT, SIKUi OyB OW aJieKBaTHUI
70 pealibHUX 3arpo3 1 HeOe3MeK HAI[lOHAJILHOTO MiANPUEMHUITBA Y CY-
YacHHUX yMoBax [3, ¢. 66—67].

BucHoBku. Opranu nep:kaBHOI BIagu Ta Cy0’€KTH MiIIPUEMHHIIb-
KOI MISJIBHOCTI MaroTh BHOyIyBaTH €(EKTUBHUHM, MPO30OPHHA Ta UiTKUN
MEXaHi3M I0JI0 3aJlyY€HHS HeIEpPKaBHOTO CEKTOopa Oe3NeKH 10 3aXHCTY
nignpueMHUNTBA. JIMie To1i MOXKHA CTBEPIKYBATH PO CTBOPEHHS HEOOXi -
HUX YMOB JUIS CTaJOT0 PO3BUTKY HAIlIOHATHHOI €KOHOMIKU Yy JKOPCTKOMY
KOHKYPEHTHOMY CEpEeJOBHIIl TJIO0ATBHOTO CBITY, a TaKOX MPO peanbHi
KPOKM IIOJ0 HAJaro/PKeHHsS MMAapTHEPCHKUX BIAHOCHH MIXK JEpKaBOKO
Ta Cy0’ €KTaMU ITiIMTPHUEMHUIITBA.

Benuke 3HaueHHs 1711 HOPMATUBHO-TIPABOBOTO PETYJIIOBAHHS HiSUTb-
HOCTI HEAEPKABHOTO CEKTOpa Oe3leKH Mae cucTeMa MPaBOBHUX aKTiB, siKa
PETyIIOETHCSI HOPMaMU TPUBATHOTO Ta MyOiigHOro mpasa. OCHOBOIO iX
¢yHKIiOHYBaHHA B YKpaiHi € HOPMH IMBUIBHOTO, TPYAOBOTO, TOCIO-
JApCHhKOT0, aIMIHICTPATUBHOTO Ta IHIIUX raixy3ei rnpasa.

oo 3aKpiryieHHs] TOBHOBAKEHB CIYXKO O€3MeKH MiIMPUEMCTB Ha 3aK0-
HOJaBYOMY DPiBHI B YKpaiHi icHye nmpobiema, OCKUIBKH BUHUKJIA CUTYaIlif,
3a SIKOIO JISUTBHICTD IIUX CTPYKTYP HE TIOBHICTIO JIeTajbHa Ta CYNepeyumTh X mpa-
BoBOMY cTaTycy. [lompu ycminHe Ta e)eKTUBHE BUKOHAHHS ()YHKIIIOHAb-
HHUX 000B’SI3KIB CITy>KOamMu Oe3MeKH MiAIPUEMCTB Ha 0araTtbOX IMiINpHEMCTBAX,
iX IisUTbHICTD IEpeOyBae 3a MEXEI0 MPaBOBOTO MO KpaiHu.

3a TakuX 00CTaBUH iICHYE HEOOXITHICTh HAAUJICHHS 03HAUYEHHUX CTPYKTYP
JNIeAKUMH TIOBHOBAKEHHAMH. MIeThcsl He Npo HaJaHHS CIyX06aM Gesnexu
HiANPUEMCTB TTOBHOBA)KEHb MPAaBOOXOPOHHUX OpPTaHiB, a MPO 3AaTHICTDH
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3aXHCTUTH CYO’€KT MIANPUEMHHUIIBKOT AISIIBHOCTI BiJ 3arpo3. BOawaeThes
JOLIUIBHUM pPO3pOOJICHHSI Ta YXBaJCHHS OKPEMHUX HOPMATHBHO-TIPABOBHX
aKTiB y il cdepi, 30kpema 3akoHy Ykpainu «IIpo ciryx0Oy Ge3nexu cyd’ekTiB
iAMPUEMHUIIBKOT JIISUTBHOCTI Ta IHIIUX IOPUANIHAX 0C10», IPUAHSTTS SIKOTO
JIacTh 3MOry c(hOpMYBaTH HaJCKHY IPaBOBY 0a3zy IS KOMIUIEKCHOTO
3aXUCTy CyO’€KTIB MiAMPUEMHULITBA BiJl BHYTPIIIHIX Ta 30BHIIIHIX 3arpo3
y CKJIQAHUN NePioj IHTErpaIifHuX Ta riro0ani3aifHiuX IpoIeciB.
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Krehul Y., Bank R. Non-state security sector of entrepreneurial activities
in Ukraine.

Background. Effective and successful solution of the tasks facing the Ukrainian
economy largely depends on productive business activities. This performance depends on
the conditions of the functioning and security of entrepreneurial activity as a subject of
market economy, the quality of law-making process which needs to respond quickly to
changes in the market environment: increasing globalization, the emergence of new
technologies of fraud, corruption, criminal acts and other threats to business activities.

Analysis of recent researches and publications. Selected issues of administrative
and legal security of business activities in Ukraine became a subject of scientific research of
V. B. Averianov, V. V. Kovalenko, V. V. Krutov, V. I. Kurylo, V. A. Lipkan, V. P. Nahrebelny
and other representatives of the science of administrative law and public administration.
However, provisions, considered in their scientific works, mainly relate to common
problems and do not cover in detail questions of administrative and legal security of
business activities of non-state security sector.

The purpose of this article is to study non-state security sector of entrep-
reneurship as a subject of administrative legal relations and formation of proposals for
the solution of problems arising in security of business activities.

Materials and methods. The methodological basis of research is a set of philoso-
phical, general scientific and special approaches, principles and methods of scientific
knowledge. In the process of work there were used dialectical, formal and dogmatic,
comparative legal methods, as well as the method of structural and system analysis.

The main provisions and conclusions of the study are based on the basis of actual
knowledge, personal observations, processing of scientific publications, analysis of legal
literature and legislative acts.

The results of the study. Analysis of professional literature and theory of
administrative law shows that non-state security sector of entrepreneurship is part of the
subjects system of administrative legal relations in the sphere of business activities
security. Their organizing and legal activities are regulated by normative-legal acts,
according to which the process of legitimacy of non-state security sector subjects, their
payment of taxes, fees, deductions, fulfillment of requirements of labor protection in
accordance with the competent state authorities rules, compliance with competition law
is in progress.

Conclusion. Public authorities and business entities need to build an effective,
transparent and clear mechanism for involving non-state security sector to protect the
business. Only in this case, it is possible to speak about creation of necessary conditions
for sustainable development of the national economy in the tough competitive environ-
ment of the global world, as well as establishing partnerships between government and
business entities.

For normative and legal regulation of non-state security sector activity of great
importance is the system of legal acts. The basis of their functioning in Ukraine is norms
of civil, labor, commercial, administrative and other branches of law.

evwords: . ity, . . ies. . ..
K d business securit rivate security companies, business entities
security services, the subjects of administrative legal relations.
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VAK 341.241

KOPEHIOK Oubra,
CT. BUKJI. KaeIpu Mi>KHapOHOTO MMPUBATHOTO, KOMEPITIMHOTO Ta ITUBIIFHOTO IpaBa
KuiBChbKOT0 HaIliOHAILHOTO TOPTOBEIBHO-EKOHOMIYHOTO YHIBEPCUTETY

MIDKHAPOAHO-IIPABOBE
PET'YAIOBAHHS ObOPOTY
TOPTOBMX MAPOK

Jocniooceno npobaemu MidDCHAPOOHO-NPABOBO2O PE2YTIOBANHS MOP20BENbHUX
MApOK, 0COOAUBOCI OXOPOHU NPABA THMENeKMYAIbHOI 61ACHOCHI HA HUX, 83AEMO38 30K
MIJICHAPOOHUX aKmi8 i HAYIOHAILHO2O 3aKOHOO0ascmea y yii cgepi npasa. Posensnymo
NUMAHHS BUYEPNAHHA BUKTIOYHO20 NPABA HA MOP20BENbHY MAPKY.

Knwouosi crnosa: toproBenbHa Mapka, IHTEJIEKTyaJlbHa BIACHICTH, BUKIIOYHE
MPaBo, BUYCPIIAHHS TIPAB.

Kopentox O. Mestcoynapoono-npasogoe pezyauposanue 000poma mopzoeuix
Mmapok. Vccnedosanvl npodnemvl MedCcOyHaApOOHO-IPABOBO20 PecyaUPOSAnUsl MOP2OBLIX
Mapox, 0COOEHHOCTU OXPAHbL NPABA UHMEIEKMYAILHOU COOCIMBEHHOCTU HA HUX, 63aUMO-
C653b MENHCOVHAPOOHBIX AKINOB U HAYUOHATILHO2O0 3AKOHOOAMENbCMea 8 Smoll cghepe npasa.
Paccmompen 6onpoc ucuepnanus uckiOUUmMeENbHO20 NPAsA HA MOP20BYIO MAPKY.

Knwuesvle cnosa: TOproBsast Mapka, UHTCJUICKTyaJIbHas CO6CTBCHHOCTI>, HCKIIIO-
YUTCJIBHOC MTPaBO, UCUCPIIAHUC TIpaBa.

IlocTanoBka mpodjemu. B yMoBax CTpIMKOTO PO3BUTKY CBITOBOI
€KOHOMIKHM Ta MIKHApPOJIHOI TOPTiBII B YKpaiHi Bce OUIBII aKTyaJbHOIO CTa€e
edeKTHBHA OXOpOHA 1HTENIeKTYyalbHOI BIacHOCTI. Lle moB’s13aHO 3 PO3BUTKOM
PUHKY TOBapiB 1 MOCIYT Ta MOSBOI BEIUKOI KUIBKOCTI MiANPHEMCTB, IO
HEMUHYYE MPU3BOAUTH A0 3arOCTPEHHS] KOHKYPEHTHOI O00poThOM, siKa Be-
JIETHCS HE 3aBXKIU YeCHUMHU MeToiaMu. B Ykpaiui, mounnarouu 3 2011 p.,
BIJI3HAYAETHCS IHTEHCUBHA JMHAMIKA PEeCTpallli TOproBeIbHUX MapoK 1HO-
36MHUMH BUPOOHHKAMHU.

Hapasi cnoctepiraerbes 3HauHE MiABHUINEHHS IHTEPECY 0 TOPTOBEIb-
HUX MapoK He JuIe 3 00Ky MpaBO3HABIIB, aje i MDKHAPOAHOI CIIUIBHOTH,
MIIIPUEMITIB, TEePKaBHUX Ais9iB, 3ac001B MacoBoi iH(popMmairii Tomo. Taka
aKTHBI3allisl YBaru JI0 TOProBeJIbHUX MapoK 00yMOBIIEHA HE JIMIIe iX 0cO0IH-
BUM 3HAYEHHSIM Y PO3BUTKY PUHKOBHX BITHOCHH, ajie i HAsBHICTIO CYTTEBUX
NPOraJIiH Y YUHHOMY 3aKOHO/IaBCTBI YKpaiHU 1110/10 3a0e3MeUeHHs IPaBOBO1
OXOpPOHU TOPTOBEJIHLHUX MApOK.

Ile moTpeOye anekBaTHOI aKTHBI3AIlll Ta HAYKOBUX JOCIHIHKEHb TEOpe-
TUYHHX 1 IPAKTUYHHUX aCHEKTIB MPABOBOT OXOPOHHU TOPTOBEIBHUX MAPOK.

© Kopesnioxk O., 2017
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AHaJi3 ocTaHHiX JaocaigkeHb i myOuaikaniii. Pi3Hi acnekTtu
MiXXHApOIHO-TIPABOBOI OXOPOHH TOPTOBEILHUX MapOK JOCIIKYBaIN Taki
yKpaiHchKi BueHi, Kk I'. Angpomyk, FO. bommnekwuii, I1. Hemem, O. Pac-
comaxina [1-4] Ta iH.

Ha cydacHOMy erami pO3BUTKY YKpPaiHCBKOTO CYCIIJIBCTBA JIESIKi
MPABOBI MO3UIll BUMArarTh MEPEOCMHUCICHHS Ta MOJAIBIIOTO PO3TISIY,
aJpKe JIOHUHI 3aJIMIIAETHCS HEOTHO3HAYHOIO MTPABOBA TMO3UIIIS MO0 3aCTOCY-
BaHHS MPUHIIUITY BUYEPIIAHHS [TPaB Ha TOPTOBEIBHY MapKy.

MeTor cTaTTi € JOCTIDKEHHS CYYacHOTO CTaHy MDKHapOJIHOTO
pETyJIOBaHHS NPaB IHTEIEKTYaIbHOI BIIACHOCTI HA TOPTOBEIbHI MapKH.

Marepianu Ta MeToaM. MeTOMONOTIYHY OCHOBY JOCIIHKEHHS
CTAHOBUJIM TaKl 3araJIbLHOHAYKOBI Ta CHeIiajdbHI METOIU MOCTIHKEHHS, SIK
TaNeKTHIHANA, CUCTEMHO-()YHKIIIOHATBHHUN, MTOPIBHSUIBHO-JIOTIYHUN Ta iH.
[adopmaniiiny 6azy — MIKHApPOAHI JOTOBOPH IIOJ0 OXOPOHH TOPTOBENb-
HUX Mapok, patudikoBaHi YKpaiHOI0, Ta Mpalli BITYN3HIHUX HaYKOBIIiB.

PesyabTaTun gociimkeHns. Peamizaris MbKHapOJHUX 3000B’s3aHb
VYkpainu Bumarae po3poOKH HOBUX IPABOBUX HOPM 3 METOIO BJIOCKOHA-
JIEHHSI BITYM3HSIHOTO 3aKOHO/ABCTBA y C(pepi OXOPOHH TOPTOBEIHLHUX MAapOK,
SKe Ha ChOTO/HI He 3abe3rneuye e(heKTHUBHOTO KOMIUIEKCHOTO IPaBOBOTO
perymoBaHHs. Benwka KUTbKICTh MOPYIIEHb MpaB 1HTENEKTYalbHOI BIac-
HOCTI B JIepKaBi 3aBJalOTh 3HAYHOI MOPAJIBHOI Ta MaTepiaJIbHOI IIKOIU
SK OKPEMHUM TPABOBOJIOAUIBIISIM, TaK 1 HAIIIOHAIBHIN €KOHOMII Ta IMIIKY
kpainu. HagiitHu# 3aXHUCT 1HTENIEKTYyaIbHOI BJACHOCTI B YKpaiHi J03BOJUTH
KOMIIaHisIM, sIKi BUBOSATH HA PHHOK HOBHUI MPOJYKT, PEajli30BYBaTH CBOI IpaBa
B TOBHOMY 00CS3i, IO HAJAaCTh MOXKIIWBICTh 30UIBIIUTA HAJIXOJKEHHS
IHBECTHIIIN Ta 3MIITHUTH aBTOPUTET Jep>KaBH Ha MIXKHAPOJIHIN apeHi.

[lepen nep:kaBHOIO CUCTEMOIO OXOPOHHM IHTEIEKTYalIbHOI BIACHOCTI
MIOCTAIOTh CHPSIMOBAHI HA TMOJIAJIbIIE TMOMIMPEHHST MIKHAPOIHUX Ta €BPOIICH-
ChKHMX CTaHIAPTIB 3aBJaHHs ONTHUMI3aIlii PABOBOi OXOPOHU Ta 3aXHCTY IPaB
IHTEJIEKTyaJIbHOT BJIACHOCTI, HEOOXI1HICTh MTPOBEJCHHSI JIEP>KaBHOT MOTITUKH,
CHpsSIMOBAHOI HAa MOIIMPEHHS BIAMOBIIHUX 3HaHb y LIl cdepi cepern pisHUX
BEPCTB HACEJICHHsA. Y HAyKOBI JIITEpaTypl TaKOXX ICHYE TOYKa 30py PO
TE, [0 HAJ3BUYAIHO BAXKIUBY POJIb ¥ pO30YI0BI €KOHOMIYHO HE3aJICKHOI
nepxaBH, (HOpPMyBaHHI KyJIbTYpH Ta IOBaru A0 TpaB IHTENEKTyalbHOI
BJIACHOCTI BIAIrpalOTh JI€p>KaBHI OpraHM Ta BIPOBA/DKEHHS HUMHU DPI3HHX
3aXO0JIiB K yCEpEIUHI AepKaBH, TaK 1 HA MIXKHAPOJIHOMY piBHi [5, c. 213].

Mi>kHapOHO-TIPaBOBa CHCTEMa OXOPOHHM IPaBa Ha TOPTOBEIbHI MapKH
crpsiMoBaHa Ha (DOpMyBaHHS €IWHUX IHCTPYMEHTIB 3a0e3IeueHHs] TpaB
oci0, sIKi Ha 3aKOHHUX MIiJCTaBaxX BOJOJIIOTH Ta PO3MOPSKAIOTHCI HUMU
y pi3HuX KpaiHax. OCHOBOIO CUCTEMH MIKHAPOJHHUX JOTOBOPIB PO OXOPOHY
TOPTrOBENbHUX Mapok €: [lapu3pka KOHBEHIIiSI PO OXOPOHY MPOMHCIOBO]
BiacHocTi 1883 p.; Yroma nmpo TOproBenbHI aCMIEKTH TPaB IHTEICKTYATbHOT
BrnacHocti — TPIIIC (TRIPS, Agreement on Trade-Related Aspects of
Intellectual Property Rights) 1994 p.; JloroBip mpo 3aKOHH 11010 TOBApPHHUX
3HakiB 1994 p. [6-8]. ¥ 2006 p. npuiinsato CiHramypchbKuid OTOBIp MPO MPaBo
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TOBAapHUX 3HAKIB, SKWI 3aMpoOBaJWB €IWHI MPOIEAYPHI HOPMU 1 MpaBHiIa
Ta 3aCTOCOBYETHCSI JI0 BCIX BHIIB TOPTOBEIHLHUX MapoOK (KpIM KOJEKTHBHHX),
10 MOKYTh OyTH 3apeecTpoBaHi B 11 IOPUCAUKIIIT, a TAKOK CAaHKIIIOHYBaB
BUKOPHUCTAHHS €JIEKTPOHHUX 3ac001B mepenaHHs noBiiomieHb [9]. OCHOBHU-
MU K JOKYMEHTaMH, SIKi BU3HA4YalOTh MOPSJAOK MIXKHApPOJHOI peecTpaili,
€ Mazpuceka yroza mpo MbKHapoAHy peectparito 3HakiB 1891 p. 1 [IpoTokon
no Hei 1989 p., a takox Himmpka yroga npo MikHapoaHy Kiacuikaiiiro
TOBapiB 1 mocayr sl peectpamii 3HakiB 1957 p. [10-12]. Ananizyrouu
MOJIO)KEHHS BKa3aHUX MDXKHAPOJIHO-NIPABOBUX AKTIB, OUEBUJHUM € T€, 1110
OUTBIIICTD 3 HUX CHPSMOBAHI MEPEBAXXHO HA PETYJIOBAHHS BIIHOCHH, TOB’SI-
3aHMX 3 PEECTPAli€l0 TOPrOBEIbHUX MApOK Ta 3amo0IraHHIO TMOPYIIEHb
MaifHOBHUX IPaB BOJIOIiJIBIIIB.

OmuH 3 mepmux akTiB 3 yHidikamii mpaBWI MOJ0 MPOMHCIOBOI
BJACHOCTI B ILUIOMY 1 TOPrOBEIbHHX MapoK 30Kpema, ctana [lapuspka
KOHBEHIIISI PO OXOPOHY MPOMHUCIOBOI BIACHOCTI, B AKiii HE BU3HAYAETHCS
3MICT MOHSTTS «TOBAPHUN 3HAK», aJie 32 YMOBAaMH SKOi IMOYaJ 3aCTOCOBY-
BaTH caMe IIe¥l TEPMiH JUI XapaKTePUCTUKN TOBAPHHUX MO3HAYCHb.

KoHBeHIIisI MOKJIMKAaHA TOJETITUTH YMOBU HAaJaHHS B3a€EMHOI OXO-
POHH TOPTOBEIBPHHM MapKaM y KpaiHaX, sKi MiJIUCAIH 1 THM YTBOPHIA
[Mapuzbkuii Coro3 (nani Coro3) 3 OXOPOHH TPOMHUCITIOBOI BIACHOCTI. 3TiHO
31l HOpMamu Oynb-sika ocoba, IO HAJCKHUM YMHOM TOAajia 3asiBKy Ha
TOBapHUI 3HAK B OAHIN 3 KpaiH Coro3y, UM NMPaBOHACTYIHHK IIi€l ocoOu
KOPHCTYETBCS JUIsl TIOJIAHHS 3asiBKM B IHITUX KpaiHaX MPaBOM MPIOPUTETY
IPOTATOM MIeCTH MicsIiB. [lincTaBoro AJiss BHHUKHEHHS TIpaBa MPiOPUTETY
BU3HAETHCS OyAb-Ke TOJAaHHS 3afBKH, 10 MA€ CHIIY IPABHIBLHO OdopmIe-
HOT'O HAIIOHAJILHOT'O IMOJAHHS 3asiBKHM BIAIIOBIIHO O HAIIOHAJILHOTO 3aKO-
HOJaBCTBa KOkHOI Kpainn Coro3y abo 70 JBO- 4M 0araTOCTOPOHHIX YTOJ,
YKJIQJICHUX MiX Horo kpaiHamu. [lapu3bka KOHBEHITIS BU3HAYAE, IO KpaiHU
Coro3y 3000B’A3yI0TbCS UM 3 IHIIATUBH aJAMiHICTpamii, KO 1€ JOIMyCKa-
€ThCSI 3aKOHOJIABCTBOM JAaHOI KpaiHW, YW 3a KJIOMOTaHHSIM 3aIliKaBJICHOI
0coOM BIOXWIATH a00 BH3HABATH HEIIMCHOIO PEECTpallito 1 3a00pOHATH
3aCTOCYBaHHS TOBApHOTO 3HAaKa, MO CTAHOBUTH BIATBOPEHHS, IMITAIliIO
YW MepeKIIa]] iHIIOTO 3HAKA, 3/]aTHI BUKIUKATH 3MIIIYBAaHHS 31 3HAKOM, IO
3a BU3HAYEHHSM KOMIIETEHTHOTO OpraHy KpaiHu peecTpamii 4m KpaiHu
3aCTOCYBaHHS BXK€ € y Mii KpaiHi 3arajJbHOBIIOMHM SIK 3HAK OCOOH, IO
KOPHUCTYEThCsl TipuBLIesiMu KoHBEHIII1, 1 BUKOPUCTOBYETHCS ISl 1I€HTUIHUX
a00 cx0kuX MPOYyKTiB. Lle OI0KEeHHS TOMUPIOETHCS 1 HA Ti BUTIAIKH, KOJTU
ICTOTHA CKJIaJJOBAa YaCTHHA 3HAaKa CTAHOBHTH BiITBOPEHHS TAKOTO 3arabHO-
BiJIOMOTO 3HAaKa YH iMITaIli{0, 37JaTHY BUKJIIMKATH 3MIITyBaHHS 3 HUM [6].

[{i momokeHHsI BiIOOPaKEHO 1 B MOJANBIINX MIKHAPOJHUX aKTaX.
VYroxa TPIIIC, sika Bu3Hayae MiHIMaJIbHI CTaHAAPTH MIKHAPOJHOI OXOPOHH
00’€KTIB IHTEIEKTYaIbHOI BIACHOCTI, Y cTaTTi 15 MIiCTUTH HOpPMY, 3TiTHO
3 SIKOI0 Y BHIIQJIKY, KOJIM TO3HAYCHHIO HE MPUTaMaHHA 3aTHICThH BiIPI3HATH
BI/ITOBI/THI TOBapH Ta MOCITYTH, WICHN YTOAW MOXYTh 3allPOBAJIUTH PEeCTpa-
IiF0 3QJIEKHO Bijl pO3PI3HIOBAIBHOI 3aTHOCTI, 10 HAOYBA€EThCS Y TIPOIECi
BUKOpPUCTaHHS [8].
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3aranom [lapu3bka KOHBEHIIIsS BU3HAYAE BUUEPITHUI MEPETiK BUMAKIB,
KOJIM TOPTOBEJbHI MapKu MOXYTh OyTH BIIXHWJICHI IPH peecTpalii 4 BU—
3HAHHI HEJIHCHUMU:
» SKIIO 3HAKH MOXKYTh IIOPYIIUTH TIpaBa, HA0YTi TpeTiMU ocobamu
B KpaiHi, Jie MoTpiOHA OXOPOHA;
» SKIIO 3HaKW 1M030aBjicHI OyAb-IKMX BIIMITHHUX O3HAaK abo CKJa-
JIeH1 BUKIIOYHO 31 3HAKiB YM BKa3iBOK, 1[0 MOXYTh 3aCTOCOBY-
BaTHUCS B TOPTiBII Ui TO3HAYEHHS BHAY, SKOCTI, KUIBKOCTI,
NpPU3HAYECHHSI, BAPTOCTI, MICLS MOXOJKEHHS MPOJYKTIB UM JIaTH
iX BHUTOTOBIEHHS, a00 THX, IO CTAJlM 3arajJbHONPUHHATAMU
B MOBCSKJIEHHIH MOBI 4YM y JOOPOCOBICHUX Ta Yy3BUYAEHHX
TOPrOBEJIbHUX 3BUYAsIX KpaiHH, JIe TOTpiOHA OXOPOHa;
» SKIIO 3HAKU Cylepevarbh MOpaji 4d rpoMaJChKOMY MOPSIKY Ta,
0CO0JIMBO, SIKIIO BOHH MOXYTh BBECTH B OMaHy TPOMAJICHKICTh.
3riIHO 3 TOJIOKEHHSIMU MDKHAPOHOTO JIOTOBOPY Ha Oy/b-SIKHiA POAYKT,
10 HE3aKOHHO CHOPSKEHUI TOBAPHUM 3HAKOM, HAKJIAJA€ThCSA apellT Mpu
BBe3eHHI 10 TuX KpaiH Coro3y, B SIKMX IIe 3HAK Ma€ MPaBO HA 3aKOHHY
oxopony. Takox aperT HaKIaaaeThCsl B KpaiHi, Jie Oyso 3/iiicCHeHe He3aKOHHE
MapKyBaHHS, a00 B KpaiHaX, KyJau OyB BBe3eHUH MPOAYKT [6].
[Ie omHUM BaKJTMBHM KPOKOM ISl ITOJOTaHHS pO30IKHOCTEN Y TpaBo-
BOMY DPETYJIIOBaHHI MPAB iHTEIEKTYyaJIbHOI BIACHOCTI HAa TOPTOBENIbHI MapKu
€ yKinazieHHss Mapuicbkoi yroau mpo MbKHapOAHY PEECTPALIIO 3HAKIB, KOO
Oyso 3acHoBaHO CreriagbHUM COI03 3 MIXKHAPOIHOI PEECTpAIlii 3HAKIB 1 KA
JIO3BOJIAJIA CIIPOCTHTH MPOIETYPY PEECTPAIlil TOPrOBEIHHUX MApOK Ta BUTPE-
OyBaHHS 1X OXOPOHH Yy JIEKUIBKOX KpaiHax omgHo4acHo. Y crarti 1| Maapu-
ChKOT YrOJI BKa3yeThCs, 10 TPOMAISHH KOXKHOi JIoroBipHOT KpaiHU MOXYTh
3a0e3MevYnTy B YCiX IHIIMX KpaiHaX-y4acHUIAX 1Li€i YTOIU OXOPOHY CBOIX
3HAKiB, 110 3aCTOCOBYIOTHCS JUISl TOBAPIB UM MOCIYT 1 3apeeCTpOBaHi B KpaiHi
MOXOJ/PKEHHS, NUISXOM IOJAaHHS 3asB Ha 3a3HauyeHl 3HaKu 10 MiXHapo-
HOTO OIOpPO IHTEJICKTYaJIbHOI BJIACHOCTI MPU TOCEPEAHUIITBI BiJOMCTBA
3a3HA4YeHOI KpaiHW Moxo/ukeHHs. IIpu nmpoMy KokKHa KpaiHa HaAUIA€ThCA
paBoM y OyJib-sSIKH 4ac MUCbMOBO MOBIIOMUTH PO TeE, II0 OXOPOHA, SKa
BUHHMKA€E BHACIIJIOK MIKHAPOIHOI peecTpallii, Oy/ie MOIIMpPIOBATUCS HA JTaHy
KpaiHy JIHIIEe 3a CIeLiajJbHOI0 3asBOI0 BIACHUWKA 3HAKa. 3asBa MPO TOIIH-
pEHHsI OXOPOHH, 110 BUHUKAE BHACTIJOK MDKHAPOIHOI peecTparlii, Ha KpaiHy,
sKa CKOpHUCTaNacs 3a3HaY€HOI0 MOXJIMBICTIO, 1110 HAJIa€ThCs cTaTTero 3bis,
MOBHMHHA OyTH CHEIlaibHO 3p00JieHa B 3asBIll HA MDKHAPOIAHY PEECTpPAIIiIO.
BigmosigHo mo crarti 5 Maapuacekoi yroam B KpaiHax, Jie 3aKOHO-
JABCTBO IIe Tiepeadaydae, BIIOMCTBA, TpoiHdopMoBaHi MixkHapOJHUM OHOPO
PO peecTpariio 3HaKa UM 3asiBU MPO MOIIMPEHHS OXOPOHHU, MAIOTh MPaBO
3asBUTH, 0 OXOPOHA HE HAJAaBATUMETHCS IIbOMY 3HAKYy Ha iX TEpUTOPIi.
Taka BigMoBa Moxke OyTH 3poOJeHa JHIEe HA YyMOBAaX, SIKi BiJIITOBITHO /10
[Tapu3bKoi KOHBEHIIIT PO OXOPOHY MPOMHUCIIOBOI BIACHOCTI, 3aCTOCOBYIOThCS
JI0 3HaKa, 3asBJIEHOTO JJIsl HAIlIOHAJIBHOI peecTpallii, Ta y CTpoOK, nepeada-
yeHUH iX HaIllOHAJILHUM 3aKOHOJABCTBOM, aji¢ HE IM3HIIIEe 3aKiHYEHHS
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CTPOKY B OJIUH PIK BIJl JaTH MDKHApPOJHOI peecTpallli 3HaKa 4d 3asBH MPO
MOIIMPEHHS] OXOPOHH.

Taka cuctema mMae BeJNHMKE MPAKTHYHE 3HAYEHHS, OCKIJTBKU BIIACHUK
MIDKHAPOJAHOI MapKH 3 JaTh PEECTpalii 4d 3 JaTH MOIIUPEHHS OXOPOHU
MO’K€ PO3paxOBYBaTH Ha Te, 10 WOTO TOProBesbHIN Mapii Oyae HajgaBa-
TUCh TaKa X TPaBOBa OXOPOHA B IEBHIM KpaiHi, SK y BHIIAJKy Oe3rmoce-
PEAHBOTO MOJAAHHS 3asIBKU 110 111€i kpainu (cT. 4) [10].

HasiBHicTh MiKHApOIHOI peecTpallii HE 3aBXAH MOXKe yOe3NmeduTH
NIPABOBOJIOJIBIIIB BiJ] MOPYUIEHHS iX MpaB. 3a 3arajibHUM MPaBUIOM
BUKOPHUCTAHHS TOPTOBEIBHOI MAapKH, K€ 3IMCHIOETHCS HE O€3MocepeHbO
BJIACHUKOM BIJTIOBIIHOTO CBIJOITBA, MIXKHAPOHOI peecTpartii 4y 0co0oro,
TOpProBeJibHa Mapka SIKOro BU3HaHa 00pe BiIOMOIO, MOTpedye OTpUMaHHS
703BOJNy Ha ii BUKOopucTaHHA. llpu mpomy momokeHHs craTtti 21 yroam
TPIIIC Bka3yroTh, M0 BIACHUK 3apPEECTPOBAHOI TOPTrOBEIBLHOI MapKU Mae
NpaBo MepeaBaTH MPaBO Ha HEl sIK pa3oM 3 Mepeaayero MiANpUueEMCTBA,
SKOMY HaJIS)KHTh TOPrOBeIbHA MapKa, Tak 1 0e3 Takoi mepemadi [8]. Came 3a
BJIACHUKOM CBIJIOLITBa Ha TOPTOBEJbHY MapKy IependadeHo MmpaBo 3iil-
CHIOBATH TEPIIUN MPOJIAXK BUPOOJIEHOTO Ta IMO3HAYEHOTO WOTO TOPTOBEIh-
HOIO MapKoI0 ToBapy abo0 J03BOJISTH 1€ 1HIIMM 0c00aM HUIIXOM YKIIaJIEHHS
BiJIMOBIAHUX TOTOBOPIB. lle BimkpuBae st HLOTO MOKIMBOCTI BU3HAYATH
YMOBU JUCTPUOYIi CBOET MPOAYKIIi, BKIIOYAIOYU TEPUTOPIIO MPOJIAKIB,
IIHy ¥ o0csru i1 peamizarii. HaganHs HUM YiTKOI ¥ HEIBO3HAYHOI 3roJu
Ha BIIPOBA/KEHHS BUPOOJIEHOTO TOBapy B OOOPOT € YMOBOIO MOJAJbIIOL
fioro mpaBomipHOCTi [13, c. 254].

Ile mpaBWIO MICTHTH JEKUIbKAa BUHATKIB, OJTHUM 3 SIKHX € BHYEp-
naHHs npaB. [oHATTS «BUYepHaHHA TpaBy Mependaydae BiACYTHICTh Y MPaBO-
BOJIOUTBIIS TIpaBa 3a00POHATH 1HIIMM 0CO0aM BUKOPHUCTAHHS CBOET TOPTO-
BEJILHOI MapKW, sika HaHECeHa Ha BiJMOBIAHUI TOBAp, MICIS TOTO, SIK HUM
ocobucto abo 3 ¥oro 3roau ToBap OyJa0 BBEICHO B IMBUIBHUN OOIr.
HacnigkoM cTae MOXJIMBICTh BUIBHOI peaiti3allii mpaBa BIACHOCTI Ha TOBap
Ta BIICYTHICTh NEPEMIKO] JJII MOT0 BUIBHOTO 00Ty Ha pUHKY. [HOII Take
00ME)KeHHS HA3UBAIOTh «JIOKTPHHA MEPIIOTO Tpoaaxy» [14].

Hapa3i Hemae €aMHOro MiAXOAY A0 TOrO, SIKOKO MIpOI0 IpPOAax
TOBApY, IO OXOPOHSETHCS MPABOM 1HTEICKTYAJILHOI BIACHOCTI 3aKOPJIOHOM,
MOXKE€ BHYEpIATH IMpaBa IHTEJIEKTYaJIbHOI BIIACHOCTI CTOCOBHO IThOTO
K TOBapy B YMOBax BHYTPIIIHBOIO 3aKOHOJABCTBAa. B ropuauuHiii Hayli
OPUMHATO BUIUISTH TPU BUIU TAKOTO BUUEPIIAHHS:

» HauioHaJbHe (TIPaBo 3a00POHSATH MOAAIBIINA POAAXK O3HAYEHOTO
TOPrOBEJILHOI0 MAapKOIO TOBAPY BUUEPITYETHCS MICIS HOro MepIoro
NpoJaxy, MPOoTe JUIIE B MEXKax TePUTOPIi KpaiHU, BUKIIIOUAIOYUH,
BUMA/IKH €KCTIOPTY (BUBE3CHHSA )/IMIIOPTY (BBE3CHH);

» MbkHapoaHe (IiCJIsi TEpIIOro MPOJAXy IOAaiblia peani3allis
TOBapiB MOXJMBa 0€3 3TroJu TPaBOBOJIOIIBISA SK yCEpeIuHi
KpaiHM, Tak 1 MpU 3AIHCHEHHI €KCTHOpTY (BUBE3CHHS)/IMIIOPTY
(BBe3enns) [13, c. 255];

ISSN 1028-7507. 30BHilIHs TOPTriBAS: eKOHOMIKa, pinaHcy, rpaso. 2017. N 3 73



ITPMBATHE ITPABO

» perioHasbHE (1€ MPaBO BUUYEPIYETHCS B MEKaX TIEBHOTO PETiOHANb-
HOTO TIOJIITUKO-€KOHOMIYHOTO YTBOPEHHS JepXkaB, MPHUKIAJI0M
SIKOTO €, 30KpeMa, €Bporneiicbkuii Coto3).
B Vkpaini cepen HayKOBIIIB HEMa€e €UHOI MIPABOBOI MO3HIIIT MO0
TOTO, SIKMIi caMe BUJI BUUEpIAHHS MpaB Ha TOPrOBEJIbHY MapKy 3aKpiruie-
HUI y YMHHOMY 3aKOHOJ/IaBCTBI, K€ BKa3ye, M0 «BUKIIIOYHE MPABO BIACHUKA
CBiZIONTBAa 3a00POHATH IHIIMM 0CO0aM BHKOPHUCTOBYBATH 0€3 HOTO 3roau
3apeecTpOBAHUN 3HAK HE TOMIMPIOETHCS HA ... BUKOPUCTAHHS 3HAKA JJIs
TOBapy, BBEIEHOrO IiJl UM 3HAKOM Yy IMBUIBHUN OOOpPOT BIIACHUKOM
CBIJIONTBA YM 3a HOTO 3T0/00, 32 YMOBH, IO BJIACHUK CBiJIOITBA HE Ma€
BaroMHX TiICTaB 3a00pPOHATH TaKe BUKOPUCTAHHS Y 3B’S3KY 3 IMOJAIBIITUM
MpoJlaykeM TOBapy, 30KpeMa y pasl 3MiHM a00 TOTIpIIEHHS HWOTO CTaHy
mics BBENEHHS B NMBUIBHMI 00o0poT» [15]. Pemakimisi BkazaHoi HOpMU
HE JI03BOJISIE BU3HAYUTH, SKAW 3 BUIIB BHUYEPHAHHS TPAB BCTAHOBJICHO
B YKpaiHi, OCKUIbKH 3 TEKCTY 3aKOHY Iie 0e3MocepeIHbO HE BUILIMBAE.
[TpuxunpbHUKK HASBHOCTI B YKpaiHi HAI[IOHATHHOTO BHYEPIAHHS BiJI-
MITOBXYIOTHCS BiJI TEPUTOPIAIEHOTO MPUHITUITY YUHHOCTI BUKITIOUHUX TIPaB
Ha TOPTOBEJIbHY MapKy. BinmoBigHo 10 1i€i mo3uIlii, Ko Aisl BUKITFOYHIX
MIPaB Ma€ TEPUTOPIATTLHUMN XapaKTep, OXOILIIOIOUH JIMIIE MEX1 KpaiHH, TO 1 1X
BUUEpIaHHA Ma€ BigOyBaTHCs B UX Mexax [16]. [o3uris & npuxXuiIbHUKIB
MIXXKHAPOJHOTO BHUYEPHAHHS 3BOJUTHCS IO TOTO, 10 BOHH PO3TISAIAIOTH
CBIT SIK BIAKpUTUN PHUHOK, JI€¢ BBEJICHHS TOBAapy B OJHIN 3 KpaiH Mayo
0 o3HavaTH BUYEPIIAHHS MIPaB HAa TOProOBeJbHY MapKy B iHmuXx [13, c. 255].
BusHaueHHsT BUIYy BUYEpIIaHHS IpaB Ma€ 3HAYCHHS TAKOX 1 IS
Cy4acHOI IPaBO3aCTOCOBHOI MNPAKTHKWA. BHIIMA Trocnomapcbkuil Cyx
VYkpaiau (BI'CY) noTpumMyeThcst Takoi MO3UIIIT, 110 MOJ0KEHHS ITUTOBAHO1
Bke yactuHu 6 cratti 16 3akony Ykpaiau «IIpo oxopoHy mpaB Ha 3HAKU
JUTSL TOBapiB Ta TIOCITYT» HE TOB’S3y€ BUYEPIIAHHS IPaB BJIIACHUKA TOPTO-
BEJIbHOI MapKu 3 BBEJICHHAM TOBapy HUM 0cOOHUCTO abo 3a HWOro 3roJioro
B IUBUTPHUN OOOpPOT BHIKJIIOYHO Ha TepuTopii YkpaiHu. 3a BiICYTHOCTI
TEPUTOPIAUTBHUX OOMEXEHh HOPMHU YMHHOTO 3aKOHOJIAaBCTBA BKA3YIOTh PO
3acToCyBaHHS B YKpaiHi MIKHApOAHOTO MPUHIUMITY BUUEpIaHHs npas. [{um
xe auctoM BI'CY migTBepauB 3acTOCyBaHHS Ha MPaKTHUIl caMe MIKHApO-
HOTO TIPUHIIMITY BUYEPIAHHS TPaB HA TOPTOBEIbHY MapKy, BHCIOBUBIIU
MO3UILi10, 110 Y CIIpaBi Mpo 3a00pOHY BUKOPUCTAHHS Mo3HAYeHHS «BLUM»
3a MibKHapoaHOw peectpartiero Ne 1171363 npu 3a1liCHEHH] TPOTIOHYBaHHS
no mnpoxaxy TtoBapiB JULIUS BLUM GmbH y wmepexi IatepHet, cymu
MOMIJIKOBO BJABAIMCS 1O 3 SCYBaHHS Ta OIIIHKKM OOCTaBWH, IOB’S3aHHUX
3 BBEJICHHSAM T03UBaueM a00 yIOBHOBAXEHUMH HUM ocobaMu (odiitHUMU
nuiaepaMu B YKpaiHi) ToBapy MiJ HaJCKHUM HOMY 3HAKOM JJIsl TOBapiB
i mocayr (SKuil MpOMOHYETHCS BIANOBIIAYeM A0 MPOJAXy) Ha TEPHUTOPIi
VYkpainu, He BpaxyBaBIIH, IO 3TiHO 3 YUHHUM 3aKOHOJIABCTBOM YKpaiHU
NUTaHHS BUYEPIAHHS IPaB BIACHUKA TOProBEJIbHOT MapKHU HE TOB’SI3YETHCSA
Oe3nocepeHO 3 BBEACHHAM TOBApY B LMBUIBHUNA OOOpPOT BUKIIOYHO
Ha Teputopii Ykpainu [17-18].
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BucHoBkH. MiKHapOIHO-TIPaBOBa CHCTEMa PEryJOBaHHS IpaB iHTe-
JIEKTyaJIbHOI BJIACHOCTI Ha TOPTOBENbHI MapKu Ma€ J0CTaTHHO MEXaHi3MiB
JUIS BUPIIICHHS 3aBIaHb 100 HAJAaHHS MMPABOBOi OXOPOHHW Ta peecTparii
TOBapHUX 3HAKiB, 3aM00IraHHS MOPYIIECHHSIM MaHOBHX IPaB BOJIOUIBIIIB,
Opy [bOMY Maike HEe BPETYIbOBYIOUM 3000B’A3aJbHI BIJHOCHHHU IIOJO
TOPTOBEIBHUX MApOK.

Patudikarnis YkpaiHoo MiKHApOIHUX OTOBOPIB y chepi 0XOpoHH
TOPrOBENBHUX MapoK HE MOBHOIO MIpOI0 CHpHsIa YCYHEHHIO iCHYIOUHX
y 3aKOHOZIABCTBI MporanuH. [IpobaeMHUM 3aHIIaeThCsl MMTaHHS BUUEPIIaHHS
BUKIIIOYHHX TIPaB Ha TOPTOBEJIBHY MapKy, 10 Ma€ MDKHAPOIHY PEECTpALLIO.
Hapasi B Ykpaini MO)kHa KOHCTAaTyBaTH iCHyBaHHs 3aKOHOZABYO 3aKpim-
JICHOTO JIMIIE OJHOTO BUHATKY 3 TpaBWia MPO BUYEPIAHHS BHUKIIOYHOTO
npaBa Ha TOProBeNbHY MapKy — ICHYBaHHS y IPaBOBOJIOJAUIBISI BarOMHX
mijicTaB 3a00pPOHSATH BUKOPUCTAHHS CBOEI TOPTOBEIBHOT MapKH, 30KpeMa —
y pasi 3MiHH a00 TOTIPIICHHS CTaHy IMO3HAYEHOTO HEK TOBapy IIC/A BBe-
JIeHHS HOTO B IIMBUIBHUI 000pOT. Ll mpuHIUI HEOAHO3HAYHO TIYMaYUThCSA
HAYKOBIIIMU Ta MPAKTHKaMH, a II€ TMO-PI3HOMY BIUIMBA€ HA TOCHOJAPCHKY
TiSUTBHICTH TPABOBOJIOALIBISIME TOPTOBEIHHUX MapOK.
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Koreniuk O. The international legal regulation of trademarks turnover.

Background. In Ukraine, since 2011, there has been intensive dynamics of trade-
mark registrations by foreign manufacturers. In this context, today there is a significant
increase of interest in trademarks not only on the part of lawyers, but also on the part
of the international community, entrepreneurs, government officials, media, etc.

Analysis of recent research and publications. Many domestic scholars focused
the attention to the problems of international legal guard of trademarks. We studied
various aspects of the international regulation of intellectual property rights on trademarks.

The purpose of the article is to examine the present state of international
regulation of intellectual property rights on trademarks.

Materials and methods. The methodological basis of the research was the following
general scientific and special methods as dialectical, system-functional, comparative and
logical, and others. The information base for the research was international treaties on the
protection of trademarks, which ratified by Ukraine and scientific works of domestic scientists.

Results. International legal guard system of trademark rights unifies the instru-
ments to secure the rights of persons that legally own and manage these trademarks in
different countries. The basis of international agreements on the protection of trademarks is
the Paris Convention for the Protection of Industrial Property, Agreement on Trademark
Law, and the TRIPS Agreement. In 2006 the Singapore Treaty on the Law of Trademarks was
adopted, which introduced common procedural rules and regulations and applies to all
types of trademarks (except Collective) which can be registered in this jurisdiction and
authorized the use of electronic means of communication. The basic documents that
determine the order of the international registration is Madrid Agreement Concerning the
International Registration of Marks and the Protocol to Madrid Agreement Concerning
the International Registration of Marks, and the Nice Agreement Concerning the
International Classification of Goods and Services for the Registration of Marks.

1t should be noted that the presence of the international registration may not always
protect rights holders of human rights violations. For example, as a rule, the use of the trade-
mark, which is made not directly relevant certificate holder, the international registration
or a person whose trademark recognized as well known, requires permission to use it.

Conclusion. By analyzing the provisions of international legal acts, it is evident
that most of all was aim primarily at regulating relations connected with the registration
of trademarks and prevent violations of property rights holders. In addition, ratification
international agreements by Ukraine in the field of trademarks have not fully contributed
to solving the existing legislative gaps. Another problem is the question of exhaustion
of the exclusive rights of trademark having international registration.

Keywords : trademark, intellectual property, exclusive rights, exhaustion of rights.
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VK 336.225(477)

TI'YPXKIHA Tapac,

Il. I0pHU. H., Ipodecop, 3aB. Kapeapn aaMiHICTPaTHBHOTO,
(inancoBoro Ta iHpopmariitHoro nmpasa KuiBCbKOro HarioHanbHOTO
TOPTOBENLHO-EKOHOMIYHOTO YHIBEPCUTETY

KOBAJIEHKO 7Kanna,
MOMIYHUK-KOHCYJIBTAHT JenyTata KuiBcbkoi Micbkoi paan

OPTAHI3ALIIMIHO-TIPABOBI 3ACAAU
AAMIHICTPYBAHHSI IIOAATKIB
B YKPAIHI

Tpoananizoeano cywacruti cmau npagosoo pe2yiio8aHHs AOMIHICMPYBAHHS NOOAMKIG
6 Ykpaini ma 3apyoidicnuti 00c8i0. 3anponoHosano wiisaxu niosuulenHs egheKmueHocni
BIMUUHAHO20 MEXAHIZMY NPABOBO2O Pe2YN0BAHHS AOMIHICIPYBAHHS NOOAMKIE.

Knwuosi croea: mogatku, MOJaTKOBAa CHCTEMa, aJMiHICTPYBaHHS MOJATKIB,
IIPaBOBE PETYJIIOBAHHS, MEXaHi3M IPaBOBOr0 PETyJIFOBAHHS I10/IaTKIB.

Typorcunt T., Kosanenko K. Opzanuszauuonno-npasoevie 0CHOBbL AOMUHUCHPU-
posanus Hanozoe ¢ Ykpaune. llpoananusuposamnsi cogpemenHoe cocmosnue npagoeozo
PecyIuposanus AOMUHUCMPUPOSAHUS HAO208 8 YKpaune u 3apybexcubviil onvim. IIpedno-
JICEHbL MYyMU HO8bIUEHUS IPHEKMUBHOCU OMeYeCNBEHHO20 MEXAHUMA NPABO8O20
Ppe2yIuposanusi AOMUHUCIMPUPOBAHUS HAIO2O08.

Knwuesvle cnoea: HaJIOTH, HaJIoroBasgd CUCTEMA, a/IMMHUCTPHUPOBAHUE HAJIOIOB,
IMpaBOBOC PETyJIMPOBAHUC, MCXAaHNU3M IPABOBOI'0 PCryJIUPOBAaHUA HAJIOTOB.

IlocranoBka npodaemu. Iloegnanns B Ykpaini npotsrom 2014—
2015 pp. crarnamii Ta rajonyouoi He30arTaHCOBAaHOI IHQIIAIIT MPHU3BEIO
JI0 PO3BUTKY B JIEPKaBi JOCUTh HECTPHUSITINBOTO €KOHOMIYHOTO MPOIIECY —
crardusmii. CBITOBUI JOCBiA MOKa3ye, MO €IUHUM IIJISTXOM i IMO0JIaHHS
MoOyKe OyTH Mepexij 10 HOBOI MOJIITUKH ()OPCOBAHUX 1HBECTHIIIN. Pazom 3 TuMm,

© I'ypxiii T., Kosaaenxo XK., 2017
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HEOOX1JHO aKTUBHO BJJOCKOHAJIOBATH 3aXOAM (DIHAHCOBOTO PETYJIOBaHHS
SIK HEBIJI'€EMHOI YaCTUHU MOOYIOBH KOJIEKTHBHOI CHCTEMH 1HBECTHIIINHUX,
€KOHOMIYHHX 1 TOPTOBEIBHUX BITHOCHH, SIKi, B CBOO Uepry, MMOBHUHHI 3B’ sI3aTH
OaHKIBCHKHI CEKTOP 3 IHBECTHIIISIMH 3 METOIO NMPOTPECHBHOTO PO3BUTKY
HAIlIOHAJILHOTO PUHKY. TOMY OIHUM 3 OCHOBHUX 3aBJIaHb JIEP’KaBH B MPOLIECi
nojojaHHs crardisiii ctae 3ade3nedeHHs (1HaAHCOBOI CTaOUTBHOCTI.

BaxmuBy ponp y 3a0e3nedeHHi (piHaHCOBOI CTaOLIBLHOCTI JAEp:KaBU
BUKOHYIOTh CaMe MOJATKH, 5Ki, OyIyud OCHOBHUM JIXKEPENIOM JI0XOMAIB
Or0/KETiB, BUCTYNAIOTh (PIHAHCOBOIO OCHOBOIO ii pyHKIiOHYBaHHA. Hapasi
B YKpaiHi CHOCTEpIraeTbCs CHUTYyallis, 3a SKOI MOPYUIYEThCA MPUHIUII
3pYYHOCTI BUKOHAHHS IUIATHUKAMU TIOJIATKIB TIOJIATKOBOTO OOOB’SI3KY,
BIZICYTHSI TIPO30PICTh Y AISUIBHOCTI MOJATKOBUX OPraHiB, ICHYE€ OYEBUIHHUNA
nucbanaHc BUTpAT OIOJDKETY 3 MOro HaaxoJKeHHsMU Tomio. Lle He mnuiie
NECTPYKTUBHO BIUIMBA€ HA JJIOBY, IHBECTHUIIHHO-IHHOBALIIHHY aKTHUBHICTD
cy0’€KTIB roCTOAaplOBaHHS, a ¥ YHEMOKJIMBJIIOE CTAHOBJIEHHS YKpaiHU
SIK CY4aCHOI €BPOIIEUCHKO1 ACP/KABH.

Tomy pocnmimkeHHs TPaBOBHX 3acaj aJMIHICTPYBaHHS IMOJaTKIB
y KOHTEKCTI TiABHILIEHHS €(EeKTUBHOCTI MEXaHi3My MIPABOBOTO PETyIFOBaHHS
aJIMiHICTPYBaHHS MOJATKIB 0COOIMBO aKTyaJbHE.

AHaIi3 ocTaHHiX gocaigxkenb i myOuaikamiin. OxpeMi TeopeTHUHI
Ta MPAKTUYHI aCTIEKTH aJMIHICTPYBaHHS MOJATKIB B OCHOBHOMY JTOCIIIKY-
BaJM TPEJICTAaBHUKM EKOHOMIYHUX Hayk, cepea skux: B. XomyTeHko,
B. KaszeoBa, M. Kpynika [1-3] ta in. lllomo mpeacTaBHMKiB MpaBOBUX HAYK,
TO Ha 0COONMUBY yBary 3acinyroByroTh mpaiii T. [Ipomenka, A. becnanoBoi
ta }O. PorayoBa, mpeaMeToM JOCHTIIKEHHSI SIKMX CTaJI0 MPABOBE PETYIIIO-
BaHHS aIMIHICTpYBaHHS MOAATKIB 1 300piB B YKpaiHi [4-6].

[TpoTe HU3KA acneKTiB MPOOIEMaTHKX TTPABOBUX 3acajl aMiHICTpyBaH-
HsI IOJATKIB B YKpaiHi 3aJMIMIIMCH 11032 YBAarol0 HayKOBI[iB-IIPAaBHHKIB.

Meto10 cTaTTi € po3poOKa HAyKOBOTO MiAIPYHTS BIIOCKOHAJIEHHS
MPaBOBUX 3acajl aIMIHICTPYBaHHS MOJATKIB B YKpaiHi.

Marepianu ta meroau. [ndopmariitHoro 6a3010 TOCTIPKEHHS CTaH
YMHHI BITYN3HSHI HOPMAaTUBHO-TIPABOB1 aKTH, Mpalll yKPaiHCHKUX Ta 3apyOiK-
HUX HAYKOBIIIB, MaTepiaiy 1HO3eMHHUX YCTaHOB 1 opraHizamii. ABTOpamu
BUKOPHUCTaHI TakKli METOAM Mi3HAHHS MPaBOBHX SBUII 3araJlbHOHAYKOBI
(mopiBHSHHSI, a0CTparyBaHHs, aHai3 1 CHHTE3, IHIYKIIIS 1 ASTYKIIis, MOJIEITO-
BaHHS Ta CUCTEMHUH); CTIeIialIbHI (1CTOPUYHO-TIPAaBOBUH, TIOPIBHSILHO-TIPA-
BOBUH Ta POpMaATbHO-IOPUANYHIHN). 3aCTOCYBaHHS OCTaHHIX 00YMOBITIOETHCS
CUCTEMHHM TIAXOJOM, IO JA€ MOXJIUBICTh JOCTIDKYBATH MPOOIEeMU
B €JTHOCTI 1X COIIAJIbHOTO 3MICTY Ta IOPUIUIHOT (POPMH.

PesyabTaTu gociimkenns. Hapasi B Hamniii jgepikaBi BiZICYTHS €IMHA
KOHIIETIIisl TOJJATKOBOT MOJITHKU B IIJIOMY Ta aJMIiHICTpYBaHHS TOJATKIB
30kpeMa. OkpecieHa cdepa BIJHOCHH OINOCEPEIKOBAHO BpPETyJIbOBaHA
B po3pobneniii MinictepcTBoM ¢iHaHCIB YKpainu Ta 3aTBepmxeHiin Kabine-
toM MinictpiB Ykpainu Ctpaterii peopMyBaHHS CUCTEMHU YIpPaBIIHHS
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nepxkaBauMu (piHancamu Ha 2017-2020 pp. Big 08.02.2017 Ne 142-p. [7],
METOI0 fKOi € «1mo0ymoBa CydacHOi Ta €(EeKTUBHOI CHCTEMH YIPaBIiHHS
Jep)kaBHUMHU (piHaHCAMH, SKa 37aTHA HaJaBaTH SKICHI Jep)KaBHI MOCTYTH,
e(EeKTHBHO aKyMYITIOIOUYH PECYPCH Ta PO3NOALLIIOYH IX BiIIIOBITHO /10 TIPiOpH-
TETIB PO3BUTKY AEP>KAaBU Yy CEPeIHBO- Ta JOBIOCTPOKOBIM MEPCHEKTUBI.
JInst nmocsirHeHHsI 1€ MeTH B JOKYMEHTI BM3HAU€HO HU3KY 3aBjaHb 3a
NPIOPUTETHUMH HANpsMaMu, sIKi HEOOXinHO BHKOHATH. OJHHM 3 TaKHX
3aBJaHb € MIABUIIEHHS SKOCTI Ta €()EKTUBHOCTI aIMIHICTPYBaHHS MMOJIaTKIB
1 300piB, a TaKOX PiBHA JOTPHUMAHHS BUMOT IOJATKOBOTO 3aKOHOJABCTBA.
[TomatkoBa cuctema y BIIIOBIAHOMY JOKYMEHTI PO3TIISAA€THCS BUHATKOBO
B KOHTEKCTI PO3BUTKY CKJIAJOBHX YAaCTUH CHUCTEMHU YIPABIIHHS IEpiKaB-
HUMH (DiHAHCAMU.

Uepe3 BIJACYTHICTh 4YITKMX CTpATETiYHUX OPIEHTUPIB JIepKaBHA
TisUTbHICTE Y cdepl aAMIHICTpYBaHHS MOAATKIB HaOyBae OE3CHCTEMHOTO,
HEY3IO/PKEHOro Ta ()parMEHTApHOTO XapakTepy, 10 norpedye GopMyBaHHS
HOBOi TIOJJATKOBOI1 TOJITHKH, SiKa O Majla KOMIUIEKCHHM, MiKraay3eBui
XapakTep, mepeciiayBajia KOHKPETHI BUMIpHI 11111, 6a3yBajiacsi Ha OpraHivHin
CUCTEMI TUIAHOBHUX JIOKYMEHTIB, IMiIKPITUTIOBAJIACH IIEBUM MEXaHI3MOM peali-
3arii, MpOBaAMIIACH Y PaMKaxX €IMHOT €KOHOMIYHOT TIOJIITUKH JIEPIKABH.

He3Bakaroun Ha 3aKOHOJaBUy YPEry/lIbOBaHICTh MUTAHHS aIMIHICTPY-
BaHHS TOJIATKIB, IESKI MOTO aCIEeKTH 3aJUIIAIOTHCS a00 CyrnepedyHruMu, abo
B3arayii Hes sicoBaHUMU. [loTpeOyrOTh BUPIIIECHHS NHUTaHHSA OOOB’S3KY
oOumuciieHHs Ta OOOB’S3Ky CIUIATH TOJATKy B KOHTEKCTI BiJTOBIIHOCTI
OCHOBHHM 3acajJilaM TOJaTKOBOT'O 3aKOHOJABCTBA Ta pPeaisiM ChOTOJICHHS.
Hepo3kputumu 3a/InIat0ThCsl MUTAHHS BU3HAYEHHS MTOHATH «I10cafioBa 0coda
KOHTPOJIIOIOYOTO OpraHy» Ta «y3roJ)KeHE IpolIoBe (IMOJATKOBE) 3000B’si-
3aHHs». HemocTaTHbO MOBHO BPEryibOBAHO MOPSAOK Y3TOIKEHHSI TaKHUX
3000B’s13aHb, HCKOHKPETHU30BaH1 000B’SI3KH MOMATKOBUX OPraHiB Ta BHUIU
BIJIMOB1IAJILHOCTI, SIKi O HUX 3aCTOCOBYIOTHCSI.

Ha mincrasi ananizy ct. 54 IlogarkoBoro kozaekcy (I1K) Vkpainu [8],
MO’KHa KOHCTATyBaTH, IO TIOJIATKOBE 3aKOHOJABCTBO 32 3arajlbHUM IPABU-
JIOM 3akpiuioe o0OB’S30K 31 CIUIATH MOJATKY 3a IUIATHUKOM IOAATKIB
(mogaTkoBUM areHToM). B okpeMux BUIIajKkax, siKi € BUYSPITHUMH, BiAIO-
BiIHMI OOOB’S30K B AaCIMEKTI BH3HAUYCHHS CYMH TPOIIOBHUX 3000B’s3aHb
3aKpITUICHUH 32 MTOTATKOBUM OPTaHOM.

BpaxoBytoun 0araToeTanHicTh y IpoLeci 00YHCIeHHs TOTO YH 1HIIOTO
nojaTKy (BU3HAUCHHS 00’€KTa Ta 0a3u OMOJATKYBaHHS, BUOIp CTaBKH MOJIATKY,
3aCTOCYBaHHSI TMOJATKOBHX IIJIBI, PO3PaXyHOK CYMH TOJIATKY), MOXKHA
JOTIyCKaTH, 10 TUIATHUKUA TMOJATKIB B IIIJIOMY 1 TPEACTaBHUKH O13HECY
30KpeMa, 00YHCITIOI0YN MOJATKH, HApaKaIOThCS Ha 3HAYHI TPYTHOIII.

3rilHO 3 pe3yiabTaTaMU pPEUTUHTYBaHHSA JepkKaB 3a OJIOKOM
Paying Taxes-2017, sxuii ckinagaetrbess CBITOBUM OaHKOM Yy CHiBIIpalli
3 PricewaterhouseCoopers njis OIIHKU SIKOCTI CHCTEMH OTIOJATKyBaHHS
0i3Hecy, YkpaiHa mocimae 84 wmicue cepen 190 mepxkas. Ilporpec Hamioi
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Jep)KaBy 3HAYHUN, HA BIAMIHY BiJl MOMEPEIHIX POKIB, MPOTE MOPIBHIHO
3 Karapom 1 OAE nianpuemisim B YKpaiHi JOBOJUTHCS HE JIUINE CIUIad4yBaTH
pI3HOMaHITHY KUIBbKICTb MOJATKIB, @ 1 BUTpavaTH Ha 1ie 6arato vacy [9].

Cr. 54 TIK Ykpainu cynepeuutsb CT. 4 bOro KOJEKCY, 1110 NoTpedye
HarajbHOTO BPETYJIIOBAaHHS Ha 3aKOHOJIABUOMY PIBHI MOKJIMBOCTI TUIaTHU-
KiB TMOJATKIB CaMOCTIHO OOYHCIIOBATH MOJATKH a00 YIMOBHOBaXXyBaTH
Ha 1I€ MOJaTKOBI OpTaHHU.

AmHai3 mpaBo3aCcTOCOBHOI MPAKTUKH CTOCOBHO MO>KJIMBOCTI Ta JAOILIb-
HOCTI YITOBHOBAXCHHSI MTOJITATKOBUX OPTaHiB HA OOYHCIICHHS MOJIATKIB BUSBUB
npoOJIeMHI MHUTAHHS IIOAO0 Y3TOJXKEHHS CYMHU TPOIIOBOTO (I0JIaTKOBOIO)
3000B’s13aHHS, SIKE BU3HAYAETHCS MTOATKOBUM OPTaHOM CaMOCTIHHO.

[TomiOna cutyamis 3ymoBineHa tum, mo [IK Ykpainu He MicTHTH
YITKOTO BHU3HAYEHHS TOHATTA «Y3rOJUKEHE TMOJIaTKOBE 3000B’S3aHHS.
Cr. 54 TIK Vkpainu [8] 11010 BU3HAYEHHSI CyM TpOIIOBHUX (IIOAATKOBHX)
3000B’s13aHb, BIJIOKPEMJICHO BiJl IHIIUX IOJIOKEHb BIATIOBITHOTO KOJEKCY
HE JIa€ 3MOTH KOMIUIEKCHO PO3KPHUTH Ta CUCTEMATHU3YBAaTH, SIKi XK 3000B’sI-
3aHHS € Y3TOJKEHUMH, a Kl Hi, Ta KU MOPSA0K CAMOT0 Y3rOJKEHHS.

SIxumo rpoimoBe (OJaTKOBE) 3000B’s13aHHS HEY3TO/KEHE, TO TUIATHUK
MOJIaTKIB HE HECce BiJMOBINANIBHOCTI 3a Horo HecmwiaTy. KpiM Toro, BOHO
HE CTBOPIOE HACHIAKIB JJI1 BU3HAUCHHs 1HIIMX 3000B’s3aHb. BiamosigHa
MO3UIIIST TATBEpKEHA YXBATIOK BHIIOro aaMiHICTPaTUBHOTO Cyay YKpaiHu
(BACY) Bixg 07.07.2015 y cpasi Ne 810/5745/14 [10], ne BCTaHOBIIOETHCH,
110 TTOCHJIAHHS TIOJTATKOBOTO OpPTaHy B aKTi MEPEBIPKU Ha aKT 1HIIOI MePEeBIpKH
Ta MOJATKOBE IMOBITOMJICHHSI-PIIIICHHSI € MPOTUIPABHUM Yepe3 Te, 0 TaKe
MOJJATKOBE TIOBIJIOMJICHHSI-PIIIIEHHS] HE BBAKAETHCS Y3TOJKEHUM. AHAJIOTTYHY
nozutliro mictuth yxBasia BACY Big 11.08.2015 y cripasi Ne 826/12596/14 [11].

HeoOxinno BHectn 3Minu 10 1K YkpaiHu B KOHTEKCTI perjaamMeHTartii
TIOHSTTS «TPOIIOBE (TIOAATKOBE) 3000B’SI3aHHSD Ta 3aKPIIUICHHS TIOPSIKY HOTO
Y3TOJKEHHS. 3a/U1 OJJHO3HAYHOTO TIIyMAa4yeHHs 3a3HAYCHHUX 3MIH BapTO MpH-
BECTH y BIAMOBIHICTH iHIII HOpMHU [IK Ykpainu Ta HOpMaTUBHO-TIPaBOBUX
aKkTiB YKpaiHu, siKi peTyJIOI0Th Ta PETJIaMEHTYIOTh OKPECIICHE KOJIO TUTAHb.

B acnekTi ynoBHOBa)X€HHSI MOJATKOBUX OpraHiB Ha OOYHUCIIECHHS
NO/IATKIB ICHY€E HHU3Ka MPoOIIeM, SIKi MOJISraroTh Y BiICYTHOCTI Ji€BOi iH(pOpMa-
[IHHO-KOMYHIKaIIiHOI iHGpacTpykTypu [12, c. 315], Hey3romkeHocTi Aiit
OpraHiB JIep>KaBHOT BIaau y cepi agmMiHICTpyBaHHA MOJATKIB Ta cIabKOro
KOHTPOJIIO 3a [iSUTHHICTIO TOAATKOBHX opraHiB. JlisuibHicTh JlepxaBHOI
dickanpHOI cmyx0u Ykpainu npotsrom 2014-2015 pp. — HalOUIBII 3aKpUTa
Ta HEMPO30pa MOPIBHIHO 3 OuIbIl paHHIMU nepiogamu. CTaTUCTHYHI NaHi
HE 3aBXJIU NYyOIIKYIOThCS, € HETIOBHUMH, OJHOOIYHUMH Ta JEMOHCTPYIOTh
naume ysBHY edexTuBHICTb. HaTromicTh HeraTMBHI MOMEHTH MisUTBHOCTI
yacto He adimryroTbes [13].

Po3po6iieHHst JOKYMEHTIB CTpaTeridyHOrO IUIaHyBaHHS Y cdepl ympaB-
JIHHS TO/IATKOBOIO CHCTEMOIO IMOBHHHO CYITPOBOJIKYBATHCS SIK 3a0e3IeueH-
HAM 1H(POpPMAIIITHO-KOMYHIKAIIMHOK 1H(PPACTPYKTYpOK TaK 1 KOHTPOJIEM
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3a JISUTBHICTIO TIOJIATKOBUX opraHiB. IcHye motpeba cTBOpeHHs mpu MiHic-
TepcTBi (iHanciB Ykpaiam KoopauHamiitHOi paaw 3 NUTaHb KOHTPOIIO
3a MISUTHHICTIO MOJJATKOBUX OPTaHiB.

[I{onmo crutaté MoAaTKiB, TO 3a 3arajJbHUM IPAaBUIOM BOHA 3/1HCHIO-
€ThCS B TpOIIOBiA (opmi — roTiBKOBIH abo Oe3roriBkoBii. [Ipore y kiHII
tpaBHsa 2016 p. Hamionanbauii 6aHK YKpaiHU OroJIOCUB YOTHPHUPIYHY MPO-
rpaMy BIIPOBA/DKEHHSI TaK 3BaHOI «cashless-eKOHOMIKW», OCHOBHA METa SKOi
MoJIsSITae y MepeBeicHHI HaceJIeHHsT Ha O€3roTIBKOBI pO3paxyHKU, OCKUIBKU
000pOT TOTIBKOBUX KOIITIB € OJHUM 3 TaJbM €KOHOMIYHOTO PO3BUTKY, SIKE
OJIHOYACHO MPHU3BOJUTH 0 3pPOCTaHHS TIHBOBOI ekoHOMikU. [lepenbaua-
€TBbCSA TIEPEBEJICHHS OIUIAaTH BCIX HAJAaHUX JEPKABOIO MOCIYT — IMOJATKIB,
mrpadiB, 300piB 1 MUT uepe3 iHTepHET. (s 1mporo OyayTh CTBOpEHI
crienianbHi BeO-moptanu [14].

Hapa3i Oinbine mMOJOBHHHM YKPAiHCHKUX 1HTEPHET-KOPUCTYBAUiB
3/11MCHIOIOTH TPOILIOBI MEepeKa3u B Mepexi. 3a pe3ysibTaTaMu AOCTIIKEHHS,
npoBeaeHoro kommnasiero iVOX Ukraine, 59 % yxpaiHliB mnepeBOASTH
IpOIIIi 31 CBO€ET KapTKH 3a JIOMTIOMOTOI0 OHJIalH-cepBiciB [15].

3aciyroBye Ha yBary TakoX TOW (akT, 1m0 B YKpaiHi aKTHUBHO
PO3BUBAIOTHCS CUCTEMH e1eKTpoHHUX Tporei. [Toctanosoro [Ipasninas HBY
«IIpo BHEeceHHs 3MiH 110 [TotoXkeHHs Mpo eNeKTPOHHI TpoIli B YKpaiHi» BiJl
10.02.2016 Ne 65 HBY HamaB mpaBo «kopucTyBadam — (Ppi3ugHUM OcobOam
OTPUMYBATH BiJl HEPE3UACHTIB €JICKTPOHHI T'POIlli, BUMYIICHI €MITEHTOM-
HEPE3UJCHTOM» 3 BHKOPUCTAHHSM MDKHApPOAHUX CHCTEM IHTEpHET-
po3paxyHkiB [16].

OTxe, 3rogoM OUTBIIICT, PO3pPaxyHKIB (SKIIO HE BCi) OyayTh
3IACHIOBATUCH y 0€3roTiBKOBIN (hopMi, 0 MOTpeOyBaTUME BHECEHHS 3MiH
y YMHHE BITYM3HSHE 3aKOHOJABCTBO 3 METOIO BIPOBAKEHHS BHUKIIOYHO
0e3roTiBKOBOI ()OPMU CIIATH MMOJATKIB.

[lin yac cmnaTy MOAATKIB IUIATHUK MOBHMHEH 3HATH Ta BKa3yBaTH
B JIOKyMeHTax OaraTto iH(opmallii, HampuKiad, HAIpsSIMOK IJIaTeXy (JIepKaB-
HHH, MICIIEBUIA OFOJDKETH), CyMY IUIAaTeXy, MEXaHI3M IUIaTexy (0e3roTiBKOBHH,
rOTIBKOBHH), MIiJICTaBy IUIaTeXy (MOIATOK, 30ip), 0COOIMBOCTI KOHTPOJIO
3a CIUTATOIO MOAATKY TOIIO, IO TAKOX YCKJIAJHIOE POIIEC CIUIATH MOIATKIB
1 HaBITh 3YMOBIJIIOE X HECBOEYACHY CILIATY.

3apaau 3a0e3rneueHHs 3pyIHOCTI Ta OTIEPATUBHOCTI CIUIATH MOJATKIB
Oyno O palioOHAJILHUM YIOBHOBRKEHHS IIOJATKOBUX OpPraHiB Ha CIUIATy
NOJIaTKIB HUISIXOM 1X aBTOMAaTUYHOTO NEPEepaxyHKy JO BiAMNOBIIHOTO
OIOJDKETY MiCIsl y3TOIKEHHS O0UNCIIEHOT CyMH TTOAATKY.

VY nporueci nepexoay A0 iHPOPMAIHHOTO CYyCHUIBCTBA y MPOBITHUX
JieprkaBax CBITY BiOyBaeThcsl peOpMyBaHHS MEXaHI3My MOJATKOBOTO PETy-
JIOBAHHS MUISTXOM 3HMKEHHS TIOJJATKOBOTO HAaBaHTA)KEHHS, YACOBUX BHUTpPAT
Ha JIOTPMMaHHS HOPM TOJATKOBOTO 3aKOHOJIaBCTBA, a TAKOX ONTHUMI3AIlil
CHCTEeMH aaMiHiCTpyBaHHs moxaatkis [15]. B Vkpaini, sk 1 B iHIIUX aepxa-
Bax CBIiTY, 3a 2010-2014 pp. npoBeaeHO psif 3aX0/1iB 11010 peGopMyBaHHS
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CUCTEMH aJMIHICTPYBaHHS MOJATKIB B I[IJIOMY Ta BJIOCKOHAJIEHHS CUCTEMU
€JIEKTPOHHOTO ONOJATKyBAHHS 30KpEMa.

[Tpuiinaro 3akon Ykpainu «IIpo BHeceHHs 3MiH A0 [lomatkoBoro
KOJCKCY YKpaiHM Ta JesSKUX IHIIUX 3aKOHOJABUMX aKTiB YKpaiHm»
Bim 31.07.2014 Ne 1617-VII (0ani — 3akon) [17], sskuM BHOCSATHCSA 3MIHH,
o mnepeadayaroTh CTBOPEHHSI CHUCTEMH €JIEKTPOHHOTO aJIMiIHICTpYBaHHS
nogatky Ha nonany BapTicts (CEA IIJIB). 3 1 ciuns 2015 p. us cucrema
noyasja MOBHOI[IHHO MpaloBaTH B YKpaiHi, HE BHOCSYM KapAHMHAIBHUX
3MiH y 3aranbHi npuHImnu crpasisaasa [1/IB, 3atBepmxeni 1K Ykpainwm,
aJie 3aKpIIuTIoYM pepopMyBaHHS y IEKUTBKOX HalpsiMax: CTBOPEHHS! OKPEMHUX
0aHKIBCHKMX paxyHKiB i TuiatHUKIB [IJIB Ta mepexim Ha eleKTpOHHY
3BiTHICTG 3 I1/]B.

Hapasi CEA I1JIB xapakTepu3y€eTbcsi BEIMKOIO KITBKICTIO TPOTaInH
Ta CymnepedyHocTed. AHasli3 HOPM MOJATKOBOTO 3aKOHOJABCTBA JI03BOJIMB
okpecnutu HU3KY Henomnikie CEA IIJIB, cepen skux Ha ocoOJMBY yBary
3aCIyrOBYIOTh TaKi:

» npu peectpanii miataukoM [1/IB peectpamist eneKTpoOHHOTO
nupoBOro MIANUCY HE € OOOB’SI3KOBOIO, XO4ya IOJAaTKOBa
3BiTHICTH 3 [I/IB momaeTscsi 70 KOHTPOIIOIOYOTO OpPraHy BcCiMa
IUIATHUKAMU B €JIEKTPOHHIN (opMi 3 JOTpUMAHHSIM YMOBH I[0/I0
peecTpaltlii eJIeKTPOHHOTO MiAMUCY MiA3BITHUX OCi0;

» BIACYTHICTh po3MexyBaHHs paxyHkiB maTtHuka B CEA T1/IB Bin
IHIIUX paxyHKiB;

» MOJXIIUBICTh TIepepaxyBaHHsS OaHKIBCHKOIO YCTaHOBOIO KOIITIB
IUTATHUKA MOAATKIB 70 OIOPKETY B OJHOCTOPOHHBOMY MOPAJIIKY
Ha BUMOT'Y KOHTPOJIIOI0OYOTO OpraHy 3 PaxyHKiB, sKi HE 0OJIIKOBY-
to1ecs B CEA T1/1B;

» BIJICYTHICTh 3aKOHOJ/IaBYOTO PETJIAMEHTYBAaHHS MEXaHi3My aBTOMa-
TAYHOTO BiamkoayBanHs [1/1B;

» BIJICYTHICTh PO3MEXKYBaHHS TOHATH «OOJIK IUIATHUKIB TOJATKIBY,
«aBTOMATHYHUN OOJIIK» Ta «OO0JIK 3a»;

» HeIocTaTHICTh KomTiB Ha paxyHKy B CEA I1/IB yHeMOX/HBIIOE
peecTpariio MoAaTKOBOT HAKIATHOI 1, SIK HACTIIOK, (POPMYyBaHHS
MOJIATKOBOT'O KPEAUTY;

» BIJICYTHICTh 3aKOHOJIABUYOI PErjaMeHTallil, SKUM YHHOM IUIaTHHKY
[I0JIATKIB MOYKHA HAJIEKHO BUKOHATH O0OB’ 30K IMOJMAHHS 3BITHOCTI
3 I1IB y 3B’s3ky 31 3004aMH B poOOTI «CAMHOTO BiKHA MOJaHHS
€JIEKTPOHHOT 3BITHOCTI» TOIIIO.

Po6ouoro rpynoro 3a ygacTio npeacTaBHUKIB MiHicTepcTBa (iHAHCIB
VYkpainu, HapOJHUX JIEMyTaTiB Ta €KCIEPTIB MiATOTOBICHUN MPOEKT 3aKo-
Hy Ykpaiau «[Ipo BHecennst 3MmiH n0 [logaTkoBoro komekcy Ykpainm»
Bix 15.09.2016 Ne 5132 (moonpanpoBanuit Big 03.11.2016) (dani — 3akoHo-
npoekT) [ 18], sxuii mae BpockoHanutu CEA T1JIB. [lepenbauaeTscst BBeneHHs
JIOJIATKOBUX PEKBI3UTIB /10 TOJATKOBOI HAKIAIHOI — KOJIB YKpaiHChKO1
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kiacudikamii ToBapiB 30BHIMTHbOeKOHOMIUHOI nisiibHOCTI (YKT 3EJ) mos
ToBapiB Ta JlepxkaBHoro kmacudikaropa mpoxykmii Ta mocayr (AKIIIT)
JUISl TIOCITYT, a TAKOXK MeXaH13My OJIOKYyBaHHS peecTpallii CyMHIBHUX MOAATKO-
BUX HAKJIAJHUX JI0 OTPUMAHHS IOSCHEHb MIOJO0 JUKEepela HaJIXOJIDKEHHS
TOBapy. B KOHTEKCTI MOCIIPKYBaHOI MpOOJIEeMaTUKH Ha OCOOJIMBY yBary
3aCIIyTOBYE IOJIOKEHHSI 3aKOHOMPOEKTY, BIAMOBIAHO JIO SIKOTO 3aIpOBaKY-
€THCSI TIOBHOIIIHHMIA EJIGKTPOHHHUM KaOiHET TUIATHWKA TOJATKIB, OCKIUIBKU
3a3Ha4yeHa 3aKOHOJIaBya 1HII[IaTUBa — NMepuInil Kpok 10 BupoBaxeHHss CEA
B OTIOJJaTKYBaHHI B IIIJIOMY.

Xoua 3aKOHOMPOEKT IMependavyae psj MPOTPECUBHUX 3MiH, BiH
HE YCyBa€ MPOTAIMHU Ta CYNEPEYHOCTI, SKi OynM BUSBICHI B IpOLECi
PaBO3aCTOCYBaHHS.

[Ilomo MiXXHAPOJHOTO AOCBIAY B KOHTEKCTI €JIEKTPOHHOTO aaMmi-
HICTpyBaHHA, TO Ha OCOONMBY yBary 3aciyroBye nocBin Kaszaxcrany.
Cy4acHMM MeXaHI3MOM B3a€MO/IIi YIEHIB CyCHUIbCTBA, JEP>KaBU, FPOMAISTH
Ta Oi3HECy € eleKTpoHHe ypsayBaHHA. i 3pydHOCTI cy0’€KTiB rocnoa-
pIOBaHHS — KOPHUCTYBadiB MNOpTaldy pPO3MIIIEHO BECh MepesiK OHIaiH-
MOCIYT JJis BEICHHS Oi3Hecy 3a pyOpuKamu: peecTpailisi Ta PO3BUTOK
Oi3Hecy, mojgaTku Ta (DiHAHCH, HEPYXOMICTb, aBTOPCHKE MPaBO TOIIO.
VY BeO-noaarky «bi3zHecy» enexkTpoHHoro ypsany Kazaxcrany BHOKpeMIIeHO
temMatuaaui po3nain «llomatkuy, ne QyHKIIOHYIOTH ABa Tiapo3aim «Oriata
1 moBepHeHHs noaatkiB» Ta «llogatkmy. OKpiM 3a3HaUYEHUX OHJIAMH-CEPBI-
ciB, Ha caiiTi emexktpoHHoro ypsany Kaszaxcrany € BeO-momarox «Kabiner
IUTATHHUKA TTOJATKiB». OCTaHHE OIIIHEHO CBITOBOIO CHUTLHOTOI) HAa BUCOKOMY
piBHI, TIpo 10 CBITYUTH PakT npoBeacHHs y 2014 p. ['mobanbpHOTO hopymy
«enexTpoHHoro ypsaay» (Global e Government Forum) y Kazaxcrani [19].

Humni B acnexti BrpoBamkeHHss CEA B onoaaTkyBaHH1 aKTyaJlbHUM
y cdepi moIaTKOBOTO MEHEKMEHTY € TIONIYK MPOTPECUBHUX THCTPYMEHTIB
3a0e3MedeHHss MPOo30pOoCTi B AISUIBHOCTI MOJATKOBUX OPraHiB CTOCOBHO
CydacHHX TpaHC(OpMAIiHHUX MPOIECIB Ta Mepexoay 0 iHpopmariitHOTo
CYCIIUIBCTBA, @ TaKOXX HAsSBHUX MOXIMBOCTEW iH(opMaliitHO-KOMYHiKa-
MIHHUX TEXHOJOTiIH. OIWH 13 TaKUX IHCTPYMEHTIB — €-JCKJIapyBaHHS, IO
3abe3nedye HOBI opMU KOMYHiKallii rpoMajsiH, Oi3HeCy Ta Biaau, Oe3me-
PEUIKOIHUN TOCTYN 10 MyOIivHOi iH(OopMallii Ta CIpUsie ydacTi TpPOMaJisH,
cy0’ €KTIB roCTIOAapIOBaHHS Y BJIOCKOHAJICHHI MTOJJATKOBOT MOJTITHKHY.

Hocninguemm nonoBigs CBitoBoro 6anky ta PwC «OmnogaTkyBaH-
Hs 2016», MoxkHa KoHcTaTyBaTH, o y 2016 p. BOpOBAIKEHHS CUCTEMU
e-JIeKJIapyBaHHs Ta CIUIAaTH MOAATKIB B €JIEKTPOHHIN ¢opMi y CBITI —
Halinmomuperima pedopma y cdepi omomarkyBaHHsA. BinmoBigHi 3MiHU
y pi3HUX JAepKaBaX JO3BOJIMJIN CIPOCTUTH MPOILENYPH CIUIATH TOJATKIB
JUIS CEPEIHBOTO Oi3HECY MO0 3HMKEHHS CTAaBOK ONOJATKyBaHHS HA BIPO-
Ba/DKCHHSI CYYaCHMX TEXHOJIOT1M Ta CIPOIICHHS MpOUEAYp AOTPUMAaHHS
HOPM TOJaTKOBOTO 3aKOHOJaBCTBA. Excriepramu 3a3Ha4eHo, 10 HAHO1Ib-
11 TpyAHOII B pedopMyBaHHI I[bOTO HANpPSMY BUHHUKAIOTH y JIepKaBax
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13 HU3BKUM piBHEM J0XOIB. Taki nepikaBH, Kl BIOCKOHAIIIN 1HGPACTPYK-
Typy €-IeKJIapyBaHHsI Ta CHUCTEMYy CIUIATH TMOAATKiB, Hapa3i OTPUMYIOTh
icToTHI BUroau. HatoMmicTe, y JaepkaBax 13 HU3BKHUM PIBHEM JOXOJIIB
CIOCTEPITaeThCsl HAWMEHIIIHA TTPOTPEC MI0I0 CKOPOUCHHS YACOBUX BUTPAT
Ha JIOTPUMaHHS HOPM MOAATKOBOI'O 3aKOHOJIABCTBA Ta 3HWKEHHS KiJib-
KocTi mraTexis [20].
JlocuTh BIAJIOI0 CTOCOBHO BITPOBA/DKEHHS Ta TOIIMPEHHS €-JIeKIapy-
BaHHA € AyMKa mnojituuHoro ekcrnepra C. Tapana, akuil 3a3Hauae, 1Mo A
TpOMAJIsH e-IeKJIapyBaHHs CJIiJ OJIETIIATH a00 PO3TIISAIATH K MPaBo, a HE
000B’s130K. [IpoTe BOHO Mae pO3MOBCIOJKYBATHCS Ha BCiX 0€3 BUHSATKY,
SK y MHUBUTI30BAHUX KpaiHaX, aJKe B JIEpXkaBi, /e MOJOBUHA €KOHOMIKH —
B TiHI, a 3apmjara — «B KOHBEPTax», BUXIJ 3 KOPYMIii MOBUHEH OyTh
oauH s Beix [21].
Bmposamxkenns CEA IIIB B cdepi omomaTkyBaHHS — IOCHTH
MO3UTUBHUN KPOK y PO3BUTKY Hamioi aepkaBu. OCKIIbKM YKpaiHa Hie
IUISTXOM BIIPOBA/KEHHS BUKITIOUHO €-JICKJIapyBaHHS, TO HEOOXiTHO BHECTH
BianoBiaHi 3miHu B [IK Vkpainu, a Takoxk JOOMpaIffoBaTH B)XK€ BHECEHHUI
3aKOHOIPOEKT a0 MIArOTYBAaTH albTepHATUBHUHN mono nomwupeHHs CEA
Ha BCl MOAATKH B YKpaiHi Ta BIOCKOHAIHWTH ICHYIOUI HOPMH B 3a3HAYEHIN
chepi, BpaxoByrouM HaWKpallll 3apyOiKHI JOCTIDKCHHS Ta MPaKTUYHUN
JOCBiJ iHPOPMAIIIHHO-PO3BUHEHHX JIEP)KaB CBITY.
Hapasi icHytoTh mpoOiieMH, SKi YHEMOXJIMBIIOIOTH ITiIBUIICHHS
e(EeKTHBHOCTI MEXaHI3My IIPAaBOBOTO PETYIIIOBAHHS aMIHICTPYBaHHS MOJIATKIB,
OCHOBHUMH 3 SIKUX €:
» BIJCYTHICTh €IMHOT KOHILEIIIi MOJATKOBOI IMOJITHKU B I[LJIOMY
Ta aJIMIHICTpyBaHHS MMOAATKIB 30KpEMa;

» CHCTEMHI BaJIM BITYM3HSHOTO 3aKOHOJIABCTBA 1, 30KpeMa, HasIBHICTh
KOJIi31#, mporanud Ta ayomoBans y [IK Ykpainu;

» HaJMipHA YCKJIaJIHEHICTh aMiHICTPYBaHHS ITOJaTKIB;

» HEY3rOJDKEHICTh il OpraHiB Jep>kaBHOI Biaaau y cdepi aami-
HICTpYBaHHSA MTOJIATKIB,;

» ClIa0Kul KOHTPOJIb 3a JISUTBbHICTIO TIOJJATKOBUX OPIaHIiB;

» HEBU3HAYEHICTHh BiANOBIAAIBHOCTI MOCALOBUX OCI0 MOJATKOBHUX
OpraHiB;

» BIJICYTHICTb JIi€BOT KOMYHIKaIiHHOT iHPPACTPYKTYpPH.

BucHoBku. [IpobremaTrka agMiHICTpyBaHHS MOAATKIB y KpaiHi Mae
KOMIUIEKCHUHN XapaKTep, il BaXKKO BUPIIIUTHU 32 paXyHOK 3aCTOCYBaHHS PO3-
PI3HEHUX, «TOUYKOBHUX» 3aX0/IiB. [le MOMIIMBO TUTHKH 32 JOMOMOTOF) KOMILIEKC-
HOT'O TiAX0/Ty, 3aCHOBAaHOMY Ha YiTKii CTpaTerii pO3BUTKY, siKa O MiAKPITLIIOBA-
J1ach JIIEBUM MEXaHI3MOM peatizallii Ta CHCTEMO MOHITOPHUHTY Ta KOHTPOJTIO.

[lepmioyeproBumMu KpoKaMud y IIbOMY MarOTh CTaTH: pO3poOKa
KOMILJIEKCY TOKYMEHTIB CTPATEeTIYHOTO TUIaHYBaHHS (KOHIICTIis, CTpATeris,
nporpama) i, 30kpema, Crparterii pO3BHTKY YHOPaBIiHHSI IOJATKOBOIO
cucteMoro Ta [lnany aii moao peanizamii MoJ0KeHb 3a3HAYEHOI CTpaTerii;

ISSN 1028-7507. 30BHilIHs TOPTriBAS: eKOHOMIKa, pinaHcy, rpaso. 2017. N 3 85



IIYBAIYHE ITPABO

cTBOpeHHs1 mpu MiHicTepcTBi (iHaHciB Ykpainu Koopaunariiinoi paau
3 MUTaHb KOHTPOJIO 3a AISIIBHICTIO MOJATKOBUX OpPraHiB; CUCTEMHE OHOB-
JIeHHS YUHHOTO TOJIATKOBOT'O 3aKOHOJIABCTBA, HOTO MEPErJisia Ha MpeaMeT
KOJIi31#, mporanuH i ayOmoBanus; BHeceHHs 10 [1IK Ykpainu 3miH Ta 10moB-
HEHb, CTIPIMOBAHUX Ha MIBUIIICHHS €(pEKTUBHOCTI aIMIHICTPYBaHHSI [TOJIATKIB.

3MiHM Ta TONOBHEHHs HeoOXiaHO BHecTH nepeBaxkHo B [1IK Ykpainu,
30KpeMa: OUTBII YiTKO BU3HAYUTH MOHATTS «II0CAI0Ba 0C00a KOHTPOIIOI0YOTO
OpraHy»; CUCTEMAaTH3yBaTH y3TOKEHI Ta HEY3TO/HKEHI IPOIIOBI (TIOJATKOBI)
3000B’s13aHHS T4 BU3HAYUTH MOPSAOK Y3TOJDKEHHS; PETJIAMEHTYBATH MPaBO
IJIATHUKIB TOJATKIB CaMOCTIHHO OOYHCIIOBaTH MOJATKH a00 YIOBHO-
Ba)XyBaTH Ha I TOJATKOBI OpPraHd; BCTAHOBHTH, IO CIUIaTa MOJATKIB
3IIACHIOETBCS HUIAXOM IX aBTOMATHYHOTO IMEpEepaxyHKy A0 BIAOBITHOTO
OIO/KETy TMiclsl JOCATHEHHS Y3TOJKEHHS OOUYMCIeHOI CyMH TMOJaTKYy;
3aKpIMUTH BUKIIOYHO O€3roTiBKOBY ()OpMY PO3paxyHKiB; BH3HAUWTH, IO
MOJaTKOBA 3BITHICTh MOXKE OYyTH TOJaHa JHUIIE B EJIEKTPOHHINA Gdopmi;
nomuput CEA T1/IB Ha Bci momaTku; OibII KOHKPETHO PETIAMEHTYBAaTH
000B’S13KH Ta BIAMOBIJATLHICTh MOJATKOBUX OPTaHIB.

3acTocyBaHHS 1IMX 3aXO0JliB CTaHE OCHOBOI JUIsl TiABUIIECHHS
e(EeKTHBHOCTI MEXaHI3My IIPAaBOBOTO PETYIIIOBAHHS aIMIHICTPYBaHHS MOJIATKIB,
nepexoay A0 aOCOJIIOTHO MPO30pOi MOJATKOBOI CHUCTEMH, MOKpallaHHS
IHBECTHIIIHOTO KJIIMaTy, 3aBEpIICHHS €BPOIHTErpamii Ta BXOoAy YKpaiHu
y CBITOBY CHIJIBHOTY.
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Gurzhiy T., Kovalenko Z. Legal basis of tax administration in Ukraine.

Statement of the problem. The combination of stagnation and unbalanced
galloping inflation in Ukraine in 2014-2015 has led to the development of stagflation
in the state. World experience shows that the only way to overcome it is the improvement
of financial regulation measures. In the context of this fact taxes play an important role.
Therefore, increasing the effectiveness of the legal regulation mechanism of tax
administration deserves special attention.

Analysis of recent researches and publications. Analysis of recent researches
indicates that the selected topic is the central focus of a wide range of representatives,
both economic and legal Sciences. However, the relevance of the study caused by the lack
of a comprehensive study of legal principles of tax administration in Ukraine.

The purpose of this article is to develop a scientifically based conception of
improvement of legal regulation of tax administration in Ukraine.
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Materials and methods. The methodological base of research is a combination
of general scientific and special methods, the use of which is the subject to a systematic
approach.

Results. There was solved the current state and revealed the topical issues of
legal regulation of tax administration in Ukraine. Its relationship with foreign experience
is determined. The ways to enhance the effectiveness of the legal regulation mechanism of
tax administration are offered. A set of measures aimed at improving the legal regulation
of tax administration in Ukraine is developed.

Conclusion. The issue is complex; it can not be solved through the use of «point»
events. The solution of the mentioned problems is possible only through the integral
approach, based on a clear development strategy, which would be reinforced by an
effective mechanism for implementation and monitoring and control system.

Keywords: taxes, tax system, tax administration, legal regulation, mechanism
of legal tax regulation.
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The article analyzes the main elements of a modern system of local taxation in
Ukraine and the ways of improving the legal regulation of modern filling the budgets of
local communities are suggested by means of improving the budgetary mechanism of local
taxes and fees, redistribution of budget allotment of some national taxes or their parts.
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Mywenok B. Ilpasoeoe pezynupoeanue 00x0006 mecmuuix 6100x3cemos. llpo-
AHATU3UPOBAHB OCHOBHDLE INEMEHMbI COBPEMEHHOU CUCEMbL MECIHO20 HAJI02000I0CEHUA
6 Ykpaune u npednosicenvt nymu co8epueHCMEOBAHUsSL NPABOBO20 PE2YIUPOSAHUSL COBPe-
MEHHO20 HANOJHEHUsT CPedCmeamu D0NHCemos meppumopUudIbHbix 00U ¢ NOMOUWBIO
COBEPUIEHCBOBAHUSL OI00NCEMHO20 MEXAHUSMA MECMHBIX HAL0208 U COOpos, nepe-
pacnpedenenuss OI00AHCEMHO20 HAZHAUEHUS OMOEIbHBIX 001e20CYO0APCMBEHHBIX HALO208
uau ux 4acmeil.

Kniouegvle cnoga: rocylnapCcTBEHHbIE H MECTHBIC JIOXOJbI, OPraHbl MECTHOTO
CaMOYIIPABJICHUSA, MECTHBIH OIOJKET, TOCYAapPCTBEHHBIC M MECTHBIC HAJIOTH U COODBI,
(hMHAHCOBO-TIPABOBOE PETYJIMPOBAHHUE.

Background. Nowadays, the political vector of our country is
strengthening the role of local government through decentralization and the
establishment of all necessary legal, social, economic, political and other
conditions for the operation and the development of united communities.
Analyzing the historical experience of social development, it should be
noted that the efficiency of power can be achieved only if there is
interdependence of these, in our opinion, main social components as the
current law to establish accountability and ensure its holding by means of
state coercion, as well as provision of financial and economic capacity.

Analysis of resent researches and publications. So far, the analysis
of legal regulation of filling the budgets of different levels through tax and
other financial mechanisms implemented in a large number of scientific
articles and monographs. Scientific and theoretical basis for relevant studies
are the works of famous domestic experts in finance — L. K. Voronova,
A. P. Hetmanets, V.I. Kurylo, V.V.Mushenok, M. P. Kucheriavenko,
O. A. Muzyka-Stefanchyk, A. A. Nechay, O. P. Orlyuk, M. O. Perepelytsya,

© Mushenok V., 2017
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I. B. Zaveruha [1-10] and others. However, initiated in Ukraine the reform
of local government in the establishment of united local communities
requires from the representatives of legal science new research in terms of
building an efficient mechanism of fiscal ensure of these communities.

The aim of this study is a comprehensive analysis of the current tax
regulatory framework in terms of formation mechanisms of the financial
capacity of local governments in the process of reform in the modern trend
of decentralization and association.

According to this goal it is necessary to highlight the priority of
topical research tasks shortcomings of the mechanism of local budgets
of our state in part:

> the existence of differences in the regulatory and legislative
framework that regulates the formation and use of financial
resources of local budgets which are used by the government due
to the challenges in the new fiscal year;

» excessive centralization of local budgets and the lack of a clear
division of competence in specific tasks between the central
authorities and the regional and local authorities;

» unstable sources of local revenues and the lack of an effective
mechanism of inter-state redistribution of income.

Materials and methods. In writing the article used acts of tax laws
for the period of Ukraine's independence, including the rules of the Tax
Code of Ukraine, which regulate the system of local taxation. To ensure the
reliability of research results apply such methods of scientific knowledge as
a historical and legal, system analysis and formal-legal.

Results. First of all, pay attention to the fact that the European
Charter of Local Self-Government states that local authorities should have
the necessary amount of own sources to carry out the powers. In budget
system of our state such own sources primarily may include the national
and local taxes, fees and charges as well as non-tax revenues and
intergovernmental transfers.

The issue of improvement the process of formation the local budgets
and search for reserves of their increasing is extremely important during the
building process of independence of our country, because over the years
there is a negative trend to reduce the share of own source revenues in the
structure of local revenues and, consequently, increasing the number of
subsidized budgets. Lack of stable own revenues significantly limits the
impact of local government on socio-economic development of their areas.
Expanding and optimizing sources of local budgets is an extremely
important task, the solution of which will increase the level of financial
independence and stability of united local communities and qualitative
performance of their tasks and functions.

We consider that one of the priority and important tasks of modern
policy of decentralization of power is the reform of budget-tax system of local
self-government bodies. As in the past and at present, the functioning of
local self-government bodies in most local communities does not ensure the
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creation and maintenance of an enabling environment for the comprehensive
development of human being, its fulfillment and protection of its rights.
While keeping the modern mechanism of formation of the revenues of local
budgets, the vast majority of united communities, because of the extremely
weak material and financial base, will be incapable to perform the main his
authority, declared the European Charter of local self-government and are
defined as the capacity of the local authorities in the framework of the law
to implement the regulation and management of a substantial share of
public affairs under their own responsibility, in the interests of the local
population [11].

In order to overcome these problems in Ukraine the reform of local
government is declared and its main trends are identified in the Concept of
reforming the local self-government and territorial organization of power in
Ukraine, which aim is to determine trends, mechanisms and timing of the
formation the effective local self-government and territorial organization of
power to create and maintain full living environment for citizens,
establishment of institutions of direct democracy, satisfying the interests of
citizens in all spheres of life in the territory, reconciling the interests of the
state and local communities [12].

In our opinion, the domestic scholars in the field of law, economics,
finance, government mandated the elements of the overall strategy and
identified the specific proposals on the possibilities of increasing the
forming part of the budgets of local communities. Scholars note that the
strategy of the state requires changes in finance, which should be focused
on the region, because the market economy requires a significant increasing
in the use of financial resources in the territory of their creation [4, p. 184].
Accumulating similar positions of other scientists, we'll form the overall
modest proposal for referral to local budgets deductions from those taxes,
fees and boards that come to the state budget with the corresponding
territory in the form of a percentage deductions from state taxes, or fixing of
stable particles for different levels of government (central, regional, local)
in the distribution of state taxes.

While researching the issues of legal regulation ensuring budgetary
resources of united local communities it is impossible to avoid, in our
opinion, radical and premature, however interesting positions of individual
scientists. In particular, C. Melnyk and C. Krynytsia offer to enroll to the local
budgets of the value added tax, which is evenly distributed on the territory
of the country, is less sensitive to fluctuations in market conditions and its
receipts is directly related to the level of development and the results of the
economic activity in the regions. V. Novikov offers: enter special targeted tax
to finance the objects of social sphere enterprises transferred to local councils
(with the appropriate reducing other taxes); accumulate in local budgets
at least 50 % of the rent for the using of mineral resources, as well as funds
from privatization of state and municipal property. K. V. Pavliuk draws
attention to the need to establish the relationship between budgetary costs and
the results of economic activity of the region, that is, to build the revenue
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of local budgets depending on the volume created on the corresponding
territory of financial resources [13, p. 129-130].

Analysis of socio-economic, organizational and managerial realities
in the system of local government shows that the main cause improper
situation is the lack of effective funding sources of local communities.
Therefore, first of all, system of local taxes, fees and boards should be
reformed as major excipients of local budgets are tax payments. Before you
give your own suggestions of improving the legal framework of the tax
system, in our opinion, it will be appropriate to analyze the tax payments
credited to local budgets over the past two decades.

In the early development of the tax system of our country a system of
local government revenues (local budgets), which consisted of such species,
was formed:

1. Taxes and charges formed and fixed at the state level:

» taxes, installation and collection of which are carried out
exclusively at the national level, and the funds are well received
by the local budgets (land tax, income tax);

» taxes formed as deductions from state taxes (the share of VAT,
income tax, excise tax) and are only regulated on the state level.

2. Taxes and fees were collected on the state level, and were formed
on the local self-government — local taxes and dues (municipal tax and tax
on advertising, as well as in different periods of about 18 local fees, among
which the most effective in terms of filling the budget, were: the market fee,
charge for issuing a permission for placing an object of trade, etc.).

3. Local untaxed earnings which filled up the local budgets (fines,
license fees).

The system filling the funds of local budgets formed in such way has
had a number of significant shortcomings. In particular, local fees defined
by the law of Ukraine «On the taxation system» [14] have been ineffective
as mechanisms for the filling of budgets (fee for the issuance of a warrant
for an apartment, a fee for the right to host film and TV recordings from)
and enough about their expenditures during administration (collection of
dog owners). In addition, the circle of taxpayers accepted in bodies of self-
government provisions of charging certain types of local taxes and fees
have not been clearly defined, the objects of taxation have changed, the
limit rate payment have not been stipulated as mandatory taxes and fees,
economic, social, demographic development of certain regions of the state
have been ignored etc. The existence of these deficiencies and violations
pointed out on the urgent need to improve the regulation of the local tax
system both at the national level and locally.

Starting from 2011, the system of local taxation was reorganized by
adopting the tax code and amendments to the list of local taxes and fees [15].
Innovations in the mechanism of local taxation have led to both positive
and negative changes in this part of the revenues of local budgets.

Along with the above mentioned low-performing Assembly, the local
taxes and fees, which accounted for 90 % of the income of such budgets
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(municipal tax, fee collection, market authorization for the placement of
objects of trade) [16] were abolished, and the new taxes and fees (tax on
real property, other than land, flat tax, fee for conducting certain types
of entrepreneurial activity fee for parking of vehicles and tourist tax) [17]
proceeds from which various reasons today may not provide the financial
needs of local authorities were implemented.

Starting from 01.01.2015, according to the article 10 of the tax code of
Ukraine, local taxes include a tax on property and a flat tax and local fees —
charges for parking vehicles; tourist tax. Local councils establish a tax on
property in the part of the vehicle tax and land tax on real property, other
than lot of land. Establishment of local taxes and fees not stipulated by the
tax code of Ukraine is forbidden. Enrollment of local taxes and charges
made to the relevant local budget [15].

The sources of general fund revenues of local budgets and the
budgets of local communities combined, created by law and future plan of
community areas [5] are defined in the Budget Code of Ukraine as a legal act
that defines the legal basis of the budget system of Ukraine, its principles,
basics of the budget process and intergovernmental relations and responsibility
for violations of budget legislation and regulates relations arising in the
process of drafting, review, approval, execution of budgets defined (article 64).
For this analysis, describe the tax revenues that are not local taxes, but fully
or partially are transferred to the following budget:

» 60 percent tax on personal income, paid in the relevant territory

(except the territory of Kyiv);

» 40 percent tax on personal income, paid in the city of Kyiv and

credited to the budget of Kyiv;

» 50 percent of the rent for special use forest resources of the wood
harvested in the order of felling, payable to the municipal budgets
of Kyiv;

50 percent of the rent for special use of water is included in the
municipal budgets of Kyiv users of water in place of a fence;

25 percent of the rent for the use of subsoil for mining of national
importance, payable to the municipal budgets of Kyiv;

charges for use of other natural resources is included in the
municipal budgets of Kyiv;

excise tax on implementation entities retailers of excisable goods,
payable to the combined budgets of local communities, municipal
budgets;

10 percent corporate income tax, which is included in the budget
of Kyiv;

income tax and financial institutions municipal property;

rental fee: for subsoil use for mining of local importance; for use
of subsoil for purposes is not related to mining; for special use of
water of water objects of local importance; for special use forest
resources [17].
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Given a list of local taxes, fees and boards, as well as national, which
partially or fully credited to the local budget, clearly shows their failure
to solve all tasks of economic, organized and managerial nature, being put
by united local communities. Although it should be noted that the revenues
of local budgets of Ukraine in 2013, compared to the previous and
following years, some growth in the share of tax revenues was recorded,
however, the most significant in terms of the source of the revenue part
of local budgets is the tax on income of individuals, which, in particular,
has provided 61,4 % of total revenues of local budgets [18].

Despite some growth in tax revenues of local budgets in the Ukraine,
the share of local taxes and fees in these income amounts to 7 % (the main
factor in the increase in the share of revenue growth is a single tax) [16].
That is, the proportion of revenue remains negligible in comparison with
that local taxes foreign countries make up about 46 % of profitable base
of local authorities in Germany, 48 % in Switzerland, 45 % in Australia,
44 38 % in Italy, % in Norway, 35 % in Japan, 66 % in the United States,
37 % in the UK [19].

The submitted facts actualize the need to reform the budget formed
element of the local taxes that have become the most significant source
of revenue in the local budgets, similar to the practice of developed
democratic countries. In the short term the united local budgets of local
communities must have certain, at least a minimum degree of economic and
financial strength.

So, the system of local taxation as one of the main sources of
formation of the financial basis of local self-government is not covered
by the necessary changes, in particular, in creating the appropriate material,
financial and organizational conditions for complete self-government and
delegated authority by use the funds received from payment of local taxes
and fees. The concept of the reform of local self-government and territorial
government organizations only offered: providing right of such bodies to
regulate the rates of local taxes and fees, and also declared the right to set
benefits only the body of the local self-government, the budget of which
credited such payments.

Conclusion. In our opinion, only such changes will not lead to increase
the financial base of local budgets to the required level of expenditures, and
the strategy of reforming the current system in the country today, local taxes
and fees in the first place, should comply with the principles of the European
Charter. In particular, the serious problem is that embodied in the tax code
of Ukraine, local taxes and fees and rates do not take into account the real
possibilities of taxpayers, and therefore do not perform the enabling functions.
Such shortcomings affect the observance of the principles of unity,
completeness, authenticity, openness, clarity of the budget structure of local
communities and the country as a whole.

Because the local budget is the main instrument by which local
authorities can affect the local activity, create the conditions for economic
and social rise of the territory of its jurisdiction, then the main profitable
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source, which is the basis of the formation of the financial resources of local
budgets in Ukraine should be is a tax on the income of natural persons. Also
local self-government bodies within its competence should have the right
to introduce preferential tax rates fully cancel individual local taxes and
charges or dismiss their paying certain categories of taxpayers and delay
in the payment of local taxes and fees.

In our opinion, the radical improvement of the system of local taxation,
which is part of the tax system of the state and at the same time necessary
financial feature of local government and self-government is possible
provided overcome a number of systemic deficiencies, including by:

» negligible fiscal role of local taxes and fees and as a result — their
low share in the revenues of local budgets;
lack of an effective legal framework, which would correspond
to the current economic conditions;
lack of the rights of local governments to implement on its territory
of its own taxes and fees;
inferiority of local taxes and fees compared with the general;

a short list of local taxes and fees compared with other countries.

To solve the problems in the formation of local budgets in Ukraine
one should propose their solutions are:

» to improve the existing normative-legislative framework with the
goal of more effective regulation of the process of formation and
use of financial resources in local budgets combined territorial
communities;

» to make a gradual transition for decentralization of the management
of local budgets which will give an opportunity for local finance
to become more independent institute;

» to reform of local taxation in the transfer of some of the taxes from
the category of national local (a tax on the income of natural persons)
and install a more fair distribution of interregional share of taxes.

Thus, the successful development the process of formation the local
finance as an effective tool in guiding the work of the united local
communities in Ukraine is possible only under the condition of the general
administrative and financial reforms.
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Cmamms naoitiuiia 0o pedaxyii 06.03.2017.

Mywienok B. Ilpasoee pezyntosanus 00x00ie micuesux o6100xcemis.

Ilocmanoeka npoonemu. Ilorimuunum 6eKmopom HAWOi 0epicasu € NOCUTICHHS
PO MiCYeB020 camo8pAdyYEaHHS ULSIXOM OeyeHmpanizayii ma CmeopeHHs 6Cix HeOOXIOHUX
NPABoOBUX, COYLATbHUX, eKOHOMIYHUX, NOJIMUYHUX MA THUWUX YMO8 Olsl (DYHKYIOHYEAHHS
i pozeumxy 06 ’eOHanux mepumopiaibHux epomad. Epexmusnicmov enradu moouce oymu
docacHyma 3a YMOBU HAABHOCMI HOpM Npasa, AKi 3abesneuwysamumyms QiHaHCO80-
EeKOHOMIYHY CIPOMONCHICHb MICYE80T 2pOMAOU.

Ananiz ocmannix 0ociiodcens i nyonikauii. Aunaniz npasogoeo pezyno8anHs
HANOBHEeHH s Kowmamu 0100xcemis 3a 00NOMO2010 cucmemu onoO0amKy8aHHs 30iCHEHO
maxkumu nposioHuMu gaxieyamu y eanysi @inancosozo npaesa, sk €. O. Anicos,
JI. K. Boponosa, 1. b.3asepyxa B. I Kypuno, M. Il. Kyuepsgenko, O. A.Jlykauies,
0. A. Mysuxa-Cmegpanuyk, A. A. Heuaii, O. Il. Opmox ma in. Oounax pegopmyearms
cucmemu Micyego2o CamospsiOy8aHHs GUMARAE eeKMUBHO OTI0Y020 MeXaHizMy QIHaAHCOBO-
010021cemHo20 3a0e3neyeHts MiCyesux cpomao.

Mema cmammi — 00CRIONCEHHA CYUACHOI NOOAMKOBOI HOPMAMUBHO-NPABOBOT
basu Ha npeomem CHOPMOBAHOCHI MeXAHI3ZMIE 3a0e3neyeHHs. PIHAHCOB0I CNPOMOICHOCHI
cucmemu Micyeso2o camospsiO0yE8aHHs.

Mamepianu ma memoou. Illpu Hanucamwni cmammi BUKOPUCMAHO AKMU
HOO0AmMKO08020 3aKOHO0ABCMBA 34 NEPio0 He3AanNedcHOCmi YKpainu, 8 momy Yucii HOpmu
Hooamxosoeo kodexcy Ykpainu, sKi pecynoioms cucmemy Micyegozo OnoOAmKYEaAHHs.
s 3abe3neuenns O00CMOBIPHOCMI pe3yaIbmMamié OO0CHI0NCEHb 3ACMOCO8AHO MAKI
MemooOU HAYKOBO20 NI3HAHMA, K iICIOPUKO-NPABOBUL, CUCTHEMHO20 AHANI3Y, hOPMATbHO-
FOPUOUYHUL MOUYO.
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Pesynomamu 0ocnioxncensb. BupiuienHs numarnts 600CKOHANECHHS Npoyecy Gopmy-
BaHHA 00X00I8 Micyesux Or0iCemie ma NOULYK pe3epeie ix 30LIbueHHs € HAO38UYALIHO
AKMYATbHUM NPOMACOM YCb020 Hpoyecy po30y008u He3aneiCHOCmi Hawloi Oepoicasu,
OCKIbKU 6NPOO0BIIC YUX POKIE CHOCMEPIAEMbCS He2amueHa MeHOeHYisi 00 3MeHUEeHHS
YACMKU BNACHUX 0Jicepel HAOX0O0JICeH s KOWmIi8 y CIMPYKmypi 00x00i6 micyesux 6100dice-
mie ma, 8ION0GIOHO, 30iNbLeHHs KilbKocmi domayitinux 6100xcemis. Hedocmammuicmo
BNIACHUX CIMADIILHUX 00X00I8 3HAYHO 0OMEICYE BNIUE MICYEBUX OP2AHI8 61A0U HA COYIALHO-
EKOHOMIUHULL PO3BUMOK 61ACHUX mepumopii. Poswupenns ma onmumizayis Odicepen
HANOBHEHHs Micyesux 01004#cemi6 — HA036UUALIHO AKMYalbHe 3a80aHHS, GUPIUUEHHS IKO20
cnpusimume niOSUWEHHIO PIGHS (DiHanCcos0l HezanexncHocmi ma cmabiibHOCmi 00 €OHAHUX
MEPUMOPIATbHUX 2POMAO T IKICHOMY BUKOHAHHIO NOKAAOEHUX HA HUX 3A80aHb MA (YHKYIIL.

Bimuusnani nayxosyi obrpynmyeanu eiemenmu 3a2anibHoi cmpamezii ma po3poouiu
OKpeMi Npono3uyii Wooo MOJNCIUBOCMEU NIOBUWEHHS (DOPMYBAHHS OOXIOHOI YACTNUHU
010021cemie MepumopianbHUX 2pomad ma GUHAYUIU, WO CMPAmeziss 0epicasu eUMazae
3MiH Yy cepi ¢hinancie, sKi nNOGUHHI OYymMuU OpPIEHMOBAHI HA Pe2ioH, addce PUHKOBA
EeKOHOMIKA BUMA2AE CYMMEBO2O 30LTbUIEHHS GUKOPUCMAHHS (DIHAHCOBUX pecypcié Ha
mepumopii ix cmeopenHA. 3a pe3yrbmamamu aHAnizy NO3UYIL THWUX HAYKOBYIE
CHOPMYTLOBAHO 3A2ANbHY NOMIPKOBAHY NPONO3UYTIO U000 CHPAMYBAHHS 00 MICYEeGuUX
O1002i1cemis 8i0paxysants 6i0 mux nooamkis, 300pis i niam, Ki HAOX00AMb 00 OePIHCAs-
HO20 O100dicemy 3 8I0N0GIOHOI mepumopii y eueisioi NeGHO20 8i0COMKA GIOPAXY8aHL 6i0
3A2a1bHO0EPAUCABHUX NOOAmKie, abo @ikcayii cmabitbHUX 4acmox O PI3HUX DIGHI8
81a0u (YeHmparbHOI, PecioHanIbHOTL, Micyegoi) npu po3nooili 3a2arbHO0EPHCABHUX NOOAMKIE.

Hesgaocarouu na peghopmyeaniss nodamosoi cucmemu ma nputinamms Ilooamxo-
6020 Kooexcy, 6 Ykpaini 8i00y8aecmuvcsa Oocumb NOGLIbHE 3POCMAHHA NOOAMKOBUX
HAO0X002iCeHb Micyesux 01002icemis, A OCHOBHUM HUHHUKOM 30inbUieHHS YIel 4acmKu
€ 3POCMAHHI HAOX00JCEeHb €0UH020 nodamky. Yacmrka 00x00i6 6i0 Micyegux nooamkise
i 300pi8 3aMUUAEMbCS HE3HAYHOK NOPIGHAHO 3 AHANOSITYHUMU NOKASHUKAMU 3aPYOINCHUX
Kpain. 30iicHeni 00CriodcenHs. akmyanizyioms nompedy pepopmysanisi Or00xcemopopmy-
1040l CK1a0o8oi micyesux NOOAMKI8, AKI NOGUHHI CMAmMu HAUBALOMILUUM OdHCepesioM
00x00i8 y micyesux 0O100xcemax, NOOIOHO 00 NPAKMUKU PO3BUHEHUX 3apYOIJICHUX KDAIH.
Ilpononyemocs @necennsi 3MiH 00 UUHHO20 3AKOHOOABCMBA 3 MEMON 3MIiYHEeHHs
EeKOHOMIYH020 [ (DiHAHC08020 3abe3neueHHs Micyesux O00dcemie 00 €OHAHUX mepu-
MopIianbHUX 2pomMao.

Bucnosku. /s 30inbuenns inancosoi 6asu micyesux 0100dxcemis HeoOXiOHe
pehopmy8ants HUHIUWHBOL cucmemu Micyeeux noO0amkié i 300pie 8i0N0GIOHO 00 NPUH-
yunie €eponeticokoi xapmii. [iroua cucmema micye6o2o onoOAmMKy8aHHs He 8PAX08YE
PeanbHi MONCIUBOCMI NAAMHUKIE NOOAMKIB, A cami NOOAMKU He GUKOHYIOMb CHUMYIIO-
rouy @yuxyiro. Taki HeOOIKU 6NAUBAIOMb HA OOMPUMAHHA NPUHYUNLIE EOHOCMI, NOBHOMU,
00CMOGIPHOCIMI, 8IOKPUMOCMI CIMPYKMYpPU 0100JiCemy MICYeaux 2pomao.

Ipobremu ghopmyeanns micyesux Or00xcemie 6 YKpaiui cuio supiuysamu Wiisixom:
VOOCKOHANEeHH S ICHYIOYOT HOPMAMUBHO-3AKOH00A8H0L Oa3U 3 Memoio OLIbuL eeKmusHo2o
pe2ymiosantsi npoyecy (GopmMyeanHs ma GUKOPUCTHAHHS (DIHAHCOBUX DECYPCI8 Y MICUesux
O10021cemax 00’ €OHAHUX MEPUMOPIATbHUX 2POMAO; 30TUCHEHHS nepexody 00 OeyeHmpali-
3ayii ynpaeninta micyesux 000cemis, Wo HA0ACb MONCIUBICHb Micyesum (DIHAHCAM
cmamu OibWl He3ANeHCHUM THCIMUMYMOM, peopmu Micyeo2o OnOOamKYEAHHSI W00
nepeoantst 0esKux nooamkie (nodamky Ha 00xoou iz3uyHux 0cib) 3 kamezopii 3a2abHOOep-
JHCABHUX 00 MICYEBUX MA 6CMAHOGIEHHSL OLIbUL CNPABEONUB020 PO3NOOLILY MIJCPECIOHATbHOL
YACMKY NOOAMKI8;, HAOAHHA OP2AHAM MICYe8020 CaMO8P0Y8AHHS, 8 MeJCAX C8OET KOM-
nemenyii, npasa 3anpoeaodiCcysamu niibe08l NOOAMKOGL CMABKU, NOBHICMIO CKACY8amu
oxpemi micyegi nodamxu i 300pu abo 36ibHAMU 6i0 IX cniamu nesHi Kamezopii
NIAMHUKI6 ROOAMKI8 YU HA0amu 8i0CMPOYK) V CRAAMI MiCyesux nooamkis i 300pis.

Knwouosi crosa: nepxaBHi Ta MIiCIIEBI TOXOAM, OPTaHH MICIIEBOT'O CaMOBPSIY-
BaHHS, MICIIEBHIA OIO/DKET, JepKaBHI Ta MICIIEBI MOAATKH 1 300pH, ¢(iHAHCOBO-TIPABOBE
peryIroBaHHS.
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YVAK 342.951:336.56

MEJIBHUYEHKO Pycaan,
acmipaHT Kagenpu 3araJbHONPaBOBUX AUCIUILIIH
KuiBcbkoro HalioHaJTEHOTO TOPTOBEIEHO-€KOHOMIYHOTO YHIBEPCUTETY

AAMIHICTPATUBHO-IIPABOBE
PETYAIOBAHHS TPAHC®EPTHOI'O
IHIHOYTBOPEHH/SI

Jlocniosiceno  aoMinicmpamusHo-npasosuil.  cmamyc cyb €kmie nooamrkoso2o
KOHMPOTIIO MPAHCHepmHO20 YIHOYMBOPEHHS, GUSHAYEHO MemYy, 3a60anHsl, HANPIMU ma
smicm ix Odianvrocmi. Ilpoananizosano ocho6Hi OOKMPUHALbHI NIOX00U 00 a0MiHicmpa-
MUBHO-NPABOBOCO Pe2YNIOBAHHS NOOAMKOBUX GIOHOCUH. Busnaueno 3axonodasui npozanunu
w000 NpumsieHeHHs 00 GION0GIOAILHOCMI NOCAO0BUX OCIO KOHMPOMOIOHUX OPeaAHi6
MPaHCcHepmuo2o YiHOymeopeHHs.

Knwuosi crnoea: mMOgaTKOBUA KOHTPOJIb, CYy0’€KTU MOAATKOBOTO KOHTPOIIIO,
TpaHchepTHE MIHOYTBOPEHHS, TpaHC(EPTHI MiHA, aAMIHICTPYBaHHS IMOAATKIB Ta 300piB.

Menvruuuenxko P. Aomunucmpamuerno-npasosoe peynuposanue mpancgepm-
HO020 yenooopaszoeanus. Hccnedosan aOMUHUCMPAMUBHO-NPABOBOU CIMAMYC CYOBEKMO8
HA0208020 KOHMPOJIL MPAHCHepmHo20 YyeH000pa308anus, onpedeiensvl yeu, 3a0auu,
HanpaeieHuss u xapakmep ux oeamenvHocmu. IlIpoanaiuzuposamsvl OCHOBHBIE OOK-
MPUHATIbHBIE NO0X00bl K AOMUHUCHPAMUBHO-NPABOGOMY PeYIUPOBAHUIO HANO208bIX
omuowenuii. OnpeodeneHvl 3aKoHOOamebHble NPoOeabl OMHOCUMENIbHO NPUBLEYeHUs]
K OMEEemCmMEeHHOCMU OOJINCHOCIMHBIX JIUY KOHMPOIUPYIOWUX OP2AHO8 MPAHCHEPMHO20
YEeHo0bPaz06aHUsL.

Knwouesvle crosa: HAIOTOBBI KOHTPOJb, CYOBEKThI HAJIOTOBOIO KOHTPOJIS,
TpaHchepTHOe 1eH000pa3oBaHue, TpaHCHEPTHBIC EHBI, aIMUHUCTPUPOBAHHE HAJIOTOB
1 cOOpOB.

IMocTanoBka mpodsaemu. Bixe maiike CTONITTS {HCTPYMEHTH TpaHC-
(bepTHOTO HIHOYTBOPEHHSI aKTUBHO 3aCTOCOBYIOTHCS y 30BHIITHLOSKOHOMIYHIN
TISJBHOCTI BETUKHX TpPaHCHAIIOHAJIBHUX KOpIoOpalii (MID>XKHAPOIHHUX
XOJIZIMHTIB), OKpeMi MiAPO3IUIH SIKHX 3HAXOJSATHCS B PI3HUX IMOJATKOBHX
IOPUCIUKIIAX. 32 paXyHOK MaHINMyJTIOBaHHS I[IHAMH y BHYTPILIHHOTOCIIO-
JApChKUX OTEpallisx Taki Cy0’€KTH TOCTOJapIOBaHHS MAalOTh MOXKIIUBICTh
3aHMKYBATH CBOIO 0a3y OMOAATKyBaHHS, 10 00YMOBIIIOE BEIMUE3H1 30UTKU
JUISL IepoKaB, K1 HEAOOTPUMYIOTh mojaaTku. YUepes 1ie nepea Bcima aepxka-
BaMHU CBITY 3aKOHOMIPHOIO IMOCTasia 1moTpeda y 3/iCHEeHHI €(QEeKTUBHOTO
MOJJaTKOBOTO KOHTPOJTIO 33 TPaHC(HEPTHUM IIHOYTBOPEHHSIM.

© Meabunyenko P., 2017
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B Vkpaini 1HCTUTYT MOJATKOBOIO KOHTPOJIIO TpaHC(HEepTHOro
iHOYTBOpEeHHA 3ampoBapkeHo jaume B 2013 p. 3 mporo ugacy B Jepikasi
pO3MOYaTO TMOCTYNOBE CTAHOBIIEHHS CHCTEMHM JIep)KaBHUX OpraHiB, SKi
MOBUHHI TIOTIEPEANTH YXWJIEHHS BiJl OMOJATKYBaHHS 3a PaXxyHOK TpaHC-
deptHOTO 1iHOYTBOpEeHHS. [loTenep y mpaBoBii TOKTpUHI YKpaiHU BiACYTHI
KOMILJIEKCHI HAayYKOB1 JIOCTIPKEHHS aJIMIHICTPAaTHBHO-TIPABOBOTO CTaTYCy
Cy0’€KTIB TIOJATKOBOTO KOHTPOIIIO TpaHchepTHOTO IiHOYTBOpeHHs. [Ipobnema
1oJisirae B TOMy, 110 0e3 IIMOOKOTro aHali3y IbOr0 MUTaHHS MOAAJIbIlIe
BJIOCKOHAJICHHS BITYM3HSHOI MTOIATKOBOI CUCTEMHU HEMOKITUBE.

AHaJIi3 ocTaHHIX Jocaimkenb i mydaikanii. [Ipobnemu agminicTpa-
THUBHO-IIPABOBOTO CTAaTyCy Cy0’€KTIB MOJATKOBOIO KOHTPOJIIO TPaHC(HEPTHOTO
iHOYTBOpeHHA B YKpaini npocmimkyBamu /[l ermanues, B. Kpyrimsk,
O. JIykamos, B. Mapuenko, H. Omiithuk, M. [lepenenuns, T. CapackiHa,
O. Yrposenpkuii [1-8] Ta in. OgHak NUTaHHA TPaHC(EPTHOTO ILIHOYTBO-
pEHHSI HAYKOBLISIMHM BHCBITJIEHO €MI30JMYHO Ta (hparmeHtrapHo. Ha cyuac-
HOMY eTami po30yJOBM TPAaBOBOi CHCTEMH YKpaiHM IIe 3aJUIIalOTHCS
MaJoJ0CHIIPKEHUMHU MPOOJIeMH MOAATKOBOIO KOHTPOJO TpaHC(hEepTHOTO
I[IHOYTBOPCHHS.

MerTolo cTarTi € aHaji3 aaMiHICTPaTUBHO-IIPABOBOTO CTATYCy Cy0 €KTIB
M0JIATKOBOT'O KOHTPOJIIO TPAHC(PEPTHOTO LIIHOYTBOPEHHS.

Matepianu Ta MeToau. TeopeTrdHa OCHOBA CTAaTTI — HAYKOBI Ipaili
BUCHHUX 3 PI3HUX Tay3eil mpaa, Kl TIEI0 YU 1HIIOK MIpOIO JOCIIIKYBAIU
npoOyieMu 3IACHEHHS JCPKABHUMU OpPTraHaMH IOJAaTKOBOTO KOHTPOJIO
TpaHcepTHOTO IIHOYTBOPEHHS B YKpaiHi. Bukopucrani ¢inocodpcrki MeTo-
U Ti3HaHHA (AlaIeKTUYHUN, TePMEHEBTUYHUN), 3aralbHOHAYKOBI (aHATI3
Ta CUHTE3, CUICTEMHO-CTPYKTYPHHI, MOJIETIIOBaHHSI, a0CTparyBaHHs, (opMalib-
HO-JIOTIYHUMN, ICTOPUYHHUIN) Ta CHelliaibHi, 10 3aCTOCOBYIOThCS Yy IMPaBO-
3HaBCTBI (METOIM TIYMadeHHs HOPM TIpaBa, IOPUIUKO-TOTMATHYHUMA,
MOPIBHSJILHO-TIPABOBUH).

Pe3yabTatn gociaimkeHHs. 3aKOHOJABUYMM JIXKEPEIIOM CTBOPEHHS
Ta TISUTBHOCTI CY0’€KTIB TOJAaTKOBOTO KOHTPOJIIO TPAHC(HEPTHOTO I[IHOYTBO-
penns € Konctutymis Ykpainu, sika B cT. 116 3akpinmia KoMmeTeHIT
Kab6inery MinicTpiB Ykpainu moa0 3a0e3neueHHs MPOBEICHHs (PiHAHCOBOT,
I[IHOBOi, 1HBECTUIIIITHOT Ta MOJATKOBOI MOMITHKH, [9], 110 BIPOBAIKYETHCS
y mux cdepax uepe3 CTBOPEHHS CIIELIaJbHOTO LEHTPAJIBHOTO OpraHy
BHKOHABYOI BJIAJIH.

BianosigHo nmo m. 1 c1.41 IlomarkoBoro koxaekcy (IIK) Vkpainu
KOHTPOJIIOIOYUM OPTaHOM € IICHTPaJbHUN OpraH BHUKOHABYOI BJIAJIH, IO
peani3dye AepxaBHY IOAATKOBY, JEpKaBHY MUTHY IMOJITUKY, JEpKaBHY
HOJITHKY 3 aJIMIHICTPYBaHHS €IMHOTO BHECKY, JA€P)KaBHY MOJITHKY Y cdepi
00poThOM 3 MPAaBOMOPYLICHHSAMHM IIiJi Yac 3aCTOCYBaHHS MOJATKOBOTO Ta
MUTHOTO 3aKOHOJABCTBA, 3aKOHOJJABCTBA 3 MUTaHb CIJIATH €MHOT'O BHECKY
Ta 1HIIOTO 3aKOHOJABCTBA, KOHTPOJb 32 JOTPUMAHHIM SIKOTO TMOKJIAICHO
Ha KOHTPOJIIOIOUNN OpraH, Horo TepuTopiayibHi opranu [10].
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HepxaBHa ¢ickanpHa ciyx6a (APC) Vkpainu € HeHTpaJIbHUM
OpraHOM BHKOHABYOI BIIAJH, SKUH pealli3ye JAepKaBHY MOJATKOBY MOJITUKY
y cdepi TpaHchepTHOTO IIHOYTBOPEHHSI, TOOTO BIAMOBITHO J0 MOKIAACHUX
Ha Hel 3aBJIaHb 3]IIHCHIOE KOHTPOJIh 32 JOTPUMAHHSIM ITOJIJATKOBOTO Ta MUTHOTO
3aKOHOJ]aBCTBA, 3aKOHOAABCTBA I110J0 TPAHCPEPTHOTO IIHOYTBOPEHHS [11]
1 € Cy0’€eKTOM IMOJATKOBOTO KOHTPOJIO TPaHC(EpPTHOTO MLIHOYTBOPEHHS
(Oani — KOHTPOIIOKYHUIN OpraH).

B ocHOBY aamiHICTpaTUBHO-IPABOBOTO CTATyCy CyO’€KTIB TOAATKOBOTO
KOHTPOJIIO TPAaHC(EPTHOTO IIIHOYTBOPEHHSI TIOKJIAJIEHO MpaBa Ta 000B’sI3KH,
HEPO3PUBHO TTOB’s3aHI MiXK COOO¥0, 1 M0 MPU3BOIATH J0 3MIHU 1 TPUITUHEHHS
NPaBOBIAHOCHH, CYIPOBOKYIOUM #Oro Oe3mepepBHO. BperymioBaHHs
MOJIATKOBUX MPAaBOBIIHOCMH HOpMaMH MpaBa MICTUTh BOJHOBHI MOMEHT,
ICHYIOUHMH y HOpMI TIpaBa 1 BUpPaXXeHUW y GopMi JIepKaBHOTO MPHUIUCY
yepe3 crnocoOu MOEAHAHHS YYAaCHUKIB IIMX BIJHOCHH MPaBOBIIHOIIECHHS
NEBHUMHU TIpaBamMH i 00OB’SI3KaMH, a TaKOX dYepe3 XapakTep BIUIMBY Ha
NOBEIIHKY OCi0 y TaHUX BiTHOCHHAX.

VYci mpaBa Ta 000B’s13kM Cy0’€KTIB MOJATKOBOTO KOHTPOJIO TpPaHC-
dbepTHOTO IIHOYTBOPEHHs 3a3Ha4yeHo y 4.2 cT. 19 Koncturymii Ykpainu,
B SIKIM 3aKpIIUIEHO, 110 OpPraHM JEp>KaBHOI BJIAJU Ta OpPraHU MICIEBOTO
CaMOBpSIyBaHHsI, iX MOCaa0B1 0coOu 3000B’sA3aH1 AiSATH JIMILIEC Ha MiACTaBi,
B MeXax IMOBHOBWXEHb Ta y cmoci0d, mepembaueHux KoHcTuTyiiewo Ta
3aKoHaMHu Ykpainu [9].

[TpaBa Ta 000B’s3KM Cy0’ €KTIB MOJATKOBOTO KOHTPOIIIO TpaHChHEpT-
HOTO IiHOyTBOpeHHS nependayeni B ctT. 20, 21 [IK Ykpainu, nepernik sskux
€ JIOCTaTHbO BEJIMKHUM Ta JAETali30BaHUM 1 3/1€0UIBIIOr0 HE BUKIHUKAE
3ayBaxkeHb (paxiBuiB. [logaTkoBE 3aKOHOJABCTBO YKpaiHU HE PO3MEKOBYE
KOHTPOJIIOI0U1 opraHu y cdepi TpaHcPepTHOTO IIHOYTBOPEHHS, MOJATKO-
BOI'O0 Ta MHUTHOTO 3akoHOAaBcTBa. [IpaBa Ta OOOB’SI3KM KOHTPOJIIOIOUOTO
oprany misi JI®OC VkpaiHu € 3aralbHUMH Ta HE MalOTh CIEHiallbHOTO
xapakTepy B chepi TpaHChEpTHOTO IIHOYTBOPEHHS. 3aUIIAIOTHECSI HEBUBUE-
HUMH TaKOXX OCOOJMBOCTI aIMIHICTPATUBHOI JISUTBHOCTI CYO’ €KTIB MOJATKO-
BOT'0 KOHTPOJIIO Y cepi TpaHCHEPTHOTO I[IHOYTBOPECHHS.

3araJbHOBU3HAHUM B aJMIHICTPATUBHOMY MpaBl € Te, L0 OJHUM
3 OCHOBHHX €JIEMEHTIB MPABOBOTO CTATYCY OYb-SIKOTO JAEPKABHOTO OPraHy
BUCTYIAIOTh HOTO 3aBJaHHA, crienudika SKUX BU3HAYAE HAIPSIMH JiSTIBHOCTI.
Big HanpsiMy KOHKPETHO TOCTABIICHHUX TEPEN JIEPKABHUM OPTraHOM 3aBIaHb
3aJIeKUTH OOCAT TpaB Ta 00OB’S3KiB, HEOOXITHUX IS YCIIIIHOTO iX BH-
piteHHs. 3aBAaHHs JEPKaBHOIO OPraHy MOKHA PO3IIIAJIATH SIK IOPUAUYHY
OCHOBY Moro BignoBiganbHOCTI. Ilepex TUM, K MOCTaBUTH 3aBIaHHS
JIEep>KaBHOMY OpraHy, KOHIENTYaJbHO HEOOXIJHO BHU3HAUUTU METY, TOOTO
KIiHIIEBY L1JIb, Ky OUYIKY€ JOCSITTH 3aKOHOJaBEIlb.

Cdepa TpancdepTHOTO HIHOYTBOPEHHS 0COOIMBO Bpa3InBa JJIs AEp-
YKaBW, OCKUTBKU TUIATHUKH TOJIATKIB 3a JIOTIOMOTOI0 MaHIYJTFOBAaHHS I[IHAMH
MDK TOB’S3aHUMHU KOMIAHISIMA MOXYTh I[IJIKOM JIETQJIbHO «PO3MHUBATH
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CBOIO MOJATKOBY 0a3y. 3 €KOHOMIYHOI TOYKH 30py 3a JOMOMOTOI0 1HCTPY-
MEHTIB TpaHC()EPTHOTO I[IHOYTBOPEHHSI MiJIPUEMCTBO KEPYE CTPYKTYPOIO
Ta JIOXiTHICTIO OajaHCcy 3 ypaxyBaHHSIM PHU3HKiB. Bennki TpaHcHaIioHaNbHI
KOpIopanii BIUIMBAIOTh HA PIBE€Hb PUHKOBUX INH y LT cdepi abo ramysi
eKoHOMIiKH JepkaBu. Lle oOymoBiIeHO TUM, 110 TpaHCHEPTHI IIHU € 0A3010
JUIsl BU3HAYEHHS! PUHKOBOTO IIIHOYTBOPEHHS 1 11€ BU3HAYA€ PiBEHb MOMUTY
Ta MPOMNO3UIIH HA TOBAPHU Ta MOCTYTH.

UYepes Te, 110 B OCHOBI TPaHC(EPTHOTO I[IHOYTBOPEHHS € CHUCTEMa
BHYTPIIIHBOTPYIOBUX OMepaliid, KOHTPOJIIOIYi OpPraHd B MPOIECi MOJATKO-
BOTO KOHTPOJIIO IMOBUHHI aHATI3yBaTH PiBEHb TPAHC(PEPTHUX CTABOK, SKUN
3a 3BMYAiHUX PUHKOBUX YMOB €IMHMU JUIA BCIX YYaCHUKIB TPaHCHAIlOHAIIb-
HOI Kopropartii. PuHkoBHII MexaHi3M IIHOYTBOPEHHS TOBapiB, poOiT, MOCITYT
00’ €KTHBHO BpPaxoBYe€ BCl 0alaHCOB1 pU3UKH CYO’ €KTIB TOCIIOIaPIOBAHHSI.

[lepenymoBotO [uIsl 3[1HCHEHHS OJATKOBOTO KOHTPOJIO TpaHCchepT-
HOTO I[IHOYTBOPEHHSI € OTPUMAHHS KOHTPOJIOIOYMMH OpPraHAMH JIOCTYILY
10 (iHAHCOBO-EKOHOMIYHOI aHaTITUYHOI 1HGOpMaIlii Mpo ILIHK HAa TOBapHU
(poOoTH, TOCIYrH) y BIANOBIAHMX Nepiofax Ha IEBHOMY CBITOBOMY
(perioHaIbHOMY) PHHKY, a TaKOX iH(OpMaii mpo miHK MyOJIIYHUX TOPTiB,
TEH/IEPiB, O1p>KOBI KOTHPYBAHHS.

Bigmosigao mo m.m. 39.5.1 m. 39.5 c1. 39 TIK VYkpainu nmomatkoBwmii
KOHTPOJIb 32 BCTAHOBJICHHSIM BIJTIOBIJHOCTI YMOB KOHTPOJIbOBAHUX OMepariii
NPUHIUITY «BUTSITHYTOI PYKW» 3[1HCHIOETHCS UIIXOM MOHITOPUHTY KOHTpO-
JHOBAHMUX OMNEpAlliil, OMUTYBAHHS 3 MUTAaHb TPAHCHEPTHOTO LIHOYTBOPEHHS
Ta TPOBENCHHS IMEpPEeBIPOK MIOJO0 JOTPUMAaHHS IUIATHUKOM TOJATKIB
MPUHLMNY «BUTATHYTOI pyku» [10].

KonTposrotoui opranu 3/iHCHIOIOTh MTOCTIHHII MOHITOPUHT 1 aHAJTi3
KOHTPOJILOBAHUX OTepamiii 06e3 Oe3rmocepeHbOr0 MOYaTKy MOJATKOBOI
NEepeBIpKU TUIATHUKIB MOAATKiB. JJIT KOHTPOIIOIOYHMX OPraHiB y IMiJ Yac
MOHITOPUHTY KOHTPOJIbOBAaHHX OIEpaIiiii HAJA3BUYAHHO CKIAAHO 00’ €KTUBHO
BCTAaHOBUTH 1HAMKATOPH MIJO3PLIMX Oneparliil (pu3uKOB1 orepairii) TUIATHUKIB
noaatkiB. OcTaHHE 0OYMOBIICHO YK€ BEIUKHM 00CSIroM iH(popMarlii, sKuit
HEOOXIJTHO MpoaHaji3yBaTH KOHTPOJIIOIOUUM OpraHaM, a TaKoXK OOMexe-
HICTIO JIFOJICBKUX PECYpPCIB KOHTPOJIIOIOUNX OpraHiB. HeoOxiaHO 3a3HAYUTH
piBeHb KBaui(ikamii MpamiBHUKIB KOHTPOJIOIOYUX OPTaHiB IMIOAO TpaHC-
(dbepTHOTO IIHOYTBOPEHHS, SIKA CTAHOM Ha CHOTOAHI € HU3BKOK 3 OISy
Ha TOH (hakT, 110 TOJATKOBHI KOHTPOIb 3aMpPOBAKEHUNA B YKpaiHi TUTbKU
B 2013 p. H. P. OniltHuk cnymHO Bif3HAYMB, MO «IOJATKOBUN KOHTPOJH
3a TpaHC(EPTHUM LIHOYTBOPEHHSIM TIOKJIAJIEHO Ha I1HCIEKTOPIB TEPUTO-
plaJIbHUX MOAATKOBUX OPraHiB, a HE Ha MiJArOTOBJICHUI LIEHTPAIIbHUI anapaT
abo cremiaii3oBaHi CTPYKTYpH, SKI Ois O y CKIaal TEPUTOPIaIbHUX
MOJIATKOBUX OpTaHiB. SIK HACIIOK, BAHUKAIOTh CYMHIBH 100 HAJIEKHOTO
piBHS (PaxoBOi MIATOTOBKM MOJATKOBHX IHCIEKTOPIB y cdepi TpaHchepT-
HOTO I[IHOYTBOPEHHS B yCiX perioHax Ykpainu» [5, c. 90].
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OCHOBHHMM MpEAMETOM aHali3y B XOJlI MOHITOPUHTY MOJATKOBUMU
OopraHaMHy € pivyHa 3BITHICTh IUTATHUKIB MoJAaTKiB. [ImaTHUKM momaTkiB, sKi
MPOTATOM KaJCHJIAPHOTO POKY 3I1HCHIOBAIIN Y CBOil TOCTIONAPCHKIN MisTb-
HOCTI KOHTPOJIbOBaHI oreparii, TepMiHOM 70 1 >KOBTHS POKY, III0 HACTAE 3a
3BITHUM, 3000B’sI3aHi MOJaBaTH 3BIT PO KOHTPOIbOBaHi onepaitii g0 JJDC
VYxkpainn (m.m. 39.4.2 n. 39.4.4 cr1.39 TIK VYkpainm). [lomaua 3BiTHOCTI
31ACHIOETHCSI BUHATKOBO 3aC00aMU €JIEKTPOHHOTO 3B’SI3KY B €JIEKTPOHHIN
dbopMi 3 AOTpUMAHHSM BUMOT 3aKOHY IIOJO €JIEKTPOHHOIO JOKYMEHTO-
00iry Ta eJIEKTPOHHOTrO IUGPOBOTO MiANUCY. EJeKTpOHHMI 3BIT MJIaTHUKA
MOJATKIB TMOBWHEH MICTUTHU BIJIOMOCTI MPO BCl KOHTPOJIbOBaHI omeparii
3a OCTaHHi} KaneHgapHui pik [12].

Kpim nogansst 3BITHOCTI O KOHTpOIO4oro oprany, [IK Ykpainn
3000B’sI13y€ TUIATHUKIB TIOJATKIB CKJIAJAaTH Ta 30epiraTé JOKyMEHTAIIO
3 TpaHc(epTHOTO IIHOYTBOPEHHS 3a KOXKHWUU 3BITHHMU mepioa. Bona Han-
CUJIAE€THCA /10 KOHTPOJIIOIOYOIO OpraHy IUIATHUKOM TUIBKM 3a 3allUTOM
JOC Ykpainu, sxkuii Moke OyTH HaJicIaHO HE paHiie 1 TpaBHS pOKYy, IO
HACTa€ 3a KaJeHJIapHUM POKOM, B SIKOMY Taki omepaunii 0yJo MpoBEeAEHO
(mm. 39.4.3-4.4 m. 39.4 ct.39 TIK VYkpaiau). 3a 1ux yMOB HEJOTIYHHM
€ BU3HaueHHs | TpaBHS K mouyaTkoBoro Tepminy 3amuty JDC VYkpainu
3 OTJISIY HA Te, 10 TUIATHUKH MOAATKIB MOJAIOThH 3BIT MPO KOHTPOJIBOBaHI
orepartii 10 1 >xoBTH. ButpeOyBaHHS KOHTPOJIIOIOUUME OpraHaMH J0JaTKO-
BO1 JIOKYMEHTAIlli PO KOHTPOJILOBAHI Omeparii MOBHHHO 3iHCHIOBATUCH
HiC/IA TPaHWUYHOTO TEPMiHY IMOJAHHS IUIATHUKAMH TOJATKiB 3BITIB PO
111 oTieparlii 3a BIAMOBITHUHN 3BITHUHN PIK.

JlieBUM 1HCTpYMEHTOM OTpuUMaHHS 1HdoOpMalii Mpo IISIIbHICTh
KOMITaH1i B 1HO3EMHIN FOPUCIAUKII € MDKHapOogHUK OOMiH 1H(opMaIIier
MDK TOJaTKOBUMH OpraHaMu pi3HUX KpaiH cBiTy. B 2014 p. B M. bpuc6en
(ABctpanisi) mimepu Benukoi mBamisatku moromwim CTaHAapT aBTOMa-
TUYHOTO 0OMiHY (hiHaHCOBOI iH(OpMaIii 3 mojaTKOBUX NHUTaHb [13, c. 65],
BIJIOBITHO JI0 SIKOTO KOMIIETEHTHI JEp)KaBHI OpPraHW KOXXHOI JIepKaBU
3000B’s13aHi 1H(GOPMYBAaTH MICIEBi MOJATKOBI OpraHW TPO I1HBECTOPIB,
BKJIFOYAIOUX 1H(OpMAIliF0 MPO po3Mip iX 1HBECTHIIIN Ha KiHEIb 3BITHOTO
nepioay. [TotiM us iHdoOpMallis TOBUHHA aBTOMATHYHO MEPEIaBaTHUCS B TO-
JTATKOB1 OpraHM Ti€l IOPUCIUKIII, PE3UACHTOM SKOi € 1HO3EMHHI 1HBECTOP.
[le nis mogaTKOBUX OpraHiB MOBMHHO CHIPOCTHTH MPOLEC BU3HAYEHHS
omopHUX 1HBECTHIiH, SIKI 3MIACHIOIOTBCA iX pe3umeHTamu. [IpaBoBOIO
OCHOBOIO [UISI MDKHApOJHOTO OOMIiHY iH(OpMAIi€0 MiX MOAATKOBUMHU
opranam# € cT. 26 Tunooi momatkoBoi kKoHBeHIli OOH 1moa0 yHUKHEHHS
MOJIBITHOTO OTMOJAaTKyBaHHS JOXO/iB Ta Kamitany [14], a Takoxx KonBenrris
PO B3a€EMHY aJIMIHICTPATUBHY JOMOMOTY B MOJATKOBUX cripaBax [15].

Bin HamexxHoi opranizamii TOpSAKY CKJIaJeHHS Ta 30epiraHHs
JOKyMeHTallii 3 TpaHC(epTHOro IIHOYTBOPEHHs 3ajieaTh CBOEYACHICTH
HaJaHHS KOHTPOJIIOIOYMM OpraHaM HEeOOXITHUX AaHUX Y XOJi MOJaTKOBOT
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nepeBipku. [lmaTHUKM MOJATKIB MOXYTh 30epiraTd MEpBUHHI OyXrantep-
ChbKl1 JOKYMEHTHU y BUTJISA1 HEOOPOOJIEHUX OpUTiHATIB a00 YITKO CKJIaaeHOT
001iKOBOi KHUTH. Ha 3armuT KOHTPOIIIOI0YMX OpraHiB JOKYMEHTAIsS 3 TPaHC-
(depTHOrO IIHOYTBOPEHHS MOBHHHA OyTH IMOAAaHA Yy CTPOKU Ta y (opmi,
nepen0aveHiil MOAATKOBUM 3aKOHOABCTBOM.

OECP y cBoemy 3Biti 2015 p. «/lokymenranis mo TpanchepTHOMy
I[IHOYTBOPEHHIO 1 3BITHOCTI Mo KpaiHax — Kpox 13» Bu3Hauuna Taxi Iiii
JIOKyMEHTaIlii 3 TpaHC(HEPTHOTO I[IHOYTBOPECHHS:

» JIOKyMEHTAJIbHE MiATBEPKEHHS TOTO, IO IUIATHUKHA TOJATKIB
HAJIEKHUM YMHOM JOTPUMAIUCh BUMOT 3 TPaHC(HEPTHOTO I[IHO-
YTBOPEHHS MPH BCTAHOBIICHHI IiHMU, a TaKOX IHIIUX YMOB IpHU
3MIMCHEHHI TOCHOJAPCHKUX omepamiii Mk adiriiioBaHuMH
KOMITaHISIMU;

» 3a0e3MeUeHHs] KOHTPOJIIOIOYUX OpraHiB MOBHOI iH(OpMAIEr,
HEOOXI1THOIO JJIsS OLIIHKYA PU3UKIB, MOB’SA3aHUX 3 YXUJIEHHSAM BiJl
OMOJATKyBaHHS 3a JOMOMOrOK I1HCTPYMEHTIB TpaHCPEPTHOTO
[IHOYTBOPEHHS;

» 3a0e3IeUeHHS KOHTPOJIIOIOYUX OpraHiB iH(pOpMaIli€lo, MO BUKO-
PHCTOBYBAaTHMETKCSI TIPH MIPOBEICHHI PETEIBHOTO ayUTY 3aCTOCY-
BaHHS IUIATHUKAMHU TIOAATKIB TPaHC(HEPTHOTO MLIHOYTBOPEHHS
cy0’exrtiB [16, c.12].

JloKkyMeHTalis Ipo KOHTPOJIbOBaHI omeparii € mepeayMOBOIO JUIS

00’ €KTMBHOI OIIIHKH BIAITOBIIHOCTI 3aCTOCOBAHMX IUIATHUKAMH ITOAATKIB I{iH
PIBHIO pUHKOBHX, a TaKOXX MEPEAYMOBOIO JUIsl MPUHHSATTS KOHTPOIIOIOUUMHU
opraHamu pillleHb PO MPOBEJAEHHS MepeBipok. [JokyMmeHTalis, sika mojaa-
€THCS 10 KOHTPOJIIOIOYMX OpraHiB, MOBUHHA MiATBEPIKYBAaTU AOTPUMAHHS
MJIaTHUKAMHU TOJATKIB Y CBOIM TOCHOJApPCHKINA MiISUTBHOCTI TPUHIIUITY
«BUTATHYTOI pyKm». 11[00 KOHTpOIIOIOYI OpPraHW MOTJIA BH3HAYUTH, YU
MOJIATKOBA BUTO/Ia HE € MOPYIICHHSIM 3aKOHOJABCTBA, TUIATHUKH TIOJIATKIB
3000B’s13aHI HajgaTH iM jJoctaTHhO iHGopmarii. [loscHeHHS Mae diTKO
OMHKCYBaTH KOXXEH KPOK TOAATKOBOI cxemH Ta Oi3Hec-mpomecy. Ommc
KOHTPOJIbOBAHOI oOrmepailii MOBHHEH MICTUTH I1H(QOpMAIiI0 MpPO KOXKEH
€JIEMEHT OIepallii, MOSICHIOIOYH, IK BUHHKAE OYiKYBaHa MOIaTKOBA BUTOA.

Bumaratoun BiJl MJIATHUKIB TMOJATKIB TOBHOIO OIHUCY TMPOILECY
TpaHc(epTHOTO IIHOYTBOPEHHS, JOKYMEHTAIls 3 TpaHC(PEPTHOTO IIHOYTBO-
PEHHS TaKOX € TMepeayMOBOIO Uil (popMyBaHHS KYJIbTYpU JOTPHUMAHHS.
SIkicHa MOKyMEHTAIlisl HaJa€ KOHTPOJIIOIOYHMM OpTraHaM II€BHI TapaHTii,
110 TUIATHUK MOJATKIB MpOaHali3yBaB IO3WIIi, MPO SKi BiH IOBIJOMHUB
y 3BITHOCTI, a TAKOX JOTPUMABCS MPUHLIUIY «BUTATHYTOI pykm» [16, c.12].

VY kontekcTi 3a3HaueHoro JPC Ykpainu pe3romyBaia, 1110, HE3BaKa-
I04M Ha Te, 1o HopMamu M.11. 39.4.8 1. 39.4 ct. 39 IIK Ykpainu BCTaHOBJIEHO
JiTKUM Tiepenik i1Hdopmarllli, sSka Mae€ MICTUTUCh y HaJaHId BEJIHUKUM
MJIATHUKOM TMOJATKIB JOKyMEHTAllli, Mepiia MpakTUKa ii OmpalffoBaHHS
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CBIIUUTH, IO TUIATHUKHA HE PO3KPUBAIOTH IIOTO MEPENiKYy B 00Cs31, KU
Jla€ MOJKJIMBICTh 3pO3YMITH CKJIQJIOBI Ta cam TOPSAIOK (OpMYBaHHS I[IHU
3 METOIO0 BCTAHOBJICHHS BIAMOBITHOCTI 11 piBHSA pHHKOBOMY [2, ¢.19-20].

[1in 9ac MOHITOPUHTY KOHTPOJIBOBAHUX OMEpaLliii Cy0’€KTH MOAaTKOBO-
ro KOHTPOJIIO TPAaHC(EPTHOTO I[IHOYTBOPEHHSI MOXKYTh BCTAHOBHUTH HAsIBHICTh
IHIMKATOPIB MiI03PUIMX oneparii (PU3MKOBUX OIepariil) TUIATHUKIB IOJIATKIB.
Uepes Te, 110 KOHTPOJIOOYi OPTaHU MPAIIOIOTH 3 00MEXEHUMHU PECypCcami,
a o0csar iH(opMalii MOCTIHHO 30UIBIIYETHCA, HAA3BHYAWHO BaXKJIMBUM
€ TIPaBWJIbHICTh BHCHOBKY NPO HEOOXIIHICTh MPOBENEHHS MOTIUOIEHOTO
aHaJI3y MeXaHi3MiB TpaHC(EepPTHOTrO IIHOYTBOPEHHS, 3aCTOCOBAHMX TIATHH-
KaMU MOJATKIB y KOHKPETHUX KOHTPOJIBOBAHUX OTEpalisix.

BUCHOBOK KOHTpOJIFOIOUMX OpTraHiB MPO HEOOXIIHICTh MPOBEIACHHS
NepeBIpKH KOHTPOJILOBAHUX OMEpalliil € 3aBepIIaIbHOI0 CTAIIEI0 aHATITHYHOT
poOOTH 3 MOHITOPHHTY ¥ aHaii3y TOCHOJAPCHKOI AISIIBHOCTI Ta (hiHAHCO-
BOTO PEe3yJbTaTy IJIATHUKIB MOJAaTKIB. HasiBHICT TAKOrO BUCHOBKY CBITYHMTH
npo Te, M0 KOHTPOJIOIUI OpraHW MArOTh JOCTaTHBO IIiJICTAB BBAXKATH,
10 TUIATHUKAMU MOJATKIB OyJio 3A1MCHEHO pO3MHUBAHHS MOJATKOBOI 0a3u
IUISTXOM MAaHIITYJTIOBaHHS TPaHC(HEPTHUMH IIHAMHU MIXK TOB’S3aHUMHU KOM-
NaHisIMH 13 PI3HUX MOJATKOBHX IOPUCAMKININA. SIK mpaBmiio, BUCHOBOK IIPO
HEOOXIIHICTh MPOBEACHHS MEPEBIPKU € pe3yJbTaTOM HEMOBHOTO HaJaHHS
abo HeHaJaHHA IUTATHUKAMHU TOAATKIB iHQOpMamii Mpo KOHTPOJIHOBaHI
omeparlii, 1 MPOBEACHHS NEPEBIPKHU CTAE €IMHUM MOXJIMBUM BapiaHTOM JIJIst
OCTaTOYHOT'O BUCHOBKY.

Pe3ynpTaToOM mpoBeNEHHS MEPEeBIPKH MOKE CTaTH MOJATKOBE IOBI-
JOMJICHHSI-PIIIEHHS KOHTPOJIIOI0UOro opraHy. IloTiM miaTHUKHA MOAATKY
MalOTh PAaBO OCKAPKHUTH II€ PIIICHHS SK B aJMIHICTPATUBHOMY, TaK 1 B Cy-
noBOMY Topsaky. Kito4oBUM moctae MUTaHHS IIOAO TOTO, XTO IMOBHHEH
30upaTtd JOKa3W Ta JOBOAWTH CBOIO TPABOTY — KOHTPOJIOIOYI OpraHu
YH MJIATHUKU MOJATKIB.

Bigmoimao mo m. 56.4 ct.56 IIK VYkpainu mig wac mpouenypu
aJMIHICTPATUBHOTO OCKap>KEHHS 000B’S30K JTOBEJCHHS TOTO, 10 Oyab-sIKe
HapaxyBaHHs, 3/1HCHEHE KOHTPOIIOOYUM OpPraHOM y BUIAJIKAaX, BUZHAUEHUX
UM KOAEKCOM, a0o0 Oyab-sKe IHIIe pPIMIEHHS KOHTPOJIOIYOTO OpraHy
€ TIPaBOMIPHHUM, TOKJIAJAEThCA Ha KOHTpoorduii oprad [10]. To6to mpu
aJIMIHICTPATUBHOMY OCKap»KEHHI OAATKOBOTO TIOBIIOMJICHHS-PIILICHHS TATap
JIOKa3yBaHHS TMOKJIQJIEHO caMe€ Ha KOHTPOJIIOIOYl OpraHu TpaHC(HEepTHOro
I[IHOYTBOPEHHSI, a HE Ha TUIATHUKIB MOJIaTKIB.

AHanoriuauii 000B’ 130K MOKJIAI€HO Ha KOHTPOJIOIYi OPTaHu 1 pH
cylnoBoMy ockapkeHHi. BigmoBigHo mo 4.2 c1. 71 Komekcy aamiHicTpa-
TUBHOTO CYZIOYMHCTBA YKpaiHU B aJMIHICTPATHBHHUX CIpPaBax MpO MPOTH-
MPaBHICTh PIIICHb, JI Yh Oe3dISTBHOCTI Cy0’€KTa BIaJHUX IMOBHOBAXEHB
00O0B’A30K 10O JOKAa3yBaHHS IPaBOMIPHOCTI CBOTO pimIeHHsS, Aii 49u
0e3iTIPHOCTI MOKIAIAEThCS Ha BiANOBiNava, SIKIIO BiH 3alepedyye MpoTu
aJMIHICTPAaTUBHOTO MO30BY [17].
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[IK VYkpaiau 3akpimiiroe MOpe3yMImIiio MPaBOMIPHOCTI PIIICHb
miaTHuka noaatrky (m.a. 4 m. 1 ct. 4, m. 21 ct. 56). OctanHe 03Hauae, 110
y BUINAJKY SKILIO TOJIOKEHHS TOAATKOBOIO 3aKOHOJABCTBA CylepeyaTh OHE
OJTHOMY Ta mepeadavyaroTh HeOJHO3HAYHE (KOH(IIIKTHE) TPaKTyBaHHS IPaB
Ta 000B’SI3KIB IUIATHUKIB TMOJIATKIB 200 KOHTPOJIFOIOUHX OpraHiB, BHACIIIOK
YOro € MOXJIMBICTh MIPUMHITH PIILIEHHS HA KOPUCTH K TUIATHUKA MOJATKIB,
TaK 1 KOHTPOJIIOIOYOTO OpraHy, TO PIMIEHHS NPUUMAETHCS HA KOPHUCTH
IUTATHUKA MOJATKIB.

SIckpaBOIO XapaKTEPUCTUKOIO CY0’€KTIB TIOAATKOBOTO KOHTPOJIIO TPAHC-
dbepTHOrO IIHOYTBOPEHHS € Te, 10 CaM€ Ha HUX MOKJIaJeHO 00OB’S30K
JIOBEJICHHS BUHHM TUIATHUKIB TIOJATKIB, SIKi YXUJISIOTHCS BiJl OTIOJJaTKYBaHHS.
Lle cBiguuTh TpO TE, MO0 Yy MOJATKOBHX CHOpax 3 TPaHC(EpPTHOTO ILiHO-
YTBOpPEHHS Cy0’€KTH MOJATKOBOTO KOHTPOJIIO MOBUHHI BCTAHOBJIIOBATU BCI
¢dakTryHi 00CTAaBUHU Ta JOBOJUTH BUHY IIATHUKIB MOJATKIB. B mpoTuiex-
HOMY BUIIAJIKY pillIeHHs Oy/Jie NPUIHATO HA KOPUCTh TUIATHUKIB MOAATKIB.

Hopeurnm € BucHOBOK [[. O. I'etmanIeBa mpo Te, 0 Ha MPaKTHIII
B MPOLIEAYPI aAMIHICTPATUBHOT'O OCKAPKEHHSI KOHTPOJIIOIOYHIA OpraH BHUILOTO
piBHS aOCOJIFOTHO MPOTHO30BaHO i7eHTU(IKYE cebe 3 OpraHoM, MOAaTKOBE
MIOBIIOMJICHHSI-PIIIIEHHST STIKOTO OCKAP>KYETHCS, TIEPETBOPIOIOYN MPOIIETYPY
OCKapKeHHsI B aOCOMIOTHY (POopMalibHICTh (KpiM BUMAAKIB, KOJIH HACTHCS
PO CyTO apu(pMETUIHI TOMUJIKH), 1 HABITh HE 3rayl0un B3araii mpo O0yib-
KU TSATap JOBENEHHS, IO JIEKUTh HA aBTOPOBI MOJATKOBOTO IMOBIJOM-
JeHHA-pimeHHs. B anMiHicTpaTUBHOMY Cyai CHTYaris X0d 1 AEmo iHIia,
ajyie CTBEPKYBATH, 110 KOHTPOIIIOIOYHIA OpraH MPOorpae Cyi 3a BiICYyTHOCTI
JIOKa31B MPaBOMIPHOCTI MPUHUHATOTO HUM PillIeHHs, He AoBoauThes. [1{omo
CaMoro IMoAaTKOBOTO MOBiIOMIICHHS-PILICHHS, TO, HA BIAMIHY BiJ pIIIeHb
CyIiB, y MpoOIeCyallbHUX JIOKyMEHTaX B3araji BIJICYTHS MOTHBYBajbHa
yactuHa [1, c. 134].

[ToniOHa mpaBo3acToCOBYA MpPAKTHUKAa HEJAOMYCTHMA, OCKUIbKM BOHA
HIKOJIMTh HE JIMIIE 3acajaM I0JIaTKOBOIO 3aKOHOJABCTBA YKpaiHH, ale
I MpUHIIMTTY BEpXOBEHCTBA mpasa. [logaTtkoBi criopu y cdepi TpanchepTHOTO
I[IHOYTBOPECHHS HAWCKIAAHIII, OCKIUIBKH TPEAMET CIOPIB 3HAXOJUTHCS
Ha MEXi IOPUCHIPYJEHI] Ta eKOHOMIKH. IX CKIagHICTh MiCHIIOETHCS THM,
10 TpancepTHi IIHU POPMYIOTBCS MIXK OB’ I3aHUMHU KOMITaHISIMU 3 PI3HUX
MOJIATKOBHX OpUcauKIiin. He3Baxkarouum Ha 1e, JepikaBa HE MOXKE Tepe-
KJIaJIaTH TSrap JOKa3yBaHHS HA IJIATHUKIB MOAATKIB 1, sIK HACIIJIOK, HE MOXE
BCTAHOBUTH JUIs1 HUX MPE3YMIIIII0 BUHYBATOCTI, OCKUIbKH OCTaHHE OyJie MaTu
HEeTaTUBHUI BIUIMB Ha po3BUTOK Oi3Hecy B kpaini. OECP y cBoix Hactanosax
TAaKOX 3a3Hauuja, 0 Cy0 €KTH MOJATKOBOTO KOHTPOJIO TpaHC(HEPTHOIro
[IHOYTBOPEHHS HE TMOBHHHI aBTOMAaTUYHO BBAXKATH, 10 aiiiioBaHi KOMITaHii
HAMaraloThCsl MaHIMYTIOBaTH cBOiMU mpuOyTkamu [18, c. 33]. Tomy eauanM
MPaBOBUM PIIICHHSM Y Il CUTYyarlii Moke OyTH TUTbKH Tipodeciiina podoTa
KOHTPOJIOIOYUX TOJAaTKOBHX OPTaHIB, SKi BCTAHOBIIOBATUMYTH 1 JTIOBOJIHU-
TUMYTbh (PAKTH TOPYILIEHHS MMOJAATKOBOIO 3aKOHY.
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He3Baxkaroun Ha Te, 10 TATap JOKAa3yBaHHS IMOKJIAJIEHO Ha KOHTPO-
JIFOI0Yl OpraHM, 1€ HE 3BUIBHSE TUIATHHUKIB IMOJATKIB BiJl TIOJIAaHHS PIYHO1
3BITHOCTI MPO KOHTPOJILOBAHI OMepallii, a TaKoX Bi 30€piraHHs Ta HaJaHHS
JOKYMEHTaIlii Mpo TpaHcepTHE IIHOYTBOPEHHS, SIKa HA BUMOTY KOHTPO-
JIOI0YOTO OpraHy MOBMHHA OyTHM HerailHO HaJlaHa TUIATHUKAMH IOJATKIiB.
B npotunexxHoMy BUNIAJKY, SKIIO A0 3aKIHUYEHHS MEPeBIPKH IUIATHUK MOJ1aT-
KiB HE HAJa€ IMOCAJOBHUM 0CO0aM KOHTPOJIFOIOYOTO OpraHy TOKYMEHTIB,
10 MiATBEPDKYIOTh TOKa3HUKH, BITOOpaKeHI HUM Y MOJATKOBIM 3BITHOCTI,
BBAKAETHCS, 110 TaKi JOKYMEHTH OyIJIM BIJICYTHI y TaKOTO TUIATHUKA MOJATKIB
Ha Yac CKJIaJieHHs Takoi 3BITHOCTI (1. 6 cT. 44 TIK Ykpainu). TobTo, K110
TUTATHUKY TIOJIATKIB HE HAIAI0Th KOHTPOJIOIOYOMY OpPraHy HaJIeKHOI JOKY-
MeHTalii 3 TpaHc)epTHOro LIHOYTBOPEHHS, TO (PaKTHYHO HAa TAKUX IUIAT-
HUKIB TTOJATKIB EPEXOIUTH TATAp TOKAa3yBaHHsI MPaBOMIPHOCTI CBOIX JIiH.

HeBin’eMHOIO CKIIa[I0BOIO KOMITETEHIIT Cy0’ €KTiB TIOAaTKOBOTO KOHTPO-
JIF0 TpaHC(EPTHOTO IIHOYTBOPEHHSI € 1X BIMOBIIANBHICTD TIEpe]l TUTATHUKAMU
NIO/IATKIB, sIKI 3000B’s13aHI BUKOHYBAaTH BUKJIIOYHO MTPABOMIpHI JIii KOHTPOJIIO-
IOUMX OpraHiB, a MpHU 3JIOBKMBaHHI OCTaHHIX — IOBHHHI MaTH IPaBO
BUMAaraTv TNPUTITHEHHS BUHHUX OCIO J0 BIAMOBIZAIBHOCTI Ta BIIIIKOY-
BaHHS MKoaAW. OCTaHHIM MPUHIIMIT )KUTTEBO HEOOXITHMIA y IPABOBI JeprKaBi,
00 KOHTPOJIIOIOY1 OpraHu HE MOXKYTh PO3IVISIATHCS SIK IHCTPYMEHT «IPECHUHTY)
oJlirapxamMs CBOiX Oi3HEC-KOHKYPEHTIB, MEPEepO3IOITy PHHKIB 30yTy, yTHC-
KaHHS €KOHOMIYHOI KOHKYPEHIIII Ha BHYTPIIIHbOMY PHHKY 1 T. . 3a3Ha-
YeHe OCOOJIMBO aKTyaldbHE JUIsi TPAHC(HEPTHOTO I[IHOYTBOPEHHS, OCKIIBKU
1151 cepa OXOIUTIOE BETUKUX TUIATHUKIB TOJIATKIB, SIKI 3/IIHCHIOIOTh TPaHC-
HalllOHAJIFHY AISUTHHICTh 3 BUCOKUMH (hiHAHCOBUMU TTOKa3HUKAMH.

VY cT. 56 OcHOBHOTO 3aKOHY JIep>KaBH 3aKpIIJIeHAa TapaHTisl TOTO, MO0
KO’KeH Ma€ MpaBO Ha BIAIIKOIYBaHHS 3a PaXxyHOK JIep:KaBH MaTepilasibHOT
Ta MOPAJIBHOT IIKOJAW, 3aBJIaHOT HE3aKOHHUMH DPINICHHSIMH, JisIMH 49U 0€3-
JUSUTBHICTIO OpTraHiB JAEep)KaBHOI BIaJH, X MOCAJOBUX 1 CIY)KOOBHUX 0CIO Tpu
3MIACHEHHI HUMHU CBOiX MOBHOBaKeHb [9]. lle KOHCTHTYIIIItHE MOIOKEHHS
nependavae MO3UTUBHY Ta PETPOCHIEKTUBHY BiMOBIAATIBHICTD AEPKABH MEPeNt
GBBUYHUMH Ta OPUAUYHUMH O0CO0aMM 3a JiSUIBHICTh YIOBHOBAXEHUX
JiepKaBHUX OPTaHiB.

I[IK VYkpainu TexX 3aKpilUIIO€ 3arajibHi IMOJOXEHHS BiAMOBIIATb-
HOCTI KOHTpodtorunx oci6. Illkoma, 3aBmaHa HEMPABOMIPHUMU TisIMU
MOCAJI0BUX OCI0 KOHTPOJIIOIOYWX OPTaHiB, IMIJJISATAE BiAIIKOJTYBAHHIO 3a
PaxyHOK KOIUTIB JEpP:KaBHOTO OOKETy, MependayeHuX TaKUM KOHTpPO-
ToYrM opraHam. [Ipu oMy MOJATKOBUMHU TMPABOMOPYIICHHSIMH CITiJT
BBaXXKaTU TMPOTHUIIPABHI MiSHHS (if0 4¥ O€3isIBHICTB) MOCAIOBHX OCIO
KOHTPOJIIOIOYUX OpPTaHiB, MO0 TPU3BEIM 10 HEBUKOHAHHS ab0 HEHa-
JIeKHOTO BUKOHAHHS BHMOT, BU3HAYEHUX TOJATKOBUM 3aKOHOJ/ABCTBOM.
BunHenHs mocanoBuMH 0co0aMHM KOHTPOJIIOIOUMX OpraHiB MOpPYIIEHb
3aKOHIB 3 TNHTaHb OIMOJATKYBAaHHS TATHE 3a COOOK BiINOBIJATBHICTD,
nependaueny [1K Ykpainu (m. 21.3 cT. 21, 109) [10].
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Mix HaBeleHUMU MOJIO0KEHHSIMHU MPOCIIIKOBYETHCS CYNEPEUHICTh —
Konctutymist mepenbadae, mo MKOAA BIJIIKOIOBYETHCS «3a PaxyHOK
nepxkaBuy», Toai sk [1IK Ykpainu nepenbauae, 1m0 mKkoja BiIIIKOAOBYETHCS
«3a PaxyHOK KOUITIB JEPKABHOTO OIO/DKETY, Mepei0aueHnK TaKUM KOHTPOITIO-
104uM opraHam». OUeBUIHUM € BUCHOBOK, 1110 Taka npumitka [1K Ykpainu
poOuTh Hee(heKTUBHUM IHCTUTYT BiJMOBIIATLHOCTI KOHTPOJIOIOUUX OpraHiB
nepe] IIaTHUKaMHu NojaTKiB. Lle 0OyMOBIIOETHCS THM, IO HaBiTh Yy BH-
najKax, KOJM TUIATHUKHU TMOJATKIB BUTPAIOTh CYAOBI CIIOPHU 1 OTPUMAIOTh
NO3UTHBHI PilIEHHS, KOHTPOJIIOKOYi MOAATKOBI OpraHnu He OyayTh iX BHUKO-
HYBaTH 1 BIAIIKOJOBYBATH IIKOJY, MOTHBYIOUM THM, IO LI BUIATKU
He nependadeHi KOmTaMu IEP>KaBHOTO OIOKETY.

[IporanmHoI0 MOAATKOBOTO 3aKOHOJABCTBA YKpaiHH € Te, IO Hi
[IK Vkpainu, Hi Oyab-IKui 1HITUN 3aKOHOJIaBUYHMM aKT HE mependadyae Cro-
co0iB MPUTSATHEHHS J0 BiAMOBITAIBHOCTI MOCAAOBUX 0CI0 KOHTPOIIOKYHX
opraHiB 3a HemnpaBoMipHi mii. [{ns BupimieHHs 1i€i mpobiemMu HeoOXiTHO
HOPMATHBHO NPONHCATH YITKHA MEXaHi3M HPUTSATHEHHS IO BiIOBiIaIb-
HOCTI TIOCQ/IOBUX OC10 KOHTPOJIIOIOYHX OpPTraHiB.

[IporonyeTbcs 3aKOHOAABIIO 3POOMTH aKIEHT caMeé Ha IIKOJi, sKa
3aBIAETHCS TUIATHUKAM TOJATKIB HEMPAaBOMIPHUMHU JiSIMH KOHTPOIIOIOUUX
opraniB. CropasemmuBuM € npuiHATTS B [IK Ykpainu HopMu mpo Te, 110
IpY CKAaCyBaHHI CYyJOM TOJATKOBOTO MOBIIOMIICHHS-PIICHHS KOHTPOJIO-
I0YOr0 OpraHy CyJ OJAHOYACHO MNpUHMae pIlIeHHS MpO BIAIIKOTyBaHHS
IIKOJIM, 3aBJaHIi ITUIATHUKY MOJATKIB i3 po3paxyHKy 120 % piunux oOmi-
KoBoi ctaBku HarionansHOro OaHKy YKpaiHu, [it04oi Ha J€Hb (HaKTUIHOI
CIUIATU TUIATHUKOM TMOJIATKIB JJOHAPAXOBAHOI'O MOJATKy Ta 3aCTOCOBAHOT
(biHaHCOBOI CAaHKIII.

[IporioHOBaHa HOpMa € IIKOM MApUTETHOIO BITHOCHO JI€P>KaBH,
00 mepenbayvae piBHY BiANOBIJATBHICT AEPKABH Ta IUIATHUKIB 32 KOPUCTY-
BaHHS KOIITAaMU OAWH OJHOTO. 3alpONOHOBAHUN MEXaHI3M BiJIIKOAYBaH-
HS IIKOJM TUIATHUKAM TIOJATKIB aHAJIOTIYHUN pO3MIpy TEHI, sKa 3TiTHO
3 [IK Ykpainu HapaxoByeTbCs TUIATHUKAM MOJATKIB Ha KOPHUCTH OIOIKETY
3a HETIPaBOMIpPHE THMYAcOBE KOPHUCTYBAaHHA HoOro komramMu. DakTUYHO
B IIbOMY BHUNAJAKy HAETbCA MPO OE3MiJCTaBHE KOPHCTYBAaHHS JIEPKAaBOIO
KOIIITAaMU TUTATHUKIB TMOJATKIB, SIKUM HEMpPaBOMIpHO OyJiu JOHapaxoBaHi
nojaTku abo mrpadu.

BucnoBku. JI®C VYkpainu, BIANOBIAHO 10 TMOKIAJeHUX Ha HeEl
3aBJaHb, KOHTPOJIIOE TOTPUMAHHS MOJATKOBOTO 1 MUTHOTO 3aKOHOJIaBCTBA,
3aKOHOJIABCTBA II0JI0 TPAHC(HEPTHOTO IIHOYTBOPEHHS, OCKUIBKU € IIEHTPAITb-
HUM OPraHOM BHMKOHABYOi BIaju. MOro misbHICTH CHIPAMOBYETHCS Ta
xoopaunyetbess Kabinerom MinicTpiB Ykpainu depe3 MmiHicTpa (iHAHCIB,
0 peani3ye AepKaBHY MOJATKOBY MOJITUKY Yy cdepi TpaHcepTHOro
I[IHOYTBOPEHHS.

OcHoBHa MeTa Cy0’€KTiB MOAATKOBOTO KOHTPOJIIO TPaHCHEPTHOTO
[[IHOYTBOPEHHSI — MONEPEKEHHs] PO3MUBAHHS IJIATHUKAMM TOJIaTKIB CBOET
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MOJIaTKOBOI 0a3u 3a paXyHOK BUKOPHUCTAHHS TpaHC(HEPTHHUX LiH 3 YHUKHEH-
HSIM TIpH IIbOMY MIiJCTaB Ui MOABIMHOTO OMOJATKyBaHHA. Pe3yrnpraTom
JUSTBHOCTI KOHTPOJIIOIOYUX OpPTraHiB € pPOo3IIUpEeHHs 0a3u OmoJaTKyBaHHS,
a TaKO)X BUKOPIHEHHS «TIHBOBUX» CXE€M TPAHCHAIIOHAJBHHUX KOPIIOpALin
3 YXUJICHHS B1Jl OTIOJJaTKyBaHHSI.

JIist TOCSITHEHHS 11€1 METH KOHTPOJIIOI0Y1 OPTaHy MOBUHHI BUKOHY-
BaTU KOHKPETHI 3aBJaHHs. AHali3 MOJATKOBOTO 3aKOHOJABCTBA YKpaiHW,
a TAKOXXK JOKTPUHAJIBHUX JIKEpEN CBIIYUTH, 110 MOJATKOBUNH KOHTPOJb
TpaHC(PEPTHOTO LIHOYTBOPEHHS Mepedadyae BUKOHAHHS KOHTPOJIIOIOYUMU
opraHamu YKpaiHu HU3KH 3aBJIaHb.

Cepen HEX aHaJi3 KOH IOHKTYpPH PUHKY Y BIAMOBIIHIH ramy3i (cdepi)
Ta BCTAHOBJICHHS IIHOBOI MOJITHKH BIAMOBITHOTO TOBapy (poOit, mocyr)
Ha PUHKY EKCTHOPTy a0o IMIOPTY NMpHU 3AIHCHEHHI TIATHUKAMU TOJIATKiB
30BHINTHHOEKOHOMIYHHX OTIEpalliid, sIKi € KOHTPOJIHOBAHUMHU.

AKTyaJIbHUM € BCTAQHOBJIGHHS 1HAMKATOPIB MiJO3PLINX OTEparlii
(pu3uKOBI1 ormeparllii) MJIATHUKIB MOJATKIB, a TaKOX OI[IHIOBAaHHS HasSBHUX
KpUTEpIiB PU3UKY HEBIJAMOBIIHOCTI I[IHU B KOHTPOJIbOBAaHUX OIEpallisax
HNPUHILINITY «BUTSITHYTOI PYKH.

BaxnuBuil TakoX MOPIBHSJIBHUN aHali3 I[IH y KOHTPOJbOBAaHUX
orepauisix 3 pUHKOBUMHU I[iHAMHU 32 KOHKPETHUMU TOBAPHHUMHU MO3UIISIMU
3 ypaxyBaHHSM KOH IOHKTYPH BHYTPIIIHBOTO PUHKY (KpaiHH MOXOKEHHS)
Ta 30BHIIIHBOTO PUHKY (KpaiHu mpu3HaueHHs a00 KpaiHu TOPTiBIi).

HeoOximgaum € otpumaHHs iH(oOpMarii Bil MOJATKOBHX OpPTraHiB
1HO3eMHOT KpaiH# 11010 0OCSTIB CIIATH OB’ S3aHOI0 KOMITAHIEI0 TTOIATKIB
B 1HO3EMHIN FOPUCIUKIITIT.

JlopeuHe cerMeHTYBaHHs IUIATHUKIB MOAATKIB HA TPYNH 3 BUCOKHM,
CepelHIM Ta HU3bKUM PIBHEM PU3MKY Ta CBO€YACHE MPOBEJECHHS Io3aria-
HOBOI JJOKYMEHTAJILHOI MEePEBIPKH (ITOJaTKOBOTO ayANTY) IJIATHUKIB TIOJIATKIB
II0JI0 JOTPUMAHHS HUMHU IIPaBUII TpaHCHEPTHOTO LIHOYTBOPEHHS.

CaynriHe noHapaxyBaHHS MTOJIJATKOBUX 3000B’s13aHb Y Pasi, SKIIO B XO/i
nepeBipku Oyae BCTAHOBIICHO, MIO TUIATHUK MOJATKIB MOPYIIMB MPHHIUIT
«BUTSTHYTOI PYKM» 1 IITYYHO 3MEHIIMB CBOIO MOJATKOBY 0a3y 3a paxyHOK
IHCTPYMEHTIB TPaHC(HEPTHOTO MIHOYTBOPEHHS.
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Melnichenko R. Administrative-legal regulation of transfer pricing.

Background. In Ukraine, the Institute of the tax control of transfer pricing was
introduced only in 2013. Since that time the gradual establishment of the system of state
bodies was initiated in the state, which should prevent tax evasion through transfer
pricing. We can state that by now there is no comprehensive research of administrative-
legal status of subjects of tax control of transfer pricing in legal doctrine of Ukraine. The
problem is that without a deep analysis of outlined issue the further comprehensive
development of the domestic tax system of Ukraine is impossible.

Analysis of recent researches and publications. D. Getmantsev, V. Krugliak,
O. Lukashov, V. Marchenko, N. Oliynyk, M. Perepelytsya, T. Saraskina, O. Ugrovetskyi etc.
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partly considered the analysis of problems of administrative-legal status of subjects of tax
control of transfer pricing in Ukraine in their scientific works.

The purpose of this article is to analyze administrative-legal status of subjects of
tax control of transfer pricing.

Materials and methods. The theoretical basis of the article comprises scientific
works of scientists of various branches of law, which have studied in one or another way
the implementation issues of tax control of transfer pricing in Ukraine by state bodies.
Also the philosophical methods of cognition (dialectic, hermeneutical) were used,
General scientific methods of cognition (analysis and synthesis, systemic-structural,
modeling, abstraction, formal logical, historical) and specific methods used in science of
law (methods of interpretation of law, legal dogmatic, comparative legal).

Results. The article studies administrative and legal status of subjects of tax control
of transfer pricing, defined the aims, objectives, directions and content of their activities.
There were analyzed the main doctrinal approaches concerning the administrative-legal
regulation of tax relations. There were outlined the legislative gaps regarding the making
accountable of officials of regulatory authorities to transfer pricing.

Conclusion. According to its tasks SFS of Ukraine performs the monitoring of
compliance with tax and customs legislation, legislation on transfer pricing, as it is the
Central Executive authority, whose work is directed and coordinated by the Cabinet of
Ministers of Ukraine through the Minister of Finance, who implements state tax policy in
the sphere of transfer pricing.

The main purpose of the subjects of tax control of transfer pricing is to prevent
the dilution of their tax base by taxpayers on account of transfer prices using with
evasion thus the reason for double taxation. The end result of regulatory authorities is the
broadening of the tax base and the elimination of «shadowy schemes of transnational
corporations on tax evasion.

Keywords: tax control, tax control entities, transfer pricing, transfer pricing, tax
administration and fees.
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