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KOHCTUTYLIMHO-IIPABOBUM CTATYC
YKPATHCBKOI'O HAPOlY

30iticneno cucmemHo-cmpyKmypHull aHaniz cy4acHo2o GIMYUsHAH020 3aKOH00A8-
cmea woo0o npasosozo 3abe3neuents cmamycy YKpaincokoeo napoody. Chopmynboeano
NOHAMMS, O3HAKU, 8UOU MA eleMeHMU 1020 KOHCMUMYYIUHO-NPABOBO20 CMAMYCY.

Knwuyosi crnosa: npaBoBHiA CTaTyC, KOHCTHTYIIHHO-TIPABOBHIA CTaTyC HAPOIY,
€JIEMEHTH IIPAaBOBOTO CTAaTyCy HapoOJiB, KOHCTUTYLIHHO-IPAaBOBUN CTAaTyC yKPaiHCBKOTI'O
Hapozy.

Anenkun A., Konoouii A. Koncmumyyuonno-npagogoit cmamyc yKpauHcKo2o
Hapooa. Ocywecmenen CUCMEeMHO-CMPYKMYPHBIL AHANU3 COBPEMEHHO20 OmMeyecHGeH-
HO20 3aKOHOOAMENbCMBA 8 OMHOWEHUU NPAB08020 0becnedenus YKPauHcKko20 Hapood.
Coopmynuposarvl nonsamus, NPUsHAKY, 8UObL U dIEMEHMbl €20 KOHCIUMYYUOHHO-NPABO-
6020 cmamyca.

Knwuesvlie cnosa: HpaBOBOP'I CTaTyc, KOHCTPITyL[HOHHO—HpaBOBOﬁ CTaTyC Hapoaa,
3JICMCHTBI IMPABOBOr'0 CTATyCa HAPOMdOB, KOHCTHTyuHOHHO-HpaBOBOﬁ CTaTyC YKpauH-
CKOro Hapoza.

IlocranoBka mpo6Jemu. [[ocnipKyroud KOHCTUTYLIMHO-IIPaBOBUMA
CTaTyC YKPaiHCbKOTO Hapoy, epeayciM HeoOX1THO BU3HATH TOM (aKT, 110
y BITYM3HSIHIN IOPUAMYHIN Haylll BIICYTHE OJHO3HAYHE, 3arajlbHOBU3HAHE
PO3YMIHHSI OCHOBOIIOJIOKHUX KaTeropiil bOro MOHATIHHO-KaTeropialbHOTO
psiy, a caMe: «IPaBOBHIM CTATyC», «KOHCTUTYIIIHHO-TIPABOBHI CTaTyC HAPOIY»,
«EJIEMEHTH TMPABOBOTO CTATyCy HApOIiB», «KOHCTUTYLIHHO-TIPABOBUN CTaTyC
YKpaiHCHKOT'O HApPOAY» 1 T. II.

© AnboHkiH O., Konogiit 0., 2019
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IIYBAIYHE ITPABO

AHaJI3 OCTaHHIX Joc/iIxkeHb i myOJikamiii. 3a3HaueHy mnpobiaemy
JOCITKYBaIU Takl HayKoBIl, sik: A. B. [lanumnmmis, O. ®@. CkakyH [1-2] Ta iH.

[Ipote B iX HOCHiIKEHHSIX KOHCTUTYIIMHO-IPABOBHM CTaTyC yKpa-
THCPKOTO HapOay CHCTEMHO He BUCBIiTIeHO. OTXKe, 3aBHAHHSA LHOTO JIOC-
JIHKEHHS TIOJISITa€ B OpraHiYHOMY JIOMOBHEHHI iX.

MeTo10 CTaTTi € HAYKOBE OCMHCIICHHS TIOHATD: «IIPABOBUI CTaTyCy,
«KOHCTUTYLIHHO-TIPABOBHI CTaTyC HAPOIYy», «EIIEMEHTH MPaBOBOTO CTATYyCY
HaApOJiB», KKOHCTUTYILIMHO-IIPABOBHI CTaTyC YKPaiHCHKOTO HAPOIY».

Marepiaau Ta MeToaM. MeTOIOJOTIYHOIO OCHOBOIO CTAaTTI € psif
¢inocopCcrKuX, 3araJbHOHAYKOBHX, CIIEIIaIbHO-HAYKOBUX NPUHIMIIB Ta
METO/IIB: T1aJICKTUYHUMI, TePMEHEBTUYHUHN, CHCTEMHHUMN, aHaJlI3y Ta CUHTE3Y,
IHIYKIIT Ta IeayKilii, opMabHO-IOpUIUYHUN Ta 1H.

PesyabTatn aociigxeHHsi. Po3rinsiHeMo pi3HI TOYKH 30py IOAO
HOHSTTS MIPABOBUM CTATyC, KOHCTUTYLIIHO-TIPABOBUI CTaTyC HApoOJIy, KOHC-
TUTYILIIHO-MTPABOBUIl CTaTyC YKPAaiHCHKOTO HapoOJy, CTaTyCHh HaOIMKEHHX
JI0 HBOTO COLIIaJIbHUX CYO’€KTIB Ta €JIEMEHTH IIMX CTaTyCiB, 10 ICHYIOTh Ta
HOMYJIAPU3YIOTHCS Y CYyHYacHIN IOPUINYHIN JOKTPHUHI.

[IpaBoBwii cTaTyC 3arajgoM iHTEPIIPETYETHCS TAKUM YUHOM: «TIPABOBHIA
CTaTyC» — CYKYIHICTh Cy0’€KTUBHHMX IpaB, HOPUANYHHX OOOB’SI3KIB 1 3a-
KOHHUX IHTepeciB cy0’ekTiB mpaBa. Y wopuauuHomy cioBHuUKy I'. K. brieka
3a3HaueHoO, IO MPABOBUI CTATyC MiCTUTh MEBHY CYKYITHICTh MpaB, 000B A3~
KiB, MTOBHOB&XEHb UM OOMEXEHb, SKI MOXXYTb MaTh ocoba abo piy, 1m0
OXOIUTIOIOTHCSI UM BU3HAYAIOTHCS 3aKOHOJABCTBOM. MOJKHA BUIUIUTU TaKOX
NPaBOBUH CTaTyC MEBHUX 00 €KTIB mpaBa (Hampukiaa, 3emii). Jlo cTpyk-
Typy IPABOBOrO CTaTyCy OCOOM MOXHa BIIHECTH Takl CKJIaJ0Bi: NMPaBOBI
HOpPMH, $IKI BU3HAUAIOTh CTATyC (HOPMHU KOHCTUTYIIHHOTO Ta MOTOYHOIO
3aKOHOJIaBCTBA, MIXKHAPO/IHI JOTOBOPH); OCHOBHI TIpaBa, CBOOO/IM, 3aKOHHI
1HTEepecH Ta 00OB’SI3KH; MPABOCYO €KTHICTDH; MPABOBI MPUHIIMITN; TPOMAJISH-
CTBO; TapaHTIii MpaB 1 cBOOOJ; IOPUAMYHA BIAMOBIIATBHICTh; MPABOBIIHO-
CHHM 3arajbHOro (cTaTtycHoro) tumy [3, c. 534-536].

VY mucepramiinomy gociimkenHi «IIpaBoBuii craTyc nep>kaBu: Teope-
TUKO-TIpaBoBUM acnekT» A. B. [laHunmuH cTBepKy€E, M0 1I€ HOPMATUBHO
3aKpilUieHa, cTaja, CTPYKTypOBaHa KaTeropis, 10 BU3HA4Ya€e 0COOIMBE MICLE
JIep>KaBU cepesl Cy0’€KTIB CyCHUIBHUX BITHOCHH, BCTAHOBIIIOE TIPUHIIUITHA Ta
XapakTep B3aEMOJII1 JAepKaBU 3 HITUMH YYaCHUKAMH CYCHUIbHUX BiTHOCHH.
A 10 CTpYKTypH MPaBOBOTO CTATYCY JAEpPKaBU HEOOXITHO CTABUTHUCS, AK JIO
«... CYKyITHOCTI IIpeJICTaTyCHOrO (IIpaBoCy0’ €KTHICTbH), CTATyCHOTO (IIpaBa,
000B’sI3KH, 3aKOHHI IHTEPECH JAep>KaBH, MPUHIUIH i1 JiSUTBHOCTI, TapaHTIl)
Ta MICISCTATyCHOTO (FOPUAMYHA BIAMOBIAAIBHICTE) €IeMeHTIB». O3HakaMu
MPaBOBOI'O CTAaTyCy JEp:KaBU HAYKOBEIlb BBAXKAE: YHIBEPCATbHUMN, CTAOLUTHHUNA
XapakTep; 3arajbHICTh; B3aEMOJIII0 JIEPKABH Ta CYCILUILCTBA; CTPYKTYpO-
BaHICTh Ta O(]IMiiHICTB; T, IO BiH peali3yeThCs K yCEpenuHi JepKaBH,
TakK 1 3a il MeXaMu; 3aKpIIUTI0EThCI HOPMATUBHO; 3a0e3Meuye CUCTEMHICTh
1 y3ro/pKEHICTh TpaB Ta 00O0B’SI3KIB JepyKaBU B MPOIIECT B3aEMOJIIT 3 IHITUMU
cy0’exTamu mpaBoBigHOCHH [1, c. 4].

6 ISSN 2616-6100. 30BHIIIIH TOPTiBAS: €KOHOMIKa, (piHaHcy, mpaso. 2019. Ne 1



IIYBAIYHE ITPABO

Amnanoriuno ctBepmkye O. ®@. CkakyH: «SIk cy0’eKT mpaBa HapoJ Ma€e
3arajJbHUI 1 KOHKPETHI MpaBoBi cTatycu». [Ipy 11boMy HasBHICTH 3arajibHOTO
MPABOBOTO CTaTyCy BOHA MOB’SI3y€ 3 TUM, 1[0 HAPOJ BUSHAETHCS IKEPEIOM
JIEp’KaBHOI BJaJM, MA€ CYBEPEHITET yCepenrHl KpaiHW 1 Ha MIKHApPOJHIN
apeni. HixTo He MoOXke MpUBIACHIOBaTH COO1 Biaxy B JAEpXkaBl, OCKUIbKU
BOHA HAJICKUTH HAPOIY. A KOHKPETHHH CTaTyC PO3TJISIAETHCS JOCIiTHUIICIO
4yepe3 BCTYI Hapoy B KOHKPETHI BijiHOCcHHU. Hampukian, y mporieci BHOOpiB,
pedepenymiB, iHIIMX GopM O€3MOCEPETHHOTO HAPOIHOTO BOJICBUSBICHHS.
Pazom 3 Tum, O. @. CkakyH 3a3Hauae, nio «[ 0BOpsSYM MPO HAPOJ SIK CYO’ €KT
npasa, CIIii BpaxyBaTH, 10 CTYMiHb MEepPCOoHIPiKallii, OpraHi30BaHOCTI HAPOY
HE JI03BOJISIE BBAKATH MOro Oe3rnocepeHiM cy0’eKTOM IOPUINYHUX BITHOCHH,
OCKIJIbKMA B OUIBIIOCTI BUMAAKIB BiH Jll€ 4epe3 JepKaBy, JEpiaBHI yTBO-
pEeHHS, TPOMAJICHKI OpraHi3alii (momThuyHi mapTii, mpodcniiku). Ak npaBuio,
Hapoja BUABIsE ceOe K Oe3nocepeiHid y4YacHHUK MOJITHYHUX BiHOCHH
(ITomapanuea peBosroris y rpyani 2004 p. B Ykpaini» [2, c. 576-577].

3 1I€I0 TOYKOIO 30py KATETOPUYHO HE MOKHA MOTOJIUTUCS, OCKITTBKH:
no-nepuie, HapoJl HATUISIETbCSI HE TUIBKU 3arajlbHUM, ajié i KOHKPETHUM
NPABOBUM CTaTyCOM, y 3B 43Ky 3 UMM Ma€ 1HAMBIIYyaJbHO-BU3HAYEHI ITpaBa
Ta 000B’SI3KH, MOXKE BCTYNATH Y KOHKPETHI MIPABOBITHOCUHU; no-0pyee, Te,
10 CTYIIHBb MepcoHi(iKallii, OpraHi30BaHOCTI HAPOAY HE JIa€ 3MOTH BBa)KaTH
fioro 6e3mocepeHiM Cy0’ €KTOM IOPUANYHUX BITHOCHH, CBITYUTh, MIEPEIYCIM,
PO HEJAOCKOHAJIICTh, 3aCTAPUIICTh MIPABOBOI CUCTEMH, HOPMATHUBHO-IIPABO-
BUX Ta 3aKOHOJABYMX aKTIB MEBHOI KpaiHW, 110 MepeadavyaroTh el cTaTyc,
a He HU3bKHUI pIBEHb PO3BUTKY HApOJy, MOro OpraHizoBaHOCTI, YKpaiHCh-
KOT0 Hapody 30KpeMa; no-mpeme, NepaBa TaKOXK € BIIHOCHO aOCTPaKTHUM
Ccy0’€KTOM MpaBOBHX BIHOCHH, BOHA BCTYIAE y HUX dYepe3 JAep KaBHUU
amapar, Jep>kaBH1 MIAMPUEMCTBA Ta YCTAHOBH, 1HII Jep>KaBHI YTBOPEHHS,
ajie Hi B KOro He BUHMKA€ CYMHIBIB CTOCOBHO BU3HAHHS ii Cy0’ €KTOM IpaBa
Ta Cy0’€KTOM KOHKPETHHUX IPAaBOBUX B1IHOCHH.

KoHcTuTytiitHo-mpaBoBuil cTaTyCc YKpaiHChKOTO HApOJay perjiaMeH-
Tyerbess Oumbm HK y 70 crarrax Koncrutymii Ykpainu, ki MOXHa
CHUCTEMAaTH3yBaTH 3a MEBHUMHU TpPylaMyd HOPM, a KOHCTUTYIT 3apyOiKHUX
KpaiH JaloTh MiJICTaBU CTBEP/DKYBATH, 1[0 KOHCTUTYLIHHO-TIPABOBHIA CTaTyC
HapoOJy MOBUHEH MICTUTUCSA B OJHOMY, OKpeMoMy, po3auri Koncturyiii.
[TpaBoBa npakTHKa €BPONEUCHKUX KpaiH CBIIYUTH, 1110 MI>KHAPO/IHI IPaBOB1
aKTH Ta HAaIlOHAJIbHE 3aKOHOJABCTBO KpaiHWM HAMOUIBII YITKO Ta HEIBO-
3HaYHO MAlOTh IMepefdayaTd Taki €JIEMEHTH MPaBOBOTO CTaTyCy Hapomdy,
30KpeMa: MpaBOCyO’€KTHICTh, IPUHIIUITH, TOBHOBAXEHHS (TpaBa, cBOOOIN
Ta 000B’s3kK) Ta rapaunTii. CtymniHp nepcoHidikaiii, hopmMaabHOI-BU3HAYE-
HOCTI T4 CUCTEMHOI CTPYKTYPOBAHOCTI KOHCTUTYLIMHO-IIPABOBOIO CTaTyCy
YKpaiHChKOI'O Hapojay Jla€ 3MOTy BBaXaTu Horo 6e3nocepeHimM cyd’ eKToM
IpaBa Ta BU3HABATU HOr0 KOHKPETHI MPAaBOBI BIJIHOCUHHU.

AHani3yrouH 3a3HaueHe, MOYKHA TaKOXK CTBEPIKYBATH, 110 € YCI MiACTa-
BH YMOBHO PO3PI3HATH 1 BUOKPEMJIFOBATH 3arajIbHU KOHCTUTYIIHHO-TIPAaBOBUI
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CTaTyC Ta CHEUiaJIbHUN KOHCTUTYIIHHO-TIPABOBUH CTAaTyC YKPaiHCHKOTO
Hapojay. 3araJlbHOMY KOHCTUTYLIHHO-TIPABOBOMY CTaTyCy NpUTaMaHHUN
CKJIaIHUM CTPYKTYpPOBaHMUM XapakTep, 00yMOBICHUM THUM, IO YKPATHCHKUHN
HapoJ| Ma€ Taki, 0 TUIbKK HOMY HaJleXkaTh MpaBa Ta 000B’S3KH, a caMe €:

» OCHOBOIO Il YTBOPEHHS i (DYHKIIIOHYBaHHS BITYM3HSHHX CYC-
MiJIBCTBA, IEP>KaBH Ta MpaBa, IHIIMX COLIATbHUX IHCTUTYIIIN;

HOCIEM CyBEpEHITETY;
€MHUM JHKEPEJIOM BIIAJIH;
TUTBKHU BIH MOXK€ BU3HAYATH KOHCTUTYLIIMHUI JIaT;

YV VYV

TUTBKH MOMY HAJIKUTh MPaBO 3MIHIOBATH KOHCTUTYIIWHUM Jaj
B YKpaiHi TOLIO.

3arajgbHUN KOHCTUTYLIHHO-IIPaBOBHIA CTATyC Mepea0avyaeTbcsi HOpMaMu
HAI[IOHAIBHOTO (BHYTPIIIHBOAEP)KABHOTO0), HacaMIepes], KOHCTUTYLIHHOTO,
3aKOHOJABCTBA Ta HOPMaMHU MI>KHAPOJHOIO IpaBa (MI)KHAPO/HI J1OTOBOPH,
yroJy, KOHBEHIIIi, CTAaTyTH). 3aralbHUi KOHCTUTYLIIIHO-NIPABOBUII CTaTyc He
MOJKE JIeJIETyBaTHCS YU TPUBJIACHIOBATUCS THIIIMMHU COIIIAIbHUMH Cy0’ €KTaMH,
y OyIp-sIKOMY I1HIIOMY BHUMAJIKy II€ € CBITYEHHSAM Y3ypHauii KOHCTHUTY-
[IHHO-TIPABOBOTO CTaTyCy 1, Hacammepen, IpaB, cBoOOJ Ta OOOB’SI3KIB
YKPAIHCBKOI'O Hapoay.

CrieniannbHU KOHCTUTYLIHHO-TIPABOBUM CTAaTyC YKPaiHCHKOTO HApOTy
Ma€ TaKOX CKJIQJHUI CTPYKTYpPOBAaHUN XapakTep 1 MOB’sI3aHMM 3 MOTO CIie-
[iaTbHUMH TIpaBaMu Ta 000B’si3kamu. Hampukinan, gactuna 1 cr. 13 Koncru-
Tyuli Ykpainu mepembauae, mo «3emuis, ii Hajapa, aTMocepHe MOBITPA,
BOJHI Ta 1HII MPUPOIHI PECypCH, SIKI 3HAXOAATHCS B MEXKax TEPUTOPIi
VYkpainu, OpuUposiHi pecypcu ii KOHTHMHEHTAJIBHOTO MIedb(y, BHKIIOYHOI
(MOpCBKOT) €eKOHOMIYHOT 30HI € 00’€KTaMHU IMpaBa BIACHOCTI YKPaiHCHKOTO
Hapoay» [4]. ToOTo HaeThCcst PO MPaBO BIACHOCTI YKPAiHCHKOTO HAPOIY,
ajle BOHO HE € a0COJIOTHMM, OCKUIBKHM y MOJAIbIIOMY 3a3HAYA€ThCS, IO
«Bix imeni YkpaiHCBKOro HapoIy MpaBa BJIACHUKA 3I1MCHIOIOTH OpPraHU
JIep’KaBHOI BJIaJld Ta OPTaHU MICLIEBOIO CAMOBPSIIyBaHHS B MeXaxX, BU3Ha-
yeHux uiero Koncrutyuiero». To6TO 1e mpaBo Aeneryerbcs YKpaiHCbKUM
HApOJIOM OpraHaM JIep»KaBHOI BJIaJM Ta MICLEBOIO CaMOBpsAyBaHHs. buiblie
TOTr0, 3a3HavyaeTbes, o «KoKHUN TpOMaJsiHUH Ma€e MPaBO KOPUCTYBATHCS
NPUPOTHUMHU 00’ €KTaMH MpaBa BJIACHOCTI HAPOAY BIAMOBIAHO J0 3aKOHY» [4].

Ie »x MOo>kHa CTBEpKYBaTH 1 CTOCOBHO YacTuHU 1 cT. 17 KoHctuTymii
VYKpaiHu, B sIKIl 3a3HAYAETHCS, 110 «3aXUCT CYBEPEHITETY 1 TEPUTOPIATbHOI
IITICHOCTI YKpaiHu, 3a0e3nedeHHs ii eKOHOMIYHOI Ta iH(popMariitHoi 0e3-
NEKU € HaWBAXIIUBIIIKMMU (YHKLISIMU JE€p>KaBU, CIPABOI0 YChOrO YKpPaiHCh-
Koro Hapoxy» [4]. Amke OyKBalbHE TIIyMauyeHHS YaCTUHU CTATTI, SIKA IH-
TYEThCS, IEPEKOHYE, 110 3aXUCT CyBEPEHITETY 1 TEPUTOPIaTbHOI I[LTICHOCTI
VYkpainu, 3a0e3neueHHs ii eKOHOMIYHOI Ta iH(OopMaLiiiHOT O6e3MeKH € 1 PyHK-
LI€I0 JIEP>KaBU 1 CIIPaBOI0 YChOIO YKpaiHCHKOro Haponay. I3 3a3HaueHoro
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BUIUIUBAE, IO CHEIliadbHUNA KOHCTUTYLIMHO-TIPABOBHM CTaTyC mepeadaya-
€THCSI HOPMAaMH HAI[IOHATBHOTO (BHYTPIIIHBOAEPKABHOTO), KOHCTUTYLIIHHOTO,
aJIMIHICTPaTUBHOTO, IIUBUILHOTO, KPUMIHAJILHOTO Ta 1HIIIOTO 3aKOHOABCTBA.

3 ormsdy Ha 1€, MOYKHA CTBEP/DKYBATH, IO KOHCTUTYIIHHO-TIPABO-
BUH CTaTyc YKpaiHCBKOTO HapoJy — 1€ HOoro mpaBoBe IMOJIOKEHHS, TOOTO
MICLIE 1 pOJib Yy HAlllOHAJIBHOMY CYCIIJIBCTBI Ta JE€pKaBl, cepel 1HIIMX
HapO/iB, 3aKOPAOHHUX CYCIIUJIBCTB Ta JAEp)KaB, MDKHAPOJHUX 00’ €IHAHD,
BU3HAYEHE NUISIXOM 3aKpIIUICHHs HOro mpaBOCyO’€KTHOCTI, MPUHIIMIIIB,
MOBHOBaXEHb (TpaB Ta 000B’sI3KiB), TapaHTii CTaTyCy Y KOHCTUTYLIHHHUX
Ta 1HIIUX HOPMAaTUBHO-IIPABOBUX AKTaX.

3anpornoHOBaHE BU3HAYEHHS Mependavae HAsIBHICTh TAKUX O3HAK
KOHCTUTYILIIHO-IIPABOBOI'O CTaTyCy YKPaiHChKOI'O Hapoy:

» 1l TIpaBOBE IOJIOKEHHS YKPAiHCHKOTO Hapojay, ajKe MpaBOBE
TIOJIOKEHHSI HApOAy — II€ 3aBXAHM HOTO CTaTyc, CTAaHOBHINE, CyKyIHICTb
cTaOUIbHUX Ta BU3HAYAJIBHUX O3HAK Ta €JIEMEHTIB, SIKi IEMOHCTPYIOTh HOTO
Micile 1 poJib B ycCiX cdepax COLIATbHOTO XUTTA (MOMITHIN, €KOHOMIIIL,
KyJbTypi), 3HOCHHAX 3 IHIIMMHU COIIaIbHUMH CyO0’€KTaMu (BHYTPIIIHIMU
1 30BHINIHIMU), IEBHY 1€papXito0 (3BEPXHICTH), CyOOpANHAIIitO (IT1IOPSIKO-
BaHICTb) Ta KOOPAMHALIIIO (Y3rOJKEHICTh) MiXk CO0010;

» JeTaii3yeThcs 4epe3 MICIe i PoJib YKPaiHCHKOTO Hapoay B Ha-
I[IOHAJILHOMY CYCIIUJIbCTBI Ta JIepkKaBl, Cepe/l IHIIUX HAPOiB, 3aKOPTOHHHUX
CYyCHIIBCTB Ta JepxkaB, MDKHapoIHux o0’eaHaHb. Haromocumo, mio 1
O3HAaKa € JOT1YHUM MPOJIOBKECHHSAM MOTMEPEIHbO1, aJPKe BU3HAYUTH ITPABOBE
CTaHOBMILIE YKPATHCHKOTO HapoAdy, Hacammepe., O3Hauae BCTAHOBUTH HOTO
MiCIle Ta pOJb Y B3a€EMOBIJHOCHMHAX 13: YKPAiHCHKUM CYCILIbCTBOM;
YKpPaTHCHKOIO JIEPKaBOI0; HIIMMHU HApOIaMH; 3aKOPAOHHUMHU CYCIUIbCTBAMU;
3aKOPJAOHHUMH JIEp)KaBaMu; MDKHAPOAHUMU 00’ € THAHHSIMHU.

[Tpu oMy Ge3cmipHUM € ToH (HaKT, 10 YKPATHCHKHUI HAPOl — CYyO’ €KT
MPABOBUX BITHOCHHM, SKI BHHUKAIOTH 32 y4acTli W IHIIUX COI[IaJIbHUX
cy0’exTiB. Ane 3’sCyBaTH MpPaBOBUM CTAaTyC YKpaiHCHKOTO Hapoay, Ie,
Hacamrepe/l, YCBIIOMUTH HOTO MiCIleé Ta pojb y BIAHOCHHAX 13 I[UMHU,
BEJIMKUMU Ta 3HAYYIIUMH CyO’€KTaMH, SIKi YTBOPIOIOTHCA YKPAaiHCHKUM
Hapo oM abo 3a ioro yuactio. Lle cratyc:

» BiIoOpaxaeThes MIITXOM 3aKPIIICHHS HOTO MpaBocy0’€KTHOCTI,
MPUHIINITIB, TOBHOBAXKEHB (TIpaB Ta 000B’SI3KIB), TApaHTIH CTATyCy;

»  3aKpIIUTIOEThCS Y KOHCTHTYIIIMHUX Ta 1HIIMX HOPMATHBHO-TIPABO-
BUX aKTaX.

VY 3B’SI3Ky 3 IIUM 3a3HAYUMO, IO 3arajioM IiJi HOPMaTUBHO-NPABO-
BUM aKTOM pO3YMIIOTh MHUCHMOBHIA JOKYMEHT, IPUAHATHN a00 CaHKI[IOHOBA-
HUI1 HApOJIOM, OPraHOM JEp>KaBHOI BIaau a00 MICLIEBOTO CaMOBPSILyBaHHs,
SKUI BCTAHOBIIIOE, 3MIHIOE, IPUITMHSE YU KOHKPETHU3y€E€ HOPMH IpaBa, Mic-
TUTh PO3NOPSIPKEHHS 3arajJbHOr0 XapakTepy 1 MOCTIHHOT Aii, po3paxoBaHUii
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Ha OaraTopa3oBe 3acTocyBaHHs. OCHOBHI O3HaKM HOPMATHUBHO-IIPABOBOTO
akTa: BijoOpakae myOuidHi (3aralbHOHAPOJIHI, JEpKaBHI a00 MICIIEBI) iHTe-
pecu Ta CIpSIMOBYETHCSI HA PErYJIIOBAHHS IIMPOKOT0 KOJIa HAWBAKIIUBILINX
cdep cycnuibHUX BIJHOCHH; MA€ BU3HAYEHY CTPYKTYpPY (MOXE CKIIaJaTUCs
3 YaCTHH, PO3JAUIIB, cTaTei, maparpadiB, MYHKTIB, MIAMYHKTIB Ta 3MICTY
(Ha3Ba, mara, micie 1 Cy0’€KT MPUUHATTSI, MIAMKUC YIIOBHOBAXEHOI MOCAI0BOT
0co0H, peecTpauiiiHuii HOMep), BU3HAUCHY 3aKOHOM JOKYMEHTaIbHY (opMy
3aKpIMJIeHHS (3aKOH YU MiA3aKOHHUN HOPMATUBHO-TIPABOBUM aKT); 3MICTOM
HOPMAaTHUBHO-TIPABOBOTO aKTa € MPAaBWJIA MIOBEIIHKH 3araJIbHOTO XapakTepy,
st SIKUX TIOIIMPIOETHCS HA HEBU3HAYEHE KOJIO CYO’€KTIB; MPUUMAETHCS YITKO
BU3HAUYEHUM KOJIOM MPABOTBOPYUX OpPraHiB, YIOBHOBAXKEHUMH CyO’€KTaMu
Y1 HApPOJOM; PO3POOISETHCS Ta MPUMUMAETHCS B YITKO BU3HAYCHOMY TOPSIIKY;
€ 000B’3KOBUM [IJIsl BUKOHAHHS, 3a0€3MEeUyEThCSI CUCTEMOIO JIeP:KaBHHUX
rapaHTiid, y T. 4. MPUMYCOBUMH 3ac0o0aMu; MyONIKY€ThCS y CHEI[iaTbHIX
BUJIAaHHSIX; JII€ B Yaci, MPOCTOPi 1 32 KOJIOM OCi0; Mae IOPUIUYHY CUITY. 3a
OCTAaHHBOIO O3HAKOK) HOPMATHUBHO-NPABOBI aKTH MOAUISIIOTHCS HA 3aKOHU
1 mia3akoHH1 akTH. OCTaHHI MPUIUMAIOTHCS HAa OCHOBI 3aKOHIB 1 ATIOPSIKO-
BaHl iM [5, c. 553]. [Ipubnu3HO aHAIOTIYHE MOHSTTS Ta O3HAKK HOPMATHUBHO-
NPaBOBUX AaKTIB (POPMYJIOIOTHCSA 1 B IHIIMX JAOKTPUHAIBHUX IOPUAMYHUX
mxepenax. Tak, BiamoBigHo 10 «Cy4acHOI MpaBOBOI €HITUKIIONEI1» HOpMa-
TUBHO-TIPABOBHI aKT — II€ MUCHMOBUN JIOKYMEHT MPABOTBOPUOTO OpraHy,
KU MICTUTH MpaBOBi HOpMH [6, ¢. 198].

[pyHTYIOUMCh Ha LUX BU3HAYEHHSX, MOKHA CTBEPUKYBATH, 10 KOHCTHU-
TYUIHHUNA HOPMATUBHO-NIPABOBUI aKT — O(DIIIIHII MTUCHMOBUM JOKYMEHT,
MPUHUHATUA YITOBHOBAXEHUMHU Cy0’€KTaMH 3a BCTAHOBJICHOIO MPOIIEAYPOIO,
CIPSIMOBAaHHWI Ha PETYJIIOBAHHS Ta OXOPOHY CYCIUIBHUX BiJTHOCHH, IIIO
MICTUTh KOHCTUTYIIMHI HOPMHU Ta MPUHIIMAIINA, MA€ MOCTIHHY 110, HETIEPCO-
Hi(hiKOBaHUI XapakTep 1 po3paxoBaHUil Ha OaraTopazoBy peajizalliio.

BucnoBku. BuszHaueHo, 1110 eieMeHTaMUd KOHCTUTYIITHO-ITPAaBOBOTO
CTaTycy YKpaiHCBKOI'O Hapony €: MpaBOCyO’€KTHICTh, MPUHLUIH, MOBHOBA-
JKEHHs, TOOTO TIpaBa Ta OOOB’S3KH, TapaHTii cTarycy. A TOMY IOIIIBHO
OOTpyHTYBaTH iX BHW3HAUCHHSI SK €JIEMEHTIB KOHCTUTYIIHHO-TIPABOBOTO
CTaTyCy YKpPalHCbKOI'O HApOy.

[IpaBOCYO’€KTHICTH — €JIEMEHT KOHCTUTYIIIHO-IIPABOBOTO CTATYCY
YKpaiHCHKOTO HAPOJIY € TIOYaTKOBUM, aJie HA/I3BUYAIHO BAYKIMBUM EJIEMEHTOM,
OCKUTBKM CaMe 3aBJISIKM MPaBOCYO’ €KTHOCTI SIK MEpHIOKEpeTy (hOpMYIOThCS
Ta (DYHKIIOHYIOTH ycCl 1HIII eleMeHTH. Came y 3B 3Ky 13 IpaBoCyO’ €KT-
HICTIO BU3HAETHCS TOBHOIIHHICTh ICHYBaHHS KOHCTHTYIIHHO-TIPABOBOTO
CTaTyCy YKpaiHCHKOT'O HAapOAdy 1 1€ 0COOJMBO HAOYHO BHUSIBISETHCS Y MIXK-
HAPOJHUX MTPABOBUX BiTHOCHHAX.

HeoOxiqHicTh BU3HAHHS MPUHIUIIB €1€MEHTaAMU KOHCTHUTYIIHHO-TIpa-
BOBOTO CTaTyCy YKpPaiHCHKOTO HapOay 00yMOBIIOETHCS TUM, IIIO CaMe BOHH,
pa3oM i3 (YHKIISIMU, IEMOHCTPYIOTh CYTHICTh, COIlIAJIbHE MPU3HAYCHHS Ta
COLIIJTbHY IIIHHICTh KOHCTUTYIIHHO-TIPABOBOT'O CTAaTyCy YKPAiHCHKOTO HApOy.
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€ Bcl miAcCTaBM BHU3HABaTH IMOBHOBAXEHHS CHCTEMOYTBOPIOIOYHUM
€JIEMEHTOM KOHCTUTYLIHHO-TIPABOBOTO CTaTyCy YKPaiHCHKOTO HApOIy,
OCKUIbKH BOHHU SIBJISIFOTH COOOK0 CYKYIHICTh MOTO MEPBUHHUX, HAWOIIBIIT
BAXJIMBUX IpaB Ta OOOB’S3KIB, 3aKpPIIJIEHUX 3a HUM, Yy BCTAHOBJIECHOMY
y HOPMaTUBHO-TIPABOBUX aKTax MOPAJKY, JUIsl 3IACHEHHS MOKIAJACHUX Ha
HBOTO (DYHKITIH.

["apanTii SIK enMeMEHTH KOHCTHTYLIHHO-IIPABOBOTO CTAaTyCy YKpaiHCh-
KOr0 HapoJy — II€ 3aKpilyieHI y HOPMAaTUBHO-IIPABOBUX aKTax YMOBH,
crocobu Ta 3acobu, 1o 3abe3neuyroTh peamizaiito ((pakTUUIHE BTUICHHS)
BCIX IHIIIKUX €JIEMEHTIB Y MPaBOBHUX BiAHOCHHAX. BoHM 00OB’SI3KOBO MarOTh
O3S IATUCS SIK CAaMOCTIMHHUM €JIEMEHT KOHCTUTYLIIHO-IIPaBOBOrO CTATyCy
YKpaiHCHKOI'O Hapojy, OCKUIbKHM MOKIMKaHi 3a0e3redyBaTu Horo 0XopoHy,
3aXHCT, peaizaiiio, MPaKTHYHO-TIPUKIATHY CIPSIMOBAHICTh, BiTHOBJICHHS
y pa3i HOpyILICHHS.

CIIMCOK BUKOPUCTAHUX AKEPEA

1. Manunmmsz A. B. TlpaBoBuii cTaTyc nep)aBu: TEOPETHKO-NIPABOBUI acrmeKT. aBToped.
Iuc. ... kKaHAa. opuna. Hayk: crmer. 12.00.01 — teopis Ta icTopis Aep)kaBH i TpaBa;
icTOpis MOJITHYHUX i IpaBOBUX y4eHb. Kuis, 2014. 20 c.

2. Ckakyn O. @. Teopis mnepxasu i npaBa (Eamukinonennyaauii kype): Xapkis: Ecnana,
2006. 776 c.

3. Benuka ykpainceka ropuanuna enuuknonenis: y 20 1. T. 3: 3aransHa Teopis npasa;
peaxon. O. B. IlerpumuH (To:.) Ta iH. Xapkis: [IpaBo, 2017. 952 c.

4. Koncrutyniss Ykpaiau Binm 28 depBH 1996 Ne 254x/96-BP. Bidomocmi BepxosHoi
Paou Yrpainu. 1996. Ne 30. Crt. 141.

5. Benukuii eHIUKIONENMYHUN IOpUANYHUAN ciaoBHUK; 3a ped. 1O. C. Ulemmnyuenka.
Kuis: IOpuanuna nymka, 2012. 1020 c.

6. 3aituyk O. B., Konunenko O. JI., Onimenko H. M. ta in. Cy4yacHa npaBoBa eHLIUKJIO-
mexis; 3a 3ar. pen. O. B. 3aifuyka; [H-T 3akoHOnaBcTBa BepxoBHoi Pamu Ykpainw.
Kuis: FOpiakom IuTep, 2010. 384 c.

Cmamms naditiuna 0o pedaxyii 04.02.2019.

Alyonkin O., Kolodiy O. The constitutional and legal status of the Ukrainian
people.

Background. Awareness of its constitutional and legal status is an important
element in the formation of the Ukrainian people as a self-dependent and independent, in
the process of building Ukraine as a democratic and legal state.

Analysis of recent researches and publications. This problem is studied by such
scientists as: Punchyshyn A. V. and others.

The aim of the article is to study the systematic and structural analysis of the
constitutional and legal status of the Ukrainian people.

Materials and methods. The information base of the research is the Constitution
of Ukraine and the work of domestic and foreign scientists. The methodological basis of
this scientific article is a number of philosophical, general scientific and special-scientific
methods and principles.

----------------------------------------------------------------------------------------------
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Results. As a result, a systematic and structural analysis of the constitutional and

legal status of the Ukrainian people was investigated. The modern approaches to
understanding the following legal phenomena: legal status, legal status of the state,
constitutional and legal status of the people, elements of the legal status of peoples was
considered. The concept, features, types and elements of the constitutional and legal
status of the Ukrainian people are formulated.

Conclusion. The constitutional and legal status of the Ukrainian people is a legal

phenomenon that characterizes its place and role in the national society and the state,
among other peoples, foreign societies and states, international unions.

Keywords: legal status, constitutional and legal status of the people, elements

of the legal status of peoples, constitutional and legal status of the Ukrainian people.
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IFAPMOHI3ALIA CUCTEMU PETYJ/IOBAHHA
EJIEKTPOHHOI KOMEPIIII YKPAIHU 3 €C

Hocniooceno cyxynuicmos npasosux iHCmpymMeHmie, PUHKOBUX 8AXCeli6 Ma (DIHAHCO-
BUX MEXAHI3MI8 PO3BUMKY eIeKMPOHHOI KOMEPYii, NOKIUKAHUX 3a0e3neyumu payionaibHe
30TUCHEHHSL eeKMPOHHO20 DI3HEeCY 8 YMO8ax €8ponelcvkoi inmeepayii Yxpainu. Busna-
YEeHO NPAasoei Mma eKOHOMIUHI HACTIOKU 2APMOHI3AYIT CUCmeMU Pe2yIi08AHHS eNeKMPOHHOT
komepyii Yrpainu 3 €C.

Kniouoei crosa: eneKTpoOHHA KOMEpIIis, €IEKTPOHHUHU Oi3Hec, TapMOHi3allis
NPaBOBOIO PETYJIIOBAHHS €JICKTPOHHOI KOMepIIii, MXKHApOIHA EJIIEKTPOHHA TOPTiBIs, €Bpo-
nieiicbkuii Coto3, rapMOHi3allisi HOPM BHYTPIITHBOTO 3aKOHOIABCTBA, IHTEPHET-TEXHOJIOTi.

Kpezyn IO., bampumenko B. I'apmonuzauus cucmemol pezyiuposanusn 31eKmpoH-
Hout Kommepyuu Yxpauna ¢ EC. Hcciedosana co8okynHocms npasosulx UHCHpPYMeHMmOs,
PBIHOUHBIX pPbINA208 U (DUHAHCOBLIX MEXAHUIMO8 PA3GUMUSL DNeKMPOHHOU KOMMepPYU,
NPU3BAHHBIX 0Oecneuums PayUOHAIbHOE OCYWeCMEIeHUe JNEeKMPOHHO20 ODU3HeCa 8 YCI08UsX
egponetickotl unmezpayuy Yxpaunvl. Onpeoenenvl npagosvie 1 SKOHOMUYECKUe noC1e0Cmeus
2apMOHUZAYUYU CUCTNEMbL PEe2YTUPOBAHUS INeKMPOHHOU KomMmepyuu Yrkpaunst ¢ EC.

Kniouesvie cnoea: 31MeKTpOHHAsT KOMMEpPLUs, MEKTPOHHBIN OU3HEC, TapMOHU-
3alysl IPaBOBOTO PETYINPOBAHUS AIEKTPOHHOM KOMMEPIIUH, MEXITyHApOIHAs JIEKTPOHHAs
Toprosisi, EBponeiickuii Coro3, rapMOHU3AIMsI HOPM BHYTPEHHETO 3aKOHOIATENbCTBA,
WHTEPHET-TEXHOJIOTUH.

IlocranoBka npodaemu. Mexanizm iHTerpanii Yipainu 3 €C y chepi
€JICKTPOHHOT TOPTiBJIl € OCHOBOIO €(DEKTUBHOTO PO3BUTKY B3aEMOBITHOCUH
I0A0 MOIJMMOJEHHS BOCTOPOHHBOI CHIBIpAlll B IUIOIIMHI €IEKTPOHHHUX
onepauiit. Mnerscs, mepeayciM, Ipo CyKyHHIiCTh HPABOBHX iHCTPYMEHTIB,
PUHKOBHX Ba)eNiB Ta (PIHAHCOBUX MEXAHI3MIB PO3BUTKY E€JIEKTPOHHOI KO-
MepIlii, MOKJIUKAaHUX 3a0€3MeYUTH pallioHaNTbHE 3IMCHEHHS €JIEKTPOHHOTO
0i3Hecy. B KoHTekcTi MOrNUONeHHs 1HTErpaniiHol CHiBIIpall nepiovep-
rOBOTO 3Ha4YeHHs HaOyBa€ Ji€Ba Ta CBO€YACHA TapMOHI3AIls MPaBOBUX
IHCTPYMEHTIB PETYJIIOBaHHS E€JICKTPOHHOI KOMepIli YKpaiHu 3 CHCTEMOIO
perymtoBanHs €C.

© Kperyn 0., batpumeHko B., 2019
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3Bakaroud Ha 1€, MPOIEC TapMOHI3AIlli CTOCYEThCS, HacaMIlepe,
3aKpIMJICHHS €BPONEHCHKUX CTAaHAAPTIB OpraHi3aliitHO-PaBOBOTO PETyYIIIO-
BaHHS €JIEKTPOHHOI KOMEpIii Yy 3aKOHOJABCTBI YKpaiHH, NOAATBIINNA PO3BU-
TOK HAI[IOHAJILHOI CHCTEMH HOPMATHBHO-TIPABOBOTO 3a0E3MECUCHHS Y 3aKOHAX
Ta MJA3aKOHHUX aKTaX, YJAOCKOHAJIEHHS Ta ONTUMI3allii YMHHOTO 3aKOHO/IaBC-
TBa y c(epl eNeKTpOHHOI TOPriBIi Ta EIEKTPOHHOTO JIOKYMEHTOOOITY.
AJDKe CTBOPEHHSI PEKUMY MAKCUMAJIBHOTO CIPUSHHS PO3BHUTKOBI €JIEKTPOH-
HO1 KOMepIIii eKOHOMIYHUM 0a3MCOM € aKTyaJbHHUMHM JUIS YCIIIIHOI KOHKY-
peHIlii yKpaiHChKUX Cy0’ €KTIB TOCIOAaproBaHHS €IMHOMY BHYTPIITHBOMY
punky €C.

AHaJTI3 ocTaHHIX J0cCaiTKeHb i myOaikaniii. JlocoipkeHHIO HOpMa-
TUBHO-TIPABOBUX MHTAHb PO3BUTKY CHUCTEMH MIKHAPOJHOI €JIEeKTPOHHOI
y CBOIiH JISUTBHOCTI BUSIBIISIIOTH HAYKOBHI 1HTEPEC TakKi 3aKOPJOHHI BYEHI, K
. Bimesamc, K. I'iumion, b. Maptenc [1-3] ta iH. TeopeTuyHi acriekTu mpaBo-
BHX MEXaHI3MIB Ta HACIIAKIB IHTerpalii YKpaiHu 10 CHCTEMH eJIEKTPOHHO1
xkomepuii €C posrisganu Taki BiTun3HsAHI BueHi, sk O. Binnuk, 5. Koctio-
yeHko [4-5], P. 3abnoupka, B. Mypagiios, O. IlInupkos [6] Ta iH. [IpakTuyHi
TEHJICHIIIT €KOHOMIKO-TIpaBoBOi B3aemonii Ykpainu 3 €C y cdepi enek-
TpOHHOT KoMmepiii gocnimkyBaniu M. Bo3uuit, C. Boiitko, C. ManoBuuko,
B. IMucapenko [7-10] ta iH.

BonHouac, He3BakarO4UM Ha 3HAYHY KUIBKICTh IMyOJIKaIliid, TPUCBS-
YeHHX PI3HUM aclleKTaM Ta ChenudiuHuM OCOOIMBOCTSAM MIXKHAPOIHOT
€JIEKTPOHHOI KOMEPIIii, y TEMaTUIll HEIOCTATHRO JOCIIKEHI MPOIECH B3aEMO-
3B’SI3KY MK SKICHUMHU 3MIHaMHU y Cy4acHUX (opmax MposBY MiNKHApOIAHOI
€JIEKTPOHHOT KoMepIlii YKpaiHu Ta CTPYKTYPHHUMH TEPETBOPECHHIMHU Y Ha-
[[IOHAJILHOMY T'OCTIOJJapCTBI.

MeTo10 cTaTTi € HAyKOBE OOTPYHTYBAHHS MMPABOBHUX Ta €EKOHOMIUYHUX
HACJIJKIB TapMOHI3allli CHUCTEMHU pPEryJlOBaHHA EJIeKTPOHHOI KOMepIii
VYkpainu 3 €C, a TakoX BHUSABJICHHS MPAKTUYHUX KPOKIB IIOJ0 OMTUMI3aIlii
CHUCTEMH HOPMATHBHO-TIPABOBOTO 3abe3mneueHHs (YHKIIOHYBAHHS PHHKY
€JICKTPOHHO1T KOMEpIIii YKpaiHu B yMOBax peaiizallii YToy mpo acoIiailio.

Marepiaau Ta MeToau. MeTo10JI0TIYHOIO 0a3010 CTATTI € CHUCTEMa
3araJbHOHAYKOBUX METOJIIB Ti3HAHHS (TIaJIEKTUUHUM, THIYKINI Ta JeIyKIIii,
NOPIBHSAHHS 1 CHHTE3y, aOCTpakilii); BU3HAUECHHS NPSIMHUX Ta 3BOPOTHUX
3B’SI3KIB MK €KOHOMIYHUMU SIBUIIIAMH Ta TIPOIIECaMHU.

[HpopMaliiiHOI0O OCHOBOIO CTaTTI € YAHHE 3aKOHOJABCTBO YKpaiHH,
MDKHAPOTHO-TIPABOBI aKTH, 3aKOHOAABCTBO €C, HAIlOHAIbHI CTATUCTHYHI
JIOB1THUKH, (paKTOJIOT14HI JJaH1 MOHOTpa(ivHOI 1 Iep10AUYHOI JTITEPaTypH.

PesyabTaTin pociaimkeHHs. OnHIEIO 3 OCHOBHHX (OpM CIIBIIparl
€pporeiicbkoro Coro3y 3 KpaiHaMU-TIApTHEPAMU Ta MDKHAPOTHUMH OpraHi-
3aMisiMU € YKJIQJaHHS MDKHApPOJHUX YTrOJl TPO acoriarito. 3aBepIiieHHs
TepMiHy Aii YToau mpo nmapTHepcTBO 1 cmiBpoOIiTHUITBO (YIIC) Mixk eBpo-
MENCHKOIO CHUILHOTOI0 Ta KpaiHAMU-YJIEHaMU, 3 OJJHOTO OOKy, # YKpaiHOto,
3 iHImIOro, mepeadayano YKIaAaHHS HOBOI YToIu TPO CIHIBIPAII0 MIX
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cTopoHamu. J[MCKycisl HABKOJIO TOTO, KO Maja CTaTH HOBa MOrjiubiieHa
yroja Mixk YKpaiHoto Ta €Bpocoro3oM, 110 noBuHHa Oyna 3aminutu YIIC,
3akiHumnack y 2008 p., xonu Ha [lapuspkomy camiti Ykpaina-€Bpocoro3
OyJl0 BU3HAUEHO, 1110 HEIO Ma€ CTaTu yroja mpo acoriamiio (YA). Ykpaina
ta €C 21 Oepesns 2014 p. mianucanud mojiTUYHY 4yacTuHy YA. ExoHo-
MIYHY YaCTHUHY YTOJIM HIOJ0 CTBOPEHHS 30HH BUIBHOI TOPTiBJI MiAMKMCAHO
27 uepBus 2014 p. y bprocceni [6, c. 307].

Huni €pornelicbka KoMmicis Ta ypsau aepkaB-wieHiB €C omiky-
I0TbCS MIUTAHHSIMH CTAHOBJIIEHHSI Ta PO3BUTKY €IIMHOTO IU(POBOTO PUHKY
(Digital Single Market), OCHOBHOIO IIUJLITIO SIKOTO € yHi(iKaIlisi 3aKOHOIABC-
TBa HAaJIaHHS 1 PO3MOBCIO/HKEHHS 1H(POPMAIIMHO-TENEKOMYHIKALIITHUX MOCIYT.
€nuanii ugpoBuil puHoK €C MICTHTH YC1 KOMIIOHEHTH O13HEC-CHUCTEM
eJIEKTPOHHOI KoMmep1ii. KpiM Toro, BiH € CKJIaI0BOIO JJOBIOCTPOKOBOI PO paMU
iH(popMariitHoro po3BuTKy ans €Bponu-2020. €BporneichKko0 KOMICi€l0
po3pobrieno Crpaterito hopMyBaHHS €AMHOTO U(DPOBOTO PUHKY, SIKA MICTUTh
TPU OCHOBHI HaIIPSIMU: CHPOIICHHS OH-JIAWH JIOCTYITy 10 TOBapiB 1 MOCIHYT,
CTBOPCHHS CIIPUSTINBUX YMOB JJISI PO3BUTKY ITU(POBUX MEPEXK Ta HAJTAHHS
u(pPOBUX MOCTYT, CIPUSHHS 3pOCTaHHIO UPpoBoi ekoHoMikn €C. Mexa-
HI3MaMU BTIJICHHS Ii€1 CTpaTerii BUCTYIAOTh TaKl BAKJIMB1 HAIIPSIMU OIITH-
Mi3alii 3aKOHO/IaBUOTO 3a0e3ledyeHHs, K peopMyBaHHS CHCTEMH IpaB
IHTEJIEKTYaJIbHOT BIIACHOCTI, BJJOCKOHAJIEHHS TIPaBOBUX HOPM y cdepi Terne-
KOMYHIKaIIii, 3a0e3MeueHHs BUIbHOTO JIOCTYIY J0 U(POBUX MOCIYT 1 TOBapiB
K JUIsl CTIO’KMBaYiB, TaK 1 O13HeECIB, (GOpMYyBaHHS CIIPHUSITINBOTO CEPEIOBUIIIA
JUIS TIPOIBITAHHS U(PPOBUX MEPEXK 1 MOCTYT, a TAKOXK CTBOPEHHS €BpoO-
nenchKoi HU(POBOI EKOHOMIKH Ta CYCHIIBCTBA 3 MOTEHIIAIIOM J0 PO3BUTKY
[IUISIXOM 1HBECTYBaHHS y TeXHOJOT11 [11].

Hapa3si BapTicHi 00csaru enekTpoHHoi komepiiii B €C OIIHIOIOTHCS Ha
piBH1 0,5 TpiH €BpoO, 1 MPOrHO3YEThCS 301NbIIeHHS UX o0csariB Ha 100 %
10 2020 p., CTAaHOBJIEHHS Ta PO3BUTOK CUCTEMU CIUHOrO €BPONEHCHKOIO
1U(POBOTO PUHKY MPOXOJUTUME 3alUIAHOBAHUMHU TeMriamu [ 12].

BiTun3HsHuil pUHOK €NEeKTPOHHOI KOMEpIii € OJHUM 3 HalOUTBIINX
y HenTpanbhiit 1 CxigHiit €Bpomni. 3aBAsSKH pO3BUTKY HU(PPOBUX TEXHOJOTIH
Ha CydyacHOMY eTari 00poTh0a 3a YKpaiHCHKOTO MOKYMIIS BEJAEThCS y TII0-
O6anmpHOMY MacmTabi. 3okpema, B Ykpaini Ha 01.01.2017 wnamiuyBamocs
21,9 muH xopucTyBauiB IHTEpHETY, 110 CTAHOBUTH OIM3BKO 58 % HaceneH-
Hs. Jlns mopiBHsSHHS B €Bporni el moka3HuK jaopiBHIoe Ouibiie 80 %.
Bianmosinno, Ykpaina mMae 3Ha4HUI MOTEHIAN ISl PO3BUTKY €JIEKTPOHHOI
komeptii [13, c. 160].

3 omsay Ha 1€, a TaKOX 3 MIANUCAHHAM YKpaiHOw YTOoAW Mpo
acorianiro 3 €C BUHHKIA rocTpa MmoTpeda 3aKOHOJABUOTO MiAKPIIICHHS
HOBOTO BHCOKOTEXHOJIOITYHOTO BUIY KOMEpLIi, 10 MPU3BENO 10 YXBaJICHHI
3akony Ykpainu «lIpo enextponny xomepitito» y 2015 p., n1e BBOAUTHCA
HOBA JJIsl 3aKOHOJIaBCTBA TEPMIHOJIOTIS, OMUCYIOTHCS MpaBa Ta 000B’A3KU
MPOJABIIIB Ta MOKYMIIB, MOCTAYAJbHUKIB MOCIYT MPOMIDKHOTO XapakTepy
B iH(opMariiHii chepi (IHTepHET-NPOBaAIEPH, XOCTUHIH, JaTa-IEHTPH TOIIIO),
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OCHOBHI BUMOTH JJIsl FOPUIUYHOI YUHHOCTI €JIEKTPOHHOTO NIPaBOUMHY, HaJlaH-
HSl HIOMY FOPUIMYHOI CHJIH, BIATIOBIAAIBHOCTI CTOPIH Ta 1€ pa3 MiATBEPIIKY-
€TbCS IOPUIUYHA OOOB’S3KOBICTh 3aXHCTy MEPCOHAJIBHHUX TAHUX y EJeK-
TPOHHII Komepuii [14].

[Ipu po3poO1i 3aKOHOIIPOEKTY MPOaHATI30BAHO BIATOBIIHI HAIlIOHAIIb-
Hi 3aKOHM 1HIINX JIepKaB, a caMme:

» 3axoH mpo enexktpoHHi npaBounnu 2001 p. [liBgernoi ABcrpanii
(South Australia Electronic Transactions Act 2000);

» VYuidikoBaHmil 3aKk0H Mpo enekTpoHHi Tpan3zakmii CIIIA 1999 p.,
npuiinstauid 47 Lltatamu (Uniform Electronic Transactions Act 1999, UETA);

» upextuBa €C «IIpo enexrporny komepiiito» Big 08.06.2000;

» 3aKOH PO eNEKTPOHHY TOPTIBIIIO 1 €IeKTPOHHMH mifmuc, Pecmy6imi-
ka Cnosenis (Electronic Commerce and Electronic Signature Act, ECAS) [14].

Kpim 1iporo, 6panacs no ysaru Konsenuiss OOH npo BukopucTaHHs
€JIEKTPOHHUX MOBIJOMIIEHb Y MI)KHApOJHUX JoroBopax Bia 23.11.2005, Ha
OCHOBI TaK 3BaHOr0 «(yHKLIOHAIbHO-EKBIBAJIEHTHOIO» Mixony. CyTHICTh
TaKOro MiIX0ly MOJIAra€e B TOMY, 1100 MpoaHali3yBaTH LIl Ta QyHKLIT THX
TPAAUIIHUX FOPUTUIHUX BUMOT, SIKI BUCYBAIOThCS JI0 CKIIAJaHHS JJOTOBIp-
HOI JOKyMeHTamlii Ha mamepi, mo0 YCTaHOBUTH, SIK BOHH MOXYTh OyTu
BUKOPHCTAHI 3a JIOTIOMOTOI0 METOJIB, III0 3aCTOCOBYIOTHCS B pa3i €NeKTPOH-
HOTO nepefanHs Janux [15].

3akon Ykpainu «IIpo eneKkTpoHHY KOMEpLIIO» OMUCYE TUIOBI IUIAXH
3aKOHOJIAaBUO MPABUJIBHOTO BEACHHS €IEKTPOHHOT KOMEPLIT Ta CIIUPAETHCS Ha
psiJ THIIMX 3aKOHIB, KOJEKCIB, IO JAETALHO OMKUCYIOTH MpaBa Ta 000B’I3KU
MOKYTILIB 1 MPOAABIIB NpH (Hi3WUHIN TOPTiBIIl 6€3 3aCTOCYBaHHS TEIEKOMYHi-
KaliiHuX cucteM. 3okpema, 1e: Koncturymis Ykpainu, LuBineHuil Komekc
VYkpainu, ['ocniogapcbkuii kogekc Ykpainu, 3akonn Ykpainu «IIpo 3axuct
npaB crnoxuBauiBy, «[Ipo pexnamy», «IIpo enekTpoHHI JOKYMEHTH ¥ eJeK-
TPOHHHUM TOKYMEHT000Ir», «IIpo enexTponnuii uuppoBuii mignuc», «IIpo
TeJIeKOMYHIKaIii» [16].

OCHOBHUMU HOBAIlISIMH IIHOTO 3aKOHY CTaJ0 3aKPIIJICHHS y 3aKOHO-
JaBuoMy 00iry yCTaneHux KaTeropin i (byHﬂaMeHTaJILHI/IX HOHSTh €JIeK-
TpOHHOl KOMeEpLii, 30KpeMa: eIeKTPOHHA KOMepum €JIeKTPOHHA Toprusnﬂ
IHTEpPHET-Mara3uH; €JIeKTPOHHUI IpPaBOYMH; peam:;aum TOBapy AWCTAHIIIN-
HUM cIIoco00M; Cy0’eKT eeKTpoHHOT Komeprtii [ 17].

VY 1ioMy 10 OCHOBHHX HAaIpSMIB CTUMYJIIOBAHHS PO3BUTKY IHCTUTY-
niiiHoro 3a0e3nedeHHs iHTerpamniitHoi crisnpai 3 €C y cdepi eneKTpoHHOT
KOMepLii BapTO BIJHECTU: y3TO/DKEHHS MPABOBUX HOPM YKJIAJCHHS yron
B €JIGKTPOHHOMY BHIJIAJII; 3a0€3MeYeHHs IeP/KaBHOTO CIPUSHHS PO3BHUTKY
€JIEKTPOHHOT KOMEPIIii JUIsl YCYHEHHS MEPeIKo/] 3/11HCHEHHS eIeKTPOHHUX
orepariiii, HeJoMmyIIeHHsT OyIb-IKUX (OpM AMCKpUMIHAII, HAIaHHS yYacHH-
KaM PIBHHUX IpaB Ha CYJIOBUH 3aXWCT; MOIMMUPEHHs iHGopMarllii Ta HaOyTTs
3HaHb Cy0’€KTaMM TrOCIIOJIaPIOBAHHS PO MOXJIMBOCTI 1HTEPHET-KOMEpLi
Ta TepeBaru s Oi3Hecy MpH iX BIPOBAKEHHI; po30ya0BYy 1HPpPACTPYK-
TypH PUHKY €JICKTPOHHOI KOMEPIIii.
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[Ilomo perymtoBaHHS €IEKTPOHHOI Ta MIXKHAPOIHOI EJIEKTPOHHOI KO-
Mepiii, TO ASUIBHICTh Y cdepi eTeKTpOHHOI KoMmeplii B YKpaiHi He Bpery-
JHOBAHO BHUKJIIOYEHHSIM HOPMATHUBHO-TIPABOBUX aKTiB HamionaneHOrO GaHKY
VYkpaiHnu 3 NUTaHb €IEKTPOHHUX TPOIIEH Ta BUKOPUCTAHHS CHEI[iabHUX
IUIATDKHUX 3aC00IB B ENIEKTPOHHOMY cepeaoBHIii. OKpemi MUTaHHS, OB’ s3aHi
3 obopoToM iH(opMmaIlii, BperyapoBaHo 3akoHamu Ykpainu «lIpo Emexrpon-
Ui miamue» ta «Ilpo enexTpoHHM JOKyMEHTOO0OITr», aje MUTICHOTO pery-
JIOBAaHHS OCOOJIMBOCTEH €NEKTPOHHUX MPAaBOBITHOCHH HE ICHYE. 3amporio-
HOBaH1 3MiHHM HAJaJyTh MOXJIUBICTh BJIOCKOHAJIUTA YMHHE 3aKOHOJIABCTBO
y cdepi eTeKTPOHHOI KOMEPILii, 3alpOBaIUTH €UHUI MIAXIT 10 JepP>KaBHOTO
peryJIOBaHHA AISUTBHOCTI Y cdepl eneKTpOHHOI Komepiii. 3anponoHoBaHi
HOPMH CHPHUSITUMYTH IIJBHUILIEHHIO PIBHS €KOHOMIYHOi O€3MeKH Iep)KaBu Ta
rpOMaJITH-KOPUCTYBAYiB €IEKTPOHHUX Mara3uHiB. lle matume nomatkoBuii
MO3UTUBHUN BIUITMB HA PO3BUTOK €KOHOMIKHM KpaiHM, TMiABUIICHHS KOHKY-
PEHTOCIIPOMOXKHOCTI (JIHAHCOBOTO CEKTOpPa Ta Cy0’ €KTIB TOCIIOIAPIOBAHHS.

3acrocyBanHs 3akoHy Ykpainu «lIpo eneKkTpoHHy KOMEpIIiio» y Mmpak-
THUIll €JIEKTPOHHOT KOMEPIIii, OY4EBUIHO, CTBOPIOE P/l IPABOBHUX Ta €KOHO-
MIYHMX HacaiakiB. [IpaBoBi HACHIKM BUPaXKAIOTHCSA Y OUIBII CTPYKTYpO-
BAaHOMY Ta BIIOPSIKOBAHOMY BU3HA4Y€HHI Cy0’€KTiB, 00’ €KTIB Ta MPOLEAYD,
o 6e3nocepeHbO 3alydyeH] y MpOoIecH eIeKTPOHHOI KOMEPIIii, sIKi MO>KHa
MOJIUTUTH HA TPU OCHOBHI TPYNH NMUTAaHb CUCTEMU HOPMATHUBHO-TIPABOBOTO
pETyJTFOBaHHS.

[lepmia rpymna 3a3HayeHUX MUTaHb OE3MOCEPEIHBO CTOCYIOThCS CTATYCY,
npaB Ta 0OOB’SA3KIB MPOJABIIB, MOKYIIIB, 1HPOPMAIIHHUX MMOCEPETHUKIB
B €JIEKTPOHHINM KOMepIIii. Y4YaCHUKaMu rocroapChKoi Ta MPaBOBOi B3a€MOIIi
y €JIEKTPOHHIN KOMepIIii € cy0’€KTH MiANPUEMHUIBKOI ISIILHOCTI, 3aCHO-
BaHIili Ha €JIEKTPOHHOMY OOMIiHI JIaHMMH, HaJlaBaHHI TEJIEKOMYHIKAIIIHIX
Ta 1HGOPMAIIIHHUX IOCIYr, OpPraHW Jep)KaBHOI Ta MICIEBOI BIaaH, SKI
3aCTOCOBYIOTh BIJINOBIIHI (PYHKIIOHATBHI O0OB’SI3KH 3a JOMOMOIOI0 CHCTEM
€JIEKTPOHHOTO YPSIITY.

[Iponaserb ToBapiB, poOIT, MOCIYT B CICKTPOHHIN KOMEPIIIT i yac
CBOE€1 TISUTLHOCTI Ta Y pa3i MOMUPEHHS KOMEPIIIMHOTO eJIEKTPOHHOTO TIOBIIOM-
JIeHHsI 3000B’s13aHMi 32a0€3MeYUTH TPSMUIA, IPOCTHIA, CTAOUTHHUI JOCTYTI 1HIITUX
YYaCHUKIB BIIHOCHH y cdepi eIeKTPOHHOI KOMEPIIii 70 Takoi iHdopmaIrii:

» TIOBHE HaliMEHYBaHHS FOPUIUYHOI 0cOOM a00 Mpi3BHILE, iM s, 1O
0aThKOB1 (P13MIHOT OCOOH-ITI AMPUEMIIS;

» MICIIE3HaXO/DKEHHS IOPUINYHOI 0coOu abo Miclie peecTparlii Ta
Miciie aKTHYHOTO MPOKUBAHHS (P13MIHOI OCOOH-TTIAMPUEMIIS;

» azpeca eJIeKTPOHHOI MOMITH Ta/abo aapeca iHTepHET-Mara3uHy;

» ineHTU}IKAIIHHAN KO VI FOPUAMYHOI 0COOM ab0 peecTpaliiitHuii
HOMep 00TIKOBOT KApTKH TUTaTHUKA MOIATKIB JIsT (DI3MIHOT OCOOH-TTiAMPHEMIIS;

» 10J0 BKJIIOYCHHS IMOJATKIB Yy PO3pPaxyHOK BapTOCTI TOBapy,
po0OTH, TIOCITYTH Ta Yy pa3i JOCTaBKH TOBApY;

» TI0JI0 BapTOCTi IOCTABKU;

» TpO HASBHICTH JIIEH3Ii (IKIIO0 BOHA HEOOXiJHA 3a 3aKOHOaB-
ctBoM) [17].
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[IpaBa Ta 000B’A3KM MOKYIS (3aMOBHHKA, CIOKHMBaya) TOBApiB,
po0iT, mociyr y cdepi eIeKTPOHHOT KOMEpIlii BH3HAYAIOTHCS 3aKOHOJIaB-
CTBOM YKpaiHu, 30KpemMa 3akoHOM Ykpainu «IIpo 3axucT mpaB Crio>KUBaviB.
®izuyna ocoba MOBMHHA HajAaTH iH(pOpMAIio Mpo cede, HeOOXiAHY s
BUMHEHHS €JIEKTPOHHOTO MPABOYMHY, CTBOPEHHS €JIEKTPOHHOTO MiAMHCY,
inenTudikamii B iHpopMamiitHiil cuctemi cy0’€KTa eNeKTPOHHOI KoMepiii
IIUISIXOM BBEACHHS (CTBOPEHHS) 0CO0O0I0 CHEIIabHOTO HAO0Opy €JIEeKTPOH-
HUX JAHWUX, a TAKOK BYMHEHHS 1HIINX NIl y Takii cucreMi [ 18, c. 42].

[TocTayanbHUK MOCIYT MPOMDKHOTO XapakTepy B iHQopMariitHii
cdepi, 110 HAAE MOCIYTH MPOMINKHOTO (TUMYACOBOT0) 30epiraHHs iH(HOP-
Marlii, HaJlaHo1 OACpPKyBa4eM IOCIYyTH, 3 €IWHOI0 METOI — IMOKPAIIUTH
noJjiajnblie nepeaaHHs iHdopmallii 1HIIUM Ofiep>KyBadaM MOCIYTH Ha TXHIO
BHUMOTY, HE HECE BIAMOBITAILHOCTI 32 aBTOMaTUYHE, TUMYACOBE Ta MPOMIKHE
30epiranHa iHGopMalii 1 3a MIKOMY, 3aBlaHy BHACTIJOK BHUKOPUCTaHHS
pe3ynbTaTiB TAKUX MOCIYT, 32 YMOBH 110 BiH HE 3MIHIOE 3MICT 1H(pOpMallii,
BUKOHY€E YMOBH JIOCTYMY 110 1H(OpMaIlii, BKJIFOUYa0Un 3aKOHO/1aBul BUMOTH
nocTymy A0 iHdopmallii mpo BIACHHUKA MEPEKEBOTO PEeCcypcy, BHUKOHYE
npaBujia OHOBJICHHS 1H(OpMaIii.

Jlpyra rpymna mpaBOBUX HACIHIJIKIB TPUUHSITTS 3aKOHY CTOCYIOTHCS
MOPSZIKY BUYMHEHHS €JICKTPOHHHUX MPABOYMHIB, 110 3/IHCHIOIOTHCS HAa OCHOBI
BiANOBiIHUX Tipono3uiii (odept). KomepiriitHi e1ekTpoHHI MOBIOMICHHS
NOIIMPIOIOTHCS JIMILE HAa MiJICTAaBl 3rOJM HAa OTPUMAHHS TaKWUX MOBIAOM-
JIeHb, HAJaHOI 0Cc000t0, SIKIM TaKi MOBIJOMIICHHS aIpeCOBaHi. Y BHIAJKY,
AKIIO €JEKTPOHHE TMOBIJOMIICHHS HAJACHJIAETHCS 0c0o01 6€3 11 3roau, BoHA
MO’K€ BIJIMOBUTHUCS BiJl TOJAIBIIIOTO OTPUMAHHS TaKUX MOB1JOMIICHb.

KowmepiiiitHe enexkTpoHHE MOBIJOMIJICHHS Ma€ BIJATMOBIIATH TaKuUM
BHUMOT'aM:

» KOMepIiiHEe eJeKTPOHHE TMOBIIOMIICHHS Ma€ YiTKO iIeHTH(]IKY-
BaTHUCS 5K TaKE;

» ocoba, Big iMeHI SKOi HAJCWIAETHCS KOMEPIIIHHE EJICKTPOHHE
MOBIIOMJICHHS, 3000B’s13aHa 3a0€3MEeUUTH MPSIMUH, MPOCTUH JOCTYI 0Ci0,
SKUM BOHO a/Ip€COBAHO;

» KOMEpIIiiHI €JICKTPOHHI MMOBIJIOMJICHHS IOJO 3HIKOK, HPEMIiid,
3a0X0UyBAJIbHUX MOJAPYHKIB TOIIO MAIOTh YITKO 1AEHTH(DIKYyBAaTUCS AK TaKi,
a YMOBH X OTpMMAaHHS MarOTh OyTH JOCTYITHHUMHM Ta BHUKJIAATHCS Y CIOCIO,
0 YHEMOXKITUBITIOE JIBO3HAYHE PO3YMiHHSI, a TAKOXK BiJIMIOBITATH BUMOTaM
3aKOHOJIaBCTBA PO peKiIamy;

» 1H(popMalis Ipo BapTICTh TOBapy, pPOOOTH, MOCIYrd MOBHHHA
MICTUTH BIJJOMOCTI IIOJI0 BKJIIOUCHHSI MOJIATKIB y 1i pO3paxyHOK Ta, y pasi
JIOCTaBKU TOBApy, — iH(OpMALit0 PO BapTICTh JOCTABKHU.

EnexTpoHHUI AOTOBIp YKIIQAAE€THCS HUIIXOM MPOIO3UILIIi HOTO YKIIaCTH
(odepTn) OHIEO CTOPOHOIO Ta 11 MPUUHSTTS (aKIENTY) IPYTOI0 CTOPOHOIO.

Bianosias ocobwu, sikiit aipecoBaHa MPOIMO3UIIS YKIACTH EIEKTPOHHUIA
JIOTOBIp, PO il MPUHAHATTA (aKUENnT) MoXe OyTH HaJaHa NUISTXOM HaJICHIIaHHS
€JIEKTPOHHOTO TOBIAOMJIEHHSI 0c001, sika 3poOuiia MPOIMO3ULII0 YKIACTU
€JIEKTPOHHUH J0TOBIp (3a3BUYAil 17151 ONTOBUX 3aKYIIiBellb, HAAAHHS MOCTYT
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Ha BENUKIM BIJCTaH1); 3all0BHEHHs Qopmylisipa 3asiBU (hopMu) Mpo Mpuii-
HATTS. TaKoi MPOMO3MINi B €NEeKTPOHHIA (Qopmi (3a3BHuYail BUKOPHUCTOBY-
€ThCA I ITHTEPHET-Mara3uHiB, KOJIM BIJBIIyBau € «TOCTEM», TOOTO HE Mae
OOJIKOBUH 3ammucC); BUMHEHHS i, 10 BBAKAIOTHCSA MPUAHSATTSAM MPOTO3HIIIi
YKJIACTU €JIEKTPOHHUN JOTOBIp, SAKIIO 3MICT TaKWUX AIM YiTKO P03’ SICHEHO
B iH(hopMariiiHii cHCTeMl, B SKIH PO3MIIIEHO TaKy MPOMO3UIIiI0, 1 11l po3’sic-
HEHHS JIOTIYHO TOB’s3aH1 3 HEelo (3a3BUYail Mae MiCIle, KOJIM TTOKYIelb Ma€e
BJIACHHI OOJIIKOBHUH 3aIiC Ha CalTi, Ta MPOCTO HATUCKAE KHOIIKY «KYITHTH).

Tpers rpyna mpaBOBUX HACIIJIKIB CTOCYEThCS HaJaHHS MPABOYMHY
IOPUIIMYHOI CHIT. 30KpeMa, BIATOBIIHO /10 3aKOHY, ICHY€ TPU BUIM HaJaHHS
€JIEKTPOHHOMY JTIOTOBOPY FOPUIUYHOI CUITH Y pasi:

» TiJIHUCaHHS 3 BUKOPUCTAHHSM CJICKTPOHHOTO ITU(PPOBOTO MiAMUCY
BIMOBIAHO 110 3akoHy Ykpainu «IIpo enekTpoHHMI 1UGPOBHUIA MiAMHC
JIMIIE Y BUIAJKAX, KOJIU LIel MEXaH13M YKIIaJaHHs YyroJ MOTro/pKeHH yciMa
y4aCHUKaMU KOMEPIIIMHUX Omepalii;

» CJCKTPOHHOTO IAMUCY OJHOPA30BUM ieHTU(IKATOPOM, BH3HAYC-
HUM [IUM 3aKOHOM;

» aHajora BJIaCHOPYYHOTO HiAmucy ((pakCUMUIBHOTO BiJTBOPCHHSI
MIIMKCY 3a JOIIOMOTOI0 3aC001B MEXaHIYHOTo a00 1HIIIOTO KOMIFOBAHHS, 1HILIOTO
aHayiora BJIACHOPYYHOI'O MIJAMUCY) 32 MUCHMOBOIO 3TOJIOI0 CTOPIH, Y SIKIA
MarOTh MICTUTHUCS 3pa3KH BIATOBIIHUX aHAJIOTIB BIACHOPYYHUX Mianucis [19].

Posrnsimatoun eeKTUBHICT BUKOPUCTAHHS HABEICHUX BUIIIB HA/IaHHS
€JIEKTPOHHOMY JIOTOBOPY FOPUIMYHOI CHJIHM, BU3HAYEHO, IO TIEPITUI BapiaHT
€ ONTUMAJILHUM JIJIs1 OJJHOPA30BHX, CIIOPATUYHUX MPABOUYHHIB MK (DI3UUHUMU
0CcO0aMU-TIANPUEMIIIMU Ta IOPUAUYHUMU O0cO0aMH, TakK SIK 3a3BUYail yac-
TIIE caM€ BOHM MalOTh €JIEKTPOHHHM HU(POBHUI MIANUC, Y TOW 4ac sK
MepeciyHl CIOXKUBaYi, 110 MParHyTh NPUI0aTH TOBAp B IHTEPHET-Mara3uHi,
pajiiie BiMOBIISTHCS BiJl TaKOi CKIIQIHOI MPOIETYPH MiATBEPIKEHHS 3aMOB-
nenns. [pyruii BapiaHT HaOLIBII ONTUMAIBHUIN AT MAaCOBUX €JIEKTPOH-
HUX MPABOYMHIB, TaK SIK SIBJII€ COO0I0 HaOIp OYKB, UUCEN Ta CUMBOJIIB, 1110
nepeaarThbesl KIIEHTY, SKUA Mae OOJIKOBUHM 3amuc (BHIC HEOOXIIHY st
€JIEKTPOHHOTO MpPaBOUYMHY 1H(OpMAIIIO, SK TOTO, 30KpeMa, BUMAarae cam
3aKkoH) — 3a3BHUYai 3a JIOMOMOTro0 SMS-ToBITOMIICHHST a00 TTOB1IOMIICHHS
Ha eJIEKTPOHHY nowTy. Lle 3HauHO npocTilie Hi’K BUKOPUCTAHHS €JIEKTPOH-
HOro IM(POBOTroO MIAMKUCY, IPOTE Hece 3a COO0K0 BIPOTIIHICTD ITaXPaCHKUX
Il y BUMAJKY, SKIIO KiOEP3IOUYHMHIII OTPUMAIOTh JOCTYII /10 Ti€i 5K MOLITH
abo MmoOupHOTO Tenedony. TpeTiii BapiaHT € HaWOUIBII ONTUMAIBHUM JIJIS
MAMUCAHHS MEPIOINYHNX, YACTUX €JICKTPOHHHUX JIOTOBOPIB MK KOHTpAarcH-
TaMH, sIKI BCTAHOBWJIM JOBIOTPHBAJII JIIJIOBI 3B’A3KH. 3aKOH BUMarae, oo
JUTSL TOTO a0M MPOCTO CKaHYBATH TMIJIHAC Ta BBAXKATH HOTO FOPUINIHO CHITHHIM
(aHa7I0rOM BJIACHOPYYHOT'O MIANKCY) MOTPIOHO MiAMUCATH TIOTIEPEIHIO YTOAY
PO BU3HAHHS TaKUX MIAMKUCIB, €6 MAalOTh MICTUTHUCS 3Pa3KH BIIMOBIIHHUX
anasnoris. Lleit BapiaHT cTBOpIOE 11e OUBIIE PU3UKIB (anbcudikaiii mpaBo-
YHHIB, TaK SK BIJCKAaHOBaHI IJIIACH MakKe HIYMM HE 3axXWIIEHI BlJ Ma-
CcOoBHX mIaxpaucts [20].
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Haii6inbi cynepeunnBor0 HOpMOI 3aKOHY BUCTYTA€ MPUPIBHIOBAHHS
€JIEKTPOHHOT'O JIOTOBOPY JI0 JIOTOBOPY Y MHCHMOBIH (popMi y CyI0BOMY pO3-
IS cripaB. EnekTpoHHU TOTOBIp, YKIAJACHUN MIISIXOM OOMIHY €JIeKTPOH-
HUMH TIOBIJOMJICHHSIMH, TIiIMTUCAHUN y 3a3HAYEHOMY MOPSAKY BBAKAETHCS
TaKuM, 1110 32 MPABOBUMU HACIIKaMH MPUPIBHIOETHCS 0 JOTOBOPY, YKJIae-
HOTro y mUchbMOBIi Gopmi. KokHuil mpuMIpHHK €JIEKTPOHHOTO AOKYMEHTa
3 HaKJaJ€HUM Ha HbOTO MIAMHCOM € OPUTIHAJIOM TAaKOTO JOKyMmeHTa [19].
binpmie Toro, eneKTpoHHI AOKyMEHTH (MOBIJIOMIICHHS, YEKH, TPAHCIOPTHI
HaKJIaJHi), MO0 € MeToJaMHu abo 3acobamMu 3IMCHEHHS NPABOYMHIB Ta
KOMEPIIIHUX 1 PIHAHCOBHUX OMNEpalliif, MOXKYTh BUCTYIIATH JOKa3aMHu y Cy/Ii
Ta apOITpaxi.

S0 po3riisiiaTi €BpONEeHChKUN TOCBI PETYIIIOBAHHS €JIEKTPOHHOT
KOMEpIIii, TO OApa3y CTa€ OYEBHUJIHOK PI3HUL B OXOIUJIEHHI MPAaBOBOIO
peryiroBaHHA y cdepi eneKTpOHHOI KoMepIlii, ajpke 3aKoH YKpaiHu € mep-
IIMM y CBOEMY POJIl 1 Ma€ Ha METI BUOYTyBaTH JIMIIE OCHOBHI MEXI1 JisIb-
HOCTI CyO0’€KTIB TI'OCIIOJIapIOBAaHHS B E€JIEKTPOHHOMY IPOCTOpPi, BOAHOYAC
BUKJIaIAl0YM HAaHOCHOBHIIII MTpaBa, 000B’SI3KK Ta MPOLETYPH.

[Toni6HOtO0 3a MpuU3HAYEHHSAM A0 3akoHYy YKpainu «IIpo enexTpoHHy
KOMepLio» € €Bponeiicbka IUPEKTHBAa MPO EJIEKTPOHHY KOMEPIIIo
Ne 2000/31/EU, mpoTte 3a CBO€I CyTTIO BOHA PETyJIIO€ OLIbII YITKI Ta
HarajibpHi mpobaeMu y cepi eIeKTpOHHOI TOPTiBIi. 30KpemMa, MOYKHa BUOKpE-
MUTH 11’ SITh OCHOBHUX aCIIEKTIB, 110 peryitoe JlupeKkTuBa:

» cBOOOJa Ta MiATpUMKA CBOOOIU HaaHHS 1HPOPMAIIHHUX TOCITYT
Ha TepuTopii €C 6e3 TMCKpUMIHAIIii 1010 OyIb-SIKUX KpaiH-4JICHIB;

» 3a00pOHA MPAKTUKU BHJAYi MONEPEIHIX TO3BOJIB YU IHIIUX PiB-
HO3HAYHUX BUMOT IIO/IO0 3arOYaTKyBaHHS Ta BEACHHS MISUTHHOCTI 3 HAJAaHHS
1H(pOpMaLIHHUX TIOCITYT, BCTAHOBIIEHHSI BUMOT 11010 OOOB’SI3KOBOTO OITyOTi-
KyBaHHs 1H(popMalili Ipo piBEHb 3aXUCTy OOMIHY JaHUMHU MK IIpOBaliepamu,
TaKoX 0OOB’SI3KOBI JeTall, SIKI MalOTh MICTUTH KOMEPIIIHHI TTOBIIOMJICHHS
€JIEKTPOHHOTO XapakTepy, OOMEKEHHsI MOIIUPEHHS «HEeOaKaHUX TMOB1I0M-
JIEHBY» — TOOTO «cramy», J03B1J1 HA BUKOPUCTAHHS KOMEPIIIHUX €JIeKTPOH-
HUX TIOBIIOMJIEHb OcCO0aM peryiboBaHMX Mpodeciii (Jlikapi, BYMTED,
aJIBOKaTypa, ayIMTOPH TOIIO) NP TOTPUMAaHHI MPodeciiiHOl eTHKH;

» BH3HAuUCHHS TOPSAAKY O(OPMIICHHS €JIEKTPOHHUX JOTOBOPIB, Ha
nepxaBu-uieHn €C mokaanaiach BUMOTa 3I1MCHUTH 3MIHU Y BHYTPIIIHBOMY
3aKOHO/IaBCTBI a0M HAAATH IOPUINYHOI CHIIM €JIEKTPOHHUM JI0TOBOpaM;

» BIANOBIIATBHICTE KOXKHOTO OKPEMOTro Cy0’€KTa 3a HEBUKOHAHHS
3000B’s13aHb, (hambCudiKaIlio JaHUX, MAXpalCTBO, HEJICTAIBHUA MPOIAK
NEePCOHATBLHUMU TaHUMU;

» aJIMiHICTPaTUBHUIN OJIOK MUTAHb 1010 IMIUIEMEHTAIl Ta yHiDikarrii
BHYTPIIITHIX 3aKOHOJIAaBCTB JeprKaB-ujieHiB [21].

VY cumbio3i 3 Takoro [upektuBoro aie PosmopsmxenHs €Bponeich-
koro napiamenty Ta Pagum Ne 910/2014 mono enekTpoHHOI imeHTU(iIKaIlil
Ta JOBIPYMX MOCTYT I IIJIEH €IeKTPOHHUX TPAHCAKIIIA Ha BHYTPIIIHBOMY
puHKy. Binnosigao no Posnopsimpkenns, B €C nie ABOpIBHEBUH MiAXia 10
PI3HOCWJIBHOTO HaJaHHS BaplaHTaM MAMKHCAHHS €JIEKTPOHHOTO MPABOYHHY
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ropuaruHoi Aii. [Tpy qBOpiBHEBOMY MiAXOIi 3AKOHOM BCTaHOBITIOIOTHCS HU3BKI
MIOPOTOB1 BUMOTH, SIKUM 3aCO0U €TIEKTPOHHOTO MOCBIAYEHHS JOCTOBIPHOCTI
MOBHHHI BIJIMOBIAATH JJIsI OTPUMAaHHS MIEBHOTO MiHIMAJIBHOTO IOPUIAYHOTO
CTaTyCy, TOJI K JEsiKi 3aCO0M €JIEKTPOHHOTO IMOCBITYCHHSI JOCTOBIPHOCTI
(sIKI MOXKYTh IMEHYBAaTHCS 3aXHUIICHUMHU, BJIOCKOHAJIGHUMH ab0 0COOJIMBO
HAJIHHUMU TTUGPOBUMHE IMIAMUCAMH) HAAUISIOTHCS OUIBIION IOPUANYHOIO
cuioro. 3okpema, Ha TepeHax €C po3pi3HIIOTh Takl BUAM MIAMUCIB: €lICK-
TPOHHUM, YIOCKOHAJIEHUI EIIeKTPOHHUH, KBaTi(piKOBAaHUI eNeKTPOHHUIL.
I nuire xBanmigikoBaHUN €MTEKTPOHHUM TIAMUC MA€E TaKy X caMy FOPUIANYHY
CUIIy, 11O ¥ BIACHOPYYHHU MiAMHUC (AKICTh MIAMUCY 3aJICKUThH BiJl METOAY
kpunrorpadii (mudpyBaHHs), HAsBHOCTI cepTU(IKATIB OE3MEKH Yy €BPO-
NEeHChKUX aKPEAUTOBAHUX IIEHTpax cepTudikalii KiodiB Tomo) [22].

Hu3ska Bumor, siki 3aKOHOJaBYl HOPMHU TPUIKCYIOTh 10 BUKOHAHHSA
cy0’exkTaM eNeKTpPOHHOI KoMepIlli, pi3HUThCS B 3akoHi Ykpainu Ta J(upek-
tuBi €C. 30kpema, myHKT 2 ctaTTi 11 3akony Ykpainu «IIpo enekTpoHHy
KOMEpIito» Tnependavae, IO EJIEKTPOHHUN JOroBip OOOB’SI3KOBO Mae
MICTUTH ICTOTHI YMOBH, BKa3aHi B [luBinmbHOMY KOJeKkci YKpaiHu K 1 asis
3BUYAWHUX (PI3UYHUX JOrOoBOpiB. [IpoTe Moke MICTUTH TaKUil psill YMOB:
TEXHOJIOTIIO (MOPSA0K) YKIIaJIEHHsI IOTOBOPY; MOPSIOK CTBOPEHHS Ta HaKJa-
JTAHHS €JIEKTPOHHUX MIMKUCIB CTOPOHAMHU JIOTOBOPY; MOKIJIUBICTh Ta MOPSIOK
BHECEHHS 3MiH JI0 YMOB JIOTOBOPY; CHOCIO Ta MOPAIOK MPUUHSTTS MPOTO-
3UIIIT YKIACTH €JIEKTPOHHUHN JOTOBIp (aKILEMNT); MOPsIOK OOMIHY €JIeKTPOH-
HUMU TOBIJJOMJICHHSIMU Ta 1H(POpPMAIlI€0 MK CTOPOHAMHU IMiJl Yac BUKO-
HaHHS HUMH CBOIX 3000B’S3aHb; TEXHIYHI 3aco0M iAeHTH(IKAII CTOPOHHU;
MOPSIIOK BHECEHHSI 3MiH JI0 TOMUJIKOBO BiJIPABICHOT0 MPUNHSATTS MPOIO3U-
i1 YKJIaCTH EJICKTPOHHHM JOTOBIp (AKIENT); MOCHUIaHHS Ha YMOBH, IO
BKJIFOYAIOTHCS /IO JOTOBOPY, IUISIXOM MepecnpsMyBaHHs (BIACHIAHHS) 110
IHILIOTO €JIEKTPOHHOT'O JOKYMEHTA 1 MOPSI0K AOCTYITY JI0 TAKOTO JIOKYMEHTa;
croci0 30epiraHHs Ta Mpea ABJICHHs €IEKTPOHHUX JIOKYMEHTIB, ITOB1JIOMJICHbD,
1HI101 1H(OpMAIIii B €JIeKTPOHHIN opMi Ta YMOBHU JOCTYIy J0 HUX; YMOBHU
BUTOTOBJIEHHSI Ta OTPUMAHHSI MalepOBUX KOIMIN €JIEKTPOHHUX JOKYMEHTIB;
MOXJIMBICTh BUOOPY MOBH, III0 BUKOPHCTOBYETHCS MiJ 4Yac YKJIaJACHHS Ta
BUKOHaHHs f0oroBopy [10].

B ykpaiHCbKOMY 3aKOHOJABCTBI 11l BUMOTH 3amo3uyeHi came 3 [[u-
pPEKTHBH, MpOTe OyB 3MIHEHM IMIIEpaTUBHUI cTaTyc maparpada Ha AUCIO-
3UTUBHUM (200-a00). Lle 3BU4aitHO CTBOPUTH Yy MallOyTHBOMY Psijl TpoOieM
IIpH YKJIAJaHHI IOTOBOPIB MK YKPATHCHKMMH Ta €BPONIEUCHKUMH CY0’ €KTaMu
€JICKTPOHHOTO TOCIIOJapIOBaHHS, TOMY 3aKOH y Il 4YacTUHI MOTpedye
CYyTTEBOTO TEPEryisay JJisi rapMOHI3aIlli yKpaiHChKOTO 3aKOHOJABCTBA 13
3araJiIbHOEBPONIEHCHKUM (3T1IHO 3 TIOJIOKEHHSIMU YTOAHM TIPO acoliarliio
VYkpainu 3 €C).

VY cdepi K cyTo EKOHOMIYHHMX HACIIJIKIB TapMOHI3aIlli 3 CUCTEMOIO
perymoBanHs B €C 3akoH Ykpainu «IIpo eIeKkTpoHHy KOMEpIIiI0» BUCTYIIAE
K Oa3UCHHI JOKYMEHT, HABKOJIO SIKOTO Oyie (hopMyBaTuCs CTPYKTYypOBaHa
CHCTEeMa PETYJISTUBHHX HOPM, sIKI Ha JOBOJII TJIMOOKOMY PiBHI 3MOXYTh
PEryJIIOBaTH MPOLIECH BITHOCMH MK Cy0’€KTaMU TOCTIOJIapIOBaHHS Y paMKax
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€JIEKTPOHHOT KOMEpIIii, CTBOPSATH CEPEAOBHUIIE ISl PETYIIOBAHHS PYyXY TpO-
IIOBUX TOTOKIB, 30€peXeHHsI KOH(IACHIIHHOCTI KOMEpLiiHOI 1HpOopMaii,
HOLINPEHHS CBITOBOT MPAKTUKU PETYITIOBAHHS.

BiguyTHi pe3ynbpTaTi Bifl 3arpoBa/LKEHHS 3aKOHY Ha PO3BHUTOK Oi3HEC-
CHCTEM €JIGKTPOHHOI KOMEpIii CIIiJl OYiKyBaTH JIMIIE y CEPEeIHbOCTPOKOBIN
MIEPCIIEKTUBI 3 PsAly IPUYHH, a CaMe: no-nepuie, HEBUCOKUIN PiBEHb JOBIpU
YKpaiHChKHX MiJIPUEMIIB O CTBOPEHHS O13HEC-BIIHOCHH 3a JOMIOMOTOIO
Cy4acHHUX 3ac001B KOMYHIKallii; no-opyee, OUIBIIICTh €IEKTPOHHMX MPABOYHHIB,
M0 CIIPaBJi MOXKYTh PETYJIFOBATUCS IUM 3aKOHOM BIJIIOBIHO IO O3HAK, HA
Cy4acHOMY eTalli 3HaXOAAThCA B «Cipii» 30HI EKOHOMIKH, TOMY JI€p>KaBHE
pETYJIIOBAaHHS HE MOXKE HAKJIACTH Ha ICHYIOYl JTOMOBIIEHOCTI JTOAATKOBHUX
YCKJIQJHEHB; no-mpeme, HasBHICTh 3HAYHOI KUTBKOCTI TOCIIONAPCHKUX Bif-
HOCHUH, 1[0 HE MarTh HEOOXIJHOTO SK MPAaBOBOTO, TAaK 1 IHCTUTYLIHHOTO
pEeryJIOBaHHSA, IO 3r0JJOM MOTPeOy€e BTUICHHS SIK y MiJI3aKOHHUX aKTaX, TaK
1y (hopMi CTBOPEHHSI OKPEMHX JIEP>KaBHUX perynsaropis [23, ¢. 110].

BucnoBku. ["apMoHi3alisi cUCTEMH peryJroBaHHs eEKTPOHHOI KoMep-
uii Ykpainu 3 €C crpusie 3p0CTaHHI0O €KOHOMIKM Ta HAJIaCTh MOKJIHMBICTD
VYkpaini B MaiilOyTHbOMY iHTErpyBaTHCS 10 €IMHOrO IU(PPOBOTO PUHKY,
a TaKOX IOCICTH KOHKYpPEHTHI mo3uuii y cdepi iHpopmaiiiHO-KOMyHiKa-
iHUX TeXHOJOT1H y KpaiHax LlenTpanbnoi Ta CxigHoi €Bpornu.

TakuM unHOM, 3anpoBaKeHHS 3akoHY YKpaiHu «lIpo enekTpoHHy
KOMEPLIII0» € CBOEPIIHUM TPAMILIIHOM Ha LUIAXY PETYJIIOBAHHS Ta 3aXUCTY
€JIEKTPOHHOT KOMEPIIii 1 MPaBOBI HACIIKUA MOTO BBEACHHS MAIOTh MOTYXK-
Hull xapaktep. [Ipote, Tak sk YkpaiHa TpH 3amnpoBaJKEHHI MPABOBHX
3aX0JIB y cepl eIeKTPOHHOI KOMepLii crupaiacs Ha psiJi €BPONEHCHKUX,
AMEpPUKAHCBKUX Ta 3araJlbHOEBPONEUCHKUX IPABOBUX IMPAKTHK Y LBOMY
NUTaHHI, yKpaiHChKa MPaBOTBOPYICTH 11010 PABOBUX BUMOI' CTOCOBHO €JIEK-
TPOHHUX IPABOYMHIB MIIUIA HUIIXOM IMOETAHUX I'PaJyaiCTUYHUX 3aXO/IB.
OpHak, 3BaXkarouu Ha IUIAX YKpaiHu 0 Bcrymy B €Bponelicbkuil Coros,
y CepeIHbOCTPOKOBOMY IEpiofl MPaBOBE 3a0€3MEUEHHS €JIEKTPOHHOI KoMep-
1ii Mae OyTH 3MiIHEHE, IONIOBHEHE Ta IOPUAUYHO OCUJICHE.
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Kregul Yu., Batrymenko V. Harmonization of the system of regulation of
electronic commerce of Ukraine with the EU.

Background. The mechanism of Ukraine’s integration with the EU in the field of
e-commerce is the basis for effective development of mutual relations in order to deepen
bilateral cooperation in the field of electronic transactions. In the context of deepening
integration cooperation, the effective harmonization of legal instruments for regulating
e-commerce of Ukraine with the EU regulatory system becomes of paramount importance.

Analysis of recent research and publications. The works of both foreign and
domestic scientists are dedicated to the study of regulatory and legal issues in the
development of the system of international e-commerce, the theoretical aspects of legal
mechanisms and the implications of Ukraine’s integration into the EU e-commerce system.
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However, in this topic, the processes of the relationship between qualitative changes in
modern forms of manifestation of the international electronic commerce of Ukraine and
structural transformations in the national economy are not sufficiently investigated.

The aim of the article. The purpose of the article is to provide scientific
substantiation of the legal and economic consequences of harmonization of the system of
regulation of electronic commerce of Ukraine with the EU, as well as to identify practical
steps to optimize the legal and regulatory framework for functioning of the Ukrainian
e-commerce market in the context of the implementation of the Association Agreement.

Materials and methods. The methodological basis of the article is the dialectical
method, scientific induction and deduction, the method of comparison and synthesis, the
determination of direct and reciprocal relations between economic phenomena and
processes, as well as the method of abstraction. The information basis of the article is the
legislation of Ukraine, international legal acts, EU legislation, national statistical directories
and factual data of monographic and periodical literature.

Results. Harmonization of mechanisms for the functioning of Ukraine’s e-commerce
with the EU in the context of the implementation of the Association Agreement creates
a number of legal and economic implications. Legal implications are expressed in a more
structured and orderly definition of entities, objects and procedures that are directly
involved in e-commerce processes, which can be divided into three main groups of
regulatory system issues, in particular, on status, rights and obligations of sellers,
buyers, and information intermediaries in e-commerce, on the order of the execution of
the electronic right of the ranks, as well as on the provision of the legal force.

Conclusion. Harmonization of the system of regulation of electronic commerce of
Ukraine with the EU without a doubt contributes to the growth of the economy and will
allow Ukraine to integrate into the Single Digital Market in the future, as well as gain
competitive positions in the field of information and communication technologies in the
countries of Central and Eastern Europe.

Keywords: e-commerce, electronic business, harmonization of legal regulation
of e-commerce, international electronic commerce, European Union, harmonization of
domestic law, Internet technologies.
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CIHTAIYPCbKA KOHBEHIIIA:
TEOPETHUKO-IIPABOBHUH AHAJII3

Ilpoananizosano knouogi nonodicenus matioymuwvoi Cineanypcoroi Koneenyii,
Ha2anbHicms AKoI NPOOUKMOBAHA OOYIIbHICMIO nonyaapusayii mediayii Onst 6UpIUeHH s
CNOpIB8 Y MINCHAPOOHIL KOMEPYIUHIL OIIbHOCHIL.

Knwyosi crnosa: menianig, CiHranypcbka KOHBEHIIIS, MeialliiiHa yroja, Mi>KHa-
POIHUN KOMEPITIHHUI CIIip.

Ma3zapaku H. Cunzanypckas KOHGeHUUA: MeopPemUKo-npaeosoil ananus. llpo-
AHATU3UPOBAHbL KII0Uegble nonodicenus Oyoywei Cuneanypcerou Koueenyuu, nacywHocmo
KOMOpOU NPOOUKMOBAHA Yeneco00pA3HOCMbIO NONYIAPURAYUU Meduayuu 01 pa3peulenus
CHOPO8 8 MEANCOYHAPOOHOU KOMMEPUECKOU OesimebHOCTI.

Knwuesvie cnosa: Meauanus, CI/IHFaHprKaH KOHBCHI WA, MCAUAIIMOHHOC
COrJIalcHuc, MC)I(,HYHaPO,HHLIﬁ KOMMCp‘IeCKHﬁ CI10p.

IlocTanoBka npodsemu. [lomyk epeKTUBHUX Ta CIIPaBEIMBUX MEXa-
HI3MIB BHUPIIICHHS CHOPIB 3aJTUIIAETHCSA HEB1I €EMHOIO YaCTUHOK PO3BUTKY
MDKHApOAHOI KOMEPIINHOT MisUIbHOCTI, MPO IO CBITYUTH MPUUHATTSA Ta
BJIOCKOHAJICHHSI MDKHAPOJHUX MPABOBUX aKTIB Ta HAI[IOHAJIHHOTO 3aKOHO-
JaBcTBa IpoBigHMX KkpaiH ceity. Ilopsn 3 Heio-Mopkebkoro Konpenmiero
PO BU3HAHHs Ta BUKOHAHHs apOITpaxHUX pimenb 1958 p. (dari — Hbto-
Nopkcbka Kousenmisi 1958 p.) MiDKHApOAHOIO CHUIBHOTOIO, HacamIepen
y pamkax OOH, HeBIUHHO p03p06JI}IIOTI>C$I Ta MPUIMAIOTHCSI HOB1 MPaBOBI
HOPMH IIOJIO TIOPS/IKY BnplmeHHﬂ cropiB, Hanpukiaz, [IpaBuna epexTUBHOT
oprasisarii npouecy y Ml)KH&pOI[HOMy apOitpaxi (I[Tapusbki npasuiia).

OpnHouyacHO pO3pOOISETHCS MIXKHAPOIHO-TIpaBOBa 0a3a, CIpSIMOBaHA
Ha PO3BUTOK Ta OUIBII IIMPOKE 3aCTOCYBAHHS MO3acCyJOBHX BHUIIB BUPI-
HICHHS] MIKHAPOJHUX KOMEPIIIHUX CHOpPiB, 30KpeMa, Ipoueaypy Meialii.
VY 2018 p. Kowmicieto OOH 3 mpaBa mixknapoanoi toprieii (KOHCITPAJI)
cxBajieH1 3MiHHM 1 JonoBHeHH 10 TumoBoro 3akoHy FOHCITPAJI nmpo mMix-
HApOJIHY KOMEPIIHHY MOTO/HKYBAIBHY TPOLEAYPY, SIKHA TETep HA3UBAETHCS
Tunosum 3axkoHom KOHCITPAIJI mpo mixkHapoaHy KOMEPIIHHY Memiarito
Ta MDKHApOJHI MUPOBI yroju, YKiajaeHl B pe3ynbTaTi memianii [1]. Kpim
uporo, y cepmai 2019 p. y Cinranypi 3aruiaHoBane nianucanas KoHBeHIil
OOH mpo MiXXKHapOAHI MHUPOBI Yroad, 110 OyJH YKJIaAeHI B pe3yibTarti
memiartii [2] (0ani — CiHramypcbka KOHBEHIIIs), po3po0ieHoi PoGouoro rpymoro
IT KOHCITPAJI. HeoOxigHiCTh TaKOTO JOKYMEHTA BUAAETHCS OYEBUIHOIO,

© MasapakiH., 2019
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a/DKe CTIPOIICHEe BUKOHAHHS MEMIaliifHAX yTOJ JAacTh MOIITOBX MOITYJISPH-
3a11ii MUPHUX METO/IIB BUPIIIECHHS MIXKHAPOAHUX KOMEPIIIHHUX CIIOPIB 1 TO-
3UTUBHO B1A0Opa3UThCS Ha 00cCATax Ta MIBHAKOCTI MIKHApOIHOI TOPTIBII,
CHOPUITUME CTIMKOMY PO3BUTKY €KOHOMIKH TOLIO.

3anpoBapKEHHS 1103aCy/I0OBUX METOMIB BHPILICHHS CIOPIB y TPaBOBY
Ta CyJIOBY CUCTEMY YKpaiHH, Y CBOIO Yepry, MO3UTUBHO Bi110OpPa3UTHCS Ha
il 1HBeCTHMLIMHIN npuBabaMBOCTI Ta pemyTtauii y cBiTi. OAHAK HpPOEKT
3akony Ykpainu «IIpo meniarito» Bxke OIM3bKO JBOX POKIB OUIKY€ IPYTOTO
yutanHs y BepxoBuiii Pangi Ykpainu, BogHOYac, TEKCT 3aKOHOMPOEKTY
MoOke OyTH BIIOCKOHAJCHO 3 ypaxyBaHHSIM IOJIO)KEHb HAaBEICHWX MiXKHa-
POIHO-TIPAaBOBUX AKTIB.

AHaTi3 ocTaHHIX AocaigxkeHb i myoOJikauniii. BupimeHnHs cropis
y MDKHApOJIHIM KOMEPLIHHIN TISUTBHOCTI € 00’ €KTOM JOCIIKEHb BITYU3HSI-
HHUX Ta iHO3eMHHX (axiBuiB, 30kpema, H. ['aiinaeuko-Lllep, O. ['onuapenko,
A. OBuaposa, JI. [BanoBoi, M. Maszina, E. Cyccman, E. Uya [3—7] 1a iH.

Bopanouac, 3 ormnsiiy Ha HElIOAABHE Y3TOKEHHSI OCTATOYHOTO TEKCTY
Cinramypebkoi KoHBeHIIi, MOBHOLIHHUN aHami3 i 3MICTY YKpaiHCBKUMU
JOCITHUKAMU 1€ HE 3/1HCHIOBABCA, IO aKTYyali3ye BIAMOBIHY HAYKOBY
myOJTiKaIifo.

Mera cratTi — TeopeTuko-npaBoBuil aHani3 Kousenuii OOH mnpo
MDKHAPOIHI MUPOBI YTOJH, IO YKJIJICHI B pe3yJIbTaTi Meaiarii.

Marepianu ta meroau. HopmatuBHy 06a3y MOCHIKEHHS! CTAHOBIISITH
MDKHapoaH1 qorosopu Ta Tunosi 3akonu FOHCITPAJI, matepianu PoGouoi
rpymu [ FOHCITPAJL. MeTtomonoriaHoro 0CHOBOIO IPOBEACHOTO AOCIiIKEH-
HS CTaJIM 3arajJbHOHAYKOBI Ta CHEIiaTbHO-IOPUINYHI METOAH Mi3HAHHS.

Pe3yabTaTin aociaimkeHHsi. MiXHapoIHa KOMEpIliiiHa isUTBHICTD,
K 1 OyIb-siKa JiSUTHbHICTH, HEMOXKJIMBA 0€3 BUHUKHEHHS CIOpPIB, 30KpeMma,
I10/10 BUKOHAHHS MDKHAPOJAHUX €KOHOMIYHUX YTOJl, JOTPUMAaHHS 3000B’A3aHb.
Crnopu y MDKHapOJHINM KOMEpIIHHIN AISTBHOCTI MOXXYTh BUPIIITYBaTHCS
y IOPAIKY apOiTpaky UM HUITXOM 3aCTOCYBaHHS MPOIEIYpP MHPHOTO BU-
pillieHHs] CHIOpPiB, HacaMIepes, MeperoBopiB, MPUMHUPEHHA, Memianii. OaqHIM
3 iHiIiaTopiB po3pooku CiHramypcbkoi koHBeHIlli OyB ypsia CIIIA, 3a3Ha-
YUBIIH, 110 BUKOPUCTAHHS MPUMUPHUX TPOIEAYP «IPU3BOJUTH IO TAKHX
3HAYHUX TEepeBar, sIKk CKOPOYCHHS BUMAJKIB, KOJH CIIp TPU3BOAUTH IO
NPUIMMHEHHS] KOMEPIIIHHUX BITHOCHH, TIOJIETTIIEHHS YIPABIiHHS MIXKHAPOI-
HUMHU TpPaH3aKIisIMU CTOPOHAMHU KOMEPLIMHUX BIJHOCHH Ta OTPUMAaHHS
€KOHOMIT B 3a0e3MeueHHi IpaBoCy s aepkaBamm» [8].

[lepeBaru memiariii MOPIiBHSHO 3 CYJIOBUM YU apOITPAsKHUM PO3TIISIOM
€ 3arajJbHOBIJIOMUMH: €KOHOMis (DIHAHCOBUX Ta YACOBUX BHUTpAT, KOH(I-
JEHITINHICTh, 30€PEKEHHS IPYKHIX BiIHOCHH Mi’K CTOPOHAMH CIIOPY TOIIO.
Boanouac, ropunnyHa cuia MeIianiiHol yroau (yKIagaeTbesi B pe3yibTaTi
Me/Iiallii) € OJHUM 13 BU3HAYAJbHUX YMHHUKIB y IPUUHATTI PIILICHHS CTOPO-
HaMH 010 3BEPHEHHS 10 MPOLEAYPH METiallii Ud 0 CYJ0BOTO PO3TIISIY.

Mepianiiina yroga Moxe 3aJIMIIATUCS HEBUKOHAHOIO 4epe3 00’ €k-
THUBHI (ICTOTHI 3MIHM Yy MaTepiaJIbHOMY CTAHOBHIIII, 1HIII €KOHOMIYHI YHUH-
HUKH, 3MIHM Y 3aKOHOAABCTBI, 3MiHa KEPIBHUIITBA YW BJIACHUKIB FOPUIMYHOI
0co0H, HESKICHE BU3HAUYCHHS YMOB Ta IMOPAAKY BHKOHAHHS 3000B’s3aHb
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y MeJialiiHiil yroii Toio) Ta cy0’€KTUBHI YMHHUKH (3MIHA CBO€I MO3UINT
IIOJI0 BUPIIICHHS CHOpPY). 32 TaKUX YMOB 3BEPHEHHsI JI0 CYJly € HEBiJIBO-
pOTHUM, a MeAiallis YSIBISEThCA MapHYBaHHSAM Yacy, (iIHAHCOBHUX Ta 1HIIMX
pecypciB [9]. BukonanHs MemiamiiHUX yroja 3 MDKHAPOIHUM €JIEMEHTOM
YCKJIaTHIOETHCSI 3HAXO/HKCHHAM CTOPIH Ta/unm 00’€KTa CIOpy y pI3HUX
IOPUCIIUKINISAX. Binple Toro, y meBHUX JepkaBax Medlallisa He Ma€e 3aKOHO-
JABYOTO YPETYIIOBAHHS, 10 MPAKTUYHO YHEMOXKITUBITIOE TIPUBEACHHS Y BU-
KOHAHHS MeJiaIliiHuX yTro/I.

Crarts 14 Tunosoro 3akony FOHCITPAJI po Mi>kHapoaHy KOMep-
HiHy mpuMUpHY Tipouenypy «IIpuBecHHS y BUKOHAHHS MHUPOBOI YTOIM»
nepedayvana; «sIKIo CTOPOHH YKJIAJAI0Th YTy MPO BPETYIIOBAHHS CIIOPY,
1 MUPOBA yrojia Mae 000B’S3KOBY CUJTYy 1 MOXKe OyTH MpHUBEJEHA Y BUKO-
HaHHA ...» [JIepKaBa, sika npuiiMae TUIIOBHI 3aKOH, BKJIIOYAE OMKUC MOPSIIKY
NPUBEACHHS y BHUKOHAHHS MHUPOBHX YroJi a00 BKa3ye IOJIOKEHHS, IO
PEryIOI0Th TaKe MPUBEJCHHS Y BUKOHAHHS .

KomenTapi 10 HaBeIeHOI CTaTTi BKa3ylOTh Ha T€, 110 MPUBAOIUBICTh
NPUMHUPHOT TPOIEAYPH 3pPOCTATUME 32 YMOBH Iepef0adeHHsT y 3aKOHO-
JABCTBI PEXKUMY MPUCKOPEHOTO MPUBEJEHHS y BUKOHAHHS MUPOBHX yTOJ,
NPy [IbOMY OCTaHHI MAarOTh PO3TJAAATHCS SK apOITpakHl YW aHAJIOTIYHI
pimeHHs. Metoau 3a6e3reueHHs TaKOTO MPUCKOPEHOT0 PEKUMY HE € OJIHA-
KOBHUMH Y PI3HUX MPABOBUX CHUCTEMaX Ta 3aJieXkaTh BiJl TEXHIYHUX OCOOJIH-
BOCTEH HalllOHAJIBHUX IMpoliecyanbHUX HOpM [1].

[Ipu bomy axiBiii 37e0UTBIIONO BBAXKAIOTH (POPMYITIOBAHHS HABEIEHOT
CTaTTI 3HAYHUM HEIOIIKOM THIIOBOTO 3aKOHY [6], KUl He 3a0e3reuyBaB
JIOCTaTHBO1 MPUBAOIMBOCTI MPUMUPHUX MPOIEAYDP Uil YIaCHUKIB MiXKHa-
POAHOT KOMEPIIHHOT AISTIBHOCTI.

Jupextura €C mpo nesiki aclieKTH MOCepeTHUITBA (Meiallii) B -
BUIBHUX Ta KOMEPIIMHUX CIpaBaX TaKOX HArojollye Ha HEoOXiTHOCTI
NPABOBOIO MEXaHI3My IPUBEJIEHHS y BUKOHAHHS MeEIIalliiHUX YToja SIK
YUHHUKA T1IBUILECHHS npuBadbimuBocTi memdianii [10].

CBiTOBHII TOCBiJ MOKa3ye, MO ICHY€E NEKUTbKa MOXJIMBUX BapiaHTIB
BUKOHAHHS Ta MPUBEJCHHSA Yy BUKOHAHHS Yroj, YKJIAJIeHUX 3a pe3yJibTa-
TamM# Memiari.

Ilo-nepwie, MOXIUBE 3aCTOCYBaHHS 3araJlbHUX HOPM IUBUILHOTO
nmpaBa 1 HaJlaHHA MeMAlalliiiHIi yroji cTaTycy HHUBUIHLHO-IIPABOBOIO MPaBO-
ynny (CLOA, Axrmis ta id.). [Ipu upomy y CIIA cynu npakTUuHO 3aBX1IU
OIATPUMYIOTH MeEJIalliiiHy yromy, SKIo B ii 3MICTI PO3KPHUTO Ta OJHO-
3HaYHO c(POPMYIJILOBAHO 3000B’I3aHHSI CTOPIH.

Ilo-Opyze, MOXIWBE HaJaHHSA MEMIaIliiHIM yTrojl CTaTyCy CyJO0BOTO
pimeHHs. 3BiCHO, 32 YMOBH TPHCYJOBOI Mefiallii memiamiiiHa yroja 3a-
TBEPKYETHCS CYJIOBUM DIIICHHSIM, 110 HE BUKIUKAE OCOOJIUBUX MpoOiieM
10/10 i1 BUKOHAHHS, BOJIHOYAC, 32 YMOBHU M03aCyA0BOi Meiallii MOXIMBUM
€ 1 IPUCKOPEHUHN TOPSIOK MPUBEACHHS MEJIaliitHOI Yyroau y BUKOHAHHS
pimennsim cyay. LlIBeiapcbke 3aKOHOJABCTBO Tepeadayae «OMOJIOTaIliio
MeJI1aliifHOl YroAuM», 3T1IHO 3 KO0 Cy I HaJae MeTialliiHIi yTro/i cTaTtyc
CYJIOBOTO DIIIEHHS, SKIIO BOHA HE CyNEepeYuTh MyOJIYHOMY HOPSAIKY Ta
HOpMaMm TIpaBa, a MeJiallisi MPOBOAMIACH 3aPEECTPOBAHUM MEIIaTOPOM.
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Hananust cTtaTycy cynoBOro piilieHHsI nepeadadae, 1m0 Ha OCHOBI 3MICTY
MeJIIaliHOT YTOaM CYIIs CKJIaae€ TeKCT OQilliHHOTO MPOTOKOMY, SIKUH ITiJI-
MUCYETHCA 0e3MocepeTHbO CYAJICI0, CEKpeTapeM Cyay, CTOPOHAMHU YOI Ta
ix amgBokaTtamu. Iliciis IBOrO MPOTOKOJI PEECTPYETHCS B KAHIEISPIl Cymy
1 HaOyBae craTycy cyaoBoro pimenns [11].

Ilo-mpeme, MOXXITUBE HaJaHHA MEIIAIlIHIN yroJi ctaTycy apOiTpax-
HOT'O pillIeHHs repeadayeHo 3aKoHo1aBcTBOM AHriii, Kopei, okpeMux mraris
CIIA, npaBunamu memianii CTOKTroJbMCBKOI TOPTOBO-IIPOMUCIIOBOI MaJIaTH.
Crarts 14 ocraHHIX mepeadadae, 110 3a YMOBH 3TOJU MeJiaTopa CTOPOHU
HAJUIAIOTh MeEJlaTopa CTaTycoM apOITPaXHOro CyIAl 1 MPOCSTh HOro
3aTBEPAUTH MEialliifHy yroay SK apOiTpakHe pilleHHs. Y TaKoMy BHUIAKY,
3 TEOPETUYHOI TOUYKHU 30Dy, MPOIeaypa Meaiallii mIepeTBOPIOETHCS Ha BapiaHT
Memiamis-apoitpax [12]. BogHodac, 111010 cropiB 3 MiKHAPOJIHUM €JIEMEH-
TOM BHHHMKAIOTh MIEBHI CYMHIBH CTOCOBHO MOXJIMBOCTI 3aCTOCyBaHHS Hbro-
Hopkcwkoi Kousenii 1958 p.

3 orsAy Ha pi3HI MIAXOAU 10 BHU3HAHHS IOPUIUYHOI CHUJIU Mesia-
[IAHOI YroAM Ta Pi3HI MEXaHI3MU MPUBEACHHS y BUKOHAHHS MeAialliiHuX
yIroJl 4M B3araji HEBH3HAHHS MENIallifHUX YroJ[ HalllOHATHHUMH IPaBO-
BUMU CHUCTeMaMHM NeBHUX KpaiH, npeactaBHuku CIIIA B OOH nHarosnocuiu
Ha JOIIJIBHOCTI PO3pOOKH OaratocTopoHHKOi KOHBEHINT MO0 MOPSIKY
NpPUBEJCHHS Y BUKOHAaHHS MefiamiHux yron. Takox Taka pobora mana
1 KyMyJISITUBHUN €(eKT 00 3BEPHEHHS yBaru CTEUKXOJIEPIB MI>KHAPOTHOT
KOMEPILIMHOI IsUTbHOCTI HA MEAiaIliio.

[IpoTsirom TppOX POKIB TPHUBAIU IUCKYCii y paMKax 3acizanb Pobo-
yoi rpynu FOHCITPAJI (8 3acimanb, B sSIKUX Opajii y4acTh MPEACTaBHUKHU
85 nepkaB Ta 35 HEypsAIOBHX OpraHizalliif) Ta B HayKOBHX KoJiax, y pe-
3ynbrati yoro 25 uepBHs 2018 p. ma 51 3acimanni FOHCITPAIJI Gyno
noropkeHo Tekct Kousennii OOH mpo MiKHAapoaHI MUPOBI yroau, IO
YKJIaJIeH1 B pe3yJbTaTi Mefdiallii, ska matume Ha3By Cinranypcbka KoHBeH-
i, amke i parudikaiis 3amnaHoBana Ha ceprnedb 2019 p. y Cinramypi.
AHali3 omyOJiKOBaHOTO TEKCTY MDKHApOJHO-TIPABOBOIO JIOKYMEHTa J1a€
3MOTY BUJIIJTUTH TaKi KJIIOUOBI aCTIEKTH:

Buo midcnapoonoeo nopmamueno-npasoeoeo axkma. 3 OTJSIAY Ha
PI3HOMATHICTh HAIIOHATBHUX MiAXOMIB 10 NMPHUBEIACHHS y BUKOHAHHS Ta
IOPUANYHOT CHJIM MEMiallifHUX YTroJ, MOIIBHUM BOAYa€ThCsl MPUNWHSATTS
TUTIOBOTO 3aKOHY, BOJHOYAC, (1)opMaT KOHBEHIIIT HOTEHI[IHHO 3a6e3nequaB
01BN e(beKT y MOMyJIIpU3allii Ta TapMOHi3aIlii BUPIIIICHHS Cl'IOplB y To-
pAAKY Memiallii, a 3BakKaro4d Ha TPAHCKOPJIOHHY CKIIAJIOBY — IT1/IBHUIIyBaB
pIBEHB MPABOBOI BU3HAYCHOCTI 1010 FOPUIANYHOI CHIIM MEIAIIHHOI YTOIH.
HosuTueHuit nocin Heio-Mopkeskoi Konperuii 1958 p., B3sTHit 3a npukma,
HaJaBaB OLIbIIY MOXJIHMBICTh 3aCTOCYBaHHS MEXaHI3MIB 3aCTEPEKEHb, 1110
T1JIBUIIYBAJIO BIPOT1IHICTh paTU]ikailii OUIBIIOI KITBKICTIO epKaB.

Tum He MeHIIl, BpaXOBYIOYH HEOOX1IHICTh TApMOHI3aIlil MeIialliitHOTO
3aKOHOJ/IABCTBA Ta 3aTBEPDKCHHS MOJCIBHUX MPaBOBUX HOpM Pobodoro
TPYIIOI0 TPHUHHATO PIIICHHS MO0 OJHOYACHOTO 3aTBEP/KCHHS TumoBoro
3aK0Hy FOHCITPAJI mpo Ml)KHapOI[Hy KOMepIIII/IHy MeJiamio Ta MiKHa-
POJIHI MUPOBI1 YTOJH, YKIIaJIeH1 B Pe3yJIbTaTI Meiallii.
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VY mporeci 00roBopeHHs TeKCTy MaiOyTHbOT KOHBEHIIIT TakoX HOpy-
IIEHO MUTaHHA NMpo Te, 4 Mae KOHBEHIlI 3aCTOCOBYBATHUCS CTOpPOHAMU
Meiaii 3a 3aMOBUYBaHHSIM a00 CTOPOHH IMOBHUHHI caMi Mepe10auuTi MOKIIH-
BICTh ii 3acTOCyBaHHA B MemniaimiiHii yroai. Pobouoro rpymoro oOpaHo
NEepUINi BapiaHT, 3 OTJISAY Ha Te, IO BiH JIa€ 3MOTY pealli3yBaTh MPUHIIUIL
CaMOBM3HAYEHHS CTOPIH MeJiallii, a TAK0X TaKUi BapiaHT BUIIPABIaB CBOIO
JOLIBHICTB y TIpaKTHLi 3acTocyBanHs Hpro-Mopkebkoi Konpertii 1958 p.

Copepa 3acmocysanns. 3rigHo 31 cT. 3 Tekcry Cinramypcebkoi Kon-
BEHI[II BOHA 3aCTOCOBYETbCS A0 YIOIM, IO € pe3yJbTaToM Mejialii, Ta
yKJaJieHa B MUCBbMOBINA ()OpMI CTOpPOHAMH JIsl BUPILIEHHS KOMEPLIMHOIO
criopy («MemiamiiiHa yronay), sSIKHid Ha MOMEHT HMOTO YKIIQJEHHS € MiX-
HApOJHUM, OCKUIbKH: (@) IIOHAWMEHI, JBl CTOPOHU MeEJialliifHOi Yroau
3IIMCHIOIOTh KOMEPIIINHY AISIBHICTD Y PI3HUX JepkaBax; ado (b) nepxana,
B SKii CTOPOHHM MeEIaIlifHOi yroau 3MIHCHIOIOTh KOMEPIIHHY JisIbHICTS,
€ BiAMIHHOIO BiJ: (i) Jep>kaBU, B SIKIi BUKOHYETHhCS ICTOTHA YacTHUHA
3000B’s3aHb 3TITHO 3 MEIaIiiHOI0 yrozoto; abo (ii) mepkaBH, 3 SKOIO
HAWOUIBII TICHO IMOB’S3aHUM MpEeAMET MeIlaliiHOl Yyroau [13] Kpurepiit
«Ml)KHapOI[HOCTl» HaOyB JETalbHOTO TiyMadeHHsT B TekcTi KoHBeHiii
1 JIMIlIe YaCTKOBO Harajaye TpaKTyBaHHS Yy THUIIOBOMY 3aKOHI MPO MiKHa-
POIHY TPUMHPHY TPOLEAYPY: 3aMICTh CIOBOCIIOMYYEHHS «IPEAMET CIIOpPY»
B KoHBeHIIIi #neTbcss Mpo «mpeaMeT MeMialiifHOl yToAu», MpH IhOMY
OCTaHHIN MOTEHIIIHHO MOXKE BIAPI3HATHUCS B IPEIMETY CIIOPY.

[TonsiTTss «xomepuiitHoro cnopy» B KoHBeHLIi HampsMy He po3-
KPUBAETHCS, OJIHAK TIEpepaxoBaHi BUKIIOYCHHS IIOAO0 METIAlliiHUX YTO/I,
YVKIQJCHUX Yy CIOpax I0J0 MPUBATHUX, CIMEMHHX Ta JIOMAIIHIX BITHOCHH,
YH y CIIOpax y cdepi ciMeHoro, CragkoBOro Ta TPyAOBOIo mnpasa. Y Takui
cnoci6 Tekct KonBeHuii He Oyae MOpOIKyBaTH MOXIUBUX KOH(IIKTIB
3 HAIlOHAJBbHUM TpaBoOM JepxaB-cTopiH KoHBeHIli, a Takox He Oyne
HakJajaTtucs Ha cdepy 3acToCcyBaHHS JOKYMEHTIB ['aa3pkoi koHpepeHii
3 MDKHApOAHOro MpuBaTHOro mnpasa. KpiM 1poro, TiiymadeHHs TepMiHa
«KOMEPLIHHMI» MOoJaHO y TpUMITIH 2 a0 cT. | TumoBoro 3akoHy mpo
MDKHApOJHY MPUMUPHY IPOLETYPY.

Tekct Cinramypcrkoi KoHBeHI1ii MICTUTB I1I€ 0JIHE OOMEKEHHs cepu
3actocyBaHHs. 3rigHo 3 1. 3 cT. 1 mig xiro KonBeHtii He mignagaTumMyTh (@)
MeianiiHi yroau, (i) siki Oynu 3aTBep/KEH1 CyJIOM UM YKIIAJeH1 B IIpolect
CyZIOBOTO po3risay; (ii) ki MOXYyTb OyTH NHpPUBEIEHI Y BUKOHAHHA SK
CyJIOBE PIIICHHS y JIep’KaBi, J€ CyJ pO3TalioBaHuii; (b) sKi MarOTh CTaTyC
apOiTpakHOro pireHHs. Bka3zaHi BUKITIOUeHHS 00yMoBieHi aiero KoHBeHIii
1po yroau mpo Bu6ip cymy 2005 p. Ta Hero-Hopkebkoi Konserii 1958 p.

Tnymauenns mepmina «mediayisy. 3rigno 3 1. 3 cr. 2 CiHramypcbhKoi
Kowngerii memiaiisi BU3HAUAETHCS K MPOILIEC, HE3AIEKHO Bl Ha3BHU Ta O6azucy
MPOBEJICHHS MPOLIECY, B SIKOMY CTOPOHH HaMararoThCsl JAOCATTH MHPHOTO
BUPIIIEHHS iX CIOPY 3a JOMOMOTro TPeThoi 0coOM uu ocid (MeniaTtopa),
SKUA (SIK1) HE Ma€ TIOBHOBAYKEHb MPUITMCYBATH CTOPOHAM BUPIIICHHS CIIOPY.
Take 3arajgpHe Ta HEUTpalbHE TIyMauyeHHS TEpMiHA «Medlallis MpU3BaHe
BpaxyBaTH BCl MOKJIMBI TEXHIKM Ta BUAM MeJiallli, pi3HOMaHITHI BU3Ha-
YEeHHsI MeJiallil B HaIllOHATBHUX 3aKOHOJABCTBAX. XapaKTEPHUM € TaKOX Te,
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10 aBTOPU TEKCTY YHUKAIU 3a3HAYCHHsI MPUHIUIIB Memiaiii (KoH)iaeHITiH-
HOCTI, HEYTIepPeHKEHOCTI Ta HEUTPAIbHOCTI MeiaTopa; MPUHIIUITK JOOPOBLIb-
HOCTI YW CaMOBHM3HA4Y€HHS CTOPIH MeAiallli JMile BUIUIMBAIOTH 3 CaMOTO
BU3HAYCHHS).

3acanvni npunyunu. KonseHuis nependayae 000B 30K IEpKaB-CTOPIH
KoHnBeH111i mpuBoAUTH Y BUKOHAHHS MEIIalliiiHI yTOx 3T1IHO 3 HalllOHAJb-
HUM [IpOLIECyalbHUM NPaBOM Ta BIAMNOBIAHO J0 YMOB, NependadeHHux
Kongenmiero. Po3poOnuku tekcry Cinramypcebkoi KonBeHiii cBizomo He
nependavyany MEeBHUNW METOJ MPUBEJEHHS y BUKOHAHHS METIAlliiHUX YToJl
Ta B3SJIM 332 OCHOBY MexaHizM Hpro-Mopkcbkoi Konsenii 1958 p., 3rigHo
3 AKMM apOITpakHl yroau MPUBOAATHCA y BUKOHAHHS BIAMOBITHO 10 Ha-
IOHAIBHUX Tpouenyp. /lo-nepuie, Takuid MiAXiJ BXKE BUMPABIaHUNA 4acOM
Ta MPAKTUKOIO, a no-0py2e, HEe CTBOPIOE MEPEAYMOB 10 YTPUMAHHS JepKaB
no npuenananHs o Ciaramypcbkoi KoHBeHIIli, apke BpaxoBy€ pPi3HOMAaHIT-
HICTh HAI[IOHAJILHUX MPOIECYaIbHUX MPABOBUX HOPM.

1liomeepooicenns gpaxmy npogedenns mediayii. Anamiz ct. 4 Cinra-
nypchkoi KOHBEHIIIT 1ae 3MOTy BUJIIITUTH KJIIOYOBI BUMOTH JI0 MEIIaliiiHOT
yTOJHU, aJpKe JJIsl TIPUBEACHHS Y BUKOHAHHS OCTAaHHBOI CTOpPOHA MOBHHHA
MOJIaTH JI0 CYIy: MEiaIliiiHy yromy, MmmucaHy CTOPOHAMU; MiATBEPHKCHHS
TOTO, IO yroja yKjiajJeHa B pe3yJbTaTi MeAdiaili — miAnUC MeaiaTopa Ha
yrofi; JOKYMEHT Mpo (hakT MpOBEACHHS Menialii, MiAMUCaHui MeIiaTopoMm;
3aCBITYEHHS YCTAHOBH, sIKa aJJMiHICTpyBaJia POIIeC MeIiallil, Yu 1HIII JOKa3u
NpOBENEHHs MeAianli. 3 ypaxyBaHHSM TOr0, III0 MUPOBI YTOJH MOXKYTb OyTH
YKJIaJIeHI He BUKIIOYHO B IpoIleci Memiallii, a i 1HINX MUPHHX METOIIB
BUPIIICHHS CIIOPiB (TIEPEroBOPIB, MPUMHUPEHHS), aBTOPH TEKCTY HAroJOCHIIN
Ha ToMy, 1110 1isi KonBeHiii Oyie po3noBCIOKYBAaTUCS BUKIIIOYHO HA YTOIH,
yKJIaaeHl B pe3ynbraTi meniamii. HaBemene moB’si3ane 3 THM, IO came
MeJialis € TaKuM aJIbTCPHATHBHUM METOJOM BHUPIMIEHHS CIOPIB, SKUN
3abe3reuye CrpaBeJIUBE PIICHHS.

Iliocmasu ona 6iomoeu y npueedeHHi 00 BUKOHAHHA MeOiayitiHol
yeoou. dopmynioBaHHS TakMX MiAcTaB 37e0uIbLIOro 3amno3udyene 3 Hero-
Mopxebkoi Konsenuii 1958 p. 3 He3HAYHHUMH 3MiHAMH, OGYMOBICHUMH
cpeporo aii Cinranypebkoi KonBenuii. Hanpuknan, miamyHkT «d» . 1
CT. 5 mepenbavae, Mo «MefiariifHa yrojga He MOXe OyTH BUKOHAHA, SIKIIIO
e CymnepeuuTh ii 3MICTy (HAmpuKIaa, SKIIO CTOPOHM JOMOBHIIUCS HE
3BEPTATUCS YU OOMEKMIA MOKJIMBICTh IPUMYCOBOI'O BUKOHAHHS MeIialliifHOT
yroau» [7]. [linmyHKT «e» mepemdadae Taky MiJCTaBy, SIK «CEPUO3HE TIOPY-
IICHHS] ME[IaTOPOM BUMOT JI0 M€JliaTopa 4YH MPOLEAypy Meaiallii, IKIIo 3a
B1JICYTHOCTI TaKOT0 MOPYIICHHS CTOPOHA CIIOPY HE yKIaja Ou MeialliiHy
YTOIy», HMIMYHKT «f» — «HETOBIIOMJICHHS MEIIaTOPOM YMOB, SIKi 3yMOBIIIO-
IOTh apryMEHTOBaHI CYMHIBH ILIOJ0 HEYNEPEeIKEHOCTI YU HEe3aleKHOCTI
MeJiaTopa, Y y pasi, KOJU Take HETOBIJOMJICHHS MaJl0 ICTOTHHM YU He-
HaJCKHUN BIUIMB Ha CTOPOHM, 3a BIJCYTHOCTI SIKOTO CTOpPOHA CIIOPY HE
yKJajga Ou Memiariiny yromgy».

BucnoBku. [loromxkenns Po6odoro rpymnoro Tekcty Konseniii OOH
Ipo MDKHApOJIHI MHPOBI Yroau, IO YKJIaJ€HI B pe3yJbTaTl Memianii,
a TakoX 11 MaliOyTHE TiAMMCAHHS YOCOOJIO€ MITKPITICHHS TEHACHINI 10
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MHUPHOTO BUPIIIEHHS CIOPIB y MDKHApOAHINA KOMEpPIINHINA IisSIbHOCTI.
BoueBunp, pi3HOMaHITHI HaIllOHAIBHI MEXaHI3MU BU3HAHHS Ta MPUBEICHHS
y BUKOHAHHS MeialliiHuX yroj (4 B3araji BIJCYTHICTh TaKUX MEXaHI13MiB)
CYTT€BO CTPUMYIOTh 3aCTOCYBaHHS MeJialii y MUKHAPOAHUX KOMEPLIMHUX
criopax Ta 00yYMOBIIIOIOTH MPEBATIOBAHHS apOITPaKHOTO MOPSIIKY BUPIIICHHS
cropiB. Cinramypcbka KOHBEHIliSI MOXE CTaTH YMHHUKOM TMOMyJIspU3allii
MelalifHuX MPoLeaAyp, IHCTUTYali3alli Meialli y HalllOHAJIbHUX 3aKOHO-
JTABCTBAaX Ta BHECEHb BIAMOBITHUX 3MIH JIO IUBUIBHUX Ta TOCIOAAPCHKHUX
npoLecyalbHUX HOPM.

Cinranmypcbka KoHBeHIIIsl TPONOHY€E AOCTaTHRO YITKUNA MEXaHI3M Ta
OpIEHTUPH JI BIPOBADKEHHS B HaIlIOHAIBHE 3aKOHOJABCTBO IPOIEIYP
BU3HAHHS Ta NMPHUBEJCHHS Y BUKOHAHHS MemialiiiHux yroj. Jleski moio-
»eHHs1 KOoHBeHI11T MOXyTh CTaTH KOPUCHUMH 1 JJIsi YKPATHCHKOIO 3aKOHO-
JaBII Y paMKax poOoTH Haj mpoekToM 3akoHy Ykpainu «IIpo memiatiro»,
HAMPUKIAA, MOoA0 (GOopMU MeialliifHol yrojau, NMPUHIIMIIB HEyNepemaKe-
HOCTI Ta HE3aJIEKHOCTI MezliaTopa CaMOBHU3HAUYEHHS CTOPIH Meiallii TOoIIO.

Boanouac, okpewmi ;(eqnmuu C1Hranypcm<01 KouBeHmii € Hanaro
3arabHIMH, HAIPUKIA, MO0 MiJCTaB JJI BIZIMOBH y TIPUBEJICHHS Y BU-
KOHAHHS MeAlaliitHoi yroau, uo norpedyBaTuMe MEeBHOro 00CATY CyA0BO1
NPAKTUKU JUIsL OLIBII YITKOTO PO3YMIHHS MOJ10XKeHb KOHBEHIi.
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Mazaraki N. Singapore convention: theoretical and legal analysis.

Background. The search for effective and fair mechanisms for resolving disputes
remains an integral part of the development of international business, as evidenced by the
adoption and improvement of international legal acts and national legislation of the
leading countries of the world. In August 2019, Singapore is scheduled to sign the UN
Convention on the International Peace Agreements concluded as a result of mediation
developed by UNCITRAL Working Group 1. The popularity of mediation in international
commercial activities will obviously increase with the possibility of accelerating the
implementation of mediation agreements in national jurisdictions. At the same time,
mechanisms for recognizing and enforcing mediation agreements are significantly
different, or not provided at all, by national legislation.

Analysis of recent research and publications. The resolution of disputes in
international commercial activities is the subject of research by domestic and foreign
specialists, in particular, N. Gaidaienko-Sher, O. Goncharenko, A. Ovcharova, L. Ivanova,
M. Mazina, E. Sussman, E. Chua and others. In view of the the recent harmonization of the
final text of the Singapore Convention, a full-fledged analysis of its content has not yet been
carried out by Ukrainian researchers, which actualizes the relevant scientific publication.

The aim of the article is a theoretical and legal analysis of the UN Convention on
the International Peace Agreements concluded as a result of mediation.

Materials and methods. The normative basis of the study is international treaties
and standard laws of UNCITRAL, materials of Working Group Il of UNCITRAL. The
methodological basis of the research was the general scientific and special legal methods
of cognition.

Results. The article is devoted to the analysis of the text of the UN Convention on
International Settlement Agreements Resulting from Mediation, the text of which was
agreed in 2018 by UNCITRAL Working Group II. Following the signing in 2019, the
convention will be called the Singapore Convention, and together with the UNCITRAL
Model Law on International Commercial Mediation and International Settlement
Agreements Resulting from Mediation will form the basis for the development and wider
use of extrajudicial forms of resolution of international commercial disputes, in
particular mediation procedures. The benefits of mediation in comparison with judicial
or arbitral proceedings are universally recognized, while the legal force of the mediation
agreement is one of the determining factors in the parties' decision to apply to the
mediation procedure or to the trial.

The popularity of mediation in international commercial activities will obviously
increase with the possibility of accelerating the implementation of mediation agreements in
national jurisdictions, at the same time, today the mechanisms for recognizing and enforcing
mediation agreements are significantly different, or not at all, by national legislation. The
Singapore Convention is aimed at eliminating such a problem. The article analyzes the key
aspects of the mentioned international legal document: sphere of application, definition of
the criterion of «internationality» of the mediated dispute, the concept of «commercial
disputey, interpretation of the term «mediationy, requirements for confirmation of the fact
of carrying out of the mediation procedure, Grounds for refusing to grant relief. The author
refers to certain analogies with the New York Convention of 1958.

Conclusion. The author comes to the conclusion about the cumulative effect of
the development and signing of the Singapore Convention, which will be to address the
stakeholders of international business for mediation, in addition, the Convention may

oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo
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become a factor in popularizing mediation procedures, institutionalizing mediation in
national legislation, and introducing appropriate changes to civil and commercial
procedural norms.

Keyword: mediation, Singapore Convention, mediation agreement, international

commercial dispute.
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INTERNATIONAL ORGANIZATIONS AND ITS ROLE
IN GLOBAL SECURITY POLICY MAINTENANCE

Globalization sets up a new range of rules and principles, under which the global
system should work. The 21" century can be considered as an era of new approaches and
concepts in the international relations. Security on both national and international levels
needs more comprehensive study. The article examines the role of international organizations
on the background of globalization and gives guidelines for the further development of
their structure.

Keywords: international organization, globalization, international law, global
security, international relations.

Tonuaposa 10., Heawenro /I., Muwyx K. Mescoynapoonuvie opeanuzayuu u ux
POtb 8 ROOOEpPICKe 2/100abHOll noumuku 6e3onachocmu. [ nobanuzayus ycmanas-
Ju8aem HoBbll CneKmp Npasuil U NPUHYUNOS, N0 KOMOPbIM OOINHCHA pabomams 2100anbHAs
cucmema. XXI 6ex MOJCHO paccmampusamsv Kax 2Py HOGbIX HOOX0008 U KOHYenyuil
8 MENCOYHAPOOHBIX OMHOUEHUsX. bezonachocme Kak HA HAYUOHAILHOM, MAK U HA MeHCO)-
HapoOHOM YPOBHAX mpeOyem 6CecmopoHHe20 usyyeHus. Paccmompena poab mexcoyHa-
POOHBIX OP2AHU3AYUL 8 YMEEPIHCOCHUU 2100ANbHOU NOAUMUKU OE30NACHOCMU HA (POoHe
2nobanuzayuy U OaHvl peKOMeHOayuy no OarbHeuuemy pa3zeumuio eé CmpyKmypol.

Kniouesvie cnosa: MCXKAyHapoaHasA OpraHusamus, FJIO63JII/I33LII/IH, MCXKAYyHa-
POAHOC 1TpaBo, rio0ansHast 6630HaCHOCTL, MCKAYHApPOAHBIC OTHOIICHUSA.

Background. Nowadays, the process of globalization has become
inevitable. In his opening address to the fifty third Annual DPI/NGO
Conference the UN Secretary-General Kofi Annan stated: «It has been said
that arguing against globalization is like arguing against the law of
gravity» [1] Thus, the time shows that globalization has no limits and
cannot be stopped once it has begun so successfully. Today, international
community has to face changes in the various spheres of life, including,

© Goncharova Yu., lvashchenko D., Mishchuk K., 2019
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economy, politics, environment, health, culture and security. The emergence
of interdependence forces states to take into account not only the national
interests but also the concerns of others. Globalization sets up a new range
of rules and principles, under which the global system should work.

Analysis of the researches and publications. The issue is widely
highlighted both by international legal acts such as General Assembly, OSCE
and World Summits documentation. Moreover a wide range of works of
international scientists is devoted to the problem of international organizations
and their role in global security policy maintenance such as Glenda Sluga,
Moritz P. Moelle, Yoram Z. Haftel, Stephanie C. Hofmann [2—4].

The aim of article is to examine the role of the international
organizations on the background of globalization and give guidelines for
the further development of their structure.

Materials and methods. The normative basis of the study is
mternational treaties, documentation of the UN, OSCE, NATO World Summits
and UNPD. The methodological basis of the research is the general methods
of scientific knowledge as well as those used in legal science: methods of
analysis and synthesis, formal-logical, comparative legal, statistical, etc.

Results. There are several major changes in the international relations.
Before the occurrence of the Second World War the international system
was operating in the environment of anarchy, while the Cold War created
the conditions for the bipolarity. However, the post-Cold War period allowed
the emergence of multipolarity. In other words, globalization transforms the
way the world power is distributed around the globe. Even the smallest
states became involved in the decision-making and the global process, in
which every voice is louder and has value. The powerful states cannot ignore
the interests of the minor neighbors because of the emerging ties between
the countries. There is no place for the small alliances. In turn, states need
to cooperate on the global level and have partners as much as possible in
order to successfully develop its economic policies. Thus, the global power
is no longer concentrated in the narrow circle of the influential states.

Secondly, the importance of the internal conflicts shifts from the state
to the international level. International community cannot stay apparent to
the human sufferings and civil conflicts inside the country. Furthermore, the
state government is often unable to solve the internal problems without the
interference from the outside. Thus, the concept of international responsibility
emerges. For instance, in 2001 International Commission on State and
Sovereignty proposed the notion of Responsibility to Protect (R2P). R2P
transforms the notion of state sovereignty and gives a new meaning to it.
Before, the concept of sovereignty was seen as the supreme power of the
government over its internal and external policies without any interference
from the other state. Today, sovereignty is widely considered as a responsibility
of the state to protect its citizens and to maintain their welfare. However, if
the state government is unable to promote such responsibility, it shifts to the
international community. The latter can use all the appropriate measures in
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order to eliminate the mass atrocities and protect the lives of civilians.
Furthermore, the internal conflict becomes the center of the world attention
due to the mass media and spread of information through the international
organizations. The matter of concern for the one state has also become the
challenge for the other. The internal conflicts cannot avoid the reflection
and response from the international community. The only difference is the
way the world responds to the particular conflict.

Thirdly, the globalization has raised the value of the international
organizations. As it was mentioned before, the emergence of multipolarity
forces the states to create an appropriate form of friendly environment. The
anarchy in the international relations shifted to the emergence of global
governance. The latter is promoted through the intergovernmental intentional
organizations, for instance, the United Nations. Moreover, globalization has
become the main catalyst for the spread of different IGOs and NGOs and
the increase in the number of their members. IGOs and NGOs play the role
of instruments, arenas and main actors in the maintenance of balance in the
international relations in the today’s global environment.

As it was mentioned before, the emerging ties between the states
force them to be involved in different spheres. The issue of security has
become one of the most relevant spheres of global cooperation. The
dramatic events of the first half of 20th century transformed the notion of
security and shifted it to the international level. From the very beginning,
the security was considered from the perspective of the one state. However,
today, security is seen as a global responsibility of every state to maintain
the peace and stability in the whole world.

Furthermore, modern world created conditions for the emergence of
the new challenges, which cannot be faced by the state alone. Such challenges
include the environmental protection, global warming and international
terrorism, rise of ethnic and religious conflicts, nuclear weapons, incurable
diseases and world economic crisis. Modern challenges and dangers do not
fit the state borders. They need the coherent and efficient response from the
international community. Therefore, the new theoretical approaches like
collective security, human security and securitization occurred.

The post-world wars period was marked by the emergence of the
international security system. The latter embraces the creation of international
law, in particular, international criminal and humanitarian law, and the
emergence of new international organizations. International or global security
obliges the states to conduct according to the internationally recognized
rules and principles. Even though, there are no effective measures to force
the states to act according to those rules and principles, still states realized
that cooperation is much more effective than confrontation.

In order to identify the role of international organizations for the global
security policy, firstly, it is needed to describe the notion of security and its
transformation; secondly, to find the roots of international security and
conditions under which it has emerged; thirdly, to find out the relations
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between the 10s and security; finally, to sum up with the evidences of the
increasing role of the international organizations in the issue of global security.

The 21% century can be considered as an era of new approaches
and concepts in the international relations. Security on both national and
international levels needs more comprehensive study. Modern threats are
much more dangerous and can lead to the disastrous consequences on the
global environment. The development of the technologies along with the
erasing borders opens the way for the spread of threats all over the world.
This fact stimulated the reproach of the security. Thus, the rapid development
of security studies allows following the transformation and broadening of
the security notion. Today, the concept of security can be observed from
two completely different perspectives. The first refers to the traditional
notion of security, while the second definition is developed as a critical
approach. Traditional notion of security was created by the proponents of
realism and neorealism. In turn, the critical approach was developed by the
Copenhagen school of security studies. Thus, today, the concept of security
is much broader than in the previous century.

The notion of international security is a creation of the second half of
the 20™ century. Before, the concept of security was considered in the context
of national or state security. In turn, the latter has its roots in the 17" century.
In 1648 the Peace of Westphalia determined the creation of future world order.
Westphalian world order embraced two main principles — the principle of
sovereignty and non-intervention. The states existed in the anarchic
environment, in which the national interests had always a primary position.
Prior to the Second World War, the anarchy dominated in the international
relations. The existed environment allowed to create a traditional notion of
security, which puts the state and its nation to the center: «A nation is secure to
the extent to which it is not in danger of having to sacrifice core values if it
wished to avoid warm and is able, if challenged, to maintain them by
victory in such a war». Walter Lippmann considers the notion of security
from the point of view of the particular nation, which should protect its self-
identity and core values. He sees the external threat, but ignores the existence
of the internal conflicts which can be sometimes much more violent than
foreign aggression [5].

Moreover, the Westphalian order allowed the theory of realism to
dominant the international relations. Realism, which was widely promoted
by Hans Mongenthau [6], put the emphasis on the state existence and its
interests. The state should be perpetuated by any possible means and tools.
From the realist perspective, the concept of security refers to the military
capability of the state and its capacity to confront any external aggression:
«The international system was viewed as a rather brutal arena in which
states would seek to achieve their own security at the expense of their
neighbors» [7]. Even the creation of the League of Nations after the First
World War became the failed attempt to shift the way international relations
were conducted from realism to idealism. The founder of neorealism Kenneth
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Waltz in his Theory of International Relations describes the security as the
«highest end of the state». For him the security is the equal to the survival,
while the latter is the guarantor of the state’s welfare: «Only if survival is
assured can states seek such other goals as tranquility, profit, and power» [8].
Thus, the security from the realist perspective can be considered as a state
centric concept.

Furthermore, the dominance of the realism on the international scene
spread the idea of security dilemma. This term was created by the German
scholar John Herz. He argues that in anarchic society states are afraid of being
attacked by others. Therefore, they accumulate power and constantly increase
their military capacity. However, such defensive measures may lead to the false
impression of offensive intentions and force the other state to accumulate
power in the same way: «In turn, renders the others more insecure and
compels them to prepare for the worst. Since none can ever feel entirely secure
in such a world of competing units, power competition ensues, and the vicious
circle of security and power accumulation is on» [6, p. 157]. Thus, the
Westphalian world order put the emphasis on the state security, leaving aside
any attempt to cooperate in order to avoid wars. In turn, states were ready to
face the threat and to begin the military campaign against the other country
instead of maintaining a peace and stability in the global environment.

The changing point occurred after the Second World War, which
embodied the whole scale of human suffering. Even though, the war was
conducted mostly on the European ground, the whole world felt the
consequences of it. The end of the Second World War marked the beginning
of the new security concepts and approaches. The international community
realized its responsibility to maintain the world peace and stability. Thus,
there were two possible ways to create a new world order, in which every
state would try to guarantee its non-aggressive behavior and secure its own
citizens. The first way was the further development and recognition of the
international criminal and humanitarian law. Moreover, it was supported by
the increased importance of the human rights. The center of attention was
shifted from the state to the individual. Human life was recognized as the
highest value. The responsibility of every state was to secure the civilians
and promote their welfare. Thus, for the first time, the 1948 Universal
Declaration of Human Rights put the emphasis on the protection of people.

The other way, which could be used to allow the new world order to
emerge, was the creation of international organizations, in particular United
Nations and NATO. Both of these organizations were aimed to avoid the new
world war and the same scale of human suffering, which was experienced
in the first half of 20™ century. Even the failure with the League of Nations
could not prevent the international attempt to face the future threats.

However, the development of Cold War temporarily shifted attention
of the world from the issues of international security and protection of
human rights to the possible emergence of a third world war. The newly
established international organizations could not operate under the conditions
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of bipolar world, where two super powers divided the spheres of influences.
Till the 1990s the minor states did not have any voice in the international
arena. The states like Korea, Vietnam and Afghanistan became the battle
grounds for the Soviet Union and the US to show their military capacities.
Only the end of the Cold War and the collapse of the Soviet Union returned
the issue of the international security to the agenda.

The whole historical process of the second half of 20" century
created completely new vision of the security notion. Firstly, international
community realized the importance of the security studies. One of the major
determinates for the development of this particular field of studies was the
occurrence of humanitarian crisis in Yugoslavia, Rwanda and Somali. The
end of the Cold War was the perfect time for the reemergence of the
international organizations and increase in their power. However, international
community, embodied in the UN, failed to respond in coherent and efficient
manner to the events of 1990s. Therefore, firstly, security needed a new
broader interpretation. Secondly, it had to be adopted into the work of
international organizations as the major actors in a new world order.

The development of security studies allowed the creation of completely
new visions of the issue. The traditional realistic approach transformed into
the theory of global or collective security. Furthermore, the state centric
security changed into the concept of human security, in which human life
received much more value than the interests of the country. The broader
interpretation of the security studies was proposed by the professor of
international relations Barry Buzan. His book People, States and fear; the
national security problem in international relations became the incentive for
the development of the Copenghahen school. The latter adopted a critical
approach towards the notion of security and tries to broaden its traditional
vision. Considering the issue of security Buzan states: «in the case of
security, the discussion is about the pursuit of freedom from threat. When
this discussion is in the context of the international system, security is about
the ability of states and societies to maintain their independent identity and
their functional integrity». Buzan divides security to three different levels,
in particular, individual, state and international. Furthermore, he adds new
sectors to the notion of security, for instance, the political, military
economic societal and environmental (Stone 2009). Thus, Buzan broadens
the scopes of security studies [9].

The notion of international security revived the aspirations of collective
security, which were promoted by the League of Nations Covenant and give
the incentive for the development of new concepts, for instance, the human
security. Today, the collective security is embodied in the Responsibility to
Protect doctrine, which was adopted by the UN in 2005 World Summit
Outcome document. R2P recognizes the responsibility of the every state to
protect its citizens. however, when is unable to follow its obligations, the whole
responsibility shifts to the international community, embodied in the UN,
which can «use appropriate diplomatic, humanitarian and other peaceful means,
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in accordance with Chapters VI and VIII of the Charter, to help protect
populations from genocide, war crimes, ethnic cleansing and crimes against
humanity» (Article 139 Outcome Document 2005). In turn, the concept of
human security was introduced and broadly described in the Human
Development Report issued by the UN Development Programme (UNDP)
in 1994. Human Security recognizes the human life as the highest value and
put it in prior to the principles of state sovereignty and non-interventions.
Besides that, UDNP document identifies the new areas of threat which include
the economic, food, health, personal, and political (UNDP 1994) [10].
Human security concept was constructed under the several determinants,
including, the end of the Cold War, emergence of the new democratic
states, mass atrocities in Balkans and Africa, and finally revived importance
of human rights protection. As with the case of R2P, human security shifts
the main interests from the state to its citizens. It contradicts the principles
of realism, putting the state actions under question if they threaten the well-
being of people: «The traditional security discourse has changed in line
with the idea of human security from military conflict between sovereign
states towards the well-being of citizens within statesy». Thus, new security
concepts give a way for the further development of international cooperation
in the sphere of peace and stability building [11].

Conclusion. With the emergence of completely new vision of security
and with the rapid development of security studies, it became obvious that
states cannot deal with the new challenges alone. There are several
determinants that prevent the states to be in isolationist position and force
them to abide the rules of new world order. Firstly, today international
relations are conducted according to the existing international law. Therefore,
the actions or inactivity of the states can lead to the responsibility before the
international community and some sorts of sanctions. Secondly, the notion
of security was broaden as a response to new threats: «Current threats to
world peace are manifold and enduring: the continued presence of nuclear
weapons in countries with political instability; the proliferation of weapons of
mass destruction to non-superpower states; indigenous Third World disputes;
intra-state, trans border conflict; and ecological threats to security» [12]. All
these issues have to be covered by the whole international community. The
process of globalization erased the borders. Therefore, every internal crisis
became the global issue. For instance, the Arab Spring was followed by the
destabilization of the whole Middle East region and further militarization of
the conflict in Syria. Furthermore, today’s conflict in Ukraine involves the
security issues of the whole Europe and post-soviet states. The multipolarity
needs the coherent and strong global government. The latter cannot be
effective without the international organizations. Finally, the experience of
wars and interventions prevent the powerful states to take the full responsibility
for maintaining peace. For instance, the wars in Iraq, Afghanistan, and the
war on terror prevented the US to take the leadership in the 2011 Libyan
intervention. In turn, the US had a supportive role. Thus, the modern
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environment created a chain in which global government, new world order
and international organizations make the system workable and stable.

Nowadays, the issue of security is covered by the global and powerful
intergovernmental organizations that include the UN, NATO, OSCE, Interpol
and law enforcement organizations, for instance, International Criminal Court
and International Court of Justice. The global security is one of the most
important and relevant issues in the modern environment. Therefore, 10s
permanently develop the tools and measures to overcome the modern threats.

The United Nations is «the major IGO at present concerned with
international peace and security» [13]. The UN acts according to its Charter,
which identifies the maintenance of peace as the main goal of the organization
(1 Article 1945). Furthermore, the UN has the whole dimension of tools to
prevent or react to the existing threats, including the mechanisms of preventive
measures, peacekeeping missions, peacebuilding capacity, countering terrorism
and disarmament. All these issues are covered by the special offices, for
instance the Peacebuilding Commission and office for Disarmament Affairs.
Chapter VII of the UN Charter affirms the authority of UN Security Council in
the security matters. Security Council can use different measures, including
sanctions and interventions, in order to maintain peace and stability. The
doctrine of R2P, which was mentioned before, recognizes the Security
Council as the only legitimate authority that can implement it. Thus, today,
UN plays the role of global authority in the issues of international security.

Security issues in the global and regional levels have become the part
of NATO and OSCE. NATO became the strong promoter of western values.
The end of the Cold War threatened the existence of NATO, because the
major threat of that time had disappeared. However, in 21% century NATO
has to revive its security role on the global level. For instance, in 2011
NATO led the humanitarian intervention in Libya. Moreover, the emerging
threat from Russia forces NATO to rebuild its capacity and guarantee the
security for the western and central Europe. In turn, OSCE with 57 participating
states is one of the largest organizations in the world in the sphere of security.
Creation of the forum for the considerations is the main function of OSCE.
It covers the different dimensions of security, including, the «arms control,
terrorism, good governance, energy security, human trafficking, democratization,
media freedom and minority rights» [13]. Today, its missions are involved in
conflict in Ukraine, even though, its role there is rather contradictory issue.

ICC and ICJ are the law enforcement bodies, which functions as
independent actors in the international relations. Both of them are involved
in litigations concerning the crimes against humanity, war crimes, mass
atrocities, human rights violations. Furthermore, they play the preventive
role, increasing the value of the international law.

There are several determinants that create the environment in which
global security cannot be maintained without the international organizations.
Firstly, the end of the Cold War aspired the development of security studies
and emergence of a broaden notion of the security. Secondly, the new world
order needs the existence of the strong global governance. The latter is
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ineffective without the special arenas, which are embodied in IO0s. The UN
continues to follow its role of the main peace maintaining and stability
building body. Modern threats cannot be overcome without the global
cooperation, which is possible only on the level of 10s. The process of
globalization strengthens the ties between the states and creates the conditions
of interdependence. There are no longer internal conflicts, as they have
reflections on the international level. International community cannot stay
apparent to the security threats. Therefore, globalization strengthens the role
of the international organizations and gives a strong incentive for the further
development of their structure. Thus, today, IOs are the main actors in the
international security.
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T'onuapoea I0., Isawienko /., Miwyyk K. Mixcnapooni opzanizauii ma ix pons
y niompumuyi 2noo6anvHoi nonimuxku d6e3nexu.

Ilocmanoeka npodnemu. I06anizayis 6CMAHOBIOE HOBULL CNEKIND NPABUIL | NPUH-
yunie, AKi Kepyromy 2100anvHo0 cucmemoro. XXI cmonimms ModicHa po3ensioamu K epy
HOBUX Ni0X00i8 i KOHYenyil y MIdDCHApOOHUX 8iOHOocunax. besneka sk Ha HayioHAbLHOMY,
Max i Ha MidCHAPOOHOMY DIBHAX BUMAAE BCEOIUHO20 GUBHEHHL.

Ananiz ocmanuix Oocnioxycenv i nyonixkayin. I[lumanus OisinbHoCmi MIdICHA-
POOHUX Op2aHiz3ayill WUPOKO GUCBIMICHO Y NPABOBUX AKMAX MINCHAPOOHUX Op2aHizayill
ma O0CAI0INCEHHAX 3aPYOIJICHUX BUEHUX.

Memoio cmammi € 6UBYEHHSI POAI MINCHAPOOHUX Op2aHi3ayitl y RiOMpumMyi
2n06a1bHOI cucmemu Oe3nexu.

Memooonoziunoto 0cHo8010 00CNIONCEHHSA € 3a2dbHI MEMOOU HAYKOBO20 3HAHH,
a maKoxic Memoou, w0 GUKOPUCMOBYIOMbCA 6 IOPUOUYHIN HAYYI: aHANI3Y mda CUHME3Y,
Ghopmanvro-102iuni, NOPIGHATLHO-NPABOGI, CIATMUCTNUYHI MA TH.

Pezynomamu 0ocnioncennsn. Y misxcnapoonux sionocunax y XX—XXI cm. 6i00y-
JIUCSL ceplio3Hi sminu: 0o nouamky [pyeoi c8imosoi gilihu MidCHApoOHa cucmema Oisid
8 yM0o8ax anapxii, modi sK X0100HA GitiHa cmeopuia ymosu 0 oinoraprocmi. Toomo
enobanizayis 3MiHULA Cnocio, y AKUL C8IMo8a CUid pOo3NOOLULACA NO BCbOMY CGImY.
Hagimb Havivenwi Oepocasu cmanu 3aayuamucs 00 RPUUHAMMA piuleHs | 2100a1bHO20
npoyecy, 8 AKOMY KOXMCEH 20110C MA€ 3HaueHHs. [lomyocHi Oeparcasu He MOXCYmy ieHOpY-
eamu inmepecu cycioig, sKi € He HACMITLKU eKOHOMIUHO po3guHenumu. 1 10banvra éi1ada
Oinvute He 30cepeddcera )y 8Y3bKOMY KO BNIUBOBUX 0ePIHCAB.

Misicnapoone cnismosapucmeo He modice Oymu OCHOPOHb JTHOOCHKUX CIMPAXCOab
i epoMaodAHCHKUX KOHDIKMI6 ycepeduri 0y0b-5K0i Kpainu, a 0epicasHa 61aod, y 800
uepey, 4acmo He 8 3MO3I SUpIUMU 6HYMPIWHI npobiemu 6e3 mpyyaHHs 3306HL. 3 02nA0y
Ha ye, Mixicnapoonoio Komiciero 3 numansb oepicasnoco cysepenimemy y 2001 p. sanpo-
NOHOBAHO NOHAMMSA Gionogioanvrocmi 3a 3axucm (R2P). Konyenyis R2P, wo naoae
HOBULL 3MICTN NOHAMMIO 0EPACABHO20 CYBepeHimemy, AKUL paniue po3aisioascs K uya
61a0a ypsoy Hao il BHympiuHb00 ma 308HIUHBOI0 ROIMUKOI0 Oe3 0Y0b-9K020 6MpyUatHsL
3 OOKY THWOT Oepacasu, CbO200HI PO32TSOAEMbCIL SIK BIONOGIOAILHICMb OePHCABU 34 3AXUCI
CB80ix epomadsn i 30epexcents ixHboco 000pobymy. OOHAK, AKWO 0epIcasHa 61a0a He
8 3MO3I HeCcmu MaKy 8I0N0BIOANILHOCHI, BOHA 36EPMAEMbCA 00 MINCHAPOOHO20 CNIBMOBA-
pucmea, wo modice BUKOPUCOB8Y8AMU 6CI GIONOGIOHI 3ax00u 015 JNIKeI0ayii Macosux
3/104UHIG [ 3AXUCTY HCUMMST YUBLILHUX OCIO.

Bucnoeku. Jlepacasu y cyuacromy enobanizo8anomy ceimi nooouryi He 30amHi
NPOMUCMOAMU HOBUM BUKIUKAM, HE MOJICYMb nepedysamu 8 30JYioHICMCbKIU no3uyii
i 3Myuwieni 0OmpumMy8amucs npasuil HOBO20 C8IM08020 NOPAOKY, OCKIIbKU, No-nepuie, ix
0ii’ abo 6e30iANbHICMb MONCYMb NPU3EECmu 00 GIONOGIOANbHOCIIE Neped MIdNCHAPOOHUM
CRi8MOBAPUCMBOM, a NO-Opyee, NOHAMMA Oe3neKu po3uUpeHo K 8i0N08i0b HA pi3HOMA-
HIMHI ma cmitiki 3a2po3u: NOCMIUHA HASABHICMb 10epHOoi 30poi Y Kpainax 3 NoaimuyHo0
HeCmabiibHiCMIO, PO3NOBCI0JICEHHSL 30POI MACOBO20 YPANCEHHS HEOEPHCAGHUMU YINBOPEH-
HAMU; CHOPU KOPIHHO20 MPemv020 C8Imy, GHYMPIUHbOOEPHCABHUU, MPAHCKOPOOHHUL
KOHGixm, exonoeiuni 3azpo3u bezneyi. OCKinbku enobanizayis cmupae KopooHu, KOJICHA
BHYMPIWHA KPU3Ad cmae 2100anbHoio npoobnemoro. Mynbmunoaapricms nompebye nociioos-
HO20 I CUTbHO20 2100aIbHO20 YAy, AKULL He Modice Oymu eeKmusHUM Oe3 MINCHaAPOOHUX
opeanizayiu, soxpema, OOH, HATO, OBbCE, [nmepnon ma maxux npagooxopoHHUX
opeaunizayiu, ax, Hanpukiao, Mixcuapoonui kpuminanoruli cyo ma Mixcuapoouuii cyo.
Inobanvua be3nexa — o0He 3 HAUOINbUW BANCIUBUX | AKMYANLHUX NUMAHL Y CYUYACHUX
YMOBAX, MOMY MINCHAPOOHI Op2anizayii NOCMIUHO pOo3pPOOAAIOMb THCMPYMEHMU ma
3ax00U 0151 NOOOJIAHHS CYHACHUX 3A2PO3.

Knwuyosi crosa: MikHaApOIHA opraHizallis, riodarizaiis, Mi>KHapoHe MPaBo,
riobanpHa Ge3rneKa, MiXKHapOIHI BiTHOCHHH.
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TAKTHUKA BUKPUTTA HEITPABANBHUX IIOKA3AHD
INIPU PO3C/JIAYBAHHI EKOHOMIYHUX 3/IOYHUHIB

Tpoananizosarno KpuMiHONOZIMHI MA KPUMIHAICMUYHI ACREKmMU 3104UHIE ) cepi
EeKOHOMIKU, PO32NAHYMO MUNOSI CIOYI cumyayii nouyamKo8oeo ma HACMYNHO20 emanie
PO3CAIOYEANHS, BUCBIMAEHO 0OCMABUHY, SIKI NIOASA2AI0Mb BCTNAHOGLEHHIO, OOKA3VEAHHIO
1L Onpayio8aHHio y X00i 8epOAIbHUX CLIOUUX Oill, pO3POONIEHO NPORO3UYIL, WO CRPUSAMUMYb
Heumpanizayii npomudii, uUKpummio Henpasousux NoxKaA3aHv ma IHwux gopm nepe-
UKOOHCANHS PO3CTIOYBAHHIO, 3ACTNOCYBAHHIO MAKMUYHUX HPULIOMIE 6NAUBY NIO 4AC OONUTNIG.

Kniouoei croea: eKOHOMIYHA 3JIIOYMHHICTD, CIiA4a CUTYyaIlist, JOPMH MPOTHIIT
PO3CTiLyBaHHIO, MEPEUIKOPKAaHHS PO3CHiAyBaHHIO, HETNPaBAWBI IMOKa3aHHs, KOPYIILis,
00CTaBWHM TOKA3yBAHHS, TAKTHYHI TPUHOMH.

Jasuoenxo B. Takxmuka u3zo001uuenus Henpagougslx NOKA3aHUil npu paccie-
008anuu IKOHOMUYUECKUX npecmynienuil. [Ipoananuzuposanvl KpuMuHoIOSUYECKUEe
U KpUMUHATUCMUYECKUe ACNeKmbl NpecmynieHuil 8 cghepe dKOHOMUKU, PACCMOMPEHbl
MUnUYHbIE CIe0CMEEHHble CUMYAYUU HAYATBbHO20 U NOCLeOVIoue20 dIManos pacciedosanus,
UBT0JICEHBL 0OCMOSIMETLCMEA, KOMOPble NOOAEHCAM YCMAHOBIEHUIO, OOKA3bIBAHUIO U OMPa-
bomke 6 x00e 8epOANLHBIX CLEOCMBEHHBIX OCUCMBUL, pa3pabomanbvl RPEOIONCEHUS, CHO-
cobcmeyiowue Hetimpanu3ayuu RPOMuUEOOeUCmeUs, U300IUNEHUIO HENPABOUBLIX HOKA3AHULL
U UHBIX (POPM NPENsIMCMBOBAHUSL PACCAEO08ANHUIO, NPUMEHEHUIO MAKMUYECKUX NPpUemos
8030elilcmesi 8 X00e OONPOCO8.

Kniouesvie cnoéa: dKOHOMHUYECCKAS MMPECTYNNHOCTD, CICACTBCHHAsA CUTyalusd,
(bOpMLI HpOTHBOHeﬁCTBHﬂ pacciaceaoBaHnO, MPEHATCTBOBAHUC PACCICAOBAHNUIO, HEIIPAB-
JUBBIC IIOKa3aHus, KOPPYIus, 00CTOATENLCTBA OOKa3bIBaHUs, TAKTUYCCKUEC ITPUEMBIL.

IlocranoBka npodJjemu. /{uHaMmika po30yJ0BU MPaBOBOI JEp:KaBU
Ta €BpPOIHTErpalliiHi Mmporecu B YKpaiHi BiAOyBalOThCS B HaA3BHUYANHO
CKJIaJJHUX yMOBax B1IOUTTS 30poiiHOi arpecii 3 00ky Pociiickkoi @exneparlii.
['pomansiuu Ykpainu B Mipy CBOiX MOMKJIMBOCTEW CHPHUSIOTH MaTepialbHO-
(diHaHCcOBOMY 3a0e3MeueHHI0 30pOMHUX CHJI, MOKPAIAHHIO 1HIIMX MOKa3HH-
KiB 100poOyTy y aAepxasi, BiAnoBinHO 10 cT. 67 Koncrutymii Ykpainu,
T1IHO BUKOHYIOTH CBIi O0OB’SI30K I110/10 CIUIATH MOAATKIB 1 300PiB Y MOPAIKY
1 po3Mipax, BCTAHOBJIEHUX 3aKOHOM [1].

[Ipote B ckimagHUX BIHCHKOBO-MOJMITUYHUX W €KOHOMIUYHUX YMOBaX
B KpaiHi 3HAaXOJUThbCSI YMMANO OCi0, fKI CHCTEeMAaTWYHO abo 3a mepuIoi
HAroJu He yIyCKariTh MOXKJIMBOCTI TOKPAIIUTH BJIacCHE MarepiaibHe i ¢i-
HAHCOBE CTAHOBUINE IIIISIXOM MPOTHUIIPABHOTO 3aBOJIOAIHHS Uy>KUM MaHHOM,
KOILITAMH, HacaMIIepe 1 Iep>KaBHOI Ta KOMyHaJIbHOI ()OpM BIIACHOCTI.

© [OasupaeHko B., 2019
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BiamoBimHo mo cratucTHyHUX JaHUX [ eHepanbHOI MPOKypaTypH
VYkpaiHu crocTepiraeTbCcsi TPUBOKHO BUCOKMH PIBEHb 3pOCTaHHS 3JI0YHHIB
y ctepi exoHomiku. Ha miampueMcTBax, yCTaHOBaX, OpraHi3allisix 3a BUIAMH
€KOHOMIYHOI JisSUTbHOCTI cTaHOM Ha BepeceHb 2018 p. Bunneno 48,107 310-
YUHIB, Ha XKOBTCHb Maju Mmicre 52,990 Takux KpuUMiHAJIBLHUX MPABOMOPY-
IIeHb, & Ha JINCTOMA/I 1 TPpyAeHb — BiAMIOBiHO 57,598 Ta 58,606 3104nHIB [2].

ExoHOMIYHA 37TOYMHHICTD 3HUKYE PiBEHb JOOPOOYTY y CYCHIIbCTBI,
CHOTBOPIOE€ KOHCTUTYIIMHUN MPUHIUI PIBHOCTI Ta TiTHOCTI TpoMajsH [1],
€ MAIPYHTSIM 7151 GOPMYBAaHHS B KpaiHi CTIMKOTO COI[IaJIbHOTO MPOIIAPKY
13 mpoTHIpaBHO HAOYyTHM (DiHAHCOBO-MATEpiAIbHUM CTAaHOM, SIKHUU € OCHO-
BOIO YTBEP/KCHHS iX MOJAIBIIOTO CyCILUIBHO-TIONITHYHOTO CTaTyCy, a BifIo-
BIJIHO 1 iX HACTYIHMX 3JI0BXXMBaHb Ta po3KpasiaHb. PiBeHb KOpYTIIii Ta HHU3Ka
IHIIUX JETEPMIHAHTIB CHOpPHUSAE BIAUYYTTSIM BCEIO3BOJICHOCTI Ta O€3KapHOCTI
Takux 0cib Ta MacmradaM iX HOBUX MOCSTaHb.

HemooanHOKUM 1151 €EKOHOMIYHOI 3JIOYMHHOCTI Ta TaKUM, 1110 301J1b-
Iy€ piBE€Hb CyCHUIbHOI HEOE3MeKH, CTa€ 11 B3aEMO3B’A30K 13 podeciitHOo
Ta OPraHi30BaHOK 3JIOYMHHICTIO, 30KpeMa CydacHi Iepepo3noaiiu cdep
BIUIMBY, IPOTUIIPABHE 3aBOJIOIHHS 00’ €KTaMH, MPOAYKII€I0, TOCTIONAPCHKUM
MailHOM Ta 1HII MPOTUIIPABHI MISHHSA 4acTO B1AOYBAIOTHCS 13 3aIyYECHHSIM
NPE/ICTABHUKIB 3JI0YMHHOTO CBITY Ha CTaisiX MIATOTOBKH, BUMHEHHS W IpH-
XOBYBaHHSI TAKMX €KOHOMIYHHX (TOCTIOJIAPCHKUX ) 3JIIOYHHIB.

He BapTo Tako OMHUHATH MiClI€ 3IOYMHHOTO CBITY Y PI3HOMAHITHUX
dbopmax mpoTuii pO3KPUTTIO Ta PO3CIITYBaHHIO 3a3HAYEHOTO BUIY 3J10YH-
HIB, KOJIU YNHUTHCS TICUXIYHUN 94U (I3UIHUN TUCK HA OYEBHIIIB, CBIJIKIB,
NOTEePIINX, WICHIB iX POAMH, a MOJAEKYAH 1 Ha MPAIiBHUKIB MPABOOXO-
pOoHHUX opraHiB Ta cyny. lle nume moBepxoBuil aHami3 (axkTopis, sKi
YCKJIQJHIOIOTh CJII4y CHUTYaIlil0 y XOJll JOCYJOBOTO PO3CIIIyBaHHS, a OTXKE,
1 IpOBEJIEHHST Hacammepel BepOalbHUX CIITYUX A1l Ta OTPUMAHHS MMOBHOT
Ta JOCTOBIPHOI 1H(OpMAIIiT PO MOI1I0 3a3HAYEHOT KaTeropii 3JI0YHHY.

OO0’ €eKTHBHI TPYAHOII BUPIIIEHHSI OKPECIEHUX MPOOIeM CIIPUUHHSI-
I0Th 0arato cy0’€KTHUBHMX YWHHUKIB, SIKI CIIOHYKAaIOTh IT1103PIOBAHHMX,
cBIIKIB (13 yHMcaa 3aIikaBlIeHUX o0ci0), a MOJAEKyId IHIIUX YYaCHHUKIB
KPUMIHAJIBLHOTO MPOBAKEHHS, HAJlaBaTH HEMPAB/IMBI MMOKAa3aHHS.

EdexTuBHUM 1HCTPYMEHTOM BHPIIICHHS MPoOJIeM HEMpaBIUBUX IOKa-
3aHb Ta HIKX (OPM HPOTUIIT PO3CTIAYBAHHIO JJIs CIIAYOTO CTAIOTh caMe
KPUMIHAJIICTUYHI 3aCO0M Ta METOAM BUKPUTTS HEMPaBAUBUX MMOKa3aHb MPU
PO3CIiyBaHHI €KOHOMIYHHX 3JIOYMHIB.

AHaJIi3 OCTaHHIX JocaiTKeHb i myoJaikaniii. Okpemi TUTaHHS HAyKO-
BOT'0 3a0€3MeYCHHS PO3CITiTyBaHHS 3JI0YMHIB Y Taly31 €KOHOMIKH pO3TJIsaaIn
y cBoix mocimkennsax A. I1. 3amororpkuii, JI. M. Huxugopuyk, C. C. YUepHsip-
cekui, B. B. Yepneii, O. FO. Tarapos, O. B. Tapan, B. A. Hekpacos [3—7].

OpHak po3rJIsIHYTI Mpalli CTOCYIOThCS 3[1e0UIBIIOTO XapaKTePUCTUKU
I monepePKeHHsI eKOHOMIYHOT 3JI0UMHHOCTI, MPOOJIEM METOJIUKH PO3CIIAY-
BaHHS OKPEMHX 3JIOYMHIB y Tally31 €eKOHOMIKH, ITPOTE JETaTbHO HE BHCBIT-
JIOIOTh TAaKTUYHI OCOOJMBOCTI BUKPHUTTS HEMpPAaBAWBUX ITOKa3aHb Yy XO/Ii
BepOABbHUX CJIIUMX JAii Ta MOI0MaHHS 1HITUX (GOPM MPOTHU/II.
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Mera crarTi — AOCHIAUTA TpoOieMH Ta cPOopMyBaTH MPOMO3MIIIT
IIOJI0 ONTHUMI3AIlli BUKPUTTS HEMPABAMBUX IOKa3aHb MPHU PO3CIIiTyBaHHI
€KOHOMIYHHX 3JI0YHHIB.

Marepianu ta metogu. OCHOBOIO METOAO0JOTrIT JOCTIIKEHHS € Cy-
KyIHICTh 3arajlbHOHayKOBHUX, (IOCO(CHKHUX Ta CIEUiadbHUX IOPUIMIHUX
METO/IIB 1 MPUHIMIMIB. Y Mporieci poOOTH BUKOPUCTAHO JIaIEKTUIHUM, (Pop-
MaJIbHO-JJOTMAaTUYHUM, TOPIBHSUIBHO-TIPABOBHI METOJIA, & TAKOX METO]
CTPYKTYPHOT'O Ta CUCTEMHOT0 aHaiizy. OCHOBHI MOJOKEHHS Ta BUCHOBKHU
CTaTTI TPYHTYIOTHCS Ha IIJICTaBl €MIIIPHUYHOTO JOCIIHKEHHS, OCOOMCTHX
CHIOCTEPEIKEHB, MMPOKYPOPCHKO-CITITIOTO JIOCBIAY aBTOpPA, OIMPAIFOBAHHS HAY-
KOBHX ITyOJTiKaIlii, aHai3y IOPUINYHOT JITepaTypH Ta 3aKOHOIAaBYMX AKTIB.

Pe3yabTaTH qociigkeHHsl. BUCBITICHHIO TaKTUYHUX OCOOIMBOCTEM
PO3KPUTTS, PO3CIiTyBaHHS Ta 3aMoOIraHHs 3JI0OYMHIB Yy cdepl eKOHOMIKH,
30KpeMa BUKPUTTS HEMPABAWBUX MOKa3aHb, CIIPUATUME CTHCIUN KPUMIHO-
JIOTO-KPUMIHAJIICTUYHUI aHali3 X XapaKTepHUX O3HAK.

Y3arajibHeHe MOHATTS «EKOHOMIKa» 00’ €THY€ IUPOKHMA 3MICT CYCIILIhb-
HO-BUPOOHWYHMX BIAHOCHH, SIKI BU3HAYAIOTh MaTepiajibHy OCHOBY CYCHLUIBHO-
€KOHOMIYHOT'O YCTPOIO CYCITIbCTBA, HACAMIIEPE T BiIHOCUH, SIKi BUHUKAIOTh
y Trajgy3sx MPOMHUCIOBOCTI, OOCITYroByBaHHsSI HaceleHHs, 3a0e3nedyeHHs
Onaroyctporo Tomo. @iHaHCOBO-MaTepialibHE MIATPYHTS AISUTBHOCTI OKpEMHX
rajy3eid TOCHOJapIOBaHHS CTAaHOBUTH OCHOBHHM MpPEIMET MPOTHIIPABHHUX
MOCSITaHb €KOHOMIYHUX 3JI0OYMHINB, SKi CyTTEBO MiJIPUBAIOTh €KOHOMIUH1
BiHOCHHU. Cepell TUMOBUX CyO’€KTIB iX BUMHEHHS, MEPEAyCiM JIOLLIBHO
Ha3BaTU KEPIBHUKIB PI3HUX JIAHOK YIPABIiHHSI, a TAKOXK 1HIIUX CIIYy>KOOBHX
0ci0, sIKi B CHCTEMI TrOCIO/IaptOBaHHSI BUKOHYIOTh OpraHi3alliitHO-pO3nopsI4i
abo agmiHicTpaTUBHO-TOCTIOAApCchKi (pyHKkIii. I{e MoxyTh OyTH OCOOH, SIKUM
JiepKaBHE YW TpUBAaTHE MaiHO OyJ0 BBIpEHE YW TMEpPEAaHO Y BigaHHS,
HaIPUKJIIaJ, BiAMOBIIHO 10 kBamidikairii 3a cT. 191 KK Ykpainu.

Ha nymky BYE€HMX-IOPUCTIB, €IMHOTO BHU3HAUYEHHS EKOHOMIYHOI
3JIOYMHHOCTI HE ICHY€ 4epe3 po301KHOCTI JYMOK IIOA0 KOJja 3JI0YHHIB, K1
CIiJI BBaXKaTH €KOHOMIYHWUMHU. [IpoTe BueHI OJHOCTAWHO TOTOMKYIOTHCH,
10 I1€ 3JIOYMHHICTD «OLTUX KOMIPIIBY», HACAMIIEpEe] Yepe3 THUIOBI Cy0’ €KTH
il BunHeHHA [8, c. 235].

ExoHOMIYHI 37I0YMHM BUMHSIIOTHCS Y c(pepi TOCoIapChKoi AiSUTbHOCTI
3 METOI0 PO3KpaJiaHHs KOIITiB, MaiiHa, MPHUBJIACHEHHsSI 00 €KTIB HEPYXO-
MOCTI TOIIIO, @ TOMY JI0 HUX MOXHa BIJHECTH MPOTHUIIPABHI JISTHHS, BUKJIA-
neni y po3aim VII, a Takoxx okpemi IisiHHS, 3a3Ha4yeH] y posautax VI, XIX
Kpuminansuoro xonekcy (KK) Ykpainu.

Takum 4YMHOM, THUTIOBa 0C00a €KOHOMIYHOTO 3JIOYHMHIIA, ii CTaTyc
KepiBHHKa a0o0 1HIIOI Ciy»)K00BOi 0COOM B3a€EMONOB’SI3aHI 3JTOUYMHHUM
YMUCJIOM Y CUCTEMi r'OCTIOJIaPIOBAHHS 1 € OCHOBHUMH €JIEMEHTaMH BILIUBY
Ha (opMyBaHHS HECNPHUATIMBHUX CIIIUUX CUTYyallld y XOJAl JOCYI0BOTO
pO3CIiTyBaHHS.

Ilo-nepwe, Taki 0cobM MaKCUMaJbHO BUKOPUCTOBYBATHUMYThH CBO1
aMIHICTPATUBHO-PO3MOPSIY1 MOKIIMBOCTI JIsl IPOTHIT PO3KPUTTIO 1 PO3-
CHiyBaHHIO 35I04MHY. lle Moke OyTM THUCK Ha MiAJIErJIMX MpaliBHUKIB,
CBIJKIB, IHIIKX OCIO.
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Ilo-Opyze, B X pO3NOPSKEHH] HasgBHA BCSI HEOOXIJHA (PIHAHCOBO-
rocrofapchbka JTOKyMEHTAIlis, 0 He BUKIIOYAE MOMIJIMBOCTI ii MigpoOOoK,
3HHUIICHHS TOMIO. |, HApeITi, 37I0YHMHII B Tay3i TOCIOJAPIOBAHHS — IIe TIepe-
BaXHO 0013HaH1, BUCOKOKBaTi(ikoBaHi (axiBili, IKi CBIi yCTaJeHUN TOCBI
MOXKYTh 3aCTOCOBYBATH [UJISi PO3KpaJlaHb MaiiHa Ta IHIIUX 3JIOBXKUBAHb,
a OTKe, BOJIOJIIOTh JIOCTATHIMU Cy0’€KTUBHUMH MOXIIUBOCTSIMH JJIsl Tipode-
CIHOI MiATOTOBKU, BYNHEHHS, a B TIOAAIBIIIOMY MPHXOBYBAHHS MOl 3T0YHHY.

JIOIUTBHO 3BEpHYTH YBary i Ha MIKpOCEPEIOBHIIHI 3B SI3KH, OCKUIBKU
y MEXaHi3Mi roCroAapChbKUX 3JI0YMHIB MOPA 3 0COOaMH KEPIBHOTO CKIIaTy
MOXYTb OyTW 3ajisiHi TpaliBHUKA (DIHAHCOBOI CIIyKOHW, TepeBe3CHHs
130epiranHs MaTepiaJbHUX IIHHOCTEH, BIAIUTIB PEMOHTHUX, BUPOOHUYNX,
peanizanii mpoAyKuii Ta 1HIII MPaiBHUKN CTPYKTYPHUX MiIPO3A1TIiB MEBHOI
YCTaHOBH, OpraHi3allii Yu miAnmpueMCcTBa, 00’ €IHaHI KPYTOBOIO MOPYKOIO.

He BapTOo 00X011TH yBarow KOpymuiiHi CKJIaJ10Bl €EKOHOMIYHOI 3J10-
YUHHOCTI. A 116 MOXYTh OyTH TaK 3BaHl «BIIKATW» AJISl BHUILIOTO KEpiB-
HUIITBA, MPOMO3UII] OJepKaHHS HEMPABOMIPHOI BUHATOPOAM CIY>KOOBUM
oco0aM IHIIMX OpraHi3aiiii, mpaiBHUKaM KOHTPOJIIOIOYHX, CYJOBUX, IPABO-
OXOpPOHHHUX OPraHiB Ta iH.

EdextuBHICTh TPOBEACHHS CIITUHUX (PO3UIYKOBUX) JIil, Hacamrepena
JIOTIUTIB, 4aCcTO 3AJIEKUTHh BiJ CTyHeHs O0I3HAHOCTI CIITYOTO 3 OKPEMHUX
BUPOOHMYUX NHUTaHb, HAMPHUKIAJ, CHEHU(IKA TEXHOJOril BUPOOHUIITBA,
XapaKTEepPHUX OCOOIMBOCTEN (PIHAHCOBO-TOCMIOAAPCHKOT MISUIBHOCTI yCTAaHOBH
yy opranizanii. Ha mouatkoBoMy eTami po3ciigyBaHHS Taka 00i3HAHICTh
CHpUsiE ONITUMAILHOMY BHCOBYBAHHIO CJITYUX BEPCIiH, HILIFOBAHHIO TITACHUX
1 HErJTacHUX CIAYMX (PO3IIYKOBI) 3aXO/IIB, MPU3HAYEHHIO CYJIOBUX €KCIEPTU3,
3a]ly4eHHIO CIIELIAJICTIB 1, 3pEIITOl0, OOMPAHHIO €(PEKTUBHUX TAKTUYHHX
OpUIOMIB TOAOJAHHS MPOTHUJIII JOCYJAOBOMY PO3CIHiyBaHHIO, 30KpeMa
1 BUKPUTTIO HEMIPaBAUBUX IMOKA3aHb.

TakTH4HI CKJIa0B1 pOOOTH CIIITYOTO € MOXIAHUMU Bij Horo (axoBoi
IOPUJIMYHOI MATOTOBKH, 1HTENIEKTYalbHUX 310HOCTEH, MPAKTUYHOTO JOCBIAY
(YMiHB 1 HABHYOK), piBHSA HAyKOBOI Oprasisarii poooTu Ta 6araTb0X 1HIIHUX
KOMITOHEHTIB Cy0’€KTUBHOI'O XapaKTepy.

Haii6inpm ckiagHuMu, a TOMY BUBOKCHHMH, € TAaKTHYHI PIIICHHS,
omeparii 1 kKoMOiHaIii CIiIY0ro Ha IMOYATKOBOMY e€Tall pPO3CiiyBaH-
Ha [9, c. 8-11].

[Toxito €eKOHOMIYHOTO 3JIOYMHY MOXHA PO3TJISIATH K OJHMH 13 Ma-
TepiaJbHUX MPOIIECIB MIMCHOCTI, KUK mepeOyBae y KOpesAIiiHIN 3amexK-
HOCTI 3 IHIIMMH HOMISIMH 1 SIBHILAMH, BIAOMBAETLCSA B HUX 1 BOAHOYAC caM
€ BiIOOpaKeHHSIM TIeBHHUX MporlieciB. KokHa mojis moB’s3aHa 31 3MiHAMU
B HABKOJIMIITHLOMY CEPEIOBHIII, SIK1 YTBOPIOIOTh YHCIICHHI CJIIIH, 110 MICTATh
1H(OpMaIlito Tpo 371049uH 1 0co0y 3mounHs [10, c. 39-45].

[TouaTkoBHil eTam po3CiiyBaHHA TOCHUTh HETPUBAJIHI, MPOXOAUTH
B YMOBaxX HaBMHUCHHUX 1 HEHABMHUCHUX (TIPUPOIHUX) 3MiH yke CHOpPMOBAHOT
CI170BO1 KapTUHU. TPUBANIICTh TOYATKOBOTO €TaIy 3ajeXaTUMe Big o0csry
1 3MICTy OOCTaBHH MOJIi 3JI0YHMHY, K1 HAJIEKHUTH 3’ SCyBaTU CIIAYOMY, IO,
y CBOIO Y€PTY, € OCHOBOIO PIBHS CIIPUSATIUBOCTI CI1901 CUTYAIII].

48 ISSN 2616-6100. 30BHIIIIH TOPTiBAS: €KOHOMIKa, (piHaHcy, mpaso. 2019. Ne 1



IIYBAIYHE ITPABO

Jlxepena Takoi KpUMIHATICTHUHO-BAXIIMBOI 1H(OpMALlT 30cepeKeH]
y 3MICTI TaKMX HEBIIKIAJHUX 1 MEPIIOUYEPTOBUX CIITUUX (PO3LIYKOBHUX )
TiH, SIK OTJISAAU, OOIIYKH, MPOTe HAHOUIbII 1H(POPMATUBHUMU, CKIATHUMU
1 YMCIIEHHUMHU € JIONUTH, sIKI 0€3 3BOJIIKaHb HANCKHUTh CIUIAaHYBaTH Ta
OTEepaTUBHO MPOBECTH.

YeprosicTs AONUTIB 0¢i0, 3a iX MpoOLECyaTbHUM CTaTyCOM, B yMOBax
CiA4oi cuTyarlli obupae Ciiaunid, TpoTe MEpIl HK JOMUTYBAaTH OCHOBHUX
¢irypanTiB mozii, Co4aTKy AOLLIBHO OTPUMATH 1H(OpPMAIIiIO BiJ OYEBU/ILIIB
MPOTUIPABHUX JIISTHB Ta THITUX CBIJKIB, 13 IEBHUX 3asB Ta JIOKYMEHTIB.

Takumu 30kpeMa MOXKYTh OyTH:

» 3asgBW a00O TIOBIJIOMJICHHS IPAIliBHUKIB, MTOCAJIOBUX OCIO BHUPOO-
HUYHMX TIIPO3JUTIB MIANPUEMCTB, OpraHi3ailiii 4d yCTaHOB, J¢ BifOyBa-
IOTHCSl PO3KPaAJaHHs, TPOMAJICBKOCTI a00 OKPEMHUX IPOMAJIsIH;

» TOBIJOMJICHHS 3 KOHTPOJBHO-PEBI3IMHUX OPraHiB, SIKi BUSBUJIH
HecTauy MaiiHa 4d NMOpPYIIEHHS Y (1HAHCOBO-TOCTIOAAPCHKIN NISNIBHOCTI 3a
pe3yJibTaTaMH PEBi3id, IHBEHTapU3allil, MEePEBIPOK, aHAII3Yy TEXHIKO-EKOHO-
MIYHUX ITOKAa3HHKIB;

» TIOBIIOMJICHHS 13 CyMDKHUX BUPOOHWYMX OpTraHi3allid, IiarpH-
€MCTB Ta yCTaHOB, iX (PiIHAHCOBO-TOCIOAAPCHKUX Ta BUPOOHUYMX MIAPO3/ILIIB,
a TaKoX MIJMPUEMCTB, IO 3a0€3MeUyl0Th MOCTaYaHHS Ta MEPEBE3CHHS
CHUPOBUHH, OKPEMUX YACTHH, arperaTiB Yi rOTOBOI MPOAYKIIii;

» 13 MaTepialliB ONepaTHBHUX TiIPO3/UTIB MPABOOXOPOHHKUX OPIaHiB,
OpraHiB JIep>KaBHUX 1HCIEKLINA MPO BUSABJICHI HUMHU (DaKTU MPUBIACHEHHS,
po3TpaTu abo 3aBOJIOAIHHS UyKUM MaitHoM [11, c. 71].

[ImanyBaHHS B3a€MOJIi CIIITYOrO 3 ONEPATHBHUMHU MpPAalliBHUKAMH
MOBUHHO BIIOYBaTHUCh B YMOBAX PEryJISIPHOIO B3a€MOOOMIHY HarparbOBaHOIO
KPUMIHAJTICTUYHO-BAXIIUBOIO OMEPATUBHOIO 1H(POPMAITIETO.

Cepen o0cTaBuH, IO MIJUISATAIOTh BCTAHOBJIEHHIO Ta JOKa3yBaHHIO
y KpUMIHAJIBHUX TPOBAPKCHHSIX 3a3HAUCHOI KaTeropii, a OTXke, Omparlo-
BaHHIO y XO/I1 MPOBEACHHS BEpPOATbHUX CIIAUUX T, MO>KHA BU3SHAYUTH TaKi:

» UY{ Maja Miclle MoJis KPUMIiHAJIbHOTO MPaBOMOPYIICHHS, OB’ -
3aHOTO 13 MPOTUNPABHUMHU JISIMH y cepl €eKOHOMIYHOI (rocrnogapchbKoi)
ISITIBHOCTI;

» y 4oMy came BHpa3uiach Taka fis (0e3isUIbHICTS ),

» TPHUBAIICTh MPOTUIIPABHUX JIiH, KUTBKICTh 3JIOYMHHUX CITi30/1iB;

» KWW MeXaHI3M 3JI0YMHHOI JISUIBHOCTI Ta B3a€MO3B 30K 11
CTPYKTYPHHX €JIE€MEHTIB (cnoco61x1 MIArOTOBKU, BUNHEHHS, HpI/IXOBYBaHHH)

» JIOKJIaJHO KOJIM, KUM 1 B SIKHMi CIOCIO BHSIBJICHI HACIHIIKH 3J10-
YUHHOI JISUTbHOCTI (BIACYTHICTh, HECTA4a, HAJUIMIIKK TOBAaPHO-MaTeplabHUX
I[IHHOCTEH, TPOIIOBUX KOIIITIB, BHECEHHS 3MiH (TMipo0OKa) 10 00JIIKOBOI JOKY-
MEHTaIIil Ta 1H.);

» ska Oyna 3acrocoBaHa popma po3KpaJaHHs Yy»KOTro MaiiHa, KOIITIB
TOUIO (PUBJIACHEHHS, PO3TPaTa, 3aBOJIOAIHHS IUISIXOM 3JIOBKUBAHHS CITyKO00-
BUM CTaHOBHIIIEM);

» 3a AKuX OOCTaBWH, YMOB Ta OCOOJMBOCTCH BYMHEHO KOXHUI
€130/ CYCIIIbHO HeOe3MeuHuX Aiii a00 6e3isTbHOCTI;

0 00000000000000000000000000000000000000000000000000000000000000000000000000000000000000000000
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» SKUU MpeAMET NOCSTaHHs 00paHo 3JI0YHUHIIME Yy KOKHOMY €ITi30/1i
OKpEeMO, fKa BapTICTh HE3aKOHHO BHJIYYEHHUX OO0 €KTIB, CyMa BHIYYEHHX
KOIITIB, PIBE€Hb CYCHUIbHOI HEOE3MEeKH TaKUX JisHb;

» SIKUW pO3MIp IIKOAM, 3aBIaHOI KPUMiHAJIHHUM IPABOMOPYIICH-
HSIM, @ TAKOK PO3MIp MPOLEeCyaIbHUX BUTPAT;

» 3JI0YMH BUMHEHO OJTHOOCOOOBO YH IPYIIOK0 OCi0, POJIh 1 3aBIaHHS
KOXKHOT'O YYaCHHMKA 3JI0YMHHOTO YTPYIOBaHHS;

» BHIM CIBYyYacTi y BUMHEHHI 37104MHY (BHKOHABEIlb, OPTaHI3aTop,
nigoyproBay, MOCIOHUK);

» Cy0’eKTHBHI OCOOJIMBOCTI BUMHEHHS 3JI0YMHY Tpymoro ocid (6e3
nornepeHb0i 3MOBHU, 3a MOIMEPEAHbOI0 3MOBOIO, OPraHi30BaHOIO T'PYIIOLO,
3JIOYMHHOIO OPraHi3ali€lo);

» sKi MOTHB i M€Ta BYMHEHHS KPUMIHAILHOTO MPABOIOPYIICHHS
KOXHUM YYaCHUKOM OPraHi30BaHOI IPyIH UM 3JI0YMHHOI OpraHi3arii;

» KOpYIIIiHHI CKJIAIOBl Y MPOTHUIIPABHIA MiSUIBHOCTI (CHUTBHICTB
JI{ 1 1HTEepECiB y PO3KpagaviB Ta MOCAJAOBHX OCI0O BHUIIOI KEpIBHOI JaHKH,
HAarJIs1I0BUX, KOHTPOJIbHO-PEBI3IIHUX, CYJOBUX Ta IPABOOXOPOHHUX OPraHiB);

» BUBYCHHS XapaKTEPUCTUK Ta MCHXOJIOrO-NICUXIaTPUYHOTO CTaTyCy
KOXKHOTO YYaCHHKA, IPUYETHOTO JI0 MO/I1i 3I0UKHY;

» 7e 1 y KOro 3HaXOJWUTbCS Yy KOPHCTyBaHHI ab00 CXOBaHO He3a-
KOHHO BUJTy4Y€HE MaiiHO, IIIHHOCT1 200 TPOIIOBI KOIITH;

» B3a€MO3B’S30K MK BYMHEHHSM TIEBHOTO 3JI0YMHY B rajy3i €KOHO-
MIKH 3 THIIUMH (OpMaMU MPOTUIIPABHOTO 3aBOJIOJIHHS YY>KUM MalHOM:
KOPYHIIIHHUMH, 3aTAIbHOKPUMIHAJILHUMH, BINCHKOBUMH 3JI0YMHAMU TOIIIO;

» HasBHICTb OOCTaBHH, sIKi TOM’SIKIIIYIOTh 200 OOTSDKYIOT ITOKapaHHS;

» HasBHICTH 0OCTaBHH, II[0 BUKJIFOYAIOTh 3JI0YUHHICTD TISTHHS;

» HasBHICTh IPABOBHMX IIiJCTaB 3BUIBHCHHS BiJl KPUMIHAIBHOI
BIJIITOB1JAJIbHOCTI;

» SKi IPUYHHU i YMOBH CIPHSUIM y TOTYBaHHI J0 3JI0YUHY, HOTO
BYMHEHHIO 1 IPUXOBYBaHHIO.

lle numie y3aranbHEHU# mepenik 00CTaBUH, SKI MIJIATAIOTH 3’ACY-
BaHHIO Yy XOJIl JIOCYJOBOTO PO3CIiAyBaHHs 1 Hacammepen MiJ 4Yac Mpo-
BEJICHHs JIONUTIB Ta I1HIIMX BepOaTbHMX CHaiquux 1. BigmoBigHo 10
MEXaHi3My BYMHEHOTO 3JI0YMHY, YMOB Ta OCOOJIMBOCTEH mepeldiry ciiadoi
CUTYaIlii, KUTbKICHO-SIKICHUM 3MICT TaKuX 00CTaBUH MOKE OyTH 1HIIINM.

JlolaTKOBO 10 3a3HAYEHUX OOCTaBUH MOXYTh BUHUKHYTHU 1HII, HE
MEHIIl BO)XJIMB1 3aBJaHHS, 0OYMOBJIEHI 3aIy4Ye€HHSM CIEIIaiCTIB Ha CTaail
JIOCYZIOBOTO PO3CIIITyBaHHS, a TAKOX B3a€MOJIIi 3 OMEPATUBHUMHM ITiIPO3-
ninamu Harionansaoi momimii, CiyxOu Oe3neku Ykpainu, [lepxaBHOi
dickanpHOl ciyx6u Ykpainu [12, c. 136-142]. 3a pe3ynpraTamu ormepa-
TUBHUX BIJOMOCTEeM (axiBll NHMX MIJAPO3IUIIB TaKOX 1HIIIIOBATUMYTh
MPOBEACHHS MPOLIECYaTbHUX 3aX0/IIB Ta 3’ ACYBaHHS J0JAaTKOBUX 0OCTaBUH
BIJITOBITHO JI0 MIPEAMETA JOCYI0BOTO po3ciiayBanns [13, c. 119-147].

HecnpusaTiuBicTh cHiguuX CHUTyalliil MO XOZYy PO3CIiAYBaHHS 3JI0-
YUHIB y TaJTy31 EKOHOMIKH 00yMOBJICHA HE JIUIIE YXUJICHHSAM 3alliKaBICHUX
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oci0 Bij mpaBIWBUX MOKa3aHb, aje ¥ IHIMME (opMaMu MPOTHUJI] Ta mepe-
HIKO/KaHHs poOoTi ciiguoro. [TopiBHSHO 3 IHIIUMU Cy0’€KTaMH CTOPOHU
0OBHHYBauUCHHS CJIIUUil repedyBae Ha MEePeIHbOMY Kpai 1HTEIEKTYaTbHOTO
npotubopcTBa 3 (PaxoBo-00i3HAHUM I CAMOBIEBHEHUM CYMNPOTHBHUKOM.
Came TOMy JTOpPEYHO 3aMpOTIOHYBATH JIESKI TAKTHYHI 3aX0/H, O CIPUSTH-
MYTh HEUTpami3alii mpoTuIii i1 BUKPUTTIO HEMPABAUBUX MTOKa3aHb, a CaMe:

» TOrMHOJICHW aHaji3 HasBHUX MarepiaiiB KPUMIHAIBHOTO IpPO-
BaKCHHS;

» BUTpeOyBaHHS 1 03HAWOMIICHHS 3 HOPMAaTUBHUMH JIOKYMEHTaMH,
B SIKMUX PErJIAMEHTOBAHO IpaBa, 00OB’SI3KM 1 3BITHICTH MEBHOI CIyX00BOT
0co0H, MOpsiA0K 0(hOPMIIEHHSI KOHKPETHOT CITy>k00BOT TOKyMEHTAIlli;

» 03HAHOMIJICHHS 13 CTPYKTYPOIO 1 3araJbHUMH YMOBaMH pPOOOTH
oprasi3zaiiii, yCTAHOBH YU MIAMPUEMCTBA, Jie 0yJI0 BAMHEHO 3JI0YWH;

» O3HAWOMJICHHS 3 OCOOJHMBOCTSAMH TOCHOAAPCHKOI isTIbHOCTI,
OKPEMHUMH TEXHOJOTIYHUMH TPOIeCaMi BHPOOHHMIITBA, SKIO TaKi € CKJa-
JIOBUMH Y MEXaH13M1 BUNHEHHSI 3JI0YHHY;

» ITOCIIJDKEHHS OyXTaJTepCchKoi Ta 1HIOT TOKYMEHTAIli1, TPOIIIOBUX
nepeKasiB, OJEp)KaHHA KpeIWTy, II0AO0 IpaBa BJIACHOCTI HAa HEPyXOMi
1 pyxomi 00’ €KTH, YOPHOBOT OyXTanTepii TOIIO;

» 3’siCyBaHHS 3B’S3KiB IiJJ03PIOBAHOT 0COOM 3 IHITUMH YIIPABIIIHCH-
KUMH, MIPABOOXOPOHHUMH, KOMEPIUIHHUMH, 3JIOYMHHUMH CTPYKTypaMu Ta
KOHKpEeTHUMHU ocobamu 30kpema [ 14, c. 42].

Bukputts HenmpaBAMBUX MOKa3aHb P PO3CIITyBaHHI €eKOHOMIYHUX
3JI0YMHIB — 1€ JIMIIE IOBEPXHEBAa YaCTHHA MpPOOJIeM JIOCYIOBOTO pPO3-
cliflyBaHHs. [X MiArpyHTSM MOXYTh OYyTH, no-nepuie, TIEBHi Jii 3 METOIO
MPUXOBYBaHHS €KOHOMIYHHMX 3JI0BXKHBaHb, n0-0py2e — 1HII Jii, CIPsSMO-
BaH1 Ha MEPELIKOXKaHHS PO3CIIiyBaHHIO.

Hlomo mepioi kaTeropii Takux Aiid, TO 1€ MOKe OyTH: TICyBaHHS 200
3HUILEHHS ()IHAHCOBO-TOCTIOAAPCHKOT JOKYMEHTAIll (IMITaLlisl TOXKEX1, 3aTUT-
TS BOJZIOI0); HaueOTO odimiiiHe BHBEJAEHHS MaifHa 3 OONIKY (CIHCaHHSA);
IHCIIEHYBaHHS KpaJlKOK JOKyMEHTalil abo MaiiHa CTOPOHHIMH OCOOaMH.
Ile Moxe OyTu opopmieHHS! (PIKTUBHUX CYHpPOBITHUX M OOJIKOBHX JTOKY-
MEHTIB 3 METOIO0 1HCIIEHYBaHHS TepeMillleHHs (Tiepenadi) pyXxoMux 1 He-
PYXOMHX 00’€KTIB 1HIIMM Cy0’€KTaM roCIio/lapioBaHHs 13 3aBUILIEHHSAM a00
3aHMKCHHSIM pealbHUX KUTbKICHUX IMOKA3HHUKIB.

[Iloao 1HIIKX HAPSIMIB MEPEUIKOIKAaHHA 3’ ICYBaHHS 0OCTaBUH 3J10-
YUHY, TO TAaKUMH MOXYTb OyTH 3aJsKyBaHHS CBIJIKiB, MIJIKYIH, pi3HOMa-
HITHI Torpo3u, Imantax. Cepel TakuX MOXKHA 3a3HAYUTH W cdanblloBaHi
MOKa3aHHA, MiAKUAaHHS a00 odiiiiiHe HAJCUIAHHA JO CJIiJY0r0 OpraHy
(bIKTUBHUX, IEPEKPYUYEHUX B1IOMOCTEH MPO 3JI0YHMH, PO HEMPHUUETHUX 10
HBOTO 0CI0, BCE 1I€ 3 METOI0 MEPEHAaBaHTAXKUTU CIIAYOTO ONEPaTHUBHOIO
iH(popMaIli€ro, 30UTHIUTH O0CAT BUKOHYBAHUX HUM TMEPEBIPOYHUX i,
NPOIECYANbHAX 3aXOiB, MaKCUMAJIbHO 3aTSATHYTH TEPMIHU JOCYIOBOTO
pO3CIIilyBaHHS Ta HAAATH HOMY 1HIIWN, XMOHUN HATIPSIMOK.
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3MICTOM HEIpaBAUBUX MMOKa3aHb MOKYTh OyTH 1 HOCHUJIAHHS AOIHUTY-
BAHOTO Ha HEICHYIOYi 00CTaBMHHM, SIKI HAUEOTO MPUMYCHIN BUMHUTH TMEBHI
nii (0e3aisUTbHICTh), HeTIpaBaKBE amidi, CKapru Ha CIAOKy HaM'siTh, CUMY IS
abo arpaBarlisi TXKKUX 3aXBOPIOBaHb.

3a takux o0cTaBUH €(EeKTUBHUM OyJie BUIYUYCHHS Ta JOCIHIHKCHHS
MEIUYHHUX JIOKYMEHTIB OCOOH, PU3HAYECHHSI KOMIUIEKCHOI CyI0OBO-MEINYHOI
a00 MCUXOJIOTO-TICUXI1aTPUYHOI EKCIIEPTU3H.

3asiBy HEMpaBIUBOro amidi CIIAYOMY JOIIBHO CIIPOTHO3YBATH 3a3/1a-
JIETi/1b, @ TOMY 3aJ1y4YUTH A0 JOMHUTY II€ OJHOTO CIIT40oro. Takuil po3kiaja
CHJI Ta 3aco0iB, 32 CHPUATIMBUX TEPUTOPIATHHUX OOCTaBUH, AACTH 3MOTY
IPYyTroMy CIIJ40MY, MOXKIMBO JO 3aBEPIICHHS JTOMUTY, BUIXaTH Ha Micle
NOCHJIAHHA BIJMOBIIHO 110 ajibi 1 mepeBipUTH HOTO BIPOTiTHICTD.

CydacHa KpUMiHaJTICTUYHA TAKTUKA SIK CHCTEMa HayKOBO-OOIPYHTO-
BaHUX IIOJIOKEHb 1 PEKOMEHJAIii 0a3yeTbcs Ha JOCATHEHHAX Yy Tary3i
TICUXOJIOT1], a OT)KE, CTAHOBHUTH JOCTATHINA apceHa MOMIIMBOCTEN MOOIaHHS
NEPENIKOHKAHHA PO3CIIIyBAaHHIO TAaKOi CKIIAIAHOI KaTeropii 3J0YMHIB, SIK
exoHoMiuH1. [IpoTe cepen HayKOBLIB TPAIUISIOTHCS PI3HI MOTISAM HA BU3HA-
YEeHHS TPOTHUIIT PO3CIIiTyBaHHIO, Kiacupikariio ¢opM Ta MpUHOMIB IPOTHUILI,
a TaKOX BIIMOBIAHKUX 3ac00iB X HeHTpaiizalii Ta momonanus [15, c. 479].

BBakaemo 3a 1ouisibHE PO3’CHEHHS MPABOBUX HACHIJIKIB YXUJICHHS
BiJl MIPABAMBUX IOKa3aHb OKPEMHX KaTeropiil JONMUTYBAHMX, iX 1HIIOI He-
NPaBOMIPHOI MOBEIHKH, TPOTE HE MEHI €()EeKTUBHUMH MOXKYTb OyTH i 1HII
TaKTUYH1 TPUMOMH BIJTUBY Ha TaKMX OCI0 M1l 4Yac MPOBEACHHS IOMUTIB:

» KOPOTKOTpHBaja PO3MOBa 3 JOMUTYBAaHUM Ha JPYTOPSAHY TEMY,
110 CIPUSATUME HAJIAr0JKEHHIO 3 HUM IICUXOJIOTTYHOTO KOHTAKTY;

» HamnoJjeryiMBe 3’sCyBaHHA MNPUYMH Ta MOTHBIB HEMpaBAWBUX
NOKa3aHb JIONMMTYBAHOI'O Ta MEPEKOHAHHS BIIMOBHUTHUCH BiJ Takoi (opmu
HEePELIKOKAHHS PO3CIIiAyBaHHIO;

» BHUKOPHCTAaHHS MO3UTUBHUX SKOCTEH, 3aCIyT, €MOIIiHOI Hampy-
YKEHOCTI TOMTUTYBAHOI 0COOH;

» OTOJIOLICHHS BUKPHBAIOYMX I[OKAa3aHb 3a MaTepiajaMH Ipo-
BaJDKEHHSI, €KCIIEPTHUX BUCHOBKIB, TOBIJIOK CIICIIQTICTIB Ta 1H.;

» BHUKOPUCTaHHS (PaKTOpa panToOBOCTI U BUKPUTTS HETMPaBAUBUX
NOKa3aHb;

» TOBTOPHUI JOMUT 3 OOMEXEHWM KOJIOM IHTaHb, iX JeTai-
3alli€l0, YTOYHEHHSMM, BCTAHOBJIEHHSIM CYTTEBHX CyINEpEYHOCTeW Ta iX
HaBMHUCHOI'O XapaKTepy.

JUis IoJ0aHHs NEPENIKOKAHHS PO3CIIAYBaHHIO TAKOX BAXKIMBUM
OyJne BUSBJICHHS JijJepa MPOTHUIIFOYOI CTOPOHM, a 3a JIOCTaTHIX Ha TO
IPaBOBUX I1JICTAB, 3aCTOCYBAHHS /10 HHOI'O IIEBHOTO 3a1I001)KHOTO 3aX0.y.

He menme yBaru ciijg OpuAUIMTH 1 0co0aM, SIKi CXUJIBHI JIO CIIiB-
mparti 31 CJJICTBOM, MPOTE OOSITHCSA MOMCTH, MEepeciayBaHb 3 OOKY KepiB-
HUIITBA, 1HIIMX 3aIlIKaBICHUX OCI0, PO3ToJocy iX CBIIOMOI TpOMaIIHCHKOT
no3uilii. 3a Takux oOCTaBWH, BIAMOBIAHO A0 M. 8 cT. 66 KpuminaisHOTO
MPOIIECYAIbHOTO KOJIEKCY YKpaiHu, CIiauuii 3000B’s3aHUN 3a0€3MeuuTH
ONTUMAaJIbHI YMOBHU O€3MEKH s TaKoro cBijaka [16].

52 ISSN 2616-6100. 30BHIIIIH TOPTiBAS: €KOHOMIKa, (piHaHcy, mpaso. 2019. Ne 1



IIYBAIYHE ITPABO

VY mepeniky 3aBIaHb MIATOTOBKH CIIAYOTO 10 JOMHUTY ITiI03PHOBa-
HOTO TMPIOPUTETH HAIEXKaTh 30MPAHHIO BUXIJTHOT XapaKTEepU3yrouoi 1HPop-
Marlii, O3HaOMJIEHHIO 3 JaHUMH PO 0CO0Y JOMUTYBAaHOTO. Taka Xapakre-
pusytoua iHpopmallisi cnpusTuMe OOpaHHIO0 €(PEKTUBHOI TAKTHKU JIOTUTY,
BU3HAYEHHIO MPABUIHLHOCTI OLIIHKU HOTO MOKa3aHb.

OTxe, pe3yJbTaTUBHICTh JOMUTY MOYMHAETHCS HE TOJ1, KOJIU JTOMH-
TyBaHHUM CUJIUTH TIEPe]] CIAITIUM, a 3HAYHO PaHiIlle, MiJl 9ac MiAITOTOBKU J0
HBOTO. 3MICT TaKOi MiITOTOBKY 3aJICKUTh BiJI BUIY Ta 00CTAaBUH BUMHEHOTO
37I0YMHY, PUC XapakTepy JaonuTyBaHoro. Ciiquuii TOBUHEH 0Ope 3HATH BCl
Marepiaau CrpaBH, OyTH CIIPOMOXKHHMM IIBHJKO 3HAWUTH HEOOXIAHI BiIO-
MOCTI, 110 3HIBEIIOIOTh MPOTH/II0 JOMUTYBAHOTO Yy BCTAHOBJICHH] ICTUHH.

Cxoxoi1 Touku 30py gotpumyeTbes 1 B. O. KonoBanosa, Bii3HaYar0uu,
10 0COOMBOCTI BUBYEHHSI JaHUX MPO 0COOY JOMHMTYBAHOTO — 1€ JisIbHICTD
CIIIIYOTO, sIKa TEPEeBaXHO MepedyBae 1Mmo3a MpolecyallbHOIO ii periiaMeH-
Taliern. A oTXxe, JlaHl PO KOHKPETHY OCO0y CIHiTUUil OTPUMYE 3 PI3HHX
JoKepes, 30KpemMa TUX, 1110 MaloTh SIK IpoLeCcyallbHUN, TaK 1 HEMpollecyaib-
HUH Xapakrep. TakuMu JaHUMU € MaTepiaal KPUMiHATBHOTO MPOBAKECHHSI,
NOKa3aHHs CBIJIKIB, XapaKTepPU3yI04i JOKYMEHTH, iH(opMallis, OTpIMaHa 3a
pe3yJibTaTaMu ONEPATUBHO-PO3IIYKOBOI AisIbHOCTI [17, ¢. 47, 65, 66].

BucnoBku. CxiaaHi BiMCHKOBO-TIONITHUYHI Ta €KOHOMIYHI YMOBH
B KpaiHl YCKJIQIHIOIOTh KUTTS BCIX WICHIB YKPATHCHKOTO CYCILJIbCTBA. AJie
3HaXOJUTHCS YUMAano 0ci0, sIKI CUCTEMaTU4YHO, a00 3a MepIili Harogu He
YIYCKalOTh MOXJIMBOCTI MOKpAIIUTH CBO€ MaTrepianbHe W (piHaHCOBE cTa-
HOBUIIIE [UIIXOM MPOTHUIIPABHOTO 3aBOJIOIIHHS Uy KM MaiHOM, KOIIITaMHU,
HacamIepe/ Jep>KaBHOI Ta KOMYHaJIbHOI (JOPM BIACHOCTI.

Bucoka npuOyTkoBicTh 0Oi3HECY B Tany3i (hiHaHCOBO-EKOHOMIYHOI
JISIIBHOCTI € CIOHYKaJIbHOK OCHOBOIO MIABHUINEHOT TiHI3awii Iii€i cdepu,
1 IK HACIIZOK YYMHEHHS PI3HOMAaHITHUX TOCMONAPCHKUX 3JI0BKMBAHb, PO3-
KpajJaHb Ta IHIIUX MPABOMOPYIICHb.

Heabusikoi mkoy 3aBAat0Th 1 KOPYIIIIHHI CKJIa0BI €KOHOMIYHOI 3J10-
9UHHOCTI. CIoCTepIiraeTbCsi BUCOKHM piBEHh KOPYMITOBAHOCTI CITY>KOOBHX OCI0
HIANPUEMCTB, YCTAHOB, OpraHi3alliii Ta JAep:KaBHUX KOHTPOJIOIOYMX OpraHiB,
SK1 IPOHM3aH1 TEHETaMH TIHBOBUX CXEM He JIMIIE 3 (PIHAHCOBUMU, KOMEPIIiii-
HUMU CTPYKTYpaMH, aJie i OpraHi30BaHUMHU 3JIOYNHHUMHE yTPYTIOBAHHIMH.

KopynuiiiHi YMHHUKY NiABUILYIOTh CTYMiHb CYCHIUJIbHOI HeOe3MeKH
E€KOHOMIUHUX 3JI0BKMBAHb Ta X JTOOIOBaHHS BULIIUMHU CITy>KOOBUMH 0COOaMH,
PI3HOMaHITHUX (OPM MEPELIKOKAHHS 1 TPOTUIIT MPABOOXOPOHHUM I HILIUM
Jep’)KaBHUM OpraHaMm y BUKPUTTI Ta NPUIIMHEHHI 3JI0YMHHOI (P IHAHCOBO-
rOCIIOAAPCHKOl MiIsUTBHOCTI Ta MPUTATHEHHI BUHHUX JI0 KPUMIHAIBHOI Bif-
IIOB1IAJIbHOCTI.

Cepen cyO’ekTiB BUMHEHHS E€KOHOMIYHHMX 3JIOYMHIB HacaMmIiepes
JOIITFHO HAa3BaTH KEPIBHUKIB PI3HUX JAHOK YTMPABIIHHS, a TAaKOXK I1HIIUX
CiIy00BHX 0Ci0, SKI B CHCTEMI T'OCIOJAPIOBAHHS BHUKOHYIOTH OpraHiza-
iHO-pO3MmopsAI4l 200 aAMIHICTPATUBHO-TOCTIOAAPCHKI (DYHKITIT.
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TumnoBa oco0a €KOHOMIYHOTO 3JIOYHMHIIS, il CTAaTyC KepiBHHUKA abo
1HIIOT CITy>K00BOT 0COOM B3a€MOTIOB’s13aH1 3JIOYMHHUM YMHUCJIOM Yy CHCTEMI
TOCIOJIaPIOBaHHs, € OCHOBHMMH €JIEMEHTaMH BIUIMBY Ha (OpMYyBaHHS
HECTIPUSATIMBUX CIIJUUX CUTYAIll y X0/l TOCYAOBOTO pO3CiyBaHHs. Taxi
0c00M MaKCHMaJIbHO BUKOPUCTOBYBATUMYTh CBOi aMiHICTPATUBHO-PO3IIO-
PS4l MOMIIMBOCTI JUIsl MPOTUALT PO3KPHUTTIO 1 PO3CIIAYBAHHIO 370YHHY .

EdextuBHICTh pOBEACHHS CIITUMX (PO3LUIYKOBUX) NIil, HAacamMrepena
JIOTINTIB, 3aJI€KATUME BiJl TOTO, HACKUIBKU CIiAYUN OOI3HAHUN 3 OKPEMHX
NUTaHb, HANPUKIIAA, TEXHOJOTil BHPOOHHUITBA, (PIHAHCOBO-TOCIONAPCHKOI
TiSTBHOCTI TIEBHOI yCTAHOBH, OpraHi3aiiii.

HaiiGinpim cxmaHuMu, a TOMY BHBR)XXCHHMH, TaKTHYHI PIIICHHS,
omepartlii i KOMOIHAIII CIIAYOrO € HA MOYATKOBOMY €Tari PO3CIIiTyBaHHs,
KU JOCUTh HETPUBAJIHM, MPOXOJUTh B YMOBaX HABMHCHUX 1 HEHAaBMUC-
HUX (IPUPOAHUX) 3MiH YK€ C(HOPMOBAHOI CIJIITOBOI KAPTHHH.

Jlxepena KpUMIHAIICTUYIHO-BXIIMBOI 1H(POpMALIT 30CepeKeH] y 3MICTi
TaKUX HEBIIKIAIHUX 1 TIEPIIOUEPTOBUX CIITIHX (PO3IITYKOBUX) Mdil, SIK OTJISIIH,
oOIIyKH, MpoTe HAWOUIBII 1H(QOPMATUBHUMH, CKIAJHUMHU 1 YUCICHHUMU
€ JIONHTH, sIKi 0€3 3BOJIIKaHb HAJIGKHUTh CIUIAHYBAaTH Ta ONEPATUBHO MPOBECTH
3 ONTUMAIBHUM 3aCTOCYBAHHIM TaKTUYHUX MTPUHOMIB, OTepariiii 1 KoOMOIHALIIH.

CIINCOK BUKOPUCTAHMX AXKEPEA

1. Koncrurymist Ykpainu: 3akoH Ykpainu Big 28 yepB. 1996 p. Ne 254k. Bioomocmi
Bepxosrnoi Paou Yxpainu. 1996. Ne 30. Ct. 141.

2. I'enepaiibHa MpOKypaTypa Ykpainn. Odimiitamit Caur. URL:
https://www.gp.gov.ua/ua/statinfo.html.

3. 3amotompkuii A. [I.  OcCHOBEM METONMKH pO3CIiAYBaHHA 3JT0YMHIB y  cdepi
Oynisuuirea. Kuis: Hai. akan. BHyTp. ciipas, 2018. 320 c.

4. Huxndopuyk JI. 1., Yepnsscokuii C. C., Tarapo O.10. Tta im. OcobmmBocrTi
MIPOBaKEHHS HEeTJIACHUX cimiauuX (po3mykoBux) mid. Kuis: HABC, 2014. 112 c.

5. HaykoBo-npakTnynuii koMeHTap KpuMiHampHO-IIpoLecyalbHOTO KOACKCY YKpaiHu.
3pa3ku mporecyarbHUX JOKYMEHTIB Y KpUMiHAJIBHOMY TMPOBAKEHHI; 3a 3ar. pei.
B. B. Uepnes ta C. C. Uepnsscbkoro. Kuis: Llentp yuboBoi miteparypu, 2017. 988 c.

6. Tapan O. B., UYepnsBcokuii C. C. IIpoOnemMn MeTOIWKH pPO3CIiAyBaHHS 3JIOYUHIB
mpotu Oe3meku BUpoOHUIITBA. HaykoBi mpami HarioHamsHOTO —YHIBEPCHTETY
«Opnecpka ropuauuHa akagemis». Oneca, 2017. C. 349-353.

7. Yepnsscwkuii C. C., Hekpacos B. A. [lutanHs nmpoTufii 310YMHAM, IO CTOCYIOTHCS
¢inancopux iHTepeciB Ykpainu Ta €Bponeiicbkoro Cotozy. Hayxosuil gicnux
Hayionanvroi akademii enympiwnix cnpag. 2018. Ne 3 (108). C. 11-24.

8. Kopanmbckwmii B. C., Koctenko O. M., Cemakos I'. C. Kpuminomoris. Kuis: FOpiakom
InTep, 2017. 344 c.

9. CanreBckuiit M. B. OCHOBbI METOIMKH paccIeIOBAHUs JEraau3alud JIEHEXHBIX
CPENCTB, HAXUTHIX He3akoHHO. Xapbkos: 3Hanue JIT/I, 2000. 19 c.

10. Becenncbkuii B. K., 3aB’sutoB C. M., IlsackoBcekuii B. B. CyuyacHi MOXIHBOCTI
BHKOPHCTAHHS JaHUX IPO CIOCIO BUMHEHHS 3JI0YMHY B OOpPOTHOI 31 3JIOYHHHICTIO.
Kuis: KHT, 2009. 160 c.

11. daBunenko B. C. OOcTtaBuHM, WO WiIJIATalOTh 3’SCYBaHHIO, Ta OCOOJIMBOCTI
MOPYLICHHS! KPUMiHAIBHUX CHpaB NpO NPHUBIACHEHHS, po3Tpary abo 3aBOJNOAIHHS
qy’)KMM MaiHOM IUIIXOM 3JIOBKHBAaHHS CIyX0OBOIO 0OCO0OIO0 CBOIM CIIy:KOOBHUM
craHoBHIeM. Bichux npoxypamypu. 2010. Ne 3 (105). C. 68-73.

54 ISSN 2616-6100. 30BHIIIIH TOPTiBAS: €KOHOMIKa, (piHaHcy, mpaso. 2019. Ne 1



IIYBAIYHE ITPABO

12. Kyszbmiuos B. C., ITupir 1. B. Bukopucranss crierialbHuX 3HaHb MPU PO3CITiTyBaHHI
PO3KpaJaHb BAaHTAXIB Ha 3aJII3HUYHOMY TpaHcropti. J1.: JIHinpor. AepK. YH-T BHYTD.
cnpas; Jlipa JIT/, 2008. 168 c.

13. Yepnssepkuit C. C. 3mounHn y cdepi OaHKIBCBKOTO KpeAWTyBaHHS (IpoOieMu
po3ciigyBanHs Ta monepemxerns). Kuis: KOpiakom [uTep, 2003. 264 c.

14. Nasunenko B. C. Kpuminanictuune 3a0e3neueHHs 3’ ACyBaHHsI 00CTaBHH OJICPIKAHHS
HEMpPaBOMIpHOI BHUTOIIU CIY:KO00BOIO 0oco0or0. FOpuduunuii yaconuc Hayionanvuoi
akaodemii euympiwnix cnpag. 2017. Ne 1 (13). C. 36-47.

15. Yepnsscekuit C. C. dinaHcoBe mIaxpaiicTBO: METOIOJIOTIYHI 3acaly PO3CIiyBaHHS.
Kuis: Xaii-Tex IIpec, 2010. 624 c.

16. KpuMiHanbHUi poriecyanbHui Kogeke Ykpainu Bix 13 kBiT. 2012 p. Ne 4651-VI, pen.
cranom Ha 05.08.2018. Bioomocmi Bepxoenoi Paou Ykpainu. 2013. Ne 9-13. Cr. 88.
URL : http://zakon.rada.gov.ua/laws/show/4651-17.

17. Konosanosa B. E. [lonpoc: TakTuka u ncuxonorusi. Xapbkos: Koncym, 1999. 157 c.

Cmamms naodivuiia 0o peoakyii 22.10.2018.

Davydenko V. The tactic of exposing false testimony in the investigation of
economic crimes.

Background. According to Article 67 of the Constitution of Ukraine, the citizens
of Ukraine shall duly carry out their obligations with regard to paying taxes and levies in
accordance with the procedure and to the extent established by law.

However, in the complex military-political and economic circumstances in the
country there are quite a few individuals who either systematically or given the chance
take the opportunity to improve their material and financial standing by unlawful
misappropriation of somebody else’s property, and funds, primarily state and community
property. The legal scholars face a complex task of solving the problems of investigation
of economic crimes, creating forensic methods of influencing the exposure of false
testimonies and other forms of investigation obstruction.

Analysis of recent researches and publications. Certain issues of scientific
support of the investigation in the economic field were researched by V. P. Bakhin,
V. V. Vasylevych, O. M. Dzhuzha, V. S. Kovalskyi, O. H. Kolb, V. O. Konovalova,
V. S. Kuzmichov, D. Y. Nikyforchuk, I. V. Pyrih, M. V. Saltevskyi, S. S. Cherniavskyi and
other Ukrainian forensic legal scientists.

The aim of this article is to examine the problems and formulate proposals for the
optimal overcoming of the obstruction of the investigation of economic crimes.

Materials and methods. The research methodology rests upon a set of philosophical,
general scientific and special approaches, principles and methods of cognition. In the
process of work, the following methods were used: dialectical, formal-dogmatic, comparative
legal methods, the method of structural and system analysis.

The provisions and conclusions of the article are based on empirical research,
personal observations and practical experience of the author in the public prosecution
system, the examination of academic papers, analysis of legal literature and legislative acts.

Results. It is the financial and material background of certain economic domains’
that constitutes the subject matter of unlawful infringements of economic criminals. As
a result of this, given that such crimes are mercenary, they substantially prejudice the
relations in economic field. The following typical subjects of their study should be named
in the first place: the heads at different levels and other officials performing organizational
and managerial as well as administrative and economical functions. This also may be the
individuals who were entrusted with somebody else’s property or managed it, for instance,
according to the qualification under Article 191 of the Criminal Code of Ukraine. Such
individuals utilize their administrative and managerial powers to the fullest extent in
order to obstruct the detection and investigation of crimes.
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At their disposal is the whole range of required financial and economic
documentation and the possibility of its forgery or destruction are not excluded. And
finally, the criminals in the economic field are for the most part well-informed, highly
qualified professionals with experience in embezzlements and other types of abuse of
office; hence they have sufficient subjective capacities for the professional preparation,
commission, and further concealment of the crime.

Conclusion. The typical personality of an economic criminal, his or her status as
the head or that of another official are interconnected with the criminal intent in the
system of management, and are basic elements of influencing the formation of unfavorable
investigative situations during the pre-trial investigation. The corruption elements of
economic crimes should not be overlooked as well.

The effectiveness of carrying out the investigative (search) actions and particularly
interviews, depend on the investigator’s awareness in certain questions, for instance the
production technology, financial and economic activity of a certain institution or organization.

The sources of forensically important information are concentrated in the essence
of the urgent and primary investigative (search) measures such as visual examinations
and searches. However the most informative, difficult and numerous are the interviews
which should be planned and carried out without delay and with optimal use of tactical
methods, operations and combinations.

Keywords: economical criminality, investigative situation, forms of counteraction
to investigation, obstruction of investigation, false testimonies, corruption, proving
circumstances, tactical methods.
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MIZKHAPOZHO-IIPABOBE PET'YJIIOBAHHA
CTBOPEHHA KOMIIAHII ¥ CIIIA

Ilpoananizosano ma euokpemieHo ocHosHi emanu peecmpayii 0isnecy y Cnony-
yenux LlImamax Amepuxu 6i0nogiono 00 6uMoO2 3aKOH00A8cmea Kpainu. /{ocriodicero
ocobusocmi peecmpayii y nesnux wmamax (/{enasep, Horo-Uopk).

Knwuyosi crosa: koMmasis, KOpopailis, TOBAPUCTBO 3 OOMEKEHOK BiJIIOBi-
JTJTBHICTIO, aKI[IOHEPHE TOBAPUCTBO, 3aCHOBHUKH, OeHeiliapH.

Hnvuenko A. Mesxtcoynapoono-npaeosoe pe2yauposanue co30anus KOMRaAHuu
6 CILLIA. [Ipoananuzuposarsl u evloesieHbl OCHOBHbIE dSmansl pecucmpayuu busteca ¢ Coedu-
Hennvlx LLImamax Amepuxu ¢ coomeemcmeauu ¢ 3akOH00amerbcmeom cmpansvl. Hccredosa-
Hbl 0COBeHHOCU pe2ucmpayui 6 onpedenennvlx wmamax ([Jenassp, Hoio-Hopxk).

Knwuesvie cnosa: KOMIIaHU, KOopropaius, O6H_[6CTBO C OI‘paHH‘lCHHOﬁ
OTBETCTBCHHOCTBIO, AKITUOHCPHOC O6H.ICCTBO, yupeauTeiiu, 6CHC(I)I/ILII/IapLI.

IlocTanoBka npodaemu. BpaxoByroun mporecu aeodopusarii mo
BCHOMY CBITY, OJIHUM 3 HAaWBaXJIUBIIMIUX MUTaHb JUIsI OcHedimiapiB € mpa-
BWIbHMNA BHOIp topucaukiii. TeHneHmis peectpaiii BIacHUKaMu Oi3HECy
B IHIIIM KpaiHi, SK MpPaBUIIO B OQPIIOpax, MOTPOXU BIAXOIUTH y MUHYIIE,
OCKUIBKHU BCE€ OUIbIIE PO3BUHEHUX KPaiH BUCTYIAIOTh MPOTHU 1HOTO, 3aIPO-
Ba/KYIOUM PI3HOTO POAY CaHKIIII 10 KIHIIEBUX OeHediliapiB Ta OMoAaTKy-
BaHHS OTPUMAHOr0 HUMU NMPUOYTKY. ToMy i MIANPUEMIIIB, XTO TIPUIHSIB
pillleHHSI 3apeecTpyBaTH IOpUAMYHY ocoOy abo iHmMA BHI CyO’ekTa
MIAMPUEMHULIBKOT JISIBHOCTI HE B YKpaiHi, MOTPIOHO BpaxyBaTH Oarato
MOMEHTIB JIJI TOTO, 1100 iX O13HEC MisIB y MPaBOBOMY IOJI.

Anminictpanis [Ipesunenta CIIIA Jonansaa Tpamma crnpoOyBana
KapAUHAJIBHO pedopMyBaTH MOJATKOBY CHUCTEMY KpaiHu, 100 3polOutu ii
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HabaraTo MpUBaOIUBIIIOO /IS IHBEeCTHINH Ta mianpuemauirea. Cenar CIIA
20 rpyanst 2017 p. miarpumaB macmtabHy nogatkoBy pedopmy [1]. Lle oqne
3 HAMCYTTEBIINIUX HOBOBBEJCHh B aMEPUKAHCHKIM MOJATKOBIM CHUCTEMI 3a
OCTaHHI1 IEKUTbKA ACCATUIIITH Nepeidavae 3MEHILICHHS (heIepaIbHOTO MOAATKY
Ha npudyToK 3 35 10 21 %. Y takomy Bunanky CIIA mMoxyTh cTaTu ayxe
NpUBa0IMBOI0 y TOJATKOBOMY IUIaHI HOPUCAMKIIEI cepell HaOuIbII
PO3BUHEHUX JEPKaB, MO CYTTEBO IMiJIBUIIUATH NPUBAOIUBICTh KpaiHU ISt
1HO3eMHUX 1HBECTHUIIIM. A TOMY NMUTaHHS peecTpailii Ta (yHKIIIOHYBaHHS
xkommnaniii y CIHIA Halyno akTyalbHOCTI.

AHaJII3 OCTaHHIX JOCTiIKeHb i myOuaikamiii. He3Baxkaroun Ha Beu-
KU TIONUT Ta MPOIMO3ULII0 IOPUANYHUX MOCIYT 3 BIAKPUTTS Ta Oprasizarii
Oi3HeCy Ha TepuTOpii IHIIMUX KpaiH, TPYHTOBHUX BITYM3HSHUX HAyKOBUX
JOCIIKeHb Y 11K cdepl He Tak Oarato. Lle moB’s3aHO K 3 HEOOXIAHICTIO
BIJICJIITKOBYBATH MOCTIiHI 3MiHM Y 3aKOHOAABCTBI 1HIIUX KpaiH, TaK 1 THM,
10 ¢axiBIsSIMK y 1iH cdepi € epeayciM MPaKTUKYIOUl IOPUCTH Ta aJBOKATH,
AK1 HE MalOTh TOTPeOU B HAMMMCAHHI HAYKOBUX CTATEH, TUCEPTaLliid TOIO.

Cepen HayKoBHX pOOIT, IKi O TUM YM 1HIIIUM YHHOM TOPKAIUCH MUTaHb
CTBOPEHHS Ta ()YHKIIIOHYBaHHS IOPUIMYHUX OCIO B 1HO3EMHUX FOPUCIUKLIAX,
cuig Buaumtu npami: FO. XKopHOKysi, sSIKME JOCTIKYIOUM KOPIIOPAaTUBHI
BIJIHOCHHHM, TAKOXX NPHUAUIUB yBary MOPIBHSJIBHOMY AacleKTy Cy4acHOTO
3akoHomaBcTBa Ykpainu ta €C mono kopmopauiii [2]; A. Camycs, sxuii
JOCHIIUB Kiacudikailiro TopropensHux Mapok y mpasi CIIIA Ta Ykpaini [3];
K. KroHctnep, sxa okpeciuniia 0COOIMBOCTI MPEICTaBHUIITBA HIMEIBKOTO
TOBApPUCTBA 3 0OMEXEHOIO BIMOBIAANBHICTIO [4]; . AnaapeBa, SsKuii JOCTIIUB
POJIb KOPIIOPATHUBHOTO JIOTOBOPY (YTOAM aKIliOHEPIB) 3a HIMEILKUM MPaBoM [5];
T. CinbBa, sika nopiBHsu1a komnasii 3a npaBom CILIA ta bpasuuii [6].

MeTor CcTaTTi € KOMIUIEKCHHI aHali3 MPaBOBOTO PETYJIIOBAHHS
OCHOBHHX eTamiB peectpariii 06i13Hecy y CLIA.

Marepianu ta metoau. TeopeTuuHy OCHOBY CTaTT1 CKJIaJId HayKOBI
npaii BITYM3HSHHUX Ta 3apyODKHUX BUEHHUX, K1 JOCIIKYBaJId MpoOieMu
CTBOPEHHS Ta (DYHKITIOHYBAaHHS IOPHIUYHUX OCIO BiAMOBIIHO /IO 3aKOHO/IAB-
ctBa CIIIA, Vkpainu Ta iHmMX aepkaB. TakoX NMpW HaMMCaHHI CTaTTI
BUKOPUCTAHO (pistocopchKi MEeTOAM Mi3HAHHS (HAIPUKIIAJ, JIQJICKTUIHUIA),
3araJbHOHAyKOBI (aHaji3 Ta CUHTE3, MOJCIIOBaHHS, aOCTparyBaHHsS) Ta
CIeliaJIbHI METOJM, IO 3aCTOCOBYIOTHCS MpPH TIyMau€HHI HOPM IIpaBa,
MPOBEJICHHI MOPIBHSUIBHO-TIPABOBOIO aHATI3Y.

PesyabTaTin gociaigxennsi. [lepen TUM K CTBOPUTH KOMIIAHIIO
y CHIA, 1i 3aCHOBHUK NOBMHEH BIANOBICTH CO01 Ha LTy HU3KY NUTaHb,
a caMe: HaBiIIO WoMy B3arajii Oi3Hec B AMepwulli, SIKMM TaT 00paTH, Ky
oprasizamiifHo-TIpaBoBy (Gopmy 00patu, sKi OJIATKOBI aCTIEKTH BpaxyBaTH,
K HEe po3rojoiryBaTH iH(opmarllito npo cebe K BiIacHUKa Oi3HeCy, sIKi
NOTPIOHI TOKYMEHTH JUIsl peecTpalli, CKUIbKA MOTPIOHO Yacy Ta IpOILEH,
AK yoe3neunTu cebe BiJ IOPUIMYHUX PU3UKIB, K 3aXHUCTUTU CBIl OpeH[,
Ky Bi3y Kpallle OTpUMaTH TOUIO.
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Skimio BIAMOBIZATA HA TEPIIE€ MUTAHHS IIOA0 HEOOXIMHOCTI MaTH
BrnacHuil 613Hec y CHIA, To TyT MOXYyTbh OyTH Pi3HI MOTUBH, Ce€pel SKHX
nparnenHs nepeixatu g0 CIHIA, Buxijq Ha 1HO3EMHUN PUHOK Y BHITAJIKY
PO3IIMPEHHS MiAMTPUEMHUIIBKOT AISUTBHOCTI 00 MPOCTO Oa’kaHHS YHUKHYTHU
ONIPHIJTIOAHEHHS 1H(OopMallii Mo cede K KiHIeBOro OeHediriapa 1poro 6i3HecCy.

3rinno 3 ganumMu MB® [7] CIIA npoaoBxyroTh 3aiiMaTH OFHE
3 MPOBIAHUX MICHb y CBITOBIM ekoHoMmiul, nopsia 3 Kurtaem, SnoHiero,
Himeuyunnoro, Arrmiero. Y peritunary CitoBoro 0anky Doing Business 2018,
KU TIOPIBHIOE JIETKICTh CTBOPEHHS Ta BeleHHs Oi3Hecy, cepen 190 kpain
CHIA mnocigarots 6 wmicte [8]. Lle o3nauae, mo B CIIA myxe cipusTIUBe
peryJIfoBaHHs 1 JJOCTaTHBO JIETKO BECTH Oi3HeC. Y IiH KpaiHi 3HAXOIATHCA
Taki BCIM Bigomi iHdopmariiiai Openau, sik Apple, Google, Microsoft,
Facebook, mo npuBabiroe MaitOyTHIX iHBECTOPIB Ta O13HECMEHIB.

[Ipote mocrae nutanHs, kil ke 3 50 mWTaTiB 00paTH IS peecTpaiii
6i3Hecy. Sk mpaBuIo, CiiJl BAOMPATH IITAT, JIe KOMITaHisl OyI1 BECTU CBOIO
TISUTBHICTE O€3MocepeIHb0, TOOTO JIe TUTAHYEThCS PO3TalryBaTu odic, CKIaj,
YKJIaJIaTH JOTOBOPH, 3IIHCHIOBATH MPOAAXK TOIMIO. SIKIIO MIaHy€eThCSI BECTH
TUSUTBHICTh Y JEKUTBKOX INTaTaX, TO MOTPIOHO 3apeecTpyBaTUCS y HUX.
[Tomatku OyayTh CIUTadyBaTHCS caM€ B TOMY INTATi, 1€ BEACTHCS JISUTbHICTD,
1 loro BUMOTM MOXYTb BIJIDI3HATHUCS BiJi BUMOT IITaTy-peectpaiiii. Tomy
3 caMOro MoYaTKy Kpallle 3apeecTpyBaTHCsS B TOMY IITaTi, e KOMMaHis Oyze
MpaIfoBaTH Ta TUIATUTH MOJATKH, 1100 HE BUHUKJIIU JOIaTKOBI PEECTpAIiiiH1
Ta 1HII BUTPATH.

Hratu JlenaBep, HeBama, BaltoMiHI KOPHCTYIOTHCS MOMYJISPHICTIO
y Oi3HECMeHIB, sK1 IiKaBiaThes mianpuemMuunTBom y CHIA. V' JlenaBepi
3apeecTpoBaHi 66 % xommaniit 3 Fortune 500 [9], TOOTO OUIBILICTH TOMOBUX
KOMITIaH1{ 00MpaIl CBOEIO IOPUCAMKIIEIO LIEH ITAT, OCKUIBKM caMe BIH Mae
PO3BHMHEHE KOPIOPAaTHBHE IMPaBO 31 3HAKOBUMH MperieeHTamu. Hampukman,
AKIIO MDK aKIiOHEpaMH Ta JAUPEKTOPOM KOMIIaHIi BUHUKAE CHIp, TO BiH
paaime Bxe OyB BupimeHuid cyqom y JlemaBepi. ToOTO Bxke € MpeneaeHT,
AKUW BUpimrye 1ei cmip. TakuM 4yuHOM, 3a0e3medyeThbesl HaAIMHICTh Ta
nepeadoavyBaHiCTh MPABOBUX BIIHOCHH. XO0ua, Hapasi, 0arato iHIIMX IITaTiB
TaKOX PO3BHHYJHU CBOI MPAaBOBI CHCTEMH JO BHCOKOTO PiBHS Ta MOXYTh
3a0e3MeunTy BiTHOCHY Tepen0adyBaHICTh 1 HAIIWHICTh. Y IJIOMY MOKHA
cKazaTH, 10 mpaBo JlenaBepy 3axwuillae mpaBa Ta IHTEPECU MEHEIKEPIB Ta
MiHOpHTapHUX akiioHepiB. Ha mporuBary mpaBo Heio-Mopky Ginblie 3a-
Xuniae akuionepis. Ha moaiOH1 HI0aHCH BapTO 3BAXKATH Iy KE PETEIBHO.

[cHy!OTh TEBHI XMOHI AYMKH NP0 CKJIAJHOILI BIAKPUTTS Oi3HECY
B AMepHuIli, apke Uil IbOTO MOTPIOHO MaTH JUIUIOM TPO OCBITY Ta JOCBIJ
pobotu B CIIA, ane, sik moka3ye NpakTHKa, 11e a0COIIOTHO HE Tak. MokHa
CTBOPUTH, BECTU Ta MPOAATH CBii Oi13HEC B AMEpHIIl JOCTaTHHO MPOCTO.
Lle Mmoxe OyTu Oi3Hec, sk y Mexkax CIIA, Tak 1 MbKHapOHUHN, HAPUKITA,
30BHIIIHBOEKOHOMIYHA AISUIBHICTB Yy cepi TOpriBial. XTO 3BUK MpaltoBaTu
SK MPUBATHUM Mignpuemerib, Moxke BecTu OizHec B CLLIA B aHamorivuHOMy
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dopwmarti. [IpoTe 1e cmig poOUTH uYepe3 CBOIO aMEPUKAHCHKY KOMIIAHIFO.
[HImMM XuOHUM cymKeHHAM npo peectpauito 6i13Hecy y CIIA € nymka npo
o06oB’si3koBuil miepeizn no CIHIA Ha mocTiitHe Miclie TPOXUBAHHS, 10 HE
BIJIMOBITa€ AificHOCTI. X04a ocobaM, K1 xouyTh nepeixaru 1o CIIA, cTBo-
pEHHS BJIACHOI KOMIIaHIT TUIBKH JTOTIOMOKE, OCKUTBKH MOYKE CTaTH Baromoro
npuurHoo nepeizay ao CIIA.
Brnacna kommaHis HaJla€ MOXKIIMBICTE OOMEKUTH OCOOKCTY BIATIOBIAAIb-
HICTh 32 MIANPUEMHUIBKY ASUIbHICTH (1€ 3aJIEKUTH BiJ] OpraHizailiiiHo-
npaBoBoi Gpopmu). Ha maitHo, 110 HanmexuTh Qi3uuHii 0co01, KpeIUTOPH HE
3MOXYTh 3BepHYTHU cTArHEeHHs. Oco0a pU3UKYeE JIHIIE TUM, [0 BOHA BKJIajia
K BHECOK Y CTaTyTHUH KamiTaja cBOel koMmmaHii. [IpuaoMy MoxkHa B3araii
HIYOTO HE€ BKJIAJaTH, OCKUIBKHM BUMOT JI0 CTaTyTHOT'O KamiTally MOXE He
Ooyt. Takoxx koMmmadis nmoTpiOHa st OOPMIICHHS KOPIIOPATHUBHUX BiJIHO-
CHH, 1100 BU3HAYMTU BHECOK MailHa, BKJIIOYAIOUM 1HTEJIEKTYaJbHY BJIACHICTb,
HATOMICTh OTPUMaHHS KOPIIOPATUBHUX TpaB (equity).
Cepen opranizamiiiHO-npaBoBUX (HOPM MIAMPUEMCTB, IO PEECTPY-
toTbest B CHIA, ciijt BUIUIMTH TaKi:
» Sole proprietorship — npuBaTHUN TiANpUEMENb (IHIUBITYyaIbHE
H1JIPUEMCTBO);

» Partnership — napTHepCcTBO (TOBApUCTBO, KOMIIAHIsN);

» General Partnerships (GP) — mapTHEpCTBO 3 HEOOMEKEHOIO
BIITOBI1AIBHICTIO;

» Limited Partnerships (LP) — mapTHEpCTBO 3 0OMEKEHOIO BiJIO-
B1JTAJIbHICTIO;

» Joint Venture — cuiiyibHE TIANPUEMCTBO (HAIBHICTh 1HO3EMHOTO Ta
MICLIEBOT'O KaIliTamy);

» Corporation (Incorporation) — koprniopairtisi;

» Limited Liability Company (LLC) — KoMIIaHis 3 OOMEXCHOIO
BiamoBiganbHIicTIO [ 10].

Haii0inp11010 momyIspHICTIO KOPUCTYIOThCs kKopropaitii (Corp/Inc)
Ta KOMIIaHii 3 00MekeHo10 BianoBiganbHICTIO (LLC), OCKUTbKH 111 (HOpMH,
Ha BIAMIHY B1Jl TapTHEPCTBA Ta MPHUBATHOrO MIAMPHUEMII, HE Nepeadayda-
IOTh IIOBHOI MaifHOBOI B1AITOBIIAJILHOCTI 3aCHOBHHUKA.

LLC — ue aHajor yKpaiHCHKOTO TOBapHCTBa 3 OOMEKEHOKO BIJIO-
BiganpHicTiO (TOB), 6inbm cpustauBa Gopma a1 Manoro Oi3Hecy, siKa
HiIXOAUTH ISl TOTO, 100 MPOTEeCTyBaTH iCHyrouy Oi3Hec-ier0 (craprar)
Ha MPaKTULl. YYaCHUKH B LbOMY BHIIaJKy MarOTh OlablIe cBOOOIM, 1100
BPETYJIIOBaTH CBOI BITHOCHMHH, a TaKOX MeHIe (popmanbHocTeit. Hanpukian,
He 000B’SI3KOBO CTBOPIOBATH TIPABJIIHHS, MEHEHKEPOM MOKE OyTH caM y4acHHK.

Corp/Inc — 11e aHaJOT YKpaiHCHKOTO akKIiOHEpHOTo ToBapucTtra (AT),
o OuIbINe MAXOAUTH JIA BEIUKOro Oi3HECY, OCKUIbKM MaKCHUMaJbHO
BpEryJbOBaHa 1 MAKCUMaJIbHO MPUBAOJIMBA JIJIsl 1HBECTOPIB Ta KPEIUTOPIB.
OTtxe, KO0 0coba TUTaHye 3allydaTd (piHAHCYBaHHS HAHOIMKYMM YacoM,
TO Kpamie oOupaTH KOpPHOpallito, SKIIO * Hi, TO MPOCTIIE Ta JEIICBILIE
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MOXe OyTH KOMITaHisl 3 0OMEXEHOIO BIAMOBIAAIBHICTIO. YUYaCHHUKOM 000X
BapiaHTIiB MOke OyTH (i3uyHa Yu OpUIUYHA 0c00a, SK PE3UJEHT, TaK
1 Hepe3uIeHT. Y TOM ke yac € 00OMeXEeHHS 11010 BIACHUKIB C-KOpIOpaIlii.

Kopnopanii MoxxyTs OyTH ABOX THUIMIB:

» «Cy» Corporation — xopnoparlisi (HeMae 0OMEXEHb 10 KUTBKOCTI
aKI10HEPIB);

» «S» Corporation — xopnopariisi (Mae oomexxenHs g0 100 ax-
1I0HepiB, akmioHepu — ¢i3uuHi ocodu (rpomaasuu CIIIA abo
pesunentu CIIA).

Takum yuHOM, BUKOPHCTaHHS S-KOpropariii € 0OMeXeHUM, 0COOIMBO

JUISl 1HO3eMIIIB. Y TOM e 4ac BCl 11 OOMEXEHHS BIACYTHI y 3BUYAHIN
C-kopriopaiiii, sika MiIX0AUTh 1 IJI 1HO3EMIIIB.

ITin gac peectpartii Bunaethbes ceprudikar. Hanpuknaza, mpu peectpartii
Koproparlii — cepTudikar npo peecrpaitito puaudHoi ocodu (Certificate of
Incorporation) [11]; ToBapucTBa 3 ooMexeHor BianosinanbHicTiO (Certificate
of Limited Partnership) [12]; Yroga (ctatyT) npo 3acHyBaHHs (Articles of
Organization) [13].

JIJist MATOTOBKU Ta OTPUMAHHS IHMX JOKYMEHTIB 3aKOH HE BUMAarae
npodeciiiHoi MiArOTOBKH, X04Ya HaBiTh HA IUX JOKYMEHTaX HaIKMCaHO, L0
Oa)kaHO 3BEpHYTHCS J0 aJIBOKATIB 3a JOIMOMOTOI0.

Pasowm 3i crBopennsim komnanii y CHIA nocrae nuranns ii pinancy-
BaHHA. TyT MpalOOTh Taki IHCTUTYTH, SK mMailoBe Ta OoproBe ¢i-
HAHCYBaHHS, a TaKOXX TPaHTH. TakuM YHHOM, MOKHa (piHAHCYBaTH CBOIO
KOMIIaHII0 SIK CAMOCTIHHO, TaK 13 3aJy4€HHSM CIT11B3aCHOBHUKIB, IHBECTOPIB,
OnmaromiHUKIB 1 T. . MOXKHA 3aTydaTH 1HBECTHIIIT HA PI3HUX CTafisIX Ol3HECY.
Ie MOxyTb OyTH aHTENbCHKI 1HBECTHIIT, KpayA(aHauHT, BeHIYPHHUI KariTal,
MPUBATHUM KamiTaja, IEPBUHHE PO3MIIIEHH akiii. TyT BaKJIMBO HAromio-
CUTH, IO /10 3aJIy4€HHsI 1HBECTULINA CIIIJl MPOBECTH IOPUIUYHY MEPEBIPKY
(legal to diligence) Bamoi koMaHii Ta miArOTYBaTH 11 10 MPOMO3UIILi.

[Ile ogHMM Ba)KJIMBHM THTAHHSM JIJIs 3aCHOBHHKIB € TTUTaHHS TPH-
BaTHOCTI. Yn OyayTh iHIII 0coOM 3HATH, IO Ta Y iHIIA 0c00a BOJIOAIE
komnaniero B CIIA. € moau, siki He 6aKaroTh pO3KpUBaTH 1H(OPMALIIIO TTPO
cebe sk BracHUKa Kommadii. [le Moxke OyTu uepes3 HasiBHICTh Y HUX MEBHUX
3000B’s3aHb, OOPriB UM iHIMX puunH. Peectparis kommanii y CIIA Hanae
MOJKJIMBICTh HE PO3KpUBATH HeOakaHy HpuBaTHY iH(popmariro. Hanpuknaz,
y Heto-Hopky npu peectpanii LLC He NOTpiGHO BKa3yBaTH y4aCHHUKIB KOM-
naHii. Y To# ke yac ciia BKa3aTH Taki Bl ocoOu: opraHizarop (organizer)—
TpeTst oco0a, HaNPUKIIAJ, aJIBOKAT Ta 3asBHUK (filer) — TpeTst ocoba, HaIPUK-
naj, agBokar. TakuMm urHOM, 1100 HE BUCBIT/IIOBATH 1H(QOpMaIliio mpo cede
MOJKHA BKAa3aTH 3asBHUKOM Ta OPraHi3aTOpOM TPETIO 0COOY, SKOI0 MOXeE
OyTH aJIBOKAT, 110 PEECTPYE Ballly KoMIaHito. BiH Moxe Bkazatu cede, CBOIO
dipmy Ta cBoro aapecy. Moro nani GyayTh (irypyBaTH y IOJaHOMY CTaTyTi.
Skmo xT0-HeOyAb OTPUMAE HOTO KO0, TO MOOAUUTH JIHIIE iM’sI Ta afpecy
ajBokara. Takum uyuHOM, Tipu peectpartii kommanii y CIIA moxxHa 3a6e3neuntu
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MPUBATHICTh CIPABKHIX BJACHUKIB 1 HE PO3KPUBATH 1H(OpPMAIIiO MPO HUX.
Ane indopmaris mpo CHpaBXKHHOIO BiacHuKa Oyzae goctymnHa CuyxOi
BHyTpiHIX goxoaiB CIIA (Internal revenue service, IRS).

Onuiero 3 mepeBar peecTpailii KoMmIaHii B AMepHIll € Te, II0
3aCHOBHUK Ma€ MPaBO BIILHO PETYIIOBATH KOPHOpaTHUBHI BimHOCHHU. [Ipu
CTBOPEHHI KOMITaHii BaXJIMBO NOATH MPO MEPCIIEKTHUBU BITHOCHH MIX BJlac-
HUKaMH Ta MEHEDKepaMH, ajpKe KOJIM Oi3HeC MOYHEe JaBaTh MPHOYTOK, TO
KOKEH MPETEeHIyBaTUME Ha OUIbIy HOro 4acTHHY, IO MOTITHE 3a COOO0I0
po301KHOCTI, criopu Ta cyau. 11lo0 He HapakaTucs Ha KOH()IIKT 1HTEPECIB
BYKJIMBO JIOCSATTH KOHCEHCYCY y BCIX MUTAHHSAX opraHizaiii Ta GyHKI[IOHY-
BaHHA Ol3HECy Il€ Ha eTalll CTBOPEHHsI KOMMaHii. YCTaHOBYI JOKYMEHTHU
KO)KHO1 KOMMaHii MOTPeOyIOTh 1HANWBIIyadIbHOTO MAXOAY MPHU iX HaMMCaHH1
Ta MalTh MICTUTH 1HQOPMAII0O MPO YACTKU JIOXOAY 3aJIEKHO BiJl CyMHU
IHBECTHIII] y4acHUKa Oi3HECY Y HOTO POJIi B HHOMY.

Hampuknan, 3acHOBHMK 3 mapTHepoMm Bupimmiaun ctBoputu LLC
y Hero-Mopky 3i craryTHuM Kamitazom y 100 tuc. mon. CIIIA, koeH 3 HUX
BHOCHUTH TOJIOBUHY Karmitaiy, To0To mo 50 tuc. [Ipuuomy 3acHOBHUK BKJIa-
Jla€ TPOIII, a MapTHEpP — 00’€KT 1HTENEKTyadbHO1 BIacHOCTI. TpaauiiitHo
B TAKOMY BHMAJKy 4acTka moautsierbcss 50 Ha 50, ane MOKHa OrOBOPUTHU
3 CaMOT0 MOYaTKYy, IO I'POIIIi OUIBII I[IHHI, TOMY 3aCHOBHHK OTPUMYBaTHUMeE
He 50, a 60 %, a maptHep — yacTKy B 40 % BiImOBiIHO.

YcranoBunmu okymeHTtamu (by laws) €:

» Craryt (LLC — articles of organization, Corp/Inc — certificate of

corporation);

» 3acHOBHUIbKHU mAoroBip (omepamitauii mist LLC (operating

agreement)/ aKIiOHEpHUH T Kopriopatlii (shareholders agreement).

Cepen 06ararboX MOMEHTIB B YCTAaHOBYMX JIOKYMEHTaxX MOTPIOHO
NPONKCATH TaKe:

» TiepenaHHs MpaB IHTEIEKTYaIbHOT BIIACHOCTI (TIEpeJaHHs TpaB Ha
BHHAXOJIM, aBTOPCHKUX IMpaB Ha KOPUCTh KOMIIAHIi SIK THX, 110
BXKE ICHYIOTh, TaK 1 THX, 1110 OYyTh CTBOPEHI);

YTPUMAaHHS BiJl KOHKYPEHLII Ta HEPO3TrOJOLIEHHS KOH(IACHIIIH-
HOT iH(OopMallii criB3aCHOBHUKAMH Ta 1HBECTOPAMHU;

MPaBO CKIIMKAHHS 300piB yYaCHUKIB UM aKI[IOHEPIB;

KBOPYM JIJIsl IPaBOMOYHOCTI 300DiB;

KUIBKICTh TOJIOCIB JUISl MPUUHATTS TOrO UM IHIIOTO PIILIEHHS
(mpocTa yu kBasmiikoBaHa OUTBIIICTS);

HOPSA0K BHECEHHSI 3MiH JI0 YCTAHOBYMX JIOKYMEHTIB.

YV VVV V¥V

[ToTpi6HO BpaxyBaTH, 110 B Aesikux mrarax LLC HaBiTh 3 1 yyacHuU-
KOM IMOBMHHA MaTH OTEPAIlifHUI JOTOBIp, KU BIH IiIMHUCYE.

[TuTanHs BIAHOCHO CTPOKIB peecTparlii KOMIaHii 3aJ1eKUTh BiJ| IITATy
Ta Qopmu kommauii. Hampuxnax, 3apeectpysatu LLC y Hero-Mopky
MO>KHa 3a | JIeHb 3a yMOBH, 1110 Bcs 1HpOpMallis Ta TOKYMEHTH B¥K€ FOTOBI.
HaiiGinpiie yacy 3aiimae came miAroTOBKa /10 peectpartiii (36ip Ta oOpobOka
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1H(popMallli, CKIalaHHs 3aCHOBHHIIBKUX JOKYMEHTIB). Marouu Bci He0OXimHI
JOKYMEHTH JJIs peeCTparlii, MO>KHA TIOJIaTH X JIJIsl peecTpallii Ta OTpUMaTu
CBIJIOIITBO MPO PEECTPAILIIIO Y TOU KE JICHb.

Sk 1 CTpOK, BapTICTh MOCIYT 3 peecTpalli KOMIaHii 3aJIeKUTh B[
BapTOCTI peecTparii 1 00paHOi opraHizauiiHO-11paBoBoi ¢opmu. Hampukmnan,
y Heto-Mopky peecrpariitunii 36ip cranouts ams LLC 200 gon. CIIIA,
st koprnopanii — 125. 'V JlenaBepi peectpailisi kopropaiii komrye 89,
alLLC — 200 gon. CIIA [14]. Xouya CTBOpUTH KOPHOpALil0 MOXe OyTH
JenieBle, ii yrpuMmanss Oyae Habarato JopokuuM, Hik LLC (1€ MOXYTb
OyTH TIOJIaTKH, TOJATKOBI JOKYMEHTH Ta Aii). Takoxk CTBOpPEHHS KOMMaHii
Ma€ HACHIJIKOM BUTPATU Ha OyXralTepChKi, FOPUIMYHI Ta MOJATKOBI MOCTYTH.
Creopennst LLC 'y Hero-Mopky moTpebye my6ikanii moBiToMIeHHs, sKe
TaKOX KOUIITye rpomri. baraTo XTo IrHOpye L0 BUMOTY, aje II€ MOXKeE
3aIIKOUTH Y MaHOYTHEOMY.

3apeecTpyBaBIU BJIACHY KOMIIAHIIO Hacamriepe]l MoTpibHO OTpUMaTH
benepanpanii ogarkoBuit Homep (Identification Number, ID) y TlomatkoBiit
ciyx61 CIIA (Internal Revenue Service, IRS). lle ananor ykpaiHCBKOTO
ineHTudikamiitHoro Homepy. TinbKM Michs WOro OTpUMaHHS MOXHa OyJe
BIIKpUTH OaHKIBCHKHMI paxyHOK A komnanii. [lpu nupomy ciix 3’gacyBatu
NPaBUIBHICTH 0OPAHOTO PAXYHKY, OCKUTBKHA KOKEH OaHK Ma€ CBOi BUMOTHU
JUIA BIIKPUTTS paxyHKiB. Hampukman, amepukaHchki OaHKM BHMAararoTh
OCOOHMCTY MPUCYTHICTh MPHUHIMMANA MPU TEPIIOMY BIJIKPUTTI PaXyHKY.
[Tpunimmanom Moxke Oyt (pizudna ocoba-OeHediriap ab0 KepiBHUK aMepH-
KaHCHKOI KOMIIaH1i. 3a3BU4ail TIOCTaTHHO OJIHOTO BI3WTY, Jajli MOXKHA BUIIH-
caTh JIOBIPEHICTh Ha 1HIIY ocoOy (IOpuUcCTa YW MpeICTaBHHKA KOMIIaHIi).
Takoxx mOTPiOHO BpaxyBaTH, IO AMEPUKAHCHKI OaHKM dYac BiJ dYacy
BBOJISITh OOMEXEHHSI Ha BIAKPUTTA PaxyHKIB JJisi KOMIAHINA 3 1HO3EMHUM
KamiTanioM. Bike Manma wmiclie TpakTHKa, KOJMM OJWH BEIUKUM OaHK YBIB
0OMEKEHHS [T KOMIIaHli, Jie 1IHO3eMHHUH KaImTajl cTaHOBHUB Ounbmie 50 %.

BaxxinBuM NMUTaHHSM € 3aXUCT OpEHIy KOMIIaHii (TOProBOi MapKu).
HaiiGinpir naniitauM ciocobom 3axucTy BracHoi ToproBoi mapku y CILIA e 1i
peecTpartisi, ajne nepea TUM MOTPiOHO MEPEBIPUTH BIACHY TOPrOBY MapKy
Ha CXOXICTh 3 IHIIMMH TOPrOBUMH MapKaMu. SIKIo Balia Mapka cxoxa Ha
1HITY B iK cepi 10 CTymeHs iX MOXKIMBOTO 3MIITyBaHHA, TO B peeCTparii
MOXYTh BIAMOBHUTH. PeecTpyBaTu TOProBy Mapky MOTpiOHO ojpa3y micis
CTBOpPCHHS KoMIIaHii. € 1Ba nUISsIXU peecTparlii: ¢eaepaabHa peecTparis Ta
mratHa. DenepanbHa peectpailist mokpuBae Bci S0 MITATIB, a MITaTHA — JIUIIE
KOHKpeTHMI mTaT. bineie Toro, denepaipHa peecTpariisi gae OlIblle Mexa-
HI3MIB MPABOBOTO 3aXUCTy. DenepalibHy peecTpartito 3/iicHioe BimoMcTBO 10
nateHTax Ta ToBapHux 3Hakax CHIA (United States patent and trademark
office). Ilicnst mogaHHs BCIX JOKYMEHTIB PEECTpaLlisi TOPTOBOI MapKu MOXKeE
TPUBATH BiJ 6 MICSIIB 10 POKY 1 OUIbIIE 3aJ€KHO Bijl BUIY Ta CKIAIHOCTI
TOPrOBOi MapKH, i CX0XKOCTI 3 IHIIMMHU Mapkamu Toio. [Tnara 3a penepanbhy
peecTparrito TOproBoi Mapku cTaHOBUTH Big 225 no 400 gon. CIIIA [15].
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3MIMCHIOIYN TIANPUEMHULIBKY JisbHICT Ha Teputopii CIIIA,
3aCHOBHHMKHM Ta 1HBECTOPU MOXKYTh 3ITKHYTHCS 3 MEBHHUMH IPOOJIEMAMH.
Jlyxe piaKo, ane cya MOXKe 3aCTOCYBAaTH JIOKTPUHY «3HATTS KOPIIOPATUBHOI
Byast» 3 HemoOpocoBicHUX BIacHUKIB ([ifting the corporate veil). s nok-
TpUHA PO3MOBCIOKYETHCA TUIBKM Ha HEI0OPOCOBICHMX BIIACHMKIB. Jlms
TOTO, 100 IIBOTO HE B1AOYI0CS MOTPIOHO CITIAyBaTH TAaKUM MPABHIIAM:

» HE HEXTyBaTH KOPIIOPATUBHUMHU (OPMAIBHOCTSIMH (PETYISPHO

o(OpMIIATH pIIIIEHHS MO CBOTH KOMIIaHii);

» He 3MilllyBaTH aKTHBHM 3aCHOBHMKA 3 aKTUBAaMHU KOMIIaHii, TOOTO
BUKOPUCTOBYBATH KOPIOPATUBHUI aBTOMOOLIb 32 MOro Mmpu3Ha-
YEHHSM, a HE 32 CBOIMU MOTpeOaMu;

HE BUKOPUCTOBYBATH T'POILI KOMIMAaHI1 JyUIsl BIACHUX crpaB (TOOTO
HE KyIyBaTH KBUTKH Ha (hyTOOJI 32 KOIITH KOMITaHii);

HE MIAMIHATH KOMITaHi0, TOOTO CTaBUTHCS JI0 HEl K 10 OKpEeMOi
B1J] 3aCHOBHHKA OCOOH;

HE TIePEeBUILYBAaTH TOBHOBAKEHHS 3aCHOBHHUKIB;

YHUKATH HEeA0ANOCTI Ta MaxpaicTBa BIIHOCHO BJIACHOI KOMITaHII,
CTaBUTHUCS J0 HEl JOOPOCOBICHO.

VV V VYV

ToOTO MOTPIOHO HAJICKHUM YMHOM BECTH JiSUTBHICTH CBOET KOMIIaHIi,
100 He MaTH MPOOJIEM 13 3aKOHOM.

Taxox, 11100 YHUKHYTH BiJIOBIJAILHOCTI Mepe]] KOMITaHI€0, TUPEKTOPH
MOBUHHI AISTH B KpallUX IHTEpecax KOMIIaHii: BUKOHYBaTH CBOI (igyLiapH1
000B’SI3KU: BUABIISITU HAJCXKHY TypOoTy (duty of care), nosuibHicTth (duty of
loyalty) Ta moOpocoBicHICTb (good faith). 11i 000B’s3KH € 3aMOPYKOI0 TOPSIJI-
HOCT1 TMPEKTOPIB, AKi OyayTh BIAMOBIJATH 3a iX mopyieHHs. Hanpukar,
KOJIM JTUPEKTOP y3ypIlye KOMEPIIiiHI MOKIMBOCTI KOMIIaH11, TOOTO BUKOPHC-
TOBYE MOXJIMBOCTI KOMIIaH1i Ha BJIACHY KOPUCTbh, IHIIMMHU CJIOBaMH KOHKYpY€
3 komnadiero. OHaK MOXYTh OyTH BUTIAJIKU, KOJU TUPEKTOP MisB JOOPOCO-
BICHO, aJie JIOMyCTHB MMOMMUJIKY, SIKa Majla HEeraTWBHI HACIIAKM JJIs1 KOMIaHii.
[Ipu BupilieHHI NMUTAaHHSA MPO WOTO BiAMOBIJAIBHICTH Y LBOMY BHUIAJKY,
OepeTbecsl 0 yBaru HU3Ka MOMEHTIB. Po3risigaioun crpaBy BIJHOCHO AMPEK-
TOpIB, CyJJ BUKOPUCTOBYIOTh TaK 3BaHE NMPaBUIIO Oi3HeC-CyKeHHs (business
Jjudgment rule) [16] a0 HEAOTOPKAHHOCTI. 3a UM CYKEHHSIM CYJl HE MOXE
Bra/lyBaTH, sSIKE PIllIEHHS MaB OW MPUUHATHA TUPEKTOP y MUHYJIOMY, SKIIO
BOHO OYyJI0 IPUHHSATO JOOPOCOBICHO, 3 HAJICKHOK 00EPEXKHICTIO 1 BiAMOBITHO
JI0 BKa31BOK BHUIIIOTO KEPIBHHUIITBA. 3aXHCTOM JTOOPOCOBICHHX TUPEKTOPIB
y NOJIOHMX BHUIIAJKaX CTa€ BUCHOBOK IOPHMCTA Ta IHIIMX PAJHMKIB, TOOTO
IpU NPUKUHATTI PIIEHb AUPEKTOpPaM MOTPIOHO MOKIAAaTHCS Ha IOPUAMYHI
BHCHOBKH Ta BUCHOBKH 1HIIIUX CKCIIEPTIB.

BucnoBku. 3akononasctBo CIIIA He MICTUTH YITKUX BKa3iBOK IIIOJIO
0ci0, sIK1 MaroTh 3/IIMCHIOBATH PEECTPALlit0 KOMITaHIi, IPOTE JIep>KaBHI OpraHH,
10 31MCHIOIOTh PEECTpalLil0 Ta BUAAIOTH BIAMOBIAHI cepTU(IKATH, PEKO-
MEHIYIOTh 3QJIy4YuTH U1 LbOro ansokara. [lo-nepwe, anBokar y CIIIA
NOBMHEH MAaTH JIIEH3il0, fKa Ja€ MpaBO HalaBaTH IOPHIWYHI TMOCITYTH
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y CIIIA. Bin pgomomarae miaAroTyBaTH, IMpoaHaTI3yBaTH Ta TOJATH BCl
HEOOX1H1 TOKYMEHTH. YKpPaiHChKI IOPUCTH MPONOHYIOTh MOCIYTH y chepi
npaBa CHIA, He matoum Ha 1€ JiUEeH3ii, MPo Ky pe3uJeHTH YKpaiHu, 5K
MpaBWJIO, HE 3HAIOTh. Taka MpaKTHKa € HEe3aKOHHOK, OCKUIBKH HaJaBaTh
ropuanyHi mocayru B CIIA maroTh mpaBo TUIBKH T FOPUCTH, SIKI OTPUMAITH
minensito B CIIIA. Y 110My KOHTEKCTI IOPUCT 1 aJBOKAT B3a€EMO3aMIHHI.
Ilo-0pyze, BaxIBUM Cy0’€KTOM € OyXrayrep, SKUi TI0NMOMOKE BU3SHAYUTH,
Kl TOAATKH 1 B SIKOMY pO3Mipl MOTPiOHO CIUIaYyBaTH, sIKa 3BITHICTh
MOBUHHA OyTH.

Tomy nns Tux, xTo Bce k Taku oOpaB CIIA sk wmaitOyTHIO
IOPUCIIMKINIIO JJi1 CBOro Oi3HEeCy, CJiJ CIOYaTKy BH3HAYUTHCS 3 HOTO
opraHizaiiiHo-mpaBoBo0 (GopmMoro Ta mratoMm peectpanii. Came 1i aBa
MYHKTU OyyTh BIUIMBATH HA OMOJATKYBAHHS, MOXKJIMBOCTI 3aTy4eHHS J10/1aT-
KOBOTO KaliTajay y MailOyTHbOMY, 3aXHMCT TpaB 3aCHOBHHUKIB Ta 0arato
IHIIIMX MOMEHTIB.
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Iichenko H. International legal regulation of the company's creation in the USA.

Background. Given the de-offshorization processes around the world, one of the
most important issues for beneficiaries is the right choice of jurisdiction. Therefore, for
those who have decided to register a legal entity or other type of business entity not in
Ukraine, many things must be taken into account in order for its business to operate in
the legal field. Given the reform of the tax system of the US, the issue of registration and
operation of companies in the United States has become relevant.

Analysis of recent research and publications. The works of Zhornokuy Yu.,
Samus A., Shimon S., Semilitina N., Sukhanov E. and others are devoted to the problems
of the creation and operation of legal entities in the Anglo-Saxon family of law, in
particular the United States.

The aim of the article is a comprehensive analysis of the legal regulation of
the main stages that must be passed by anyone who decides to register their business in
the United States of America in accordance with US law.

Materials and methods. Methodological basis is a number of methods: philosophical
methods of cognition (for example, dialectic), general scientific methods (analysis and
synthesis, modeling, abstraction) and special methods used in the interpretation of the
rules of law, comparative legal analysis were used.

Results. Before setting up a company in the United States, its founder must
answer for a number of questions, namely: why does he generally have business in America,
which state to choose, which legal form to choose, which tax aspects to consider, how not to
disclose information about as a business owner, which documents need for registration,
how much time and money is required, how to protect yourself from legal risks, how to
protect your brand, which visa is better to get, etc.

The corporation (Corp / Inc) and the limited liability company (LLC) are the most
popular in the US because these forms, unlike the partnership and the private entrepreneur,
do not provide full ownership of the founder. Terms and cost of company registration
depends on the state and company form. By registering your company, you first need to
get a Federal Tax Identification Number in the Internal Revenue Service (IRS)

Conclusion. Summarizing the foregoing, it should be emphasized that US law
does not contain clear indications of who should register the company, but the state
authorities that make the registration and issue the relevant certificates recommend that
a lawyer be involved. Firstly, a lawyer in the United States must have a license that grants the
right to practice in the United States. It helps to prepare, analyze and submit all necessary
documents. Ukrainian lawyers are offering US law services without a license, which
residents of Ukraine, as a rule, do not know. This practice is unlawful, since only lawyers
licensed in the United States are eligible to provide legal services in the United States.

Keywords: company, corporation, Limited Liability Company, joint-stock
company, founders, beneficiaries.
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ORCID ID: 0000-0002-0178-2003 : seyn. Kiomo, 19, m. Kuis, 02156, YxkpaiHa

OPTAHI3AIIIMHO-ITPABOBI PO0PMH
CAMOPETYJIBHUX OPTAHI3BALIIN

Locnidoiceno OuUCKycilini nNUMAHHA WOo00 BU3HAYEHHS PI3HOBUOI8 CAMOPE2YNiBHUX
opeaHizayii y 20cnodapcoKill OIsIbHOCHI, 0COOAUBOCMI (DYHKYIOHYBAHHA AKUX MaE Oymu
BUOKDEMIIEHO 3 3a2AIbHO20 PO3YMIHHSA THULUX HENIONPUEMHUYbKUX opeanizayiil. Hazoroueno
HA KOMIZIAX Ma NPOSATUHAX 3AKOHOOABCMEA W0O0 NPABOBO20 Pe2yNI08AHHS CAMOPe2yIiGHUX
opeanizayii. 3poOaeHO BUCHOBOK PO MONCIUBICING BUKTIOUEHHSL IHCIUMYMY 20CN00apCbKOT
acoyiayii 3 I'ocnodapcvroco kodexcy Yrpainu.

Kniowoesi croea: caMoperylliBHI OpraHizaiii, caMOpeTyIIOBaHHS, HEIIiAPHEM-
HUIIBKI OpraHi3alii, rocroaapcbka AisuTbHICTh, TOCHOAapChKa acolliallisi.

Tonuapenxo E. Opzanuzayuonno-npagogvie opmuvl camopezyiupyempix opeanu-
3auuil. Vccneooganvl OUCKYCCUOHHBIE 8ONPOCHL ONPeOeieHUsl PASHOBUOHOCHEN CaMO-
PecyIupyemvix Opeanu3ayull 8 X035AUCMBEeHHOU 0esmeNbHOCMU, 0COOEHHOCU DYHKYUO-
HUPOBAHUSL KOMOPLIX Cledyem 6blOeiumsb U3 0owe20 NOHUMAHUSL OPYeUX HenpeonpuHu-
mamenvekux opeanuzayuti. Ommeyenvl KOAU3UU U Npodeivl 6 3aKOHOO0AmenbCmee
0 NPasoBoM pezyruposanuu camopeyaupyemvix opeanusayuu. Coenan 61600 0 603-
MOICHOCIU UCKTIOYEHUSI UHCIMUMYMA X03UCMEeHHOU accoyuayuy u3 Xo3sicmeenHo2o
KoOoexca Ykpaunol.

Kniouesvie cnoea: camoperymupyeMble OpraHH3alld, CaMOPETYJIMPOBaHHE,
HEeNpeANpUHIMATEIbCKUE OpPTaHU3alluU, XO3SHCTBEHHAsA NAEATENbHOCTh, XO03IiCTBEHHAs
accouuarusl.

IlocranoBka npoduaemu. [IpobremMarrka MiSIBHOCTI CaMOpPETYIIiB-
Hux opranizauii (CPO) yce Oinbiie aktyanizyerbes. [lotpeba nmpuiHATTS
KOMIUIEKCHOTO 3akoHy Ykpainu «[Ipo camoperymniBHi opranizamii» Ta
OKpEeMHX 3aKOHIB BIJIMOBITHO JO Tajly3eBOi €KOHOMIYHOI CHpPSIMOBAHOCTI
00rOBOPIOETHCS HA HAYKOBOMY, 3aKOHOJJABYOMY Ta Ha PIBHI BIJMOBIIHHX
cy0’€KTiB TOCMOAAPIOBaHHS A0BOJII AaBHO. OJHAK HEOJAHOPa30Bi crpolOu
MOJIaHHA 3aKOHONPOEKTIB y Wi I[apuWHI HE MPHU3BEIU [0 MO3UTHUBHOTO
pesynbrary. OHI€IO 3 MPUYUH € HEJOCTATHICTh HAyKOBUX JOCHIIKEHb
NUTaHb CaMOPETYJIIOBaHHS TOCMOAAPCHKOI MisNIBHOCTI B YKpaiHi. 3araiom
TaKUi CTaH BIJICYTHOCTI aJI€KBAaTHOTO IMPABOBOIO 3a0€3MEUYEHHs TalbMYye€
HaTpsIM JEePETYIOBAaHHS €KOHOMIKH.

AHaJIi3 OCTaHHIX H0CJHiIKeHb i myOJikamii. [luranua camopery-
JIBHUX oOpradizamiii B YkpaiHi BuBYaroTh Taki BYeHi: O. bakamiHcbka,
O. bensnesuy, O.ToBopyH, B.Kouun, B.Maxinuyk, B. IlomtoxoBuu,
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B. Cycnosa [1-7] ta iH. OgHaK OKpEMOTO TOCTIKEHHS MOTPEOYIOTh MPo0-
JIEMH1 aCTeKTH iX opraHizaifiiiHo-mpaBoBoi Gopmu.

Meto10 cTaTTi € aHami3 TEOPETUYHMX 3acaj] PO3MEKYBaHHS CaMo-
pEryiBHUX OpraHizailiil y rocrnoaapchKiil MisiIbHOCTI.

Marepiaau Ta MmeToau. Y CTaTTi BUKOPUCTAHO 3arajbHOHAYKOBI Ta
CrieliaibHl METOAM Mi3HAHHS IOPUIUYHUX SIBUII, 30KpeMa: JIaJICKTUYHUH,
CUCTEMHUU MIJX1Jl, aHATI3y Ta CUHTE3Y, (OPMaTbHO-TIOTIYHUMN, CUCTEMHO-
GbyHKI[IOHAIBHAUM, y3araabHeHHs. [Hdopmariiiina 0a3a JOCHIKEHHS —
Konctutyuist Ykpainu, YyuHH1 3aKOHU Y KpaiHu, NpoekTu 3akoHiB npo CPO.

PesyabTaTn pociaigxenHsa. GakTHyHO caMOpErytoBaHHS TOCHOJAp-
CBKOT JISUTBHOCTI — 1€ BIOPSIAKYBaHHSIM JOMOBJIEHOCTEH (Yrofa) cy0’€KTiB
roCIoAapIOBaHHsl HE3aJE€KHO BiJ PIBHA CaMOPETYJIIOBAaHHS MEPBHUHHOIO
(YKIaJeHHS TOCHOJApChKOTrO JOrOBOpPY) Ta BTOPHHHOTO (JOMOBJIEHICTH
YYaCHUKIB camoperyoBanHs rnpo ctBopeHHss CPO Ta B Mexkax MeBHHUX J10-
MOBJICHOCTEH yMpaBIIHHS JISIBHICTIO Y KOHKpPETHIN ramy3si) [8, c. 27-28].
[TonsiTifinuit amapat moao nediHimii «caMoperyJsiiBHa OpraHizaiis BUJIO-
3MiHIOBaBcs. [IpuuoMy pi3HI 3a €TUMOJIOTIEI0 CJIOBA 3 MPHUBOAY MOSCHEHHS
OJIHOTO 1 TOTO X MPABOBOrO SIBHUINA HAMOBHIOBAIMCS OIHOPITHMM a0o0
omu3pkuM 3mictoM. CPO vacTo Ha3uBaroTh O13HEC-acollialisiMU (3 TOTJIALY
BUYCHUX-EKOHOMICTIB), TPOMAJICBKUMU «IT1AMPUEMHUIIBKUMIDY OpTaHi3aIlisiMH,
daxoBuMu 00’enHaHHAMU [9], paxoBUMHU TpOMaaCHKUMU 00’ €THAHHSIMU,
npodeciiHuMH TpoMaaChbKUMHU 00’ €HAHHSIMM, OpraHizamisiMud (3 po3mo-
naioM Ha noOpoBuUTkHI ¥ iHcTHTymHiHHI) [10], (axoBumu ramy3eBUMH
opranizarisimu [11] Tomro. Taka pi3HOMaHITHICTH Ha3B Ta MIAXO/IIB 0 BU3HA-
yeHHs siBuiia CPO mie Oiiblie miAKPECIoe HEAOCKOHAIICTh Ta MIPOTaJuHu
3aKOHO/IAaBYOTO PETyJIIOBaHHS, ICTOPHKO-MOHATIHHI Moau(ikalii, HeycTa-
JICHICTh TOHSTIMHOTO amapary Ta O€3CUCTEeMHHI MiaXiJ 0 HaJeKHOTro
npaBoBoro 3a0e3neueHHs 1pOro siBumia. Tak, BceykpaiHchbka rpomajchbka
oprasizamist «YKkpaincpka Acoriarisi MapKeTHHTY» TO3ULII0OHyBaja cede K
caMOperyJliBHUI opraH ramy3i Ta sk ¢axoBa ramyszeBa opraizamis [11].
CamoperyiiBHa oprasizaiisi Ma€e JIiATH Hacammepen y chepi eKOHOMIYHOT
JUSIIBHOCTI, a 0COOJIMBOCTI ii (yHKIIOHYBaHHS MOTPIOHO BUOKPEMHUTH 13
3arajgbHOr0 PO3YMIHHS 1HIIMX HEMIAMPUEMHUIIBKUX OpraHi3allii.

Takum umHOM, «CaMOperyjialOBaHHS € COLIaJbHUM PEryIsITOPOM
MOBEAIHKU CyO’€KTIB IpaBa, BTUIIOETHCSA Y MOKIMBOCTI CTBOPEHHS MEBHUX
npaBui (IPaBOTBOPYICTh) caMUMU Cy0’eKTamu mpaBo3acTocyBaHHs. CaMo-
pEryJloBaHHs € MPOSIBOM CIPABEJIMBOCTI: 3a JOIMOMOTOI0 HOro 3aco0iB
B17I0yBa€ThCs BpaXyBaHHs Ta 30aJlaHCYBaHHsI IHTEPECIB KOHKPETHUX CyO’€KTIB
y KOHKPETHHX Taiy3sX, IPaBOBIJIHOCHHAX, 3all00iraHHAM KOH(IIKTIB Ta
BPETYJIIOBAHHSA TUX, K1 Bxke BUHUKIN» [12, c. 73].

VY HayKOBHX KOJaX OOTOBOPIOETHCS] MUTAHHS 3 MPUBOJY BU3SHAUYEHHS
CPO six oxpemoi opranizaniiHo-mpaBoBoi Gopmu. OpraHizaifiiiHo-paBoBa
dopmMa — 1e BU3HAYECHAa HOpPMaMHU TIpaBa CYKYIHICTb IOB’SI3aHUX MiXK
cobor eneMeHTIiB (03HaK), fKa Ja€ TMiJICTaBy Yy 30BHIIIHHROMY TIPOSBI
BIIPI3HATH OJUH BHJI IOPUIUYHOI OCOOM Bij IHIIOTrO, TOOTO CYKYIHICTh
O3HAaK, K1 JAIOTh 3arajibHe YSBIEHHS PO MEBHUIN BUJ IOPUIUYHOI 0COOU
sk oxHe e [13, c. 291].
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«3 oaHOro OOKy, caMOperyJiBHa OpraHizalisi MOBMHHA OyTH CTBOpEHa
B OJIHIH 13 OpraHi3aliiHO-MPaBOBUX (OPM HEKOMEPIIMHUX opraHizamii. I, 3 iH-
moro 0OKy, HEKOMepIIiifHa opraHizauis, mo0 Hadytu crarycy CPO, Takox
IIOBMHHA BIIIOBIIATH IICBHUM BUMOram», — 3a3Hadae O. I'oBopyH [3, ¢. 180-181].
B. CycmoBa crBepmkye: «Illo x cTocyeThes OpraHizaliiiHO-IPaBOBUX
dbopM camMoperyJIbOBaHUX OpraHizamiii, sKi BXXK€ TEBHHM 4Yac OOroBOPIO-
IOThCSl Y HAYKOBIH JIiTepaTypi, BBaXKaeMo, 110 s npodeciitnux (haxoBux
OpraHivyHOIO0 € (hopMa IPOMAJICHKOI OpraHizallii i3 BHPIIICHHSIM CIEIialib-
HUX IATaHb, a JUIS OIOIPUEMHULIBKUX OpraHi3allii CliiJ peaHiMyBaTH TaKy
dbopMy, SK acoliaris, ska xoda 1 nepembadeHa YMHHUM T'OCHOJAPChKUM
KOJIeKCOM Ykpainu y 4. 2 cT. 120, ajme miIsg IHTEHCUBHOTO BHKOPHCTAHHS
notpedye AeTaiizaiii BperyJOBaHHS 1 Sk 0a30Ba, 1 K creliadbHa opra-
Hi3aIiiiHO TIpaBoBa (hopMa puInIHO1 ocodm» [7, c. 327].

VY Toi ke vac aHai3 mpoekTiB 3akoHiB mpo CPO He mae 3moru
chopMyBaTH ySBIICHHS 100 OadeHHs ITi€l mpobiaemu ix aBropamu. Biamo-
BIJTHO JI0 MOJIOKEHb 3aKOHOMPOeKTy «IIpo camoperymtoBanbHi opraHizarii»
peectp. Ne 4841-n Big 23 nmunus 2010 poky nepeadadeHo CTBOPEHHS OKpe-
MOTO PEECTPY CaMOPETYJIOBAIBHUX Oprasizamiid. PimieHHs mpo mogaHHS
JOKYMEHTIB ISl BKITFOYEHHS BIZIOMOCTEH MPO HETiIIPUEMHHUIILKE TOBAPUCTBO
JI0 €IMHOTO JIEP>KaBHOTO PEECTPY CaMOPETyJIIOBAILHUX OpraHizauiil mpuiima-
€THCSI BUIIIMM OPTaHOM HEIiIPHUEMHHIIBKOTO ToBapucTBa [14]. To6To yxe
Mae OyTH CTBOpPEHE HEMiANPUEMHUIILKE TOBAPUCTBO, OJHAK IMPOCKT HE
BU3HAYaeE, y sKiil opranizaiiiiHo-1paBoBiii hopmi.

B inmomy nokymenti «IIpo camoperyiniBHi oprasizaiii» (IIpoOeKT
(meodimiitamii Texcer) Bix 23 ceprusg 2012 p. yxe inerscs akTUYHO MPO
ctBopenns CPO B okpemiil opraHizaiiifHO-1ipaBoBoBii Gopmi: «1. Pimenns
PO CTBOPEHHS CaMOPETYJIBHOI opraHizaiii NpUHAMAaETbCs yCTaHOBUYMMU
300pamMu, KUIBKICTh YYaCHHUKIB SKHX BIJAIMOBIJAa€ MiHIMaIbHIA TOCTaTHIN
YUCEIBHOCTI YJICHIB CaMOpPETyJIiBHOI opraHizamii ... YcTaHOBYl 300pu
3aTBEP/DKYIOTh CTaTyT CaMOPETYJIIBHOI OpraHizailii, mpaBuia AiSIbHOCTI
caMOpETYJIIBHOI opraHi3ailii, 00uparoTh i KepiBHI OpraHH, BUPINIYIOTh 1HIII
MIMTaHHsI, OB’ sI3aHi 31 CTBOPEHHSIM CaMOpPETyJIiBHOI opranizamii» [15].

3 UbOro BUHUKAIOTh NMUTAHHS mpo HAsIBHICTh YU BiJICYTHICTh HEOO-
X1IHOCTI 3aNPOBAKEHHS HOBO1 opramsaumHo paBoBOi OpMHU caMOpeEry-
JIBHOT Oprasizaiii, npo il HECXOXICTh 1 TPOMAJCHKUM 00’ €IHAHHIM, PO
e(eKTUBHI IIJISXU BUPILIEHHS TPABOBUX MPOOIeM 11 PyHKIIOHYBaHHS.

Excnepramu 3po6ieHO Takuii BACHOBOK: «... (haXOBi raTy3eBi OpraHiza-
il MaroTh pi3HiI GOpMHU peecTpallii, 110 BIUIMBAE HA YMOBH iX HISUTBHOCTI.
[Tpudomy CTpOKATiCTh 3pOCTa€, y Mipi TOTO, SIK IPUUMAIOTHCS HOBI 3aKOHU
10710 GYHKIIH TPOMAJICBKUX OpraHizailiil B OKpeMux raiyssx ... Cknanacs
napajiokcalibHa KapTHUHA: 3HAaYHA KUIbKICTh (PAXOBUX Taly3eBUX OpraHizailii
CBOTO Yacy peecTpyBajlucs Ha mijcTaBl 3akoHy Ykpainu «lIpo migmpuem-
CTBO», @ B TOM >K€ Yac BeJMKa KUIbKICTh Je-(paKkTO MPUBATHUX CYyO’ €KTIB
rOCTIOIapIOBaHHS 3apeecTpoBaH1 Ha TijacTaBl 3akoHy Ykpainu «IIpo o0’en-
HaHHS TPOMAJSH» 1 MAalOTh MOJKJIMBICTh BHUCTYIIATHU BiJ] IMEHI TPOMAJICh-
kocti» [12, c. 73]. Taki peanii icnyBanu Ha 2008 p.
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Y 2018 p. Takok MOXHa 3yCTPITU MOAIOHY CHUTYyallilo, KOJIH
oprasizailisi peeCTpyeThCsl SIK TOCIOIapChke 00’ €JHAHHS B OpraHi3aiiitHO-
npaBoBiii ¢opmi acomianii. Ta HaBmaku, y Ha3Bl opranizauii ¢irypye
nediHimisi «acoliamis», OJHAK BIAMNOBIAHO II€ TPOMAAChKe OO0’ €IHAHHSI.
3 uporo npusony B. JlxypuHcbkuii 00rpyHTOBaHO MiACyMOBYeE: «Y (dopmi
1 IMiJT Ha3BOIO «ACOIaIlish YTBOPIOETHCS HE JIMIIE TOCMOJAPChKe 00’ €THAHHS,
a i1 00’ €JTHaHHS TPOMAISH, IOPUIMYHHX OCI0, sIKl HE € Cy0’€KTaMH TOCTIOAaPIO-
BaHHs» [16, c. 40]. Hampuknan, Acoriaiiiss BApOOHUKIB IIEMEHTY YKpaiHH,
oprasizamiiHO-IpaBoBo0 (opMorw skoi € acomiamis (kog KBEJ 94.11
JismpHICTE OpraHi3alliii MPOMUCIIOBIIIB 1 TIAMPUEMITIB (OCHOBHHII), CBOEIO
miciero y CraTyTi Ha3MBa€: «...aKTUBHUM 3aXUCT IHTEPECIB BUPOOHHKIB
KITIHKEpPY 1 IEMEHTY YKpaiHU Ta aBTOPUTETHE BiIOOPa’KEHHS MOTJISIIB WICHIB
Acomianii y NUTaHHAX, IO CTOCYIOThCs ramy3i. [lo3umitoBanHs ramysi sik
NPOBIJHOI CHJIM Y CTAJIOMY PO3BHUTKY YKpaiHW», 0 MPIOPUTETIB poOOTH
BiJTHECEHO: «IIEPEXiJ| Taly3l Ha €BPOIEHCHKI CTaHIapTH; POpMyBaHHS TUIAT-
dbopmu 1711 IOYATKy aKTUBHOTO BIIPOBAKEHHSI TEXHOJIOTIH IEMEHTOOETOH-
HUX JOpIr B YKpaiHi; 3aXUCT CHOXHBYOTO PUHKY BiJ (pambcudikoBaHOi
MPOYKINii; IEMEHT 1 HABKOJMIIHE CEPEIOBUIIE; CEeMiHApW, TPEHIHTU Ta
koH(pepeHIrii Ta 1. [17]. AHai3 03HaYEHUX MO3UIII CBIAYUTH, IO TaKi i
Ta mpiopuretu xapaktepHi came s CPO, a He mns rocmnoaapcbKoro
00’ €THaHHS.

s cy0’€KTiB rocrofapioBaHHs, J€ HE IMependaueHO CTBOPEHHS
CPO, MOXIJIMBUM BapiaHTOM JIJIsl BPETYJIFOBaHHS MUTaHb JISUTbHOCTI Taly3i
3aJIUIIAIOTHCS Oe3CcTaTyCHI oprasizaiii (ToOTo oprasizaiiii, siki odiriitHo He
HAJILJIHI CTaTyCOM CaMOPETYJIIBHOT OpraHi3aliii Ta He 3apeeCTPOBaHI SIK Taki).

[TomiOHa cuTyaris ckianacs i3 OUIBIIICTIO TOCIIOJAPCHKUX acOIliarlii.
OCKUIBKH BIMOBIIHO J0 3aKOHY BOHHM HE MOXYTh OyTH O(]IIiiHO 3apeec-
tpoBadi sik CPO, a moTpebu prUHKY BUMararoTh JIATU CIIBHO, PO3POOIISTH
BIJIMOBITHI BJIACHI MpaBWiIa Ta 3IIMCHIOBATH CaMO3aXHCT Ta IpEACTaB-
HUIITBO, TO B1I0YBA€ThCS peECTpallis iX SIK HEMPUOYTKOBUX TOCMOAAPCHKHUX
acoriarfiii, mo AesKO MIpOI MPOTUPIYUTH MOJOXKEHHAM 4.2 craTTti 120
['ocniomapcbkoro koziekcy Ykpainu. Y il cTaTTi BKa3yeTbCsl, 0 OCHOBHOIO
METOI0 TOCTIOJIAPCHhKOT acoliallii € KOOpAWHaIlid TOCIOAAPCHKOI AISUTBHOCTI
HiNPUEMIIIB, a HE TMPEACTaBIEHHS IHTEPECiB YUYaCHUKIB, OpraHi3alliiiui,
ocBiTHI Ta iH(popmariitHi ¢yukuii. B. Iletpuna 3a3nagae: «Y kpaiHax
3 PO3BUHEHOI €KOHOMIKOI HEMa€ 1HCTUTYTIB, MOAIOHUX J0 YKPATHCHKOTO
IHCTUTYTY TOCHOJAPCHKOTO 00’ €THAHHSA 1 00’ €THAHHS MIANPUEMCTB Y LILJIOMY.
Konuerist iHCTUTYTY 00’€THAaHHS MIANPUEMCTB OyJia 3aM03M4YeHa YKpaiHCh-
KAMU TPABOTBOPIISIMU 13 PaJITHCHKOTO mpaBay. CIyIIHOIO € JyMKa HAayKOBIIS
PO Te, 110 MOHITTIO «rocoapchke 00’ €AHAHH Ma€e OyTH HaJJaHO 1HIIUN
3MICT: «...BOHO TIOBUHHO O3Ha4aTu Oyb-sIKy Ipymy cy0’€KTIB TOCIOAAPIO-
BaHHS, MOB’SI3aHUX MK COOO0 BIIHOCHHAMHU KOHTPOJIIO, BUXOASYH 3 TOTO
TIOHSITTSI KOHTPOJIIO, 10 JAa€Thcsl B ab3arll yeTBepToMy cT. | 3akony Ykpainu
«IIpo 3axuct ekoHOMIYHOT KOHKYpeHIii» [18, c. 193].

OnHak Takuil IPOTUIPHUPOTHUN CTaH PeUeH 3aKPITLIIOEThCS HA PiBHI
MiJ3aKOHHUX aKTIB OpraHaMM AepKaBHOI1 Biagu. Xodya pajlle O3HaueHe
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€ (haKTUYHO PEaAKIII€I0 HA HEJIOCKOHAICTh 3aKOHO/IABCTBA. 30KpEMa, BiAMO-
BifHO 70 TWMOBHX BHUMOT J0 CTBOPEHHS TOCIOAAPCHKOI acomiamii s
3araJlbHOTO 3BUIBHEHHS BiJl MOMEPEAHbOTO OCpPKAHHA JO3BOJY OpraHiB
AnTtumoHononbHOro Komitery Ykpainu (AKY) na ii crBOpenHs, 3a-
tBepmkennMu Posnopsmxenasm AKY Big 30.11.2006 poky Ne 511-p [19]
Ta PO3pOOJIEHUX BIAMOBIAHO A0 moyiokeHb ctarTi 11 3akony Ykpaiau «IIpo
3aXHUCT €KOHOMIYHOI KOHKYPEHL1», BKa3y€eThCs, 110 ACOLIallis yTBOPIOETHCS
JIMIIIE SIK TOTOBIpHE 00’ €THAHHS, SIKE HE € TOCIIOJApPCHKUM TOBApPUCTBOM U
HiANpUEMCTBOM. 3aCHOBHUKH (yYacHUKH) Acolianii He OTPUMYIOTh MPSIMUX
3MIMCHIOBATH KOOPJIUHAIIIO JiSUTbHOCTI YYACHUKIB JIUIIEC 3 TAKUX MUTAHb!
TEXHIYHOI iH(pOpMaIii Ta OCBITM ydYacHUKIB Acorialii; 3a0e3rneueHHs
iHpopMatiero; y cdepi craHmapTHu3ailii, a came CHPHUSIHHSA IMiJBUIICHHIO
edexkTUBHOCTI (PyHKLIOHYBaHHS raiy3i (pUHKY TOBApY) BUKIIOYHO HUIIXOM
pPO3pOOJICHHS, OOTOBOPEHHS, YHECEHHsI MPOMO3UIIN MO0 00’ €KTHBHO
OOIpyHTOBaHMX BUIB KJacu(iKaTopiB, CTAaHAAPTIB SKOCTI TOBAPIB, EKCILTya-
TaIiiHOT HAMIMHOCTI Ta OE3MEeKH, CTaHIAPTIB 3 MUTaHb €KOJIOTi{; BITHOCHUH
3 OpraHamMH¥ BJIQJM Ta MDK y4acCHHUKaMH (CHIBpOOITHHUIITBA 3 OpraHaMH BIIaJIH
JMIIE 3 MUTaHb HOPMATHUBHO-TIPABOBOTO BPETYJIOBAHHS 3araJIbHUX 3acal
(GYyHKIIOHYBaHHS HA 331STHOMY PUHKY TOBApiB; 3aXUCTY 1HTEPECIB YYaCHH-
KiB Acorrialfii B opraHax Jep>KaBHO1 BJIaJy, a TAKOXK B IHIIUX OpraHi3allisx
AK B YKpaiHi, TaK 1 3a KOPJIOHOM; CIIPUSHHS y CTBOPEHHI YMOB I BUXO/LY
Y4aCHUKIB AcoIliallii Ha 3aKOpJAOHHI PUHKH). 3a pe3yJibTaTaMu 31CTaBHOTO
aHami3y Bkazanux ¢yHkiii Ta Gyskmiit CPO Bu3HauEHO, 110 3/1€01THIIOTO
BOHU 30irarothcsi, T06To AKY (pakTuyHO 3aKkpinuB HA MiA3aKOHHOMY DPiBHI
dbyHKIIIT caMoperyiBHOI opraHizailii 0e3 eJ1eroBaHuX MOBHOBAXEHb.

3aKOHOJABCTBO HE JIa€ BIAMOBi/AI HA MUTAaHHS MPO CYTHICTH SBHINA
KOOPMHAIIIi TOCTIOAApChKOT AISUTbHOCTI. X04a 11e (haKTUIHO OAHA 13 (DyHKIIIH
camoperyJioBanHs. KoopauHailisi — moroykeHHsl, 3B€JICHHSI 0 BIAMOBIJI-
HOCT1, YCTAaHOBJICHHSI B3a€MO3B 3Ky, KOHTAaKTy B JISJIBHOCTI JIIOJEH, MIXK
TissMH, MOHATTSIMHU Tomo [20, c. 278]. BoHa Moke OyTH SK 30BHIIIHBOIO,
Tak 1 BHYTPIIIHBOIO, TOMY KOOpJMHAIlS 32 PaxXyHOK BHYTPIIIHIX 3yCHIIb
1 € CaMOPETYJIIOBAaHHSIM.

Opnak TumnoBe MOJOKEHHS 3aKPIIUTIOE KOOPAMHAIIID y HE MOB’si3a-
HUX 3 0e3MocepeTHROI0 TOCIOAPCHKOI0 MIsTbHICTIO AisiX. Take po3ymiHHS
rOCTI0IapChKOi acomiallii € crpomeHuM Ta (GakTHIHO 6e33MicTOBHUM. BoHO
3aMIHIOE Ha ChOT'OJIHI TIOHATTS CaMOpPEryJiBHOI opraHizaiii. Buxoauts, 1mo
y TakOMy BHUXOJIOIICHOMY PO3yMIHHI MOHSTTS «acoliallis» € 3aMiHHUKOM
MOHSTTSI «CaMOpPETyJiBHA OpraHizaiis» y TNEeBHUX Taly3iX y BHIAJKY
NpOTraJIMH 3aKOHOJAaBCTBA. CKIIaIa€ThCsl CUTYallisl, KOJU METI, 3aBJaHHSIM
CTBOPEHO1 opraHizailii He BiAMNOBiAae ii opraHizaiiifHO-IIpaBoBOBa GopMma.
Take po30anaHCyBaHHS MPABOBOTO PETYINIOBaHHS MiSUIBHOCTI CyO’€KTIB
rOCIOJapIOBaHHS HE CIpUsi€ iX rapMOHIWHIN Ta onepaTuBHIA poboTi. Tomy
BIIKPUTHM 3aJTUIIAETHCS MUTAHHS PO MOXKIIMBICTH CTBOPEHHS HEMAMPUEM-
HULIBKUX OpraHizailiii cy0’€KTiB TOCIOapIOBaHHs B OpTaHi3alliitHO-paBo-
Biif popMi camopery1iBHOT opraHizariii.
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Hacrynuuii npukiaa: Ha3Ba IOPUIXYHOI 0COOM «AcoIialis 3aMOBHU-
KiB 1 BUPOOHHUKIB COLIIAJIbHOT pekiaMu B YKpaiHi». OpranizaiiiHo-IpaBoBOIO
dbopmoro TyT 0b6paHO TpomasichkKy opranizaiito [21]. ToOTo y Ha3Bi BUKO-
pucTtana nediHilis «acomiamisy, OJHaK e TPOMaJChKa OpraHizailisi, a He
rocroaapcbke 00’ €THaHHS.

3BUYAHO BUHUKAE 3aKOHOMIPHE NHUTAHHS MO0 JOIIBHOCTI Ta
NPaBOBOTO MIAIPYHTS BUKOPUCTAHHS Yy Ha3Bl TPOMAJICBKUX 00’ €IHAHb CIIOBA
«acorriamis». 3acTocyBaHHS O3HaueHOi ne(iHilii y Ha3Bl rPOMaJCHKOTO
00’eTHAaHHS Ta TOCHOJAPCHKOrO O0’€THAHHS 3YMOBIIOE IUTYyTAaHUHY HpU
BCTAHOBJICHH1 JIIHCHOTO MPaBOBOTO CTaTyCy HOpUIUYHOI ocobu. ['ocromapch-
KW KOJIEKC BU3HAYAE «ACOIIIAII0» SIK TOCMOIAPChKE 00’ € THAHHS, IPUIOMY
y 1.1 crarri 120 BKa3yeTbes, IO Yy CTATyTi acolfiaiii MOBHHHO OyTH
3a3HAYCHO, [0 BOHA € T'OCHOJApChKOr0 acomiamiero. OgHaK 3 THTYJIBHOI
HA3BU IOPUIMYHOT OCOOM YacTO HE BUJIHO: UM II€ TOCIOJApPChKa acoIliaris
YU IPOMaJIChbKa oprasizamis. Acoriamis — 1ie Jo00poBUIbHE 00’ € qHAHHS 0Ci0
a00 opramizaiii s JOCATHEHHS CIUIBHOI TOCHOAAPChKOI, IMOJITHYHOIL,
KyJbTypPHOI 4u SIKOi-HEOyb 1HIIOI METH; TOBapHCTBO, CIJika [22, c. 67],
LIl PI3HUX acoIlialliii 3a 3MICTOM Ta CIIPSAMYBAHHSM BIJ3HAYAIOTHCS BEIMKAM
PO3MAITTIM 1 MOXKYTh CTOCYBATHUCS SIK 3arajbHHUX IPOOJIEM €KOHOMIYHOIO,
MOJIITUYHOTO, KYJBTYPHOTO XapaKTepy, TaK 1 JOCUTh BY3bKUX KOHKPETHHX
3aIlikaBJICHb HE3HAYHOI KiuIbKocTi oci6 [23, c. 40]. IcropuuHo aediHimis
«acoljalis» 3aCTOCOBYBaJIacs JUIS IO3HAYCHHS SK IPOMAJCHKUX 00’€IHaHb,
CIIIJIOK, TaK 1 MEBHUX 00’ €IHAaHb, sIKI pealli3yBajdud €KOHOMIUHI (rocmoaap-
cbKi) iHTepecH. OCHOBHE, 110 YOCOOJIIO€ 1I€ TMOHATTI — 1€ JTOOPOBIIBHICTD
00’ €THaHHSI 3yCUJIb 31 CMUIBHOIO (PI3HOMAaHITHOIO JJIsl PI3HUX OpraHi3alliii)
MeToro. Acomiamis (aHra. — association) € 3aralbHUM TOHSTTSIM, SIKUM
OXOILTIOETHCS Oy ab-51KI 00’ €JHAHHS FOPUINYHUX YK (Di3muHKX ocib [24, c. 119].
Tomy miIKOM 3aKOHOMIPHO, 110 JeiHIIIS «acoIliamish BUKOPUCTOBYETHCS
y Ha3Bi rpoMaICbKuX 00’ eqHaHb. OYEBUIHOIO MOCTAE MOIIIBHICTh 3aCTOCO-
BYBaHHS Ha3BU «TOCMOAApPChKa acoIiallishy s 3armobiraHHs He3pO3yMiIoC-
TeH, 1IeHTUdIKaIlli PI3HUX 3a CTATYyCOM Ta OpraHi3aIliifHO-IIpaBOBOIO (HOPMOIO
opraHizaiiid y Ha3Bl, a He TUIBKH y CTaTyTi rOCIOAAPCHKOTro 00’ €qHAHHS.
Hampuxknan, noBHa Ha3Ba «I ocriogapcbka Acoriarlist « Y KpeKompoayKT.

I'pomanceki 00’ €THAHHS HATUIAIOTHCS CaMOPETYJIIBHUMU (DYHKITISIMH,
OCKIJIbKM OCTAaHHI MPUTAMaHH1 YCIM HeJIep>KaBHUM OpTaHi3allisiM.

CPO MoxHa cTBOPIOBAaTH Yy BCIX cepax rocnogapchbkoi MisIbHOCTI,
3a BUHSTKOM IE€BHHMX Oe3MeKoBUX ranyseil. OfHaK JOLIBHICTh 1X CTBO-
PEHHS Ta IHTEHCUBHICTbH IsTLHOCTI Oyie 3aJIe)KaT Bi:

» e(eKTHBHOCTI pery roBaHHs (HAJICKHOTO PEryJIIOBaHH);
MacmTaldy AisUIBHOCTI oprasizanii (KiTbKOCTI YYaCHUKIB, CTYIIEHS
PO3BHUHEHOCTI raity3i, TEpUTOPIATHLHOTO 3ATyYCHHS YYaCHHKIB);
poui, GyHKIIIH, iK1 Oyjie BUKOHYBaTH CaMOpPETyJIiBHA OpraHi3arlis;
3aco0iB CaMOpEryJIOBaHHs, skl Oy/ieé BUKOPUCTOBYBATH CaMOpeTy-
JIiBHA OpTraHi3allis;

CTYIICHsI B3a€EMOJIIT 3 OpraHaMH JIepP>KaBHOI BJIaJH, CIIOKHBadYaMU
TOBapiB Ta MOCIYT, IHITUMHU IOPUIUIYHUMH 0CO0aMU;

Y VvV

A\
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» ToTpeOM BPETYJIIOBAHHS BIJIHOCHUH MIX IPEICTaBHUKAMHU TEBHOT
ramysi Ta 3ano6iraHHs KOH(IIKTIB MK HUMU;

» peajbHOCTI Ta IHTCHCHBHOCTI BHYTPIIIHIX 1 30BHIIIHIX 3arpo3s
y raniys3i, e BHHUKA€ CaMOpPETYJIIBHA OpraHi3allis Ta moTpedu ix
BUPIILICHHS.

Tomy CPO BHHHKAaIOTH Yy THUX Taly3siX, J€ aKTUBHO [iIOTb Ta
PO3BHUBAIOTHCS KUTbKA JIECATKIB Cy0’ €KTiB TOCHIOJAPIOBAHHS, HE3aJIEKHO UM
e Manui, cepeAHiil un Benmkuil Oi3Hec. OgHaK BenWKui Oi3HEC, Maroun
MOPIBHSHO NOTYKHIIINK €KOHOMIYHUM, IPABOBHUI Ta 1HIIMI TOTEHIIIA, MOXKE
edeKTUBHIIIE Ta MBHUAILIE JOCATATH METH IIOAO CTBOPEHHSA Ta 3abe3rie-
yeHHs aisu1bHOCTI CPO. Y ¢cy0’eKTiB TOCTIONaprOBaHHS 111e HE CPOPMYBAIOCS
HAa HAJIGKHOMY PIBHI PO3YMIiHHSI, IO 32 JIONMIOMOTOK) CAMOPETYJIFOBAHHS Ta
fioro iHcTUTyamizamii y ¢opmi CPO moxnuBo 3anmo0irtu abo K BUPIMIUTH
HU3KY MpoOiieM, sIKi BUHHUKAIOTHh (HampuKIiaj, mpobiemu i3 ¢anbcudika-
€0 TOBapy MOJKJIMBO BHUPILIUTH 32 JOIIOMOTOI0 Takoro 3acol, sK camo-
cepTudikariis, «100pa MPaKTUKay», 3aITPOBAKEHHS «I00pOT0 3HAKY» TOIIIO).

BucHoBku. ['ocniogapchki BiTHOCHHH PO3BUBAIOTHCSA, TPaHCHOPMY-
IOTBCS, aKLEHTH 3MIHIOIOTHCS, TOMY ILIJIKOM OOTPYHTOBAaHOIO BUJIAE€THCS TyMKa
IIOA0 BHUKJIIOUEHHS IHCTHUTYTY «rocmojapcbka acormiamis» 3 ['ocmomapch-
KOTO Koziekcy Ykpainu. JlisbHICTh JESKUX 3apeeCTPOBAHUX TOCHOAAPCHKUX
acouiamii MOXKJIMBO TpaHC(HOPMYBaTH y (DYHKIIOHYBAaHHS CaMOPEryIiBHUX
opranizamiii. BogHouac, y Ha3Bi Oyab-sKOi caMOperyjiBHOI opraHizarii
nedIHIIII0 «acoIiallisy MO)KHA 3aJIUIIMTH 3a OakaHHSIM cy0’ekTa Toc-
NOJIapPIOBaHHS.
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Honcharenko O. Organizational and legal forms of self-regulatory organizations.

Background. The issues of self-regulatory organizations are becoming more and
more relevant. However, repeated attempts to submit bills in this area did not lead to
a positive outcome. One of the reasons is the lack of research on issues of self-regulation
of economic activity in Ukraine. Such a state of legal regulation hinders the direction of
deregulation of the economy.

Analysis of recent research and publications. A separate study requires the
problematic aspects of the organizational and legal form of self-regulatory organizations.

The aim of the article is to analyze the theoretical principles of differentiation of
self-regulating organizations in economic activity.

Materials and methods. The article uses general scientific and special methods
of knowledge of legal phenomena. Methods applied in the work: dialectic, systematic
approach, analysis and synthesis, formal-logical, system-functional, generalization. The
information base of the study is the Constitution of Ukraine, current laws of Ukraine,
draft laws on self-regulatory organizations.

Results. The peculiarity of the functioning of the SRO should be distinguished from
the general understanding of other non-profit organizations. The collisions and gaps in
legislation on legal regulation are emphasized. For entities that do not envisage the creation
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of a self-regulatory organization, the non-statutory organizations (that is, organizations that
are not officially granted by the status of a self-regulatory organization and are not registered
as such) remain a possible option _for regulating the issues of the industry’s activity.

A similar situation is with the most economic associations. Since, according to the
law, they cannot be officially registered as self-regulatory organizations, and market demands
require action in common and develop their own rules and self-defense and representation.

Conclusion. Economic relations are developing, transforming, accents are changing
and therefore, it seems quite reasonable to consider the exclusion of the Institute of
«economic associationy from the Economic Code. The activities of some registered economic
associations may be transformed into the functioning of self-regulatory organizations.
At the same time, in the name of any self-regulating organization one can leave the
definition of «associationy at the request of the subject of economic activity.

Keywords: self-regulated organizations, self-regulation, non-entrepreneurial
organizations, economic activity and economic association.
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INPUIIMHEHHA KOPIIOPATUBHUX IIPAB

Hocniosxceno 3axono0ascmeo, npakmuky 1020 3aCMOCY8AHHs Md HAAGHI HAYKOBI
ooicepena 3 Memoro 8UHAYEHHS MOMEHM) NPUNUHEHHS. KOPHOPAMUBHUX NPA8 ) MOBAPUC-
meax i3 obmedcenor gionogioanvuicmio. Ilpoananizoeano npasoee pe2ymosanis 00 i Nicis
nHabpanns yunnocmi 3axony Yrpainu «Ilpo mosapucmea 3 oobmedicenoro ma 000amKro80io
gionosioanvuicmion. 3a pezyrbmamamii 00CAI0NCEHH ABMOPOM 3aANPONOHOBAHO 3MIHU
00 3aKOHO0ABCMEA.

Kniouosi croea: TOBapUCTBO 3 OOMEKECHOIO BiNMOBINATBHICTIO, TPUITHHCHHS
KOPIIOPaTUBHUX IPaB.

Pomawenxo U. Ilpexkpawenue KkopnopamugHvlx npae. Hccnedosano 3axonooa-
MenbCMBo, NPAKMUKA €20 NPUMEHEHUS. U CYWeCmByloujue HayyHbvle UCIMOYHUKIU C Yelbio
onpeoenenuss MOMEHMAa NpeKpawenus KOpnopamusHelX npag 6 00wecmeax ¢ 02paHu-
yeHHoUu omeemcmeenHocmoio. llpoananuzupoeano npasogoe pecyruposanue 00 U nocie
ecmynieHusi 6 cuny 3axona Yxpaunvl «O6 0buecmeax ¢ 02paHuyeHHoU U OONOIHUME-
bHOU omeemcmeenHocmoioy. 1lo pe3ynbmamam ucciedo8anus Aaemopom NpeonodiCeHbl
u3MeHenUs 8 3aKOHO0amenbCmeo.

Kniouesvie cnoea. oOECTBO ¢ OrPaHUUCHHON OTBETCTBEHHOCTBIO, IIPEKPALLCHUE
KOPIOPAaTUBHBIX MPaB.

IMocranoBka npodJjieMu. Y TOBapuCTBaX 13 0OMEKEHOIO BiIMOBIIAb-
HICTIO TPAIUISIOTHCS PI3HOMAHITHI CUTyallli Mepexoay Ta Mepepo3noally
yacToK (IX 4aCTMH) y CTaTyTHOMY KamiTajl. YYacHUKU TaKUX TOBApPUCTB
MOKYTh BUSIBUTH Oa)KaHHS BIJTUY’KUTH CBOIO 4acTKy (ii 4acTHHY) Ha KOPUCTb
IHIIOTO Y4YacHHKa ab0 Ha KOPUCTh TPEThOi ocoOu. Takox iM HamexKuTh
IPaBO CKJIACTH 3aIOBIT LI0JI0 HAJEKHUX iM KOPIOPATUBHUX IPaB 13 TUM,
100 1XHI CMaJAKOEMIN YCTaAKyBalu BIAMOBIIHE MalHO. SIKIIO X YYaCHUKHU
He OaxaloThb, MO0 1HIIA O0coba OTpUMalla iXHE MalHO YW BUCTYNHJIA
MPaBOHACTYITHUKOM, ab0 SKIO, HA IXHIO JIyMKY, BUTIIHIIIE OTPUMATH BiJ
TOBAapUCTBA BAPTICTh BIAMOBIAHOI YACTKH, HIXK MPOJIABATH ii, BOHU MOXYTb
3asiBUTU PO CBIM BUXIJ 13 TOBApUCTBA, y TaKUM CIOCIO MOBHICTIO MpH-
NUHSIOYM CBOT KopriopatuBHi npasa. [logi0HI mpaBoBI HACTIAKK HACTAlOTh
TaKOX B TOMY BHIAJKy, fKIIO yYaCHMKA BHUKIIIOYAaIOTh 3 TOBAPUCTBA
y BIJITIOB1/Ib HA JIOMYIIEHI HUM MOPYIIECHHS.

VY BCiX 3a3HaYEHUX BUIIE BUIAJKaX BaXXJIMBE TEOPETUYHE Ta MpPaAK-
TUYHE 3HAYEHHS] Ma€ MOMEHT IIPUIMHEHHS KOPIIOPATUBHUX IPaB yYaCHUKA,
OCKIUIBKH caMe 3 IbOTO MOMEHTY 0co0a repectae OyTH y9acCHUKOM 1 BifImo-
BIJTHO M030aBJIIEThCS NPAB HAa y4acThb B YIPABJIiHHI TOBAPUCTBOM, Ha y4acTb
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y pO3M0AiIl MpUOYTKY TOBApUCTBA, IIpaBa Ha 1HPOpPMaIil0, a TAKOXK MpaBa
Ha OTPMMAaHHS YaCTWHU MaiiHa TOBapuCTBa B pa3i jdikBifamii. BizcyTHicTb
€IMHOTO YHI1(IKOBAHOTO MiIXOAY A0 BU3HAYEHHS TAaKOIO MOMEHTY CIIpHSE
HEBU3HAYECHOCTI B KOPIIOPATUBHUX BITHOCHHAX, a TAK0XK 30UTBIIICHHIO KUTb-
KOCTI CIIOPIB MDK PI3HUMH yYaCHUKaMHU IMBUIbHUX BIIHOCHH y TOBapUCTBaX
3 00MEKEHOIO BITIOBIJATBHICTIO.

AHaJIi3 OCTaHHIX J0C/iIxKeHb i myOJikaniii. [lutanus Toro, 3 sKoro
4yacy BITHOCHHU MK y9aCHUKaMHU 1 TOBapHCTBOM 3 OOMEKEHOIO BiJIMOBIajIb-
HICTIO CJIiI BBOKATH MPHUIIMHEHUMH, BXKE MONEPEIHHO CTABAIO MPEIMETOM
JociipkeHHsT B Haylll. CBoe OayeHHsI 11010 BKA3aHOTO MHUTAHHS y HAYKOBUX
JIOCJIIDKEHHIX BUCTOBIIOBaM Taki BueHi, sik H. C. bytpun, O. P. Ki6enko,
A. C. 3aneceko [1; 2], B. M. KpaBuyk, O. II. Ileuennii, O. B. IIpocsiHiok,
B.T. Py6an, JI. B. Cimyk, A. B. Cwmitiox, B. L. Ilikano, Y. B. SIpumosud [3—10].
[Topsin 3 HAYKOBUMHM PO3BIAKAaMU B 11K cepi CBOIO AYMKY LI0J0 BKa3aHHUX
MMTaHb BUCIOBJIIOBAIM CYJOBI 1HCTAHIIl pI3HUX PIBHIB, 30KkpemMa Bepxos-
Huit Cyza Ykpaiau ta Bumuii rocnonapeekuii cya Ykpainu [11; 12].

[Tonpu icHyBaHHS BETUKOI KUIBKOCTI HAyKOBHUX JIKEpEN 1 JKepeln
NPaBO3acTOCYBaHHs, Jie OyJIO 3aPONOHOBAHO BUPIIIEHHS MPOOJIEMH HEBU3HA-
YEHOCTI MOMEHTY MpPUIIMHEHHS KOPIMOpPAaTHUBHUX IpaB y TOBApUCTBAX 13
00MEKEHOIO BIAMOBIATBHICTIO, OUIBIIICTh TaKUX JDKEPENT TPUIIATAE Ha
nepiog 1o npuitHATTa (06.02.2018) Ta HabpanHs umHHOCTI (17.06.2018)
3axonoM Ykpainu «IIpo ToBapucTBa 3 00MEXEHOIO Ta JOJATKOBOIO BiAMO-
BilanbHICTION (dani — «3akoH npo TOBy) [13]. 3a3Hauenuii 3aKk0HO1aBUNI
aKT KOHIIENTYaJIbHO 3MIHUB 3acaau HAOyTTs, 3MiHU Ta MPUITMHEHHST KOpIHopa-
TUBHHUX TIPaB y TOBapHCTBaxX 3 OOMEXKEHOIO BiAMOBITATBHICTIO. Y 3B’S3KY
3 UM, MIUTaHHS, TIOB’s13aH1 3 MOMEHTOM NPUIMHEHHS KOPIOPaTUBHUX IPaB
y TOBApUCTBAaX 3 OOMEXKEHOIO BiAMOBITAIBHICTIO, 3HOBY HAOy/IHM aKTyajb-
HOCTI 4epe3 HasBHICTh ICTOTHUX HOBOBBEJEHb, IO PO3MISAAIOTHCS B I[N
CTaTTl 3 ypaxyBaHHSIM HaJ0aHb IOPUANYHOT HAyKU Ta MPAKTUKH, HAKOIHU-
YeHHUX 70 HaOpaHHS YMHHOCTI BKAa3aHUM HOPMAaTUBHUM akToM. OcoOIuBY
BOXIIMBICTh 1€ TUTAHHS Ma€ 4epe3 Te, M0 TOBAPHUCTBO 3 OOMEKEHOIO
BIJIMOBITAJIHICTIO BUCTYIA€ OJHIEI0 3 HAW3py4HIUX (GopM 3M1MCHEHHS
THBECTHIIIM 1HO36MHHUMH Ta HAI[IOHATBHAUMH YYaCHUKAMH ITUBUILHUX BIJTHOCHH.

Merto10 cTaTTi € 3’ICyBaHHS MOMEHTY IPUIIMHEHHS KOPIIOPATUBHUX
IpaB y TOBApUCTBAX 13 OOMEKEHOIO BIAMOBIIAJBHICTIO 3 ypaxyBaHHSIM
3MiH, BHeceHux 3akoHoMm mpo TOB, Ta po3poOka Mpono3uiiid 1070
BJIOCKOHAJICHHSI 3aKOHOJIaBCTBA Y i cepi.

Marepiasm Ta Metoan. O0’€KTOM AOCIHIIKEHHSI BUCTYIIUIIO 3aKOHO-
JTABCTBO YKpaiHU MpO TOBApUCTBA 3 OOMEKEHOIO BIIMOBIAATIBHICTIO, TPAKTUKA
Horo 3acTocyBaHHs, HAYKOBI CTAaTTI Ta 1HIL aHAJIITUYHI MaTepiai, a TAKOX
3akoHO/MaBCTBO [lonmpIi B YacTHHI, IO CTOCYETHCS OOOPOTO3AATHOCTI
KOPIIOpAaTUBHUX TpaB. JlOCTIHKEHHS TPOBEACHO MUITXOM 3aCTOCYBaHHS
PI3HMX HAyKOBUX METOJiB, 30KpeMa MOPIBHSIBHO-IIPABOBOTO, 1CTOPUKO-
MPABOBOTO, CHCTEMHOTO Ta TIMOTETUYHOTO, METOJIB aHAJl3y Ta CHUHTE3Y,
IHIYKIIT Ta Ty KIIii.
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PesyabTatn pociimkenusi. OCHOBHUMH JDKEpeJIaMH IPABOBOTO
PETYJIIOBaHHS KOPIOPAaTUBHUX BIJHOCHH Yy TOBapHCTBaX 3 OOMEKEHOIO
BiJIMOBIJAIBHICTIO 10 HaOpaHHs YMHHOCTI 3akoHOM 1po TOB 6ynu 3akon
VYkpainu «IIpo rocnomapceki ToBapuctBay [14], Husinsauit xonekc (LK)
Vkpainu [15] ta ['ocnnogapcrkuii koaekce (I'K) Ykpainu [16]. [Tonpu Te, 1o
3aMICTh OJHOTO HOPMATHBHOTO aKTa, SIKUM OM PETyJIOBAJHMCh BiJMOBIIHI
BITHOCHMHH, ICHYBaJO LIUIUX TPH, MOMEHT NPUIIMHEHHS KOPIIOPAaTUBHUX
IpaB y TOBApUCTBAX 13 00MEKEHOIO BiIMOBIIAIBHICTIO HE BCTAHOBIIOBABCS
XKOJTHUM 3 HuX. [IpobGiemMa HEBM3HAYEHOCTI MOMEHTY MPUITMHEHHSI KOpIIopa-
TUBHUX IIpaB TEBHOIO MIpOI0 yCyBajach y MEpioj 4Yacy, KOJIH 3aKoH
VYxpainu «IIpo rocnogapchki TOBapuCTBa» mepeadadaB Nepexia 10 HOBOTO
y4acHUKa BCIX MpaB 1 000B’SI3KIB MOMEPEAHBOTO YYACHUKA MPHU MEPEXOi
YaCTKM Yy4YaCHHUKAa B CTaTyTHOMY KamiTaji TOBapHCTBa 3 OOMEXKEHOIO
BiIMOBIJaIbHICTIO. [le mmosoxkeHHs naBajio 3MOTy MPHB’SI3aTH MOMEHT
npunuHeHHs (1 BIATOBIIHO Ha6yTT$[) KOPIIOPATHBHUX NPAB 110 MOMEHTY
Nepexoay YacTKU B CTaTyTHOMY KamiTaui. [lojoxkeHHs, 32 SIKUMA MOMEHT
HAOyTTS CTaTyCy y4YacHHKAa TOBApUCTBA 3 OOMEKEHOIO BiJIIMOBITATBHICTIO
BHU3HAYaBCSI MOMEHTOM II€pEelaHHsl YacTKW, OyJI0 BHMKIIOYEHO 31 CT. 53
3akony Ykpainu «IIpo rocnogapceki ToBapuCTBay 3 HaOpaHHSAM YHWHHOCTI
3akonom Ykpaiau Ne 997-V Big 27.04.2007 [1, c. 108]. Lle He 3aBamgmio
[Inenymy BepxoBnoro Cyny VYkpainm (BCY) Ttak BBaxatu U Hajgami,
HE3BaKal0YM Ha BIJICYTHICTh BIANMOBIAHMX HOPM Ha piBHI 3akoHy (1. 31
[MIBCY «IIpo npakTuky po3risay cyJdaMu KOpIOpaTUuBHUX criopiy) [11].

Bucnosnena BCY mo3swuiiis BiamnoBijaia Tak 3BaHIM «TOCTOIAPChKIN
KOHIIETIII1» [6, ¢. 62], KOl MpaBo Ha YaCTKy Ta IMPaBO Ha y4acTh y TOBAPHUCTBI
MOEHYIOTHCS 1 IEPEXO/ISITh OJTHOYACHO B MEXKaX KOPIIOPATUBHUX MpaB. Takuit
niaxia OyJo MATPUMAHO JIETKUMHU HAYKOBISIMUA TaKOK B KOHTEKCTI MEPEXOy
KOPIOPATUBHUX NpaB y nopsAnky crnaakysaHHs [10, c. 50]. CBoero yeproto,
niaxia, oOpanuit ienyMmoM Buiioro rocnonapeskoro cyay Ykpainu (BI'CVY)
MPOJEMOHCTPYBAB MPOTHICKHY «IUBUIICTHUHY» KOHIEMIIio [6, c. 62]. 3a
TaKUM TI1AX0I0M ocoba miciist HaOyTTs MpaBa BIACHOCTI HAa YacTKy B CTaTyT-
HOMY KarliTaji TOBapuCTBa 3 OOMEKEHOIO BIIMOBIAAIBLHICTIO MOTJIa BCTYIIUTH
JI0 TOBApUCTBa ¥ TOJI HaOyBasia MpaBo O€3MOCePEAHBOI Y4acTi B TOBAPHUCTBRI,
0 MaJo MATBEP/KYBATHCS PIMICHHSAM 3arajlbHUX 300piB yYaCHHUKIB
toBapuctBa (1. 2.6 mocranoBu [IBI'CY «IIpo gesiki muTaHHS TPAKTUKU
BHUpIIICHHS CIIOPIB, IO BHUHUKAIOTh 3 KOPIOPATHBHUX BiTHOCHHY) [12].
PosBuBaroum nieii miaxia, O. B. IIpocsHIok 3a3Haumnia, 0 MpaBO HA YaCTKY
NEPEeXOJAUTh 3 MOMEHTY, BKa3aHOTO y JIOTOBOpPI, a Y BUMAJAKY BiJICYyTHOCTI
BIJITOBITHOTO TIOJIOKEHHS B JIOTOBOPi, TO 3 MOMEHTY IEpEeAaHHs TaKOro
npaBa, a MpU HOTapialbHOMY IOCBITYEHHI JOTOBOPY — 3 MOMEHTY HOro
HOTapiabHOTO MOCBIMYEHH [5, ¢. 93]. [linTpumMaB MOXKIIUBICTD 3aCTOCYBaHHS
70 TIepexoJy MpaBa Ha YacTKy B CTaTyTHOMY KalliTajdl TOBAapUCTBa 3a-
raJbHUX MOJI0KEHB TIPO MpaBo BiIacHOCTI Takox B. I'. Pyban [6, c. 62].

[3 kpuTHKOI0O MiAX0Ay A0 PO3MEXKYyBaHHS IpaBa Ha YacTKy B CTa-
TYyTHOMY KaIliTajli TOBapUMCTBAa Ta IpaBa ydyacTi B TOBApPUCTBI BUCTYIHUB
A. B. Cmitiox. Ha #oro nymky, BUHUKaJla TIEBHAa HEBIJMOBIIHICTh, KOJHU
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oco0a HaOyJia MpaBo Ha YaCTKy, aje HE BBa)KAJacsd YYaCHUKOM TOBApHUCTBA
¥ 3aexana BiJ pilieHHs y4acHUKIB. Tomy aBTop craB Ha Oik [Inenymy BCY,
CTBEP/KYIOUH, IO 3 HAOYTTSAM TpaBa HA YaCTKy 0coOa Majia BBaXKATHUCS
y4acHUKOM ToBapucTBa. OJIHaK BUEHUH 3alPONOHYBAB IEH ITiIXi]] BIIOCKO-
HAJINTH, BBAKAIOYM MOMEHTOM HaOyTTs (i BIAMOBITHO NPUIIMHEHHS) IpaBa
Ha 9aCTKy MOMEHT BHECEHHS 3MiH 10 €auHoro aepxkaBHoro peectpy (€P),
noi0HO 10 peecTparlii mpaBa BIACHOCTI Ha Hepyxome MaiiHo [8, c. 221].
Taka mo3wurris 3aCIlyroBye Ha yBary, OCKIJIbKA aBTOP 3BEPHYB yBary Ha
ICTOTHY HEBIJIMTOBIHICTB, SKa 1CHyBana y 3aKOHO/aBCTBi. BogHOYac sKIo
MOTOJMTHUCS 3 TAaKUM MIAXOJOM 1 BU3HATH, 10 BUHUKHEHHS TIpaBa Ha
YaCTKy HE MaJl0 MPU3BOJUTH JO BUHUKHEHHS TpaBa BIACHOCTI 3 MOMEHTY
YKJIaJICHHS IOTOBOPY, a JIUIIE 3 MOMEHTY BHECEeHHsI 3MiH 10 €/[P, 11e Mmorio
ICTOTHO 3MEHIIUTH 00cCsr mpaB ocoOu HaOyBada yacTku. OcoOIMBO B THX
BUIIAJIKaX, KoM HaOyBay 4acTKU BXKE PO3paxyBaBCs 3 BiIUYyKyBauem, He-
BU3HAHHS 32 Ha0yBaueM IpaBa BIACHOCTI MOIJIO HECHIBPO3MIPHO MOCIAOUTH
MIPABOBHI CTaTyC OCTAaHHLOTO. 332 TAKUX OOCTaBUH, OUIBII MPUHHATHAM MIr
Ou BBa)KaTHUCS MIIX1, KOJIH HAJICKHI YYaCHUKY IpaBa PO3IICILUIIOBAIINCS Ha
MaifHOBI Ta HEMalHOBI i HaOyBaKca OkpeMo. 3 HaOyTTsIM MailHOBUX IpaB
(mpaBO Ha 4YacTKy) TpeTs ocoba HEe CTaBaja YYaCHHKOM Y TOBAapUCTBI
3 00MeXeHOI0 BiAnoBiganpHICTIO. [IpobieMoro B TakoMy BUMAIKY 3aJIMIIa-
Jacsi IeBHA HEBU3HAYEHICTh y MPABOBOMY CTaTyCl CTOPIH JOTOBOPY, KOJH
ocoba, sika HaOyla MpaBO Ha YACTKy, IIE€ HE BBAXAJlIach YYaCHUKOM
TOBapuCTBa, a B €JIP micTuinch BigoMOCTi Tpo ocoOy, siKa BXKe BiIUyKHiIa
MPaBO HA YaCTKY.

VY BuUmajaky 31 CHaJKyBaHHSM YaCTKU B CTaTyTHOMY KarliTajal TOBa-
pHUCTBa 3 0OMEXEHOIO BiIMOBIJAIBHICTIO CIIaKOEMEIh TAKOK HE MIT CTaTh
YYaCHHKOM O€3 OTPUMAaHHS 3Tr0JIM TOBAPHCTBA HA MOTO BCTYM JI0 TOBAPHUCTBA,
K TOro BUMaraia ct. 55 3akony Ykpainu «IIpo rocmomapcbki TOBapUCTBAY.
OpHoro nuIe BOJEBHUABICHHS criaAKoeMIls Oyiio HeaocTtatHbo [17, ¢. 175].
[TosicHIOIOUM TIepexiJ KOPIOPATUBHHUX IPaB 10 CHAJAKOEMIIIB y TOBapUC-
TBax 3 00MEXEeHO0 BiAmoBiAabHICTIO, B. M. KpaBuyk Bkasas, 1110 MaifHOBI
BIIHOCMHM BHUHHUKAJIM 3 MOMEHTY HaOyTTs MpaBa Ha 4YacTKy, a opraHiza-
iKHI — 3 HA0yTTsAM mpaBa ydacri [3, ¢. 6]. [llogo MmomeHTy HaOyTTs mpaBa
Ha YacTKy, TO 3 I[bOTO MPHUBOAY IYMKH HAYKOBIIB PO3IUNUIMCE. SIKIIO
O.Il. [leuenuit BBaxkaB, 110 MPAaBO HAa YAaCTKy HaOyBaJloCsi 3 MOMEHTY
BHJIaul CBIJIOITBA MpO MpaBo Ha cmanmmuy [4, c.39], to B. I Ilikamo
BUCJIOBUB JAYMKY, IO CIIaJIKOEMEIh MaB BBAKATUCHh YYACHHUKOM TOBApUCTBA
3 MOMEHTY BIAKPHUTTA criaamiyau [18]. OcranHiil 3ragaHuii miaxia € UmocTpa-
II€F0 KOHIIEMIIIT, 3a K01 BiAOyBaBcsl omHodacHUil mepexin npas. [l{ompasaa,
Il KOHIIEMIS HE TOBHOK MIpOI BIJAMOBiala YMHHOMY Ha TOW dYac
3aKOHOJIAaBCTBY M MPAKTHUIIl HOT0 3aCTOCYBAaHHS, 3a SIKOIO HaOyTTs IMpaBa
Oe3mocepeIHbO1 y4acTi CIAJKOEMIIEM BiIOyBajaocs BXKe ICIAA HaOyTTS
npaBa Ha 4yactky (1. 4.7 nmoctanoBu [IBCTY «lIpo nesiki muTaHHs MPAKTUKA
BUPIIICHHS CIIOPIB, 110 BUHUKAIOTh 3 KOPIOPATHBHUX BITHOCHHY) [12].
Tomy OBl BUIIPaBIAHUM 32 ICHYHOYHMX TOJ1 OOCTaBUH BUIAETHCS IMiAXIJT
10 HaOyTTS CTaTyCcy YyYacHHMKA CHAJKOEMIIEM 3 MPUUHATTAM pIillIEHHS
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3araJbHUMHU 300paMU yYacHHMKIB TOBapHuCTBa, sik BkazaB BI'CY. 3rigHo
34. 5 cr. 1268 K Ykpainu, sxa iMrnepaTuBHO MOIIMPIOBAIacs Ha BC1 IpaBa
CIAJKO/IaBIIsl, MOMEHT HAOYTTs MpaBa Ha YacCTKy € CMHUCH IOB’SI3yBaTH 13
3araJlbHUM MOMEHTOM BIAKPHUTTSI CHAAIIMHU, SKUH € TaKOX MOMEHTOM
NPUIMHEHHSI YCiX MpaB CraIKoaaBisa. BogHovyac 3a3HadeHl MipKyBaHHS HE
3aBaXKAIOTh KPUTUYHO CTABUTHCS IO TOJIO)KEHb 3aKOHOJABCTBA, SKI1 JisUTA
TOJi, ¥ BIAMOBIAHO MiATPUMYBATH TO3UIlIT TUX HAYKOBIIIB, SKI BBAXKAIIN 32
HEOoOX1/IHE CKacyBaTh 00OB’A3KOBY 3T0Jly YYaCHUKIB HA IPUNAHATTS CIIAIKO-
€MIIIB 710 CKiany ToBapuctsa [19, c. 144] Ta BUMOry BKasyBaTu y4acHUKIB
TOBApUCTBA y CTATyTi [6, c. 63].

OcoOnuBUMHU TUCKYCISIMHA XapaKTEPU3yBAIOCS MUTAHHS PO MOMEHT
NPUNIMHEHHS KOPIIOPATUBHUX MPaB MIIIXOM BUX0Ty 3 ToBapucTsa. JI. B. Cinnyk
BKa3ajga Ha Taki OCHOBHI MOMEHTH, 3 SIKHMHU MOTJIAa IOB’SI3yBaTHUCh JlaTa
BUxOMy: 1) JeHb MOJAHHS 3asiBU NPO BUXIMA;, 2) Aara 3aKiHYEHHS CTPOKY
MOBIIOMJICHHSI TOBAapHUCTBA MO BUXiA (Tpu Micsi); 3) A€Hb NPOBEACHHS
3araibHUX 300piB, HA SKUX PO3TIIANANOCS IMMHUTAHHS BUXOAY YYacCHHKA
3 TOBApPHUCTBA; 4) JCHb JIEPKaBHOI peecTparlii 3MiH JI0 YCTaHOBYHX JOKY-
meHTiB y €JIP [7, c. 152]. I3 nmepenideHNX MOMEHTIB JOCIIIHUIIS BU3HAJA
HaMOLIBII JIOTIYHOIO JIaTy 3aKiHYEHHS CTPOKY MOBIJIOMIIEHHS TOBAapHCTBA
PO BHX1JI, QpTyMEHTYIOUM CBOIO TyMKY HAsIBHICTIO CIICI[iaJIbHUX HOPM ILIOJIO
3aKiHUEHHS CTPOKY [7, c. 153]. AHanOriuHo crupanucs Ha JaTy 3aKiHYEeHHS
ctpoky st moriepemkenns npo Buxin O. P. Kidenko Ta A. C. 3aneckko,
pH I[bOMY BKa3yHO4H Ha HEOOXITHICTh CKaCyBaHHS BUMOTH MOBIJOMJICHHS
po BUXIJ, K Ie nepeadadaiocs B mpoekTi 3akony Ykpainu «IIpo ToBa-
pucTBa 3 0OMEKEHOI Ta JO0JATKOBOK BIJMOBimalbHICTIOM [2, c. 23]. Tak
camMo TPOIOHYBaB ckacyBaTH BUMOTY norepemkeHHs B. M. KpaBuyk, ane
JI0 TAaKOTO CKaCyBaHHSI, KEPYIOUUCh MPUHIMIIAMU JOOPOBUILHOCTI, OJHOCTO-
POHHOCTI ¥ 0€3yMOBHOCTI, JIHEM NPUIIMHEHHS KOPIOPATHUBHUX BIIHOCHUH
NPOTIOHYBAB BBAKATH JaTy CIUTUBY CTPOKY MOIEpeKEeHHS Mpo Buxin [3, ¢. 17].
I3 ocramHiM miaxogoMm moroauBcs Takox twieHyM BI'CY, no3BonuBmiu
BBA)KATHU JATOI0 BUXOAY HE TUIbKHU AATy CIUIMBY CTPOKY MOIEPEIKEHHS PO
BUXiZ, a ¥ IHIIy JaTy, BU3HA4YE€HY YYaCHHKOM 3 ypaxXyBaHHAM CT. 148
LK Vkpainu (1. 4.12 nocranoBu [IBI'CY «lIpo nesiki nuTaHHsS NpaKTHUKA
BUPIIIEHHS CIOPIB, 110 BUHUKAIOTh 3 KOPIOPATUBHUX MPABOBIIHOCKHY) [12].
[Tnenym BCY paniiie Takox BU3HAB, III0 MOMEHT BUXOY HE TOB’sI3aHUHN Hi
3 pIIIEHHSM 3araJibHUX 300piB, HI 3 BHECCHHSIM 3MiH JI0 YCTAHOBUHUX JIOKY-
MEHTIB, OJJHAK MOMEHTOM BHUXOJy BH3HAB JIaTy M0Jiayi 3asiBU MOCAJIOBIN
oco0i ToBapucTBa ab0 BpPYYECHHS 3asBU MM 0cCO0aM OpraHamMu 3B’S3KY,
6e3BigHOCHO 10 nonepemkenHs npo Buxif (. 28 [IIBCY «IIpo mpakTuky
PO3TIISAY CyJlaMy KOopropaTuBHHX criopiBy») [11]. 3 mo3urmiero BCY moro-
munack . O. Ypazona [20, c. 134]. [Ipore octaHHii Ha3BaHUM MiAXi] BH-
JAETHCS IS0 CHPOIICHUM, OCKUJIBKH SIKIIO 3asBa MPO BUXI1J IMOJaBaiacs
0e3 BIAMOBIAHOTO MONEPEHKEHHS, TO B TAKOMY BHUIIAJKY IMOBHICTIO HIBEIIO-
BaJIOCh MPABOBE 3HAYEHHS BUMOTH I0JI0 TomepeakeHHs npo Buxia. Came
TOMY OUIBIIT OOTPYHTOBAHOK 3 OOKY BIAMOBITHOCTI 3aKOHOJIABYMM BHUMOTaM,
K1 ICHYBaJI TOJIl, BUA€THCS TO3MIIisI, BUCTIoBIeHa TuieHyMmoM BI'CY. Taka
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MO3UIIIST CHpaB/Al HaWOUIbIIE BIJAMOBIAANAa TPUHIUIIATAM OE€3yMOBHOCTI
1l OJTHOCTOPOHHOCTI BUXO/Ty 3 TOBAPUCTBA.

CrinbHOIO TTPOOIEMOIO ISl 3a3HAYCHUX BUIIE MIJACTaB MPUITMHEHHS
KOPHOpPaTUBHUX TPaB y TOBAPUCTBaxX 13 OOMEKEHOIO BIAMOBIIAILHICTIO
(Bimuy>KeHHSI YacTKM B CTaTYTHOMY KamiTajii, cMepTh (i3uuHoi ocobu-
Y4acCHMKA Ta BHUXIJ 3 TOBAapHCTBAa) 32 YUMHHUM TOJ 3aKOHOJABCTBOM Oyia
HEOOXI1THICTh YXBaJICHHS PIIIICHHS 3araJlLHUMHU 300paMH yYaCHUKIB TOBapHUC-
TBa MPO BHECEHHS 3MiH JI0 YCTAaHOBUYMX JOKYMEHTIB 1 BHECEHHS 3MiH J10 €JIP.
be3 npoxomkeHHs 3a3HaUE€HUX MPOLEAYP 3A1MCHEHHS TIPaB YYaCHUKA 1HITIOKO
0co00r10, 110 HabyJa KOPIOpPaTUBHUX MPaB, ICTOTHO yCKIagHoBanocs. e
nosicHioBasiocst 3mictoM ct. 10 3akony Ykpainu «IIpo nepkaBHy peecTpaliito
IOPUIMYHUX 0C10, (PI3MYHUX 0C10 — MIAMPUEMIIIB 1 TPOMAJCHKUX (POPMYBaHbY,
3a SIKOIO Jisjla TPE3YMIILisl TOCTOBIPHOCTI BIJOMOCTEH, IO MICTHUIUCS
y €/IP [21]. 3 naOpanasm unHHOCTI 3akoHoM mpo TOB Biamana motpeda
y BHECEHHI 3MIH /10 YCTAaHOBYHX JOKYMEHTIB MPH 3MiHI CKJIaJly YYaCHHKIB,
a HaOyBaul 4yacToK (iX YacTHH) y CTaTyTHOMY KalliTajli OTPUMAIHd 3MOTY
CaMOCTIMHO 3BEpTaTUCS JIO HOTapiyca 4 JEpPKaBHOTO peEeCTpaTopa s
BHECEHHS 3MiH 10 €/[P.

BiamoBimuo m0 4.5 ct. 24 3akony npo TOB 3akoHomaBenpb aocsr
MOBHOI BM3HAYCHOCTI B TMUTAaHHI MOMEHTY NPHUIIMHCHHS KOPIIOPATUBHHX
npaB JHIIE Y BUNAAKY 13 BCTAHOBJIICHHSM MOMEHTY HACTaHHS IPAaBOBHX
HACJIJIKIB BUXOJIy 3 TOBApUCTBA 3 OOMEKEHOIO BIJMOBIJAIBHICTIO — BHE-
ceHHs 3MiH 10 €JIP, 3aMiCTh MOMEHTY CIUIMBY CTPOKY TOIEPEIKESHHS PO
BUXI1J 3 TOBapHCTBa YW IHIIOTO MOMEHTY, SIKMl OM BIAMOB1JIaB BUMOTaM
ct. 148 IIK Ykpainu, sik panimie BBaxas BI'CY.

VY BumajKy 3 mepeqaHHsIM MpaB HA YaCTKy 3a MPABOYHHOM MOMEHT
BUHUKHCHHS 1 IPUITMHEHHS KOPIIOPATUBHUX TPAB 3AJIUIIAETHCS 3aKOHOABYO
HeBH3HaueHUM. Tak caMmo Oe3nocepeiHbO HE BU3HAUYEHU MOMEHT MpPHUIIH-
HEHHS KOPIOpPaTUBHUX TMpaB MPU BUKIIOYEHHI y4YaCHHKa 3 TOBAapHUCTBA,
a TAaKOXK TIPH CHAJKyBaHHI YaCTKH ydacHuKa ToBapuctBa. 1[0 crocyeThcs
CHAJKyBaHHS YaCTKM y CTAaTyTHOMY KamiTall TOBapHUCTBA 3 OOMEKEHOIO
BiJIMOBIJAJIBHICTIO, TO 3arajJloM MOMEHT MPHUIHMHEHHS KOPIOPATUBHUX IPaB
€ 3PO3YMUINM, OCKUIBKH TICTISI CMEPTI 0COOM CITaIKOIaBIIs MTpaBa HaJIEeKATH
il He MOXYThb — y WM CHUTyalli JIOIUIbHIIIE BECTH MOBY MPO MOMEHT
HaOyTTs KOPIMOPATUBHUX MPaB CHAIKOEMIISIMU. 3a 3arajIbHUM MPABUIIOM /10
CHAJKOEMIISI IEPEXOSITh MIpaBa Ta 00OB’A3KM YYACHUKIB, OJTHAK 3aKOH TPO
TOB no3BoJIsIE BUKITIOYATH YYaCHUKA 3 TOBAPUCTBA y Pasi, SKIO HE IMOIaHO
3asBy MPO BCTYI 10 ToBapucTBa (4.2 cT.23 3akony mpo TOB). Take
TIOJIOXKEHHST 3aKOHY MOYKHA PO3TIIyMA4UTH TO-Pi3HOMY. 32 00CTaBUH MEPIIIOTO
BapiaHTy TIIyMa4yeHHs MOBa Hje TPO BUKIIOYEHHS 3 TOBAPUCTBA OCOOU-
CHAJIKOEMIIS, @ APYTOro — PO BUKITFOUEHHSI 3 TOBAPHCTBA criaikoaaBist. Corift
JeTasbHIIIe 3yTMHUTUCS HA KOXKHOMY 13 3a3HaUEHHUX CIIOCO0IB TIIyMaYeHHSI.

VY Bumajky 3 NepiuM BapiaHTOM TIIyMadyeHHs], 3a sIKOTO HAEThCs Mpo
BUKJIFOUEHHS OCOOM-CIAKOEMILS, TOJIOKEHHS 3aKOHOJAaBCTBA HEOOX1THO
PO3IIIAIaTH TakK, 110 0co0a BXKE € YYACHUKOM J0 MOJaHHS 3asBU MPO BCTYII
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70 ToBapuCTBa. BpaxoBytounm Te, 1o 3asiBa MpO BCTYN € OJHUM 3 JIOKY-
MEHTIB, IOJAHHS SKHMX BUMAra€ThCs JJIs1 BHeCEHHS 3MiH 10 €JIP mono
CKiaay ydacHUKiB (4. 5 cr. 17 3akony Ykpainu «[Ipo aepkaBHy peecTparito
IOPUIANYHHUX 0Ci0, PI3MYHMUX 0CI0 — MIANPUEMIIB Ta TPOMAACHKUX (HOpMy-
BaHby») [21], me o3Havae, mo 3MiHu g0 €JIP B TakoMy BUMNAAKYy IIe HE
OyayTh BHECEHi. 3 SKOTO ) MOMEHTY TOJli CIaJKOEMEIb MAaE€ BBAKATHCH
YYaCHHUKOM, SIKIIO HE 3 MOMEHTY BHeceHHs 3MiH f0 €JIP? Bumaerbcs, o
TaKUM MOMEHTOM CJiJ Yy LI cUTyallil BBa)KaTH MOMEHT HaOyTTs y Biac-
HICTh YaCTKH B CTATyTHOMY KaIliTajl TOBAPUCTBA 3 OOMEKEHOIO BiJIMOBIIaIb-
HICTIO, TOOTO, SIK BXKE€ 3a3HAYATIOCS, TAKUM MOMEHTOM CIIiJ] BBaKaTH MOMEHT
BiKpUTTs criaamuHu (4. 5 ct. 1268 1K Ykpainu). To6To npu Takomy Tiayma-
YeHHI oco0a HaOyBae KOPHOPATUBHUX MPaB OJHOYACHO 3 HAOYTTSAM IpaBa
Ha YacTKy B CTaTyTHOMY KamiTaji ToBapucTBa. Llei miaxin oGrpyHTOBY-
€ThCSI, 30KpEMA, TUM, 10 B TOBAPUCTBI 3 0OMEKEHOIO BiIMOBIIATBHICTIO K
00’eqnanHi maitHa (4. 1 cr. 81 LK Ykpainn) oCHOBOMOJIOXKHE 3HAUYECHHS Ma€e
HAJICKHICTh 0CO01 MAaHOBOTO TpaBa, a HE OCOOKCTA y4acTh y TOBAPUCTBI.
[Tpu oMy, HaBITH SKIIO BU3HABATH ICHYBaHHS MpaBa HAa y4acTh y TOBa-
PUCTBI SIK OCOOMCTOrO HEMAatHOBOT'O TpaBa, OJIHAKOBO II€ HE JIa€ IIiJICTaB
CTaBUTH OCOOMCTHI HEMaHOBHI XapakTep TaKOTO MpaBa y 3aJIe)KHICTh BiJ
pileHHs 3arajgbHUX 300piB 4M il nep:kaBHOro peectparopa [22]. Tomy,
3BICHO, MIAXIJ, 332 SKOTO 0CO0Yy BapTO BH3HABATH YYAaCHMKOM TOBapHCTBA
3 00MEXEHOIO BIAMOBIAATBHICTIO 3 MOMEHTY HaOyTTs IpaBa BJIACHOCTI Ha
YaCcTKy, Ma€ TEOPETUYHE W 3aKOHOJaBue MiAIPyHTA. BomHouac Takuil miaxin
JI0 TIPaBOBOI perjiaMeHTaIlli MOMEHTY HaOyTTs KOPIOpPaTHMBHUX MpaB Bij-
pI3HAETBCA BIJ TOTO, SK 3aKOHOJIABEllb BHU3HAUYA€ MOMEHT MPUITUHEHHS
KOPIHOpaTUBHUX MpaB Yy pa3l BUXOIY 3 TOBapUCTBA. MOMEHTOM BHXOMIY
3 TOBApHCTBA € MOMEHT BHeceHHs1 3MiH fo0 €/IP. Binrak, sikijo BBaXkatw,
10 0c00a-CraaKoeMellb € yYaCHUKOM TOBAapUCTBA /10 BHECEHH: 3MiH 10 €/IP,
11 BIJIMOBIIHO O3HAYaeE, 10 JJIS PI3HUX CIOCOOIB HAOYTTS Ta MPUITHMHEHHS
KOpHopaTUBHUX MpaB 3MiHu B €J[P mMatoTh pizHe npaBoBe 3HaueHHs. Takuit
CTaH peued He CIpHUs€ OJHOMAHITHOMY pPO3YMIHHIO Ta 3aCTOCYBAHHIO
3aKOHOJIABCTBA, 1 HE MOXE BBAKATHCS 33JJ0BUIBHUM. Y 3B’S3KY 3 LIMM BapTO
NepenTH 10 IPyroro crnocody TIiyMadeHHs BKa3aHOI CTaTTI.

Sk 3a3Ha4aANOCK, APYTHH crocid TiymMadeHHs 4. 2 ¢T. 23 3aKoHy mpo
TOB nependauae BUKIIOUYEHHS 3 TOBAPUCTBA HE CIAIKOEMIIS, & IOMEPIIOTO
ydacHUKa. 3 OAHOTO OOKy, Take TIIyMaueHHS He MPU3BOAMTH JI0 Cyleped-
HOCTI MIDXK MiJIXO/IaMH JI0 MOMEHTY HaOyTTsl Ta MPUITMHEHHS! KOPIOPATUBHUX
npaB, K y BUIAJKY 3 MONEPEIHIM criocoOoM TiiymadeHHs. CriagkoemMerb
TOJIl HE BBOKATUMEThCS YYaCHUKOM JI0 BHECEHHs 3MiH A0 €JIP, Tak camo sk
1 y4aCHUK IIpY BUXO/I1 3 TOBAPHCTBA Oy/1€ yUaCHUKOM JIOTH, TIOKU BIATOBIIHI
3MiHU He OyayTh BHeceHi jo €JIP. 3 iHmoro 60Ky, Take TIIyMadyeHHS Mae
dbyHIaMeHTaIbHy Bajy, sSIKa MOJISATAE B TOMY, IO BUKIIFOYSHHS 3 TOBAPHUCTBA
3aBXK/IM 3aCTOCOBYBAJIOCH SIK CAHKIIISA JI0 MOPYIIHUKA [3, ¢. 6]. Skio % ocoba
BXKE HE € JKMBOIO, TO BIAMOBITHO 3aCTOCOBYBATH 10 HEl TAKOTO XapaKTepy
3aX0JIi HE € MOXKJIMBUM, OCKUIBKH ITOMepJia ocoda Bxke He € Cy0’eKTOM IpaBa.
VYci npaBa Takoi 0coOu, 32 BUHATKAMH, BCTAHOBJIICHIMH 3aKOHOM, TT€PEIAI0ThCS
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ii mpaBoHacTynmHuUKaM (cragkoemipim). Lle crocyeTbes, 30kpema, mpaB Ha aKIlii
Ta YaCTKM B CTaTyTHUX KamiTajax TOBapHCTB. Tomy, He3Bakarouum Ha (op-
MaJibHy BIJMOBIIHICTH TAKOTO CIOCOOY TIyMadeHHs 1HIIUM IOJOKECHHSIM
3akony npo TOB, 1o CcTOCYIOTbCS MOMEHTY HAOyTTs Ta IPUIIMHEHHS
KOPIIOPATUBHUX TPaB, TAKUN M1IX11 € a0COTIOTHO HEMPUITHATHUM.

3a Takux oOCTaBWH, 0OMJIBa CIIOCOOM TIyMa4yeHHs IIi€i CTaTTI 3aKOHY
npo TOB neMoHCTpyroTh 1i 3MicTOBHI Henomiku. Ilepmmii crocid Tiyma-
YeHHsI MPU3BOAUTH 1O PO3ODKHOCTEH y PO3YMIHHI MOMEHTY HaOyTTs Ta
NPUIMUHEHHS] KOPIOPATUBHUX TMpaB, a JAPYTUH € KOHLENTYalbHO XHOHHUM.
3a Takoro craHy peuei, Koiau Oynb-sKuil oOpaHUIl BapiaHT TIyMayeHHS
CTAaTTI HE CIPHUSIE HAICKHOMY IMPABOBOMY PETYJIOBAHHIO BITHOCHH, ICHY€
noTpeba y BHECEHHI 3MiH J0 3aKOHOJABCTBa Il yHi(ikaiii mpaBopo3y-
MIHHS Ta IPAaBO3aCTOCYBaHHS.

Bupnaerbcs, mo HaliOLIBII MPUHHATHOIO 3 OOKY BU3HAUYEHHS MOMEHTY
NPUIMMHEHHSI CTaTyCy yYacHHMKA TOBapUCTBa OyJe BKa3iBKa HAa MOMEHT
BHeceHHs 3MiH 10 €J[P. BuHsaTkoM 13 1bOT0 mpaBuiIa Ciijf BBaKaTH CMEPTh
0CcOo0M-yuacHHKa TOBAPUCTBA, OCKIIBKH MICIIA CMEPTi 0co01 BiKE HE MOXKYTh
HaJexxaTu Oy/Ib-sKi IpaBa. YTiM, HAOYTTS KOPHOPATUBHUX MPaB CHAAKOEM-
IIEM OJIHAKOBO BapTO MOB’s3yBatH 31 3MiHamu A0 €/[P. Came Takuit miaxin
BUILIMBAE 31 3MicTy 3akoHy npo TOB, sxum Oyno 1ICTOTHO J1Gepai3oBaHO
000pOTO3JaTHICTh KOPHOPATUBHUX MpPaB Yy TOBapUCTBAX 13 OOMEXKEHOIO
BIJIMOBITANIbHICTIO. SIKIO paHimie OyIb-SKui MepexiJ 4acTKU BiJ OJHIET
0co0M 110 1HIIOI B KIHLEBOMY MiJICYMKY 3ajie)KaB BiJ] BOJII TOBApUCTBA,
30KpeMa, BiJ HOro 3arajgbHUX 300piB, sSIKi MOBUHHI OyJM BHECTH 3MIHU JIO
CTaTyTy, 100 TOTIM 3apeecTpyBatu Taki 3miHu B €JIP, To 3apa3 peectparris
Mepexo/ly YacTKU BiJ OJHIET 0cOOM 110 1HIIOI OLIblle HE 3aJeKHUTh BIJ
tToBapucTtBa. Oco0a, sika HaOyJa MpaBo Ha YaCTKY, MOXKE cama 3BEPHYTHCS
JI0 peecTparopa 4u HoTapiyca.

[Ipn 1poMy, SKIIO BH3HATH MOMEHTOM HAOYTTS KOPIIOPAaTHBHUX
IpaB CHAJKOEMIIEM MOMEHT BHeceHHs 3MiH no €JIP, i y BuUMaaKy, SKIIO
CHaJKOEMEIIb-BIIACHUK YaCTKU B CTaTYTHOMY KarliTajli TOBapucTBa 3 oOMe-
’KEHOIO BIMOBIAAIBHICTIO HE MOJaB (HABMUCHO YM BHUIAIKOBO) 3asBYy MPO
BCTYINl J0 TOBapHCTBA, TO TOJI HEJOPEYHO 3aCTOCOBYBATH KOHCTPYKIIIO
«BUKJIIOYEHHSI YYaCHUKA», OCKUIbKM Taka ocoda Ie HE MOKe BBaXKATUCS
YYaCHUKOM TOBapUCTBA. Takok HE MOKHa 3aCTOCOBYBATH «BUKIIOUEHHS
yY9acHUKa» 10 MOMEPI0i 0COOM, OCKUTBKH TaKWid 3axXiJl MOXKE 3aCTOCOBY-
BaTHUCS K CaHKI[iSl HAa MPABOMOPYILICHHS TUIBKH 10 Cy0’€KTIB mpaBa, TOOTO
10 kuBuX 0ci0. CaMe ToMy € OakaHUM BITPOBAKEHHS 1HIITOT KOHCTPYKITIT
710 BIIaCHHWKA YaCTKH, KW HE € YYACHUKOM, a CaMe€ aHyJIIOBaHHS YaCTKH.
Takuil IHCTUTYT YyXe BIJIOMHMI 3aKOHOJABCTBY IHIIMX KpaiH, a came —
[Tonbmai [23]. [IpaBoBUMU HaCIHiIKAMH aHYJIIOBAaHHS YaCTKU MPOMOHYETHCS
BBA)KAaTU IPABOB1 HACIIJIKH, aHAJIOTIYHI BUKJIIOYEHHIO 3 ToBapucTBa. s
permaMeHTanii nux nuTanb Ha piBHI 3akoHy npo TOB mponoHyeTbest 3aMiHa
4. 2 cT. 23 3akony npo TOB nBOMa HOBUMH YaCTHHAMHU TaKOI'O 3MICTY:

«2. Y pa3l cMepTi, OrojIOIIEHHS CYJOM OE3BICHO BIJICYTHIM a0o
IIOMCPJIMM YYacHHUKA — (PI3UYHOI 0COOM YU NMPHIHUHCHHS yYaCHUKA — IOpH-
JUYHOI 0COOM, YacTKa SIKOTO B CTaTyTHOMY KarliTalll TOBapUCTBA CTAHOBUTH
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MeHIIe HDK S50 BIJCOTKIB, Ta SKIIO HPOTATOM POKY 3 JHS 3aKIHUCHHS
CTPOKY JIJIsl IPUMHSATTS CIIaAIIAHN, BCTAHOBJICHOTO 3aKOHOJABCTBOM, CIIAIKO-
eMill (IIpaBOHACTYIIHUKH ) TAKOTO YYaCHHKA HE IOl 3asBY IIPO BCTYII JI0
TOBApHUCTBA BIAMOBIIHO [0 3aKOHY, TOBAPHMCTBO MOXKE aHYIIOBATH YaCTKY
TAKOT'0 CIAJKOEMIIS (IIpaBOHACTYIHHUKA). Take pillicHHS IPUKUMAEThCI 0e3
ypaxXyBaHHS T'0JOCIB, K1 MPHUIIAJAI0Th HA HAJIEKHY CIAIKOEMIIO (IIpaBo-
HACTYITHHKY) YacTKy. SIKIIO YacTKa B CTAaTYTHOMY KaIriTajli TOBapHCTBa
craHoBuTh 50 BIiOCOTKIB a00 Oiiblle, TOBAPHCTBO MOXE YXBaJIIOBATH
pillIeHHsI, TIOB’s13aHl 3 JIKBIJAII€I0 TOBAPUCTBA, 0€3 ypaxyBaHHS T'OJOCIB,
110 TIPHUIIAIAI0Th HA TaKy YacTKY.

3. TlomokeHHs YacTUH BOCBMOI — OIMHAAIATOLI CTaTTl 24 LBOTO
3aKOHY 3aCTOCOBYIOTHCS TaKOX JO BIJHOCHH IIOJO0 HACIIAKIB IIPUHHSATTS
3araJIbHUMH 300paMy YYaCHHMKIB PIIIEHHS NPO aHyJIIOBaHHA 4JacTku. He
mi3Hime HiK 30 OHIB 3 JHS OPUMHATTS 3arajJbHUMH 300paMH yYaCHUKIB
TaKOIro PIIICHHS TOBAPUCTBO 3000B’s3aHE MOBIIOMUTH CIIAJKOEMIIIO (IIPaBO-
HACTYIHHKY) BapTICTh HOro 4acTKU. BapTiCTh 4acTKM BU3HAYAECTHCS CTAHOM
Ha JICHb, IO MEePEAyBaB JHIO YXBAJICHHS 3arajlbHUMHU 300paMHu yYacHUKIB
PIIICHHSI PO AHYJTIOBAHHS YaCTKW.

Okpim TOrO, iICHY€ TIOTpeOa B HAJICKHOMY BPETYIIOBAHHI TTPOMIKKY
B Yaci, KOJIM BIJOMOCTI Mpo 0coOy, sika HaOyJia MpaBo Ha YaCTKY 3a MPaBo-
YUHOM, I1Ie He BHeceHo a0 €JIP, a BimoMocTi mpo ocoly, MO BiadyKuia
MpaBoO Ha YaCTKy, me MicTAThesa B €JIP. 3 MeToro 3amoOiraHHs MOKJIMBUM
3JIOBXKMBAHHSAM 3 OOKY 0COOM, SIKa BIAUYKWJIa IIPaBO Ha YacTKy, aje BIO-
MOCTI PO SIKY Ie MICTIThed B €JIP, mponoHy€eThCs JOMOBHUTH CTATTIO 21
3akony nmpo TOB HOBOO 4acTHMHOI Takoro 3Mmicrty: «Ilicis mepexoay mpaBa
Ha YacTKYy B CTATYTHOMY KalliTaJll O TPETHOI 0cOOU M 10 BHECEHHS 3MIH 10
€IuHOrO ACPKABHOIO peecTpy, ocoba, ska HaOylla IpaBO Ha YaCTKY
(Ti yacTHHY), HE BBAXKAETHCS YUYACHUKOM TOBApPHCTBA B MEXKaX BIAMOBIIHOI
BiIuykeHo1 yacTku (ii yacTuHM), a 0coba, sika mepeana mpaBo Ha YaCTKY
(il yacTuHy), HE MOXKE 3IICHIOBATH MpaBa B MEKax BiJIMOBIAHOT YACTKN.

BucHoBkmu. 3a pesynprataMu aHajiizy mojiokeHb 3akoHy npo TOB
MOHa 3pOOUTH BUCHOBOK, III0 MOMEHT MPUITMHEHHS KOPIIOPATUBHUX TIPaB
€ 4YITKO BU3HAYEHUM JIMINE IIOJAO0 BUXOJIY 3 TOBApHCTBA. Y THTAHHSIX
NPUIMMHEHHS] KOPIIOPATUBHUX TPAB Yepe3 BIUYKEHHS YaCTKH B CTATyTHO-
My KalliTajli TOBAPUCTBA, CMEPTh UM BHKJIIOUCHHS yJaCHUKA 3 MPUUHITTAM
3axony npo TOB BinOysiocs 3HaUHE CIPOILIEHHS 00Iry YacTOK Y CTaTyTHHUX
KaIriTajgax TOBAPHUCTB 13 00MEKEHOIO BIAMOBIIAIBHICTIO, OJJHAK 010 MOMEHTY
HAOyTTS Ta MPUITMHEHHS KOPIIOPATHBHKX TPaB 30epiracThCsi HEBU3HAYCHICTb.

[IponioHy€eThCS BBaKaTH MOMEHTOM TMPUIMHEHHS KOPIMOPATHUBHUX
NpaB IpU BiAYYKEHHI YAaCTKU B CTATYyTHOMY KaIliTali TOBApUCTBA M BiAIO-
B1JIHO MOMEHTOM BTpaTH CTATyCy y4aCHHKa TOBAPUCTBA 3 OOMEKECHOIO BiJI-
MOB1JAIbHICTIO MOMEHT BHECEHHsI 3MiH 10 €/IP, 3a aHanoriero 3 MOMEHTOM
NPUITMHEHHSI KOPHOPATUBHUX MpaB y pa3i BUXOAy. Y pas3l cMepTi ocodu —
yJacHUKA TOBApHUCTBA 3 OOMEKEHOIO BiJIMOBIIAIbLHICTIO MOMEHTOM IPHUITH-
HEHHSI KOPIIOPATUBHHUX MPaB € MOMEHT CMEPTi, @ MOMEHTOM HaOyTTs KOp-
MOPATUBHUX TIPaB MPABOHACTYIMHUKAMH CJIiJI BBaXaTH MOMEHT BHECEHHS
3miH g0 €J1P.
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3a Takoro po3yMiHHS ICHY€E MOTpeda y BHECEHHI 3MiH /10 3aKOHY PO

TOB 4epe3 3aMiHy KOHCTPYKIIii «BUKJIFOUCHHS YUYACHUKA» JI0 CHAIKOEMIIIB
YYaCHUKIB Ha KOHCTPYKIIIIO «aHYyJIOBAHHS HAJICKHOI CIIaKOEMITIO (TIpaBo-
HACTYITHUKY) YacTKW». |HIIMMM CJIOBAaMH, CHAJKOEMENb Ma€ BBAXATHUCS
BJIACHUKOM 4acTkH (ii YaCTMHM) y CTaTyTHOMY KariTajl TOBapUCTBa, ajie
0e3 mojaHHs 3asBU MPO BCTYI JO TOBApPHUCTBA HE MOXKE BBAXKATUCS HOTO
y4acHUKOM. Tak caMOo He € yYaCHUKOM, a JIMIIE BJIACHUKOM YacCTKU
B CTQTyTHOMY KaIliTaii TpeTs oco0a, sika HaOyJja mpaBo BIACHOCTI HA YacTKY
B CTATYTHOMY KamiTajli TOBapHCTBa 3 OOMEXKEHOIO BIAMOBIIAJIBHICTIO Ha
MiJCTaBl MPaBOYMHY, ajie HE Mojaa BiMOBIIHI JOKYMEHTH IS Jep KaBHOT
peectpauii 3miH B €/1P.
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Romashchenko 1. Termination of corporate rights.

Background. In the limited liability companies, the moment of termination of the
corporate rights of their participants is important in the theoretical and practical sense,
since from this moment the person ceases to be a participant and accordingly is deprived
of the rights to participate in the management of the company, to participate in the
distribution of the profit of the partnership, the right to information, and also the right to
receive part of the company’s property in the case of liquidation. The lack of a unified
approach to the definition of such a moment contributes to uncertainty in corporate
relations, as well as an increase in the number of disputes between different participants
of civil relations in limited liability companies.

Analysis of recent research and publications. The question of when the relationship
between the participants and the limited liability company should be considered suspended
has already become the subject of research in science. Along with the scientific intelligence in
this area, their opinion on these issues was expressed by the courts of different levels,
including the Supreme Court of Ukraine and the Supreme Commercial Court of Ukraine.

The aim of the article is to find out the moment of termination of corporate rights
in limited liability companies, taking into account changes introduced by the Law on
LLC, and the development of proposals for the improvement of legislation in this area.

Materials and methods. The object of the study was the Ukrainian legislation on
limited liability companies, the practice of its application, scientific articles and other
analytical materials, as well as the legislation of Poland in part of the turnover of
corporate rights. The research is conducted using various scientific methods, including
comparative legal, historical-legal, systemic and hypothetical methods of analysis and
synthesis, induction and deduction.

Results. The legislation, the practice of its application and available scientific sources
with the purpose of determining the time of termination of corporate rights in limited liability
companies are investigated. The legal regulation is analyzed before and after the entry into
Jorce of the Law of Ukraine «On Companies with Limited and Additional Liability». According
to the results of the study, the author proposed changes to the legislation.

oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo
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Conclusion. According to the analysis of the provisions of the Law on LLC, one

can conclude that the moment of termination of corporate rights is clearly defined only in
relation to the withdrawal from the partnership. In matters of termination of corporate
rights through the alienation of a stake in the charter capital of a company, the death or
exclusion of a participant with the adoption of the Law on LLC, there was a significant
simplification of the circulation of shares in the charter capital of limited liability
companies, but uncertainty persists as regards the moment of the acquisition and
termination of corporate rights.

10.

11.

90

Keywords: limited liability company, termination of corporate rights.
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The article examines the viability of a broad interpretation of Article 23 (2) ICCPR
as a potential legal basis for the human right to conclude a marriage. The author goes on
to discuss the issue of interpretation of the commented provision in light of interpretative
directives enshrined in Article 31 of the Vienna Convention on the Law of Treaties,
having presented the relevant decision of the UN Human Rights Committee in case Joslin
et al. v. New Zealand and its scientific criticism. The author argues that while in principle
the wording of Article 23 (2) does not impede its dynamic interpretation resulting in
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approach by the Committee would be premature due to the lack of the international
consensus with regard to the issue in question.
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HAxywesuu A. /lokmpunansnoe moaxosanue cmamou 23 (2) Mescoynapoonozo
RAKMA 0 Z2PaxcOancKux U ROIumu4ecKux npasax. B smoii cmamve asmop paccmampu-
saem yenecoobpasHOCMs WUPOK020 moarkosanusi cmamou 23 (2) Mesicoynapoonozo nakma
0 2PAdCOAHCKUX U NOTUMUYECKUX NPABAX 6 Kauecmee NOMEHYUANbHOU NPABo6oli OCHOBb
0711 npasa uenogexa saxnouums opax. [lpedcmasue coomeemcmeayrowee peuternue Komu-
mema OOH no npasam uenosexa 8 dene [ococaun u opyeue npomue Hosou 3eranouu
U e20 HAYUHYI0 KPUMUKY, A8MOP PACCMAMPUBaem 80npoc 0 MoaKO8AHUU KOMMeHMAapues
9MO20 NONOMNCEHUs. 8 ceeme Oupexmus, npedycmompenHvlx ¢ cmamve 31 Benckoii
KOHBEHYUU O Npage MeiCOYHAPOOHbIX 002080p08. Aemop ymeepacoaem, 4mo, Xoms 8
npunyune @opmyauposka cmamou 23 (2) He npensmcmeyem e20 OUHAMUYECKOU
uHmepnpemayuy 66U0y 005A3amenbCmea 20Cy0apCme-CMopoH NPU3HABANb OOHONObIE OPaKu,
npumenenue Komumemom smoz2o nooxoda cmano 603MONCHLIM 6 C6A3U C OMCYMCMEUeM
MENCOYHAPOOHO20 KOHCEHCYCa 8 IMOM 80RpOCE.

Kiwuyegvie crnosa: mpaBa 4enoBeKa, Tpa)/IaHCKUE MTpaBa YelIOBEKa, IPaBO Ha
Opak, FOPUINIECKOE TOIKOBAHUE, TIPUHITAIT HEAUCKPUMUHAITIH.

Background. The issue of legalizing same-sex marriages is one of
the most controversial matters discussed in the area of human rights,
especially in the context of the right to marry and to found a family, both at
the domestic and international level. The controversy around this issue is
determined by manifold and complex religious, political, social and cultural
factors that are not grounded purely in legal interpretation [1, p. 643]. From
the global perspective, the diversity of approaches to that issue is reflected
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in dramatically diverging domestic legislations regulating the status of
same-sex couples that range from criminalizing homosexual acts with many
years of imprisonment (especially in Asian and African countries of
Muslim tradition, as well as in India) to awarding same-sex couples some
form of legal recognition, including the right to marry. (The tendency to
legalize same-sex marriages has emerged in recent years in some West
European and American countries)”.

Given the mentioned divergence of legal solutions with regard to the
status of same-sex couples adopted at the national level, the question arises
whether the guarantee of the right to marry as enshrined in Article 23 (2) of
the International Covenant on Civil and Political Rights (hereinafter: ICCPR
or Covenant), which is an instrument for the protection of human rights of
universal coverage, has the sufficient potential for imposing some legal
standards in this respect. In the only communication concerning the issue in
question, that is in the case Joslin et al. v. New Zealand 902/1999 (hereinafter:
Joslin), the Committee of Human Rights (hereinafter: the Committee) found
that the right to marry as laid down in Article 23 (2) ICCPR does not apply to
homosexual couples, which suggests that domestic authorities remain free to
regulate this issue in accordance with the trends prevailing within their
societies. The decision in Joslin, however, has received some criticism in the
legal doctrine; the authors that disagree with the opinion of the Committee
challenge its emphasis on literary and therefore «static» manner of interpreting
Article 23 (2) ICCP. This gives rise to examining whether the Committee’s
standpoint is to be regarded as a right or at least sustainable interpretation of
the provision in question. At the same time, the issue of whether the right to
marry should be extended to same-sex couples should be approached by
referring above all to the generally recognized principles of treaty
interpretation enshrined in Article 31 of the Vienna Convention on the Law of
Treaties (hereinafter: VCLT), which means that extralegal, especially political
or ethical arguments should not be accorded a decisive import although, given
the political and moral entanglement of human rights, their impact is neither
avoidable nor undesirable. Such an interpretation of Article 23 (2) ICCPR is
the objective of this paper.

Analysis of recent researches and publications. Among the scientists,
who explored the legal issues of Same-Sex Marriage, should be outlined the works
of A. Smith (2012), N. Hunter (2012), C. Ball (2014), M. Nussbaum (2009),
R. Bacchus (2018), P. Gerber, K. Tay, A. Sifris (2015), L. Paladini (2014),
P. Gerber, K. Tay, A. Siftris (2015), L. Paladini (2014) [1-2]. At the same
time, despite considerable scientific attention, the issue of legal nature of
Same-Sex Marriage has not been finally resolved, which determines the
need for its further investigation.

* Same-sex marriage is legally allowed (nationwide or in some parts) in the following countries:
Argentina, Belgium, Brazil, Canada, Colombia, Denmark, France, Finland (the relevant law enters into
force in 2017), Iceland, Ireland, Luxembourg, Mexico, the Netherlands, New Zealand, Norway, Portugal,
South Africa, Spain, Sweden, the United Kingdom the United States and Uruguay.

----------------------------------------------------------------------------------------------

ISSN 2616-6100. 30BHIIITHI TOPTiBAS: €KOHOMIKa, (piHaHcy, mpaso. 2019. Ne 1 93



IIPUBATHE ITPABO

The aim of the article is the addressing the issues of Same-Sex
Marriage in the context of Article 23 (2) of the International Covenant on
Civil and Political Rights.

Materials and methods. The empirical basis of the study is the acts
of international and national legislation, materials of jurisprudence, modern
scientific and legal research on family and marriage. The study is based on
a wide spectrum of knowledge acquisitions. In particular, the dialectical
method provided a comprehensive consideration of the issues of Same-Sex
Marriage in the unity of its social and legal content. With the deductive
method the current state of judicial practice is overviewed. The method of
analysis 1s used to systematize scientific legal researches on the issues of
family and marriage, as well as to study the novelties of international,
domestic and foreign information legislation.

Results. The Case Joslin et al. v. New Zealand and its Criticism in
the Legal Doctrine. The authors in the case Joslin et al. v. New Zealand
(Communication Ne 902/1999, U.N. Doc. A/57/40 at 214 (2002) — hereinafter:
Joslin) were two lesbian couples that lived in a de facto relationship
involving a sentimental link and shared responsibilities for their children
out of previous marriages, as well as for their finances and common homes.
They challenged the New Zealand’s law stipulating that marriage can be
concluded only by a man and a woman. They submitted that denying them
the possibility to enter into marriage resulted in the violation of a number of
the Covenant rights, including Article 17 (right to privacy and family life)
and 23 (right to marry). According to the complainants, their relationship
met all the criteria of a heterosexual family. They argued that as a result of
denying them the possibility to marry they suffered several harmful effects
deriving from discrimination, detriment to their dignity, social exclusion,
interference with access to some important parental and material rights
connected to the marital status, such as adoption, succession, or matrimonial
property. Furthermore, the authors contended that by refusing to recognize
same-sex marriages the State-Party failed to comply with its positive
obligation to protect their family life and to respect their sexual identity.
They argued that the interference with their family life was arbitrary and
discriminatory, since it was based only on the prejudicial attitudes
prevailing in the society. As far as the interpretation of Article 23 (2) ICCPR
1s concerned, the authors asserted that it should be read in the light of
Article 2 (1) of the Covenant which stipulates that the rights enshrined
therein are to be exercised without any distinction.

Although the authors invoked various provisions of the Covenant,
the Committee considered that their complaints can be boiled down to the
right to marry under Article 23 (2). In particular, the Committee noted that
«[g]given the existence of a specific provision in the Covenant on the right
to marriage, any claim that this right has been violated must be considered
in light of this provision. Article 23, paragraph 2, of the Covenant is the
only substantive provision in the Covenant which defines a right by using
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the term «men and womeny, rather than «every human being», «everyoney,
and «all persons». Use of the term «men and women», rather than the
general terms used elsewhere in Part III of the Covenant has been consistently
and uniformly understood as indicating that the treaty obligations of the
State parties stemming from Article 23, paragraph 2, of the Covenant is to
recognize as marriage only the union between a man and a woman wishing
to marry each other» (Joslin, para. 8.2 et seq). Based on the above-
mentioned assumption the Committee found that the refusal to recognize
same-sex marriages did not give rise to any violation of the Covenant.

The outcome in Joslin was the result of the priority accorded by
the Committee to the textual interpretation of the Covenant, focused on the
ordinary meaning of the wording of Article 23 (2) ICCPR as a reflection of
what the parties intended. In other words, the Committee applied the first and
prior method of interpretation stipulated in Article 31(1) of VCLT [2, p. 545].
It is also noteworthy that the Committee had explicitly subscribed to this
method in a previous decision, that is in case J B et al. v. Canada of 1982
(118/1982, para. 6.3).

The Committee’s decision in case Joslin received some criticism in
the legal doctrine. For instance, R. Burchill noted that the Committee «gave
the impression that marriage is only an inconsequential status. However, the
institution of marriage does create a different status for individuals in
comparison to cohabitation or any civil arrangement short of marriage. This
in turn impacts upon the ability of individuals to receive the protection
afforded by the Covenant» [3, p. 215]. Indeed, by entering a marriage, the
spouses acquire some rights or advantages, for instance, in the fields of
family law, inheritance, taxation or social security, which are not available
for non-married couples. The mentioned implications of the non-recognition
of same-sex marriages have been addressed in the concurring opinion of the
Committee members Lallah and Scheinin in the case Joslin. They argued that
in light of the previous jurisprudence of the Committee the difference in
treatment does not amount to prohibited discrimination under Article 26 if
reasonable and objective criteria that justify such treatment can be adduced.
The distinctions in status made between married and unmarried heterosexual
couples can as a rule be viewed as justified, since the latter enjoy the right to
marry and their cohabitating without having concluded a marriage is a matter
of personal choice. Such a choice, however, is not available for same-sex
couples, that is why in countries where the law does not allow for same-sex
marriage or other type of recognized same-sex partnership with consequences
similar to or identical with those of marriage a denial of certain rights or
benefits to same-sex couples that are available to married couples may
amount to discrimination prohibited under Article 26 ICCPR, unless otherwise
justified on reasonable and objective criteria (Individual opinion of Committee
members Mr. Lallah and Mr. Scheinin, paras. 3 and 4).

On the other hand, it can be argued that the indiscriminate extension
of rights reserved to marriages on (homo- and heterosexual) partnerships
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would inescapably lead to blurring the boundaries between the two categories
of relationships, which in turn would result in depreciation of the institution
of marriage. It is also noteworthy that equalizing the status of civil
partnership of unmarried couples (hetero- and homosexual) with the status
of the married couples would be inadmissible in countries where the protection
of the institution of marriage is explicitly guaranteed in the constitutions”.

One effect produced by the textual interpretation employed by the
Committee is «the de-contextualization of the Covenant from other human
rights treaties of the UN system, to which it belongs» [2, p. 546]. Whereas
the specific wording of Article 23 (2) allowed the Committee to deny the
right to marry for homosexual couples, the same outcome could not be
derived so easily from other UN treaties on human rights, should a case
similar to Jos/in be brought before a committee charged with monitoring of
their application. For instance, the right to marry as laid down in Article 5
of the Convention on the Elimination of All Forms of Racial Discrimination
of 1965 is conferred to «everyone». Similarly, Article 16 of the Convention
on the Elimination of Discrimination against Women of 1979 refers to States
Parties’ «duty to take all appropriate measures to eliminate discrimination
against women in all matters related to marriage and family relations, the
right to enter into marriage included». It can therefore be argued that the
mentioned committees should adopt a more teleological approach in
interpreting the said provisions, since the denial of the right to marriage to
same-sex couples does not have any justification in the specific wording of
those treaties [2, p. 546 et seq.].

It seems clear that the drafters of the Covenant did not envisage
homosexual marriages as falling within the terms of Article 23 (2) ICCPR.
Neither did they have in mind the problems that might be posed by
transsexuals. This is hardly surprising given the social conditions prevailing
in times when the text of the Covenant was drafted [4, p. 507]. However,
given that at the drafting time of the Covenant the concept of marriage was
commonly understood as a union between a man and a woman, the
gendered language of Article 23 (2) was not expressly intended to exclude
same-sex marriages. The drafting history of the commented provision
reveals rather the intention to emphasize the principle of equality between
men and women [1, p. 647]. It can therefore be argued that «the reference to
«men and women» is descriptive of an assumed reality, rather than
prescriptive of a normative structure for all times» [5].

Furthermore, the case Joslin was examined by the Committee around
30 years after the adoption of the Covenant and in the meantime a tendency
towards recognizing same-sex marriages or at least towards regarding this

* For instance, Article 18 of the Republic of Poland states that «[m]arriage, being a union of a man
and a woman, as well as the family, motherhood and parenthood, shall be placed under the protection
and care of the Republic of Poland». Article L1 of the Constitution of Hungary states that «Hungary
shall protect the institution of marriage as the union of a man and a woman established by voluntary
decision, and the family as the basis of the nation’s survivaly.
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topic as a human rights’ concern has emerged. It has been submitted that
the decision in the case Joslin runs counter this tendency. In order to
support this view, the reference to changes in legislation adopted in
countries of European culture, that is, in some countries of Western Europe,
USA and Canada, has been made [3, p. 215]. Similar argument has been
advanced by M. Nowak who claims that the wording of Article 23 (2) ICCPR
does not rule out the adoption of its broader interpretation in the future,
given that in many societies dramatic and rapid changes in perception of the
essence and functions of marriage can be observed [6, p. 527]. This view,
however, seems to be unconvincing and even exaggerated, especially when
one takes into account that the Covenant is an instrument for the protection
of human rights of the universal character. Although the trend towards legal
recognition of same-sex marriages appears to emerge in some countries of
the definite cultural tradition, there is still no global consensus on whether
such a right is protected at international level. If profound social changes
within a country that give rise to introducing legislative measures aimed at
setting new legal standards or even at redefining traditional legal institutions
were to be regarded as relevant for the purpose of the interpretation of
the Covenant, they should occur on a global scale or at least within
a considerable number of societies representing various cultural traditions.
For the time being, the recognition of same-sex marriages is confined to
countries of the single cultural tradition, which renders this trend irrelevant
for the purpose of the interpretation of the Covenant. For this reason I
subscribe to the view expressed by K. S¢kowska-Koztowska that an attempt
to impose upon state parties a duty to legally recognize same-sex marriages
would amount to an excessive interference of an international body with
domestic law [7, p. 584]. This view finds corroboration in the Human
Rights Council’s 2011 report on discrimination based on sexual orientation
and gender identity. In making reference to Joslin, the Council noted that
legalizing marriage for same-sex couples is not a required human rights
obligation. At the same time, the Council noted that states must permit
same-sex couples to receive equal benefits as unmarried couples [8].

The above conclusion is also borne out by comparative-law
arguments, especially related to Article 12 of the European Convention on
Human Rights (hereinafter: ECHR). A comparative reference to Article 12
ECHR seems justified, since, like Article 23 (2) ICCP, it stipulates that the
right to marry and to found a family is vested in men and women.
According to L. Garlicki, the words «men and women» in Article 12 ECHR
suggest unequivocally that the rights enshrined therein are reserved to
heterosexual couples only [9, p. 713]. While State-Parties to the ECHR are
free to recognize same-sex marriages at the domestic level, they do not have
such a duty on the basis of Article 12 ECHR [9, p. 717]. In order to
corroborate the validity of this assertion the author resorts to the French
version of Article 12 ECHR, where the words «men and womeny appear in
singular («homme et femmey). This interpretation has also been endorsed by
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the European Court of Human Rights; in the case Shalk and Kopf'v Austria,
where the applicants contended that the refusal of state authorities to extend
the right to marry to same-sex couples amounted to the violation of Article 12
ECHR, the Court stated that «[a]lthough (...) the institution of marriage has
undergone major social changes since the adoption of the Convention (...)
there is no European consensus regarding same-sex marriage. (...) The Court
observes that marriage has deep-rooted social and cultural connotations
which may differ largely from one society to another. The Court reiterates
that it must not rush to substitute its own judgment in place of that of the
national authorities, who are best placed to assess and respond to the needs of
society» (Shalk and Kopf v Austria, n. 30141/04, judgment of 24 June 2010,
para 58 and 62).

Decision in Joslin et al. v. New Zealand in Light of Methods of Legal
Interpretation. The decision in case Joslin clearly shows that the outcome
of a case where an international court or another quasi-judicial body is
called to make a determination about the scope of the protection afforded
by a right or freedom hinges on the preference accorded by the deciding
body to a definite method of interpretation. As a matter of principle, methods
of interpretation of international law are the same as methods applicable to
the interpretation of domestic law, but the relevance of a specific method in
a given case to a high degree depends on agents responsible for applying
the law [10, p. 327 et seq.].

As discussed above, the commented case has been resolved on the
basis of the literary interpretation. This kind of interpretation by its very
nature is «staticy, 1.e. oriented towards establishing the intent of the historical
lawgiver. The priority of the literal interpretation is set forth in Article 31 (1)
VCLT that stipulates the following: «A treaty shall be interpreted in good
faith in accordance with the ordinary meaning to be given to the terms of the
treaty in their context and in the light of its object and purpose». The
preferential use of the literary interpretation method of international treaties
is justified by the fact that undertaking of international duties by the states is
tantamount to their (voluntary) restriction on their sovereignty. Furthermore,
the addressee of a legal norm cannot be expected to make a guess about the
intentions of the lawgiver or to speculate about what legal measure the
lawmaker would adopt, if they were aware of new facts or circumstances. For
this reason, the teleological or dynamic interpretation, if applicable to a case,
cannot go beyond a possible meaning of the terms of the treaty to be
interpreted [11, p. 143]. Given that every lawmaking activity is aimed at
influencing the conduct of legal subjects, the enactment and operation of law
perceived as a social phenomenon presuppose the effective communication
between the lawgiver and the addressees of legal norms. Such a commu-
nication requires that the lawgiver uses the standard language spoken and
understood by the society whose conduct it attempts to regulate. For this
reason, a departure from the ordinary meaning of words in the process of the
interpretation of legal provisions may raise ethical concerns [11, p. 557]. The
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priority of the ordinary meaning to the wording of legal provisions is therefore
of paramount importance with regard to provisions targeted at the society as
a whole rather than at a narrow group of specialists. This is especially the
case with regard to legal instruments such as constitutions or human rights
treaties designed to protect essential interests of each individual [13, p. 113].

Furthermore, Article 31 VCLT embodies the effet util principle
(sometimes called res magis valeat quam pereat principle). The assumption
behind this interpretative directive is that every provision and word has
been included into the interpreted treaty on purpose and carries a definite
meaning which cannot be lost or ignored in the course of interpretation. In
other words, any interpretation that would completely deprive a provision
of its meaning or that would inappropriately limit that meaning is to be
regarded as inadmissible. Interpretation of law should rather seek results
that safeguard the provisions of the treaty from depriving them of any legal
effect as well as from frustrating or distorting the objective which is
pursued by their inclusion in the treaty [14, p. 74 et seq.].

It is therefore to be assumed that the wording of a provision
constitutes both the point of departure and limit for the interpretative
activity [15, p. 26]. The interpretation that would produce results going
beyond the wording of the provision in question would be arbitrary, i.e.
suffused with extralegal considerations. The limit of the interpretative
activity set by the wording of the provision constitutes a guarantee that their
«objective element» is preserved even in instances, where an evaluative or
dynamic approach has been adopted [16, p. 416].

Indeed, the supreme rank of literary interpretation does not rule out
the possibility of including into the process of interpretation some
considerations of teleological character aimed at ascertaining the object
and purpose that underlies the legal provision in question. This purpose,
however, cannot be identified with preconceptions or wishes of the
interpreter. It is rather expressly contained in the text of the provisions or at
least can be derived with sufficient precision from its wording and its
teleological context [17, p. 190]. This idea has been expressed in the general
rule of interpretation of international treaties laid down in Article 31 (1)
VCLT. When interpreting an international treaty, it is to be presumed that its
signatories had the intentions that can be derived from the ordinary meaning
of its wording. Thus, the conception of interpretation enshrined in Article 31
VCLT constitutes an endorsement to a textual (objective) approach, although
at the same time it takes into account the directives advocated by adherents of
the teleological approach [18, p. 123].

The juridical practice developed in Western culture (both in
countries of civil law and common law tradition) accepts the general
principle of the primacy of the literal interpretation and in consequence the
subsidiarity of the other methods of interpretation. The recourse to the latter
is justified only in order to confirm a result of the literal interpretation.
Furthermore, the teleological approach is allowed only in cases where the
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literal interpretation offers more than one sustainable option. In such a case
the recourse to teleological interpretation is aimed at determining an
interpretative result that to the highest extent corresponds with axiological
foundations of the interpreted legal instrument. Since in the area of human
rights the supreme value is to be attributed to human dignity, any
teleological interpretation should be aimed at its maximal protection and
realization. It has been argued that the decision in Jos/in is inconsistent with
the good faith interpretation of the international treaties as laid down in
Article 31 VCLT. A good faith interpretation requires not only considerations
of the wording, but also of the context and purpose of the provision. A good
faith reading of Article 23 (2) ICCPR makes it difficult to justify
a discriminatory treatment of same-sex couples with regard to right to marry
enshrined in the legal instruments that emphasizes the principle of non-
discrimination [1, p. 649 et seq.].

Furthermore, the principle of the primacy of the literal interpretation
could be deviated only if there were highly compelling legal, social and
economic or ethical reasons that would justify such a deviation. The
departure from the wording would also be sustainable if the results of the
textual interpretation led to unacceptable results, that is to consequences
perceived as grossly unjust or irrational in the light of the accepted values
or if they would frustrate the objectives underlying the interpreted legal
instrument [19, p. 69 et seq.].

One could argue, as the complainants in Joslin did, that there are
compelling ethical grounds justifying the adoption of the interpretation that
allows to derive the right of same-sex marriages from Article 23 (2) ICCPR.
Such an ethical reason could be viewed in the changing moral standards
reflected inter alia in gradual expansion of the principle of non-discrimination
that tends to embrace more and more emancipated social groups, including
the homosexual. For instance, while a hundred years ago the disadvantaged
legal status of children born out of wedlock was not perceived as a violation
of the principle of non-discrimination, it is viewed as such in the light of
current standards. The essence of discrimination consists in different treatment
of persons having the same relevant characteristics or in identical treatment
of persons having different relevant characteristics. The discriminatory
character of «traditional» legislative solutions with regard to right to marry
lies in the fact that a heterosexual person has a right to enter into marriage
with a representative of a gender he or she is sexually attracted to, whereas
a homosexual person can conclude a marriage with a representative of a gender
he or she is not sexually attracted to. On the other hand, a heterosexual
person is not allowed to enter into a marriage with a representative of
a gender he or she is not sexually attracted to, whereas a homosexual person
is not allowed to conclude a marriage with a representative of a gender he or
she is sexually attracted to. Such law is therefore discriminatory with regard
to sexual orientation because all persons negatively affected by its operation
belong to the category of the homosexual.
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However, the differentiated treatment of a class of people based on
their characteristics does not per se amount to illicit discrimination. The
different treatment is not to be qualified as discriminatory if sufficiently
serious and objective reasons can be adduced that rationally justify such
a treatment One of the most important factor that could be decisive for
establishing of whether there are sufficiently reasonable grounds for
excluding same-sex couples from the enjoyment of the right to marry is the
determination of the fundamental purpose of the institution of marriage.
Such a conclusive determination does not, however, seem to be possible.
Whereas the opponents of the recognition of same-sex marriages claim that
the fundamental function of marriage is procreation and parenting, the
advocates of the legalization of same-sex marriages perceive the essence of
the institution of marriage in a mutual sentimental commitment of two
persons regardless of whether they are able or willing to have children. The
latter approach has been adopted by the lawgiver, since the procreative
abilities or plans of the intending spouses in this respect are not regarded
as a condition sine qua non for a civil law marriage [20, p. 315 et seq .].
Therefore, the reference to the «essence» of marriage does not seem to be
a promising method for a conclusive solution to the controversy around
the recognition of same-sex marriages.

A different approach to the issue of legalizing same-sex marriages
has been proposed by J. S. Gray [21, pp. 158—170]. The author argues that
the relevant question to be asked when dealing with the issue is what social
and legal arrangements with regard to the institution of marriage and family
are reconcilable with the idea of a well-ordered and just society. In order to
provide an answer to this question, the author resorts to the theory of justice
by John Rawls. According to the latter, in order to determine how a just
society would be ordered and by what principles it would be governed, it is
to be ascertained what principles would be chosen by rational people placed
in the hypothetical «original position», that is in a situation where everyone
makes the choice of principles designed to be applied in a just society from
behind the so called veil of ignorance. This «veil» is one that essentially
blinds people to all facts about themselves so they cannot tailor principles
to their own advantage. As Rawls writes, in the original position «no one
knows his place in society, his class position or social status, nor does
anyone know his fortune in the distribution of natural assets and abilities,
his intelligence, strength, and the like. I shall even assume that the parties
do not know their conceptions of the good or their special psychological
propensities» [22, p. 11]. The veil of ignorance is supposed to ensure that
the principles governing the society are chosen in an unbiased way, that is
in a way free from influence of one’s perception of one’s interests and
advantages, but also free from prejudices, stereotypes or habitual thinking
patterns related to their actual position and role in a given society.

Since the consciousness of one’s sexual orientation constitutes
a factor that to a high degree affects one’s beliefs with regard to the «right»
arrangement of the institution of marriage, it undoubtedly would, at least
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partially, influence the person’s choice in this respect. In order to make an
unbiased and unprejudiced choice of principles governing marriage, sexual
orientation of the decision-making agents should therefore be covered by the
veil of ignorance. The main purpose of the concept of the veil of ignorance,
after all, is to preclude the choice of such principles that to a higher degree
serve interests and preferences of the social group of the chooser and at the
same time disregard the interests of social groups they do not belong to.

The fundamental principle which would be adopted by rational
persons acting from behind the veil of ignorance would be the principle that
each person is to have an equal right to the most extensive basic liberty
compatible with a similar liberty for others [22, p. 53]. According to J. S. Gray,
rational individuals that act from behind the veil of ignorance covering,
among other things, their sexual orientation and therefore are not able to
know whether they will be hetero- or homosexual would undoubtedly regard
the right to marry any person regardless of his or her gender as one of basic
freedoms compatible with rights and freedoms of others [21, p. 188 et seq.].
Indeed, the right to marry is a freedom whose denial results in placing
people deprived of it in a disadvantaged position in comparison to people
who can enjoy it. At the same time, the conferral of that freedom on groups
deprived of it would not result in deteriorating the position of others. Thus,
a rational person who would not be able to know to which category he or
she would belong in a society would not have any grounds for deciding in
favor of an unequal distribution of this right. It results therefore that there
are serious moral arguments that support the view expressed by the
complainants in Jos/in that the exclusion of same-sex couples from the
enjoyment of the right to marry is a consequence of cultural and social
prejudice. Such an assumption, if accepted, constitutes a premise that
justifies the need to adopt a dynamic interpretation of Article 23 (2) ICCPR.
According to such an interpretation, the Covenant should be interpreted as
a living instrument whose wording is adjustable to the needs of changing
societies. As a consequence, the words «men and women» or «spouses»
should be read in a modern context, where sexual orientation is a basis for
human rights protection [1, p. 648].

The fact that the drafters of Article 23 (2) ICCPR did not contemplate
its applying to same-sex couples should not be perceived as the conclusive
argument with regard to its interpretation today. It is noteworthy that the
Committee has emphasized that the Covenant should be «applied in context
and in the light of present-day conditions» (Roger Judge v. Canada,
Communication no 829/1998). This shows that in some cases the Covenant
has been approached as a living instrument, which means that the
Committee has not consistently adopted the literal interpretation and the
principle generailia specialibus non derogant [23, p. 690].

The illustrative example for this inconsistency is the Committee’s case-
law on the right of conscientious objection to military service. Some early
cases indicated that the right to conscientious objection cannot be derived from
the over-arching right to freedom of thought, conscience and religion set forth
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in Article 18 of the Covenant. In the case LTK v. Finland (185/84) the author
claimed to be a victim of the violation of Article 18 of the Covenant due to the
fact that his status as conscientious objector to military service had not been
recognized and in consequence he had been criminally prosecuted for his
refusal to perform military service. The Committee found the complaint
inadmissible by arguing that the author was not prosecuted and sentenced
because of his beliefs or opinions as such, but because he refused to perform
military service. In particular, the Committee held that the Covenant does not
provide for the right to conscientious objection. Neither Article 18 nor Article 19
(freedom of expression) of the Covenant can be construed as implying that
right, especially when one takes into account the wording of Article 8 (3)(c)(ii)
of the Covenant [LTK v. Finland (185/84) point 5.2]. Article 8 (a) sets forth
the prohibition of forced or compulsory labor. However Article 8 (3)(c)(ii)
states that the notion of forced or compulsory labor does not preclude
compulsory military service or alternative service «in countries where
conscientious objection is recognized». The literal interpretation of this
provision clearly suggests that the recognition of the right to conscientious
objection to military service has been left to the discretion of the State-Parties.

Nevertheless, the Committee reversed this view in its General
Comment 22. Namely, the Committee observed that many individuals have
claimed the right to conscientious objection to military service on the basis
that such right derives from their freedom under Article 18. «In response to
such claims, a growing number of states have in their laws exempted from
compulsory military service citizens who genuinely hold religious or other
beliefs that forbid the performance of military service and replaced it with
alternative national service. The Covenant does not explicitly refer to the
right to conscientious objection, but the Committee believes that such a right can
be derived from Article 18, inasmuch as the obligation to use lethal force may
seriously conflict with the freedom of conscience and the right to manifest
one’s religion or belief.» [para. 11] This reasoning have been confirmed in the
case-law [see: Yoon and Choi v. Republic of Korea (1321-22/04), point 8.4;
Jeong et al v. Republic of Korea, 1645-1741/07), point 7.3, 7.4; Atasoy and
Sartuk v. Turkey (1853-54/08) point 10.4, 10.5].

The above example of the use of dynamic interpretation shows that
the Committee is prone to abandon the literal approach provided that clear
and unequivocal common trends in development of a human rights have already
occurred at national and/or regional level However, it. can hardly be expected,
that it would be willing to play a pioneering role in attempting to advance
such a development in case where a trend is only emerging. Given the
worldwide controversy around the issue of legalizing same-sex marriages
and the subsidiary role of international judicial and quasi-judicial bodies in
ensuring respect for human rights, an attempt to speed up the development
by imposing a standard on State-Parties should not be regarded as desirable.

Conclusion. In its only authoritative interpretation of Article 23 (2)
ICCPR the Committee found that the right to marry does not apply to same-
sex couples. In order to support this view, the Committee employed the
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literal interpretation of the provision in question. Given the primary role of
this method of interpretation in international law, as laid down in Article 31
VCLT and substantiated by ethical argumentation, the approach adopted by
the Committee is to be regarded as tenable. Nevertheless, the wording of
Article 23 (2) ICCPR as such does not preclude the adoption of its dynamic
reading. especially if one takes into account that the phrase «men and
women» was designed by the drafters of the Covenant to preclude the
discrimination of women with regard to the right to marry rather than to
explicitly exclude same-sex couples from its scope of protection. Furthermore,
there are strong moral grounds related to the prohibition of arbitrary
discrimination of same-sex couples that can be adduced in favor of the
dynamic approach. However, given the controversy around the issue of
same-sex couples, it would be appropriate for the Committee to respect the
decisions of national lawgivers and not to hasten the possible development
of the right to marry towards the recognition of same-sex marriages.
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HAxywesuu A. /lokmpunanvhe miaymauenna cmammi 23 (2) Mixcnapoonozo
RAKmMy npo ZPOMAadAHCHKI i noaimuyni npasa.

IHocmanoexa npoonemu. [lumanns neeanizayii ooHocmamesux uinio0ié € 0OHUM
3 HAUOILIbW OUCKYCIUHUX acneKmis peanizayii npaea T0OUHU HA wiiod ma cim 'io. Hozo
OUCKYCIUHICMb 00YMOBIEHA WUPOKUM NepeiKom penicitinux, NOTIMUYHUX, COYIANbHUX
[ KYIbMYPHUX YUHHUKIS, A MAKONC KAPOUHATIbHUMU PO3DINCHOCIAMU HAYIOHATLHUX 3AKOHIE,
SKI pe2yiiormb CIAamyc 00HOCAmMesux nap. Y pisHux Kpainax no3uyisi 3ak0H00asys Wooo
ooHoCmamesux uiiio0i8 KOIUBAEMbCsl 8i0 KPUMIHAILHOL 8i0N08I0ANbHOCHIE 00 8CeOIYH020
cnpusnHs. Bpaxoeyrouu po3disicnocmi y nputiHammi npagosux pilleHb Ha HAYlOHAIbHOMY
Di6BHI, BUHUKAE NUMAHHSA, YU 2APAHMOo8ane npago Ha wiitod cmammeio 23 (2) Mixcrhapoo-
HO020 nakmy npo epomaodsauceki ma noximuuni npasa (MIII'TIII), axka eapanmye npago
JTHOOUHU HA W00,

Ananiz ocmannix oocnioycens i nyonikayii. 3 o2n0y Ha HeabUAKY COYianbHY
20CmMpomy npobAeMAMUKY 0OHOCIMAMesUx uLI00i8, GOHA 3HAUULIA GUCBINIIEHHS 8 HAVKOBUX
npayax 6azamvox Cy4acHux npagHuxie. BoOHouac, nonpu eeiuxuil HAyKosuti iHmepec,
RUMAHHA 00HOCMamesux wuobis éce we oanexe 8i0 C8020 OCMAMOYHO20 BUPIUEHHS.

Memorw cmammi € 6uU3HAUEHHs CYMHOCMI OOHOCMAmMesuUx winobie 6 acnekmi
cmammi 23 (2) MIIT'TITI.

Mamepianu ma memoou. B ocnogy cmammi ROKIAOEHO WUPOKUL NepeiK
MemoOdi8 HAYK0B8020 NiZHAHHA, WO OAl0 3MO2Y PO32IAHYMU A8UUje O0OHOCNAMEBUX
w0016 y NOECOHAHHI 1020 COYIANLHO-NPABOSUX acnekmis. Emnipuuny ocnogy pobomu
CMAHOBIAMb AKMU MINCHAPOOHO20 MA HAYIOHAILHOZO 3AKOHOO0A8CMEd, Mamepiaiu
Cy0080i NpakmuKu, Cy4acHi HayKo6i 00CIIONCEHHS 3 NUMAHb Cim | ma wiooy.

Pezynomamu oocnioncennsn. Cnupaiouuce Ha 6i0nogiowni piwenus Komimemy
OOH 3 npas 100uHU Ma iXHIO KPUMUKY 8 NPABOsitl OOKMPUHI, 30IUCHEHO OOKMPUHATIbHE
maymavenns cmammi 23 (2) MIITTII] y ceimni oupexmue Bidencoxoi Koneenyii npo
NPABO MIHCHAPOOHUX 002080PI8.

Bucnoexu. Jlosedeno, wo xoua 6 npunyuni cpopmyniosanns cmammi 23 (2)
MIITTIIT He nepewkodcac it OUHAMIYHOMY MIYMAYEHHIO, Ke nepeddauac 30008 I3aHHs.
0epoKcas-yuacHuyb BUHABAMU OOHOCMAMES] W00, 3a2aibHe NPUUHAMMA MAKO20
ni0xXo0y HUHI € NepeoyacHuUM yepe3 Gi0CYMHICMb MIJDCHAPOOHO20 KOHCEHCYCY 8 NUMAHHSX
wroby ma cim'’i.

Knwuoei crosa: mpapa JIOAWHY, [UBIIBHI TIpaBa JIIOJUHH, MPaBO Ha MU0,
IOPUINYHE TIIYMA4YeHHs, IPUHITUIT HEAUCKPUMIHAIIT.
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ITPABO HA JJOHOPCTBO KPOBI:
CYTHICTDb TA 3BHAYEHHA

30iticnerHo KoOMNIEKCHULL AHALi3 NPABA HA OOHOPCMBO KPOGi ma il KOMNOHEHMIS.
Posxpumo cmpyxmypui enemenmu npasa Ha OOHOPCMEO KPOSI Ma BUCEIMAEHO OKpeMi
npobnemu oo peanizayii. Hageoeno asmopcoke noHAmMms npaga Ha OOHOPCMBO KPOGi.
3asnaueno eascausicme NPUUHAMMS KOOEKCY OOHOPCMBA KPOSi ma il KOMNOHEHMIE.

Knwuoei cioea: TOHOPCTBO KPOBI, KOMIIOHEHTH KPOBi, MPaBO Ha JOHOPCTRBO,
MeIUYHI TpaBa, HACHIBHUIIBKE JIOHOPCTBO, TOOPOBUILHICTH JJOHOPCTBA, TOHOPChKA (DYHKITISL.

Cuoopenxo A. Ilpaso na oonopcmeo kposu: cywypocme u 3nauenue. Ocyuecms-
JleH KOMNJIeKCHblll aHanu3 npasea Ha OOHOPCMBO KpOBU U ee KoMhoHnenmos. Packpuimul
CMpYKmMypHble 3eMeHmbl npasa Ha OOHOPCMEO KPOSU U OCEEUjeHbl OMOebHble npodaeMbl
ezo peanuzayuu. [Ipugederno agmopckoe nonamue npaea Ha OOHOpPcmeo kposu. Iloouepku-
6aemMcsl 8ANCHOCMb NPUHAMUS KOOEKCA OOHOPCMBA KPOBU U €€ KOMNOHEHMO8.

Knwouesvie crosa.: TOHOPCTBO KPOBH, KOMIIOHEHTHI KPOBH, IIPaBO Ha JIOHOPCTBO,
MEIUIMHCKUE TpaBa, HACHIbCTBEHHOE JOHOPCTBO, JOOPOBONBHOCTH JIOHOPCTBA, JOHOP-
cKasi QyHKIHSL.

IMocranoBka npodaemu. OMHUM i3 aKTyaJTbHUX TIMTaHb, JOCIIKYBa-
HUX Yy ME&XaxX MEAUYHOTO MpaBa YKpaiHM BUCTYIAE 3aKOHOJIABCTBO 3 IMpaB
JTIOAMHU y cdepl JoHOpcTBa KpoBi Ta (abo) i kommoHeHTiB. [lockonana
IopuadyHa 0asza 1100 TpaB JOJAUHKN Y cdepl JOHOPCTBa BIIMBAE Ha 0€3-
MOCEepeTHE MPaBO KOXKHOT OKPEMO B3ATOI 0COOM KOPUCTYBATHCS HAaJaHUMU
ilf mpaBaMu, a TAaKOX BiJ| Hel 3aJIC)KUThH HE TUTHKU PO3BUTOK c(hepr TOHOPCTBA
KpOBI Ta il KOMIIOHEHTIB, a i MeIUYHO1 cepH 3araaom.

SIKicHe TIpaBOBE peryJIIOBaHHS TAPMOHIZYE i YTOPSAKOBYE JCPIKaBHY
TUSUTBHICTB, 1 3pemToro, 3a0e3nedye MaKCUMallbHy IOBHOTY peai3allii
CTpaTeTivyHUX 3aBJaHb 1 3a0e3MevYeHHs npas JoHopiB. HatomicTs, 3acTapina
nmpaBoBa 0a3a 3aBXIU MPUBHOCUTH E€JIEMEHT HEBH3HAUEHOCTI. 3a Opakom
HAJ1ITHOTO MPABOBOTO MIATPYHTS AE€PKABHO-TIOJITHYHI MTPOLIECH HA0YBAIOTh
JOBUTHHOTO, PO30AJIAHCOBAHOTO XapakTepy. Sk HACII 0K, KOJIOCATBHI 3yCHILIS
Ta BUTPATH BHUSIBISIIOTHCS MAPHUMH, aKTYaJIbHI 1T — HE JTOCATHY THMH.

[IpaBoBe 3a0e3meueHHs CIpaBisie BEIMUYE3HUH BIUTUB Ha JEPKaBHY
MOJIITUKY B YCIX Tally3sx 1 cepax cycnipbHOro XUTTA. He crana BUHATKOM
1 chepa JOHOPCTBA KPOBIi Ta 1i KOMIIOHEHTIB. 3HAYHOIO MIPOIO caMe BaJlaMu
MIPaBOBOI peryiaMeHTallii 00yMoBJieHa HeC()EKTHUBHICTh TATy3€BOTO yIPaBIIIHHS,
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HEY3TO/DKEHICTh MPOQPUIAKTUYHUX 3aXO/I1B, 3MEHIIICHHS 3araciB JOHOPCHKOI
KpOBI Ta ii KOMIOHEHTIB. BoueBub, Taka cuTyallisi icCHyBaTUME, JIOTIOKU HE
OyAyTh YCYHYTI CUCTEMHI HEOJIKMA BITYM3HSIHOTO 3aKOHOJIABCTBA MPO J10-
HOPCTBO KpOB1. AK€ Ha XUTKOMY MPaBOBOMY (PyHIaMEHTI HEMOXIJIMBO Hl
BUOYyBaTH JOCKOHATY CTpATErito, aHl BTUIMTH 11 B IPAKTUYHY TUIOLTHHY .

AHAJIi3 OCTaHHIX J0CTIIKeHb i myOJtikamii. Y cBiTOMITIOIOUH aKTyallhb-
HICTB 1 OaraTorpanHicTh cepu TOHOPCTBA KPOBI, Aenani OUIbIIEe BUCHUX,
takux sk C. I'. Creuenko, K. O. Inpromenkona [1; 2] Ta iH1I1, IpUCBAYYIOThH
CBOI JOCIIKEHHS 11 TpoOIeMaTHIIl Ta OB’ I3aHUM 3 HEIO MUTAHHSM.

[Ipote B 3a3HaUEHNX POOOTAX MPUALIICHO HEJIOCTATHLO YBaru IIiil TeMi,
a B MmyOJKamisx, mo 6e3nocepeHbO MPUCBIYEHI JOHOPCTBY KPOBI, pO3IJIs-
JAI0THCS TIEPEeBAKHO MPAKTUYHI IPOOJIEMH, OB’ 3aH1 3 peali3allielo mpaBa
Ha JIOHOPCTBO, 1 Mail’ke He aHATI3YIOThCS TEOPETUYHI 3acCaii 1IbOTO MpaBa.

Mera craTTi — BHUCBITJICHHS IOPUAWYHOI CYTHOCTI Ta 3HAYCHHS
mpaBa Ha JOHOPCTBO KpOB1 B YKpaiHi BIAMOBITHO 10 CyYacHOI MapagurMu
PO3BUTKY MEANYHUX MPaB 0COOU.

Martepiajau Ta MeTogu. MeTononoriydy 6a3y CTaTTi CTAaHOBHUTH JIO-
TIYHUI METOJI, YHACTIJOK 3aCTOCYBaHHS SIKOro OyJ0 BCTAaHOBJIEHO OCHOBHI
MOMEHTH, IO BKJIIOYATh MOHATTS «JIOHOPCTBA KPOBI Ta 1i KOMIIOHEHTIBY.
KoMmmapaTuBicTChKHl 1 CTPYKTYpPHO-JIOTIYHUN METOJIU 3aCTOCOBYBAJIUCS
IpU JOCTIKEHH] ASSIKUX MUTaHb MPAaBOBOTO TIYMayeHHs TOHOPCTBA KPOBI
Ta ii KOMMOHEHTIB. COIIOJIOTIYHUN METOA JaB 3MOTY KOMILJIEKCHO JOC-
JAUTH OCOOTMBOCTI Cy4acHOTO CTAaHOBJICHHS Cepu JOHOPCTBA KPOBI Ta
il KOMITOHEHTIB.

PesyabTaTin aochaigxennsi. KOpuanuHowo mMiBAJIMHOIO TpaBa Ha
noHopcTBO € cT. 290 IluBimbHOTO KOAeKcy Ykpainu [3], yacThHa mepiia
SIKO1 HaroJIOIIIy€, 10 MOBHOMITHS Ji€3/1aTHa (i3udHa oco0a Mae MpaBo OyTH
JIOHOPOM KpOBI, il KOMIIOHEHTIB, a TAaKOX OPTraHiB Ta IHIIMX aHATOMIYHHX
MarepiajiB 1 penpoayKTUBHUX KIIITHH.

JletanbHile BUMOTH 10 OCOOH, sika OaXkae CTaTu JOHOPOM, HABEICHO
B a0311. 2 cT. 2 3akony Ykpainu «IIpo 70oHOpCTBO KpoBi Ta 1i KOMIIOHEHTIBY,
JIe YITKO 3a3HAYEHO, 110 JOHOPOM MOKe OyTH OYyIb-SIKUW JT1€3MaTHUM TPo-
MaJITHUH YKpaiHu BiKOM Bija 18 pokiB, KUl TPOMIIIOB BIAMOBIAHE METUIHE
o0CTeXeHHS 1 B SIKOTO HEMa€ MPOTUIIOKa3aHb, BU3HAYCHUX IEHTPATLHUM
OpraHoM BHKOHABYO1 BJIa I, 110 3a0e3neuye (JopMyBaHHS JEPKABHOI MO THKH
y cdepi oxopoHu 310poB’s. Ocobu, xBopi Ha 1H(EKIIIHHI XBOpOOH, IO
MOXYTh IIe€pe/IaBaTUCs yepe3 KpoB, a00 1H(IKOBaHI 30y JTHUKaMHU TaKUX XBOPOO,
MOKYTh 3aIy4aTUCS O BUKOHAHHS JIOHOPCHKOI (PYHKII{ JuIne B pasi 1mo-
JAJIBIIOr0 BUKOPUCTaHHS OTPUMAaHMX BiJl HUX KpoBi Ta (a00) ii KOMIIOHEHTIB
BUKJIFOUHO JJIs1 TPOBEJICHHSI HAYKOBUX JIOCIIIIKEHb, BATOTOBJICHHS JI1arHOC-
TUKyMIB Ta IHIIUX NPOAYKTIB, IO HE MPU3HAYAIOTHCS JUISI BBEIEHHS
perumierTam [4].

3 1IbOTO BUIUIMBAE, 110, 1O-Nepuie, peatizailisi 0COONCTOro HeMaHO-
BOTO TMpaBa Ha JIOHOPCTBO BiJIOYBAEThCS 3a aKTUBHHUX il 000X CTOpIH.
Y npaBoBiTHOCHHAX, IO CKJIAJIAIOThCS y il cdepi, ocoda, ska Oakae craTu
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JIOHOPOM, MYCUTh BHUPA3UTU CBOIO BOJIO LUISIXOM 3BEPHEHHS 10 BIANOBII-
HOT'0 MEJIMYHOTO 3aKJIaay, TOOTO BUMHUTU aKTHBHI Aii. OCTaHHS K CTOPOHA,
31 cBoro Ooky, Oepe Ha cebe 000B’SI30K MIOAO 3a00py KpOBI 4YM 1 KOM-
MOHEHTIB 1 MPOBEJICHHS 1JI IbOT'O BCI1X HEOOX1THUX aHATI31B.

Ilo-Opyee, six BOauaeThes 31 CT. 2 3aKOHY, HE TUIBKH 3710pOBa, a i 1H)1-
KOBaHa oco0a Mae MpaBO Ha JOHOPCTBO KPOBI, ajie BUKIOYHO 3 METOIO
HaJaHHA TaKoi JJI1 IpoBeACHHS nociiaiB. Ha Hamry mymKy, miaxia 3aKOHO-
JABIIS JI0 IBOTO MMHUTAHHS € BUBAKEHUM 1 CUCTEMHHUM, OCKIJIBKU 3 OJHOTO
00Ky, oco0a, sfika 1H(pIKOBaHA, B pa3l BUSBJICHHS OakaHHA OyTH JOHOPOM,
TEX Ma€ BIJIMOBIHE MPABO.

3 iHmoro 00Ky, Ha OCHOBI JOHOPCHKOI KPOBI1, OTpUMaHOi BiJ 1H(]I-
KOBaHUX 0C10, MEIUKH 3MOXYTh €(EKTHUBHIIIE TOCIIIKYBaTH 1H(EKII Ta
iXHIO TIPUPOJTY, & TAKOK HA OCHOBI OTPMMAHUX PE3YJIbTATiB BHTOTOBIISATH
npenapaTu A 60poTbOU 3 HUMHU.

Otxe, mpaBO Ha JOHOPCTBO KPOBI Ta ii KOMIOHEHTIB € CKJIAJHUM
MexaH13MOM. [[71s1 Toro mo6 BCeOIYHO JOCHIAUTH WOTO CYyTHICTh, TOTPIOHO
BU3HAYUTH OCHOBHI HOTO 03HAKH. J[0 TAKMX MOXKEMO BIIHECTH TaKI:

» 11e 0COOMCTUH NOOPOBLIBHUM aKT, SKHW 3IIHCHIOETHCS 32 BIACHOIO
BOJICIO 0c0o0U, 63 TPUMYCy;
dbopma Moke OyTH SIK MIIATHOIO, TaK 1 OE30IIaTHOIO;

JIOHOPCTBO [TO3BOJIIETHCS JIMILIE B TOMY pasi, SKIIO 370POB’IO
JIOHOpa He Oy /1€ 3amoIisTHO MIKOIH;

JIOHOPOM MOKe OyTH JIUIIIE TOBHOJITHS 0Cc00a;

JiepKaBa rapaHTye 3aXKCT MpaB JOHOPIB.

YV VY

[li ckiamoBi € AOCUTH BaXJIMBUMHU, OCKUIBKH BIJ iX JOTpUMAaHHS
3QJICKUTH Y LIIJIOMY YCIIIIHA pealti3allis MpaBa Ha JOHOPCTBO KPOBI Ta HOTO
MOJIATBIINI PO3BUTOK 1 BAOCKOHaJeHHs. CaMe TOMY BOHH 3aCIyTOBYIOTh
pPEeTEeNBHIIIOT YBark Ta IETaIbHOTO aHaJi3Yy.

Heabusky yBary B KOHTEKCTi pO3TJIsiy IpaBa Ha JOHOPCTBO 3aKOHO-
JaBellb MPUAUIMB caMe Mepiiid o3Halll — Jo0poBiabHOCTI. Ile 3a3HaveHo
B a031. 1 c1. 2 3akony Ykpainu «IIpo 70oHOpCTBO KpoBi Ta 1i KOMIIOHEHTIBY,
Jie BU3HAYECHO, IO <«JOHOPCTBO KPOBI Ta ii KOMIOHEHTIB» — II¢ J00pO-
BUTRHUIN aKT BOJICBUSBIICHHS JIOJMHHU, IO TOJSATAE y IaBaHHI KpoBi abo ii
KOMITOHECHTIB ISl MOAAJBIIOTO iXHBOTO O€3MOCEPETHHROTO BHKOPHUCTAHHS
JUIsl JIIKYBaHHS, BUTOTOBJICHHS BIAMOBIIHUX JIIKAPChKUX MpernapariB abo
BUKOPHUCTAHHS Y HAYKOBUX JTOCIIKEHHX [4].

3aK0HOJABCTBO YKpaiHM JOIyCKae peanizallilo rmpaBa Ha JOHOPCTBO
TUIBKHM Y BCTAaHOBJIEHOMY IMOPSAKY, 32 HassBHOCTI 3TOJM JOHOpA i penunieHTa
Y iXHIX 3aKOHHHUX IPEJCTaBHHUKIB. YMOBOI Takoi omepaiii € i Te, 110
BUKOPHUCTAHHS IHIIUX CMOCOOIB 1 METOMAIB JJIsl MIATPUMKHU KUTTS, BITHOB-
JICHHS YM TOJIIIIIECHHS 3I0POB’S HE 1a€ O0akaHUX pe3yJIbTaTiB, a 3aro/IisHa
nepecaKeHHSIM OpraHiB UM 1HIIIMX aHATOMIYHUX MartepiaiB (30KpemMa, KpoBi)
nIkoza OyJie MEHIIOI0, HIXK Ta, siKa 3aMo10e€ThCs JOHODY |5, ¢. 82].

VY pazi nmopyuieHHs! T0OPOBITLHOCTI JOHOPCTBA UM 31ACHEHHS HOTO
M1 TPUMYCOM 3aKOHOJIaBCTBOM Tepen0aueHo MoKapaHHs 3rigHo 31 cT. 144
Kpuminanenoro koaexkcy Ykpainu. HacunpHunpke abo nuisixom oOMaHy
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BWJIyUYCHHS KPOBI B JIFOJIMHU 3 METOI0 BUKOPUCTAHHS ii SIK JOHOPA KapaeThCs
1030aBJICHHSM TIpaBa 00IMMAaTH TMEBHI MOCAAN YU 3aiMAaTUCS TIEBHOKO TisiTh-
HICTIO Ha CTPOK JI0 TPHOX POKIB, 800 BUIIPABHUMH POOOTAMHU Ha CTPOK JI0 TBOX
POKiB, 200 OOMEKEHHSIM BOJII HA CTPOK JI0 IBOX POKIB, 3 mITpadoM JI0 I’ SIT/e-
CSITH HEOTMOJATKOBYBAaHUX MIHIMYMIB JIOXO/IiB TPOMaJIsiH 4u 0e3 Takoro [6].

HacTtynHoro 03HaKoI0 IpaBa Ha JIOHOPCTBO BHUCTyMae (Gopma JOHOP-
cTBa (orutatHe yu 6e3orutatHe). Hapasi nucKyciiHUM y CBITOBIM CHIJIBHOTI
3QJIMIIAETHCS TUTAHHS 00 TUIATHOCTI/0€30TUIaTHOCTI oHalii. ['poiroBa
KOMITICHCAIlisl 3a00pOHsAEThCSI B OaraThoX KpaiHax, sk oT: Itamis, Benuka
bputanis, Icnanisa, ®pantisa, Higepranau. Y 62 kpaiHax JOHOPCTBO KPOBI —
oe3ormnartue [7, ¢. 52].

[IpoTe BUCOKMIT TOKa3HUK JOHAIIN HE MPAMO 3aJICKHHUM BiJl TOCKOHA-
JIOCTI YM HEAOCKOHAJIOCTI 3aKOHOAABCTBA. OCHOBOMOJOKHUM MPHUHIIMIIOM
B €C € 0e301IaTHICTh 37aBaHHs KpoBi. Takuii miaxiJ € HEBUMAAKOBUM, aJKe
OJIHMM 13 OCHOBHMX 3aBJaHb y cdepl JOHOpcTBa € Oe3neka Kposi. Biamo-
BIJIHO /10 MpOrpaM NEpeuBaHHA ICHY€ TPU NPUHLMIN: OE3KOIITOBHICT,
JTOOPOBUIBHICTH, TOCATHEHHS CAaMOCTINHOCTI [2, c. 45].

AHai3 MoKasye, 110 KpaiHH 31 CTOBIJICOTKOBUM JIOOPOBUILHUM JIOHOP-
CTBOM KpOBI MarOTh BHIIUN MOKA3HUK PETYJSIPHUX TOHOpPIB Kposi. Llei
MOKAa3HUK 30€epiraeTbCsi MpoTIroM OaraTtboX pokiB. OKpiM TOTO, B KpaiHax,
JIe BIJICOTOK JIOOPOBIJILHOTO JIOHOPCTBA KPOBI 3pic, CIIOCTEpiransacsi TaKoX
TEHJICHIIIS 10 MIABUIIEHHS PEryJsipHUX JOoHalii Kposi. lle cBimuuTh, 110
NO0OpOBUIbHI JOHOPH KpPOBI YacTillle 3[al0Th KPOB HA PETYJISIPHIA OCHOBI,
HDXK 1HII1 BUJIA TOHOPIB.

JloBeneHo, mo OE3MEeYHImo Ta SKICHIIIOK € KPOB JTOOPOBUIBHUX
JIOHOPIB, SIKI MOTHMBOBAHI aJIbTPYiCTCBKUMHU CIIOHYKAHHSMHU W Oa)KaHHIM
JIOTIOMOTTH 1HILIUM JIFOSIM, @ TaKOXK MOYYTTSIM MOPaJIbHOTO 00O0B’SI3KY 1 CO-
[IAJIBHOT BIJIMOBIIAIBHOCTI. Y HUX HEMAaE MiJCTaB MPUXOBYBATU 1H(POPMAIIIIO
PO CBi# crociO KUTTS a00 MEAWYHI CTaHMU, K1 3yMOBWIM O HEMOKIIHBICTD
3/1aBaHHS KPOBI.

Takum grHOM, 3 HU3KK 00’ €KTUBHHUX MPUYUH TOOPOBLIHHE JOHOPCTBO
po3BHBaE camy cdepy JOHOPCTBA KPOBi Ta ii KOMITOHEHTIB. BaxmBum € Toit
¢axT, m0 HacmpaBAi JOHOPAMHU MEPEBAKHO € OCOOH, MI0 BUXOAATH 3 HE-
0JIaromoJiydHUX CiMEM 1 37al0Th CBOi O10JIOT14HI MPOJYKTH JIOJCHKOTO
MIOXOJKEHHS 3aJUIsl OTPUMaHHS BHHArOpoJad, TOMY TOBOPHTH Tpo Ojaro-
JiHHY MICIIO 1 I[ITh TOHOPCTBA HeMae mijctaB. OTke, JOHOPCTBO Mae OyTH
YCBIIOMJICHUM JOOPOBUIBHUM SIBUIIEM, O€3 OyAb-IKOTr0 IpUMyCy.

ByBaioTh pi3HOMaHITHI HaJA3BUYalHI CHUTyallii, MiJ BIUIMBOM SKHX
BUHUKae morpeda B IIOHOpCLKlI/I KpOBl [Mopoky Ham3BU4AIiHI cmyauu
3arpOXKyIOTh KHUTTIO 1 3I0POB’I0 MUTBHOHIB JtoAed. OcTaHHIMU Z[CCSITI/Ipl‘-I—
ysiMu KaracTpopu 3abpanu moHan 1 minmbiion xutTiB. Llopoky Big HuX
cTpaxaae nonayn 250 minbiioHiB oci® y Bchomy cBITI [8, ¢. 118; 9, c. 68].
[Ipuponni xaracTpodu — 3eMIETPYCH, MOBEHI, yparanu — (opMyroTh 3Ha4YHI
noTpedu B HEBIJKJIATHIA MEIUYHIN JTOMOMO31, BOJHOYAC MPU3BOISYN JI0
pYIHYBaHHS KHUTTEBO BaXKJIMBOI 1HPPACTPYKTYPU OXOPOHH 3/10pPOB’sl. AHTpO-
NOT€HH1 KaTacTpodH, a TAKOXK TOPOKHBO-TPAHCIIOPTHI MPUTOH Ta 30pOiiH1
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KOH(JIIKTH Tak0oX (POPMYIOTh BEJIMKI NOTPEOH B MEAWYHINM AONIOMO31 i JOHOP-
cbKil kpoBi. [IpoTe HaBITh y TaKUX CHUTYaIlisIX TOHOPCTBO KPOBi Mae€ BiI0Y-
BaTUCs 0e3 OyIb-sKOTO0 ((hi3UYIHOTO UM TICUXOJIOTIYHOT0) THCKY Ha JJOHOPA.

JIBomMa BaKJIMBUMHM YMOBaMHU TIPH TPOIEAYPl JOHOPCTBA € TE, IO
oco0a Mae OyTH MOBHOMITHBOIO 1 37I0POB’I0 IOHOpa He Oy/Ie 3aro IisIHO KO M.

VY 1boMy acmeKTi MO3UTHBHUM € 1 T€, IO JIep’KaBa rapaHTye 3axUCT
npaB JIOHOPIB, a TAKOX 3abe3redye X HU3KOI MuIbr. Po3ain apyruii 3akony
VYxpainu «IIpo 1oHOPCTBO KpOBi Ta ii KOMIIOHEHTIB» BKJIIOYA€ HOPMHU, IO
CTOCYIOTBCSI TIPaB, O0OOB’SI3KIB JIOHOPA, TapaHTIi Ta MiJbI, 0 HAJAIOTHCA
noHopaM. J{omibHO 3yNMMHUTHCA HA MUTAHH] TapaHTid 1 UL, AKi nependa-
YeH1 YMHHUM 3aKOHOJIABCTBOM JJIsI BITYUM3HIHUX JJOHOPIB KPOBI.

3rigHo 31 cr. 8 3akoHy Ykpainum «IIpo moHopcTBO KpoBi Ta i
KOMITOHEHTIB» JIepiKaBa TapaHTye 3axXHCT IMpaB JOHOPA Ta OXOPOHY HOTO
30pOB’A. Y CTaTTI HABEIEHO MOJIOKEHHS MpO Te, IO B pasi 3apakeHHs
JIOHOpa 1H(EKUIHHUMU XBOPOOaMHU a00 BUHMKHEHHS y HBOTO 1HIIHMX XBOPOO
YH PO3JNIAAYy 30POB’S Y 3B’SI3KY 3 BUKOHAHHSIM JOHOPCHKOI (DYHKIIT — JOHOP
mijuisrae 000B’sI3KOBOMY JIepKaBHOMY CTpaxyBaHHIO [4].

OxkpiM rapanTiii, JOHOpaM KpOBi 3aKOHOM TepeadadeHa HI3Ka MiJIbT,
SIK1 TIOB’sI3aHi1 3 ICBHUMHU KOMIICHCAI[ISIMU 32 BUKOHAHHS JIOHOPCHKOT (PYHKIIII.
VYkpalHChbKUIl 3aKOHOAABELb 3TPYIYBaB MIJIBIU 32 KaTETOPISIMU: 3arajbHi,
JIOJTATKOBI, JIJIs1 JIOHOPIB BIICHKOBOCITYOOBIIIB, U OCi0, SIKi MAlOTh CTaTyC
[TouecHoro noHopa Ykpainu.

Jlo TOro * 4uMalio MOJIOXKEHb 3aKOHY HE 3HAXOMATh CBOTO Tpak-
TUYHOTO TPOSIBY, 30KPEMa, PO3JIUIL, 10 MIPUCBIYCHUN MIbraMm, SKi HaJaroThCs
poOOTOIaBIIEM JOHOPY MPAIIBHUKY .

Po3BuHeH1 nepkaBu CBITY Hapasi aklIEHTYIOTh yBary Ha Oe3oruiaT-
HOMY naoHOpcTBi. [loctae muTaHHs, 4M B3araji BapTO HaJaBaTU TaKul
HMIMPOKUIN MEPENIK MBI 1 paB JOHOPY, SKIIO Ha MPAKTUIl BOHU Maiike He
BTLUTIOIOTHCS 1 OLTbIIIA YACTUHA MUIBT IPOCTO HE HAJAETHCS.

Hapa3i 3HaueHHs mpaBa Ha JOHOPCTBO KPOBI BiAIrpae BeIUYE3HY
pOJIb ISl PO3BUTKY CYCIUJIBCTBA Ta MOT0 00’ €HAHHS. 3aBAsSKU peanizalii
I[LOTO TpaBa JIOHOPHU PATYIOTh JKUTTS 1 BIAHOBIIOIOTH 3/I0POB’SI PEIMITIEHTIB.
baraTo cy4acHMX MeTOAIB JIKyBaHHS, II0 3aCTOCOBYIOTHCSI 3 BUKOPUCTAH-
HSIM JOHOPCBHKOTO Matepiaiay, CHOpsIMOBaHI Ha MOPSITYHOK KHUTTS JOJEH
(30KpeMa, TpaHCIUIAHTAIllsl OpraHiB 1 TKaHWH, TEpPEIUBaHHS KpOBI Ta ii
KOMIOHEHTIB). IIpo 11e cBig4aTh CTaTMCTHYHI JaHi, BIATOBIAHO JO SKHX
KOKCH TPETiH KUTEJIb HAIIO1 IJIaHETH MOTpedye TOHOPCHKOI KpoBi. TpaBmH,
aBapii, 30poitHi KOH(MIIKTH, HaJI3BHUYalHI MOMAIl BiJOYBaIOTHCS IOCTIMHO.
[TocTpakmali B HUX JIIOJIA YaCTO MArOTh MOTPeOy B MepeuBaHHI KPOBI.

BucnoBku. ChopMmyapoBaHO aBTOPChKE BU3HAUEHHS «IIpaBa Ha JI0-
HOPCTBO» — IIe JOOpOBIIbHA Ta Oe30IIaTHA Jis TOBHOJITHBOI, A1€3MaTHOT
ocoOu Ha 31HCHEHHS JTOHOPCTBA KPOBI Ta il KOMIOHEHTIB, 0€3 3aBHaHHS
IIKOJM 37I0POB’I0 JIOHOpA — JJIsA OCi0, SIKi IbOTO MOTPEOYyIOTh abo Xk s
IHIIUX MEIUYHUX [UIEH.

CyTHICTh MpaBa Ha JIOHOPCTBO € CKJIATHUM MEXaH13MOM, 10 MOKJIH-
KaHUI BPETyJIbOBYBATH 0arato MUTaHb, CEPeN SKUX: OpraHizallisi JOHOPCTBA
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Ta HOro JOOPOBIILHICTh, PO3BUTOK JIOHOPCTBA, 3a0€3MECUCHHS KOMILIEKCY
MIPABOBHX 1 COIMIAJILHUX 3aXO/IIB TOIIO. Bix iX yCHiImHOI peamizariii 3aJeXuTh
yCIIIIHA peai3allisi JOHOPCTBA 3arajioM.

VYkpaiHCbKe 3aKOHOAABCTBO Y KpaiHU Ma€ BEJIMKY KUIbKICTh HOPMATHUB-
HUX aKTiB, 1[0 PETYJIIOIOTh MUTAHHS 31HCHEHHSI TIpaBa Ha IOHOPCTBO KPOBI
Ta 1i KOMIIOHEHTIB, SIKI YXBAIIOBAIKCS MPOTATOM 0ararboX poKiB, ajie bOro
HEIOCTaTHBO. AJKE ICHY€e 0€37i4 3acCTapiiux MOJOXKEHb, SIKI MOTPeOyIOTh
HErafHOTro yJ0CKOHaJIeHHs, 0araTo MporajiuH, 0 BUMAaraloTh MBUAKOTO iX
yCyHeHHA. Yce 1e dopmye notpedy NpUHHATTS KOAU(pIKOBAHOTO aKTa —
Konekcy monopcrBa kpoBi Ta (a00) ii KOMIIOHEHTIB, — KU OW HAJICKHUM
YMHOM BpETYJIIOBAaB MHUTaHHS MPpaBa Ha JOHOPCTBO KPOBI, 3a0€3€UrB JI0TPH-
MaHHsI BCIX OCHOBHHX IpaB 1 3aKOHHUX IHTEpPECIB JOHOPIB KPOBi, YITKO
BH3HAYaB KOMIIETCHIIII0 YMOBHOBR)XCHMX OPraHiB 3 I[bOTO IMHUTAHHA Ta
3aKpinuB OM MpOLEAYPHI MUTAHHS B3ATTS, MEPEPOOKH, TPAHCIIOPTYBAHHS
JIOHOPCHKOT KPOB1 UM 11 KOMITOHEHTIB.
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Sydorenko A. The right to blood donation: essence and meaning.

Background. One of the topical issues studied in the field of medical law is the
normative and legal provision of human rights in the field of blood donation and / or its
components.

Analysis of recent research and publications. Recognizing the urgency and
versatility of blood donation, more and more scientists are devoting their research to this
problem and related issues.
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The aim of the article is to highlight the legal essence and the importance of the
right to blood donation in Ukraine in accordance with the modern paradigm of the
development of medical rights of a person.

Materials and methods. The methodological basis of the article is the formal-
logical, comparative, structural-logical and sociological methods.

Results. The legal basis for realization of the right to blood donation and its
components is the Civil Code of Ukraine.

Conclusion. Adoption of the new law solved many problems in the sphere of
donation, it would properly resolve the question of the right to blood donation, ensure
compliance with all fundamental rights and legitimate interests of the person and clearly
defined the competence of the authorized bodies on this issue.

Keywords: donation of blood, blood components, right to donate, medical
rights, forcible donation, voluntary donation, donor function.
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I[IOHATTA IPABA HA OB’€JHAHHA
Y NOJIITUYHI MAPTII

3anpononosarno asmopcvky dehiniyito nousmms «<KOHCMumyyitine npago Spomaosin
Ha ¢60000y 06 €Onanus 6 norimuuni napmiiy. OOIPYHMOBano 06a nioxoou 00 Gopmyno-
BAHHS BU3HAYEHbL CYO EKMUBHUX NPAB, KL CKAANUCSA 8 VKPAIHCOLKIL I0pUOUYHil Hayyi, ma
nepegazu 3aCmoCcy8ants iHMespamueHo20 nioxooy.

Kniouosi cirosa: npaBo Ha cBOOOIY 00’ €THAHHS y MOJITHYHI MMapTii, cBoOoaa
00’etHaHb, CBOOO/IA acolialliii, IpaBo Ha 00’ €IHAHHS Y MOJITHYHI MapTii, HOMITHYHI TapTii.

Ocaynenxo C. llonamue npasa Ha 00veOuHeHue 6 HOTUMUYECKUE RAPMUU.
IIpeonoowcena asmopckasn Oeunuyus NOHAMUS KKOHCIMUMYYUOHHOE NPABO 2PAdHCOAH HA
€80000y 0b6vedunenusi @ noaumudeckue napmuuy. OO0CHO8aHbL 084 NOOX00A K hopmy-
AUPOBAHUIO OnpedeneHull cyObeKMUBHbIX Npas, KOMOopble CIONCUNUCH 6 VKPAUHCKOU
10pUOUYECKOll HayKe, U NpeumMyujecmea NPUMeHeHus UHMe2payuoHHo20 No0xXood.

Knwuyesvie cnosa: npaBo Ha cBOOOY OOBEAMHEHUS B MOJUTHUCCKUEC TAPTHH,
cBoOo/Ma 00BeANMHEHUH, CBOOO/Ia acCOIMAIIVA, TTPaBO HA 00bEIWHEHHE B MOJUTHYECKUE
TIAPTHH, TTOJTUTHIECKHUE TTapTHH.

IMocTanoBka npoodJjeMu. AKTYalnbHICTh TEMHU JOCIIIKEHHS TIOJIATae
B TOMY, III0 B YKpaiHCHKil IOpUAMYHINA JITepaTypi MiJl Yac JOCHIKEHHS
OKpEeMHUX Cy0’ €KTUBHHUX TpaB CKJIATIOCS KIIbKa MiIXOIB 0 HaJaHHS IXHHOTO
Bu3HaueHHs (Aedinimii). Cama npakTuka HagaHHs MeiHIMIN IS KOKHOTO
MOHSATTS € J0BOJI1 XUOHOIO, aJI’KE€ HaBPS UM BapTO MEPETBOPIOBATH HOpMa-
THUBHO-TIPABOB1 aKTH Ha TJ0capii Ta BIAXOIUTH BiJ MO3UTHUBICTCHKUX TOTJISIIB
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Ha TIPaBoO B 00’€KTUBHOMY po3yMiHHI. [IpoTe y BUnaaKy 3 cy0’€KTUBHUMU
npaBaMy OCOOMCTOCTI BapTO BCUISAKO BITaTH BCE, IO CIPOLIY€E CIIPHHUHATTS
BIJITIOBITHUX TPABOBUX HOPM, IOPHINYHUX KOHCTPYKIIIN MEPECIYHUMHU 0co0a-
MU, 5IK1 € HOCISIMU Cy0’€KTUBHHUX TPaB, ajie He € (axiBLSMHU-IOPUCTAMHU.

VY 3B’A3Ky 3 LUM BapTO MNPUAUIMTH YBary BU3HAUEHHIO IOHSTTS
«1paBO Ha CBOOOJY OO0’€HAHHSA y MOJITUYHI mapTii» B Ykpaini. Cruifg
BU3HATH HEBUIIPABAAHOIO MPAKTUKY TOCTIKEHHS TOTO YM TOTO KOHCTHUTY-
[IHHOTO CY0’€KTUBHOTO TpaBa Ha MOHOTpadiuHOMY PiBHI, 3a MiJICyMKaMu
SIKOT HE HAJAEThCs Ne(iHIIis I[HOTO MpaBa.

AHaJi3 ocTaHHiX aociimxkens i myOaikamiii. Bukopucrano mpari
BUEHUX, 5Kl JAOCIIIKYBaJl KOHCTUTYIIIHI cy0’€KTHBHI mpaBa Ta (Gopmy-
moBanu ixHi nedininii, Hanpukiaa, O. C. SkymmHOi — mpo Teopito Ta
MPaKTUKYy peainizaiii KOHCTUTYIIIHOTO mpaBa Ha ocBity, B. C. BiTkoBoi —
PO KOHCTHUTYIIHHE MPAaBO HA MEAWYHY JIOTIOMOTY Ta HOro 3a0e3reueHHs
B Ykpaini, JI. M. Jlemko — mpo KOHCTUTYIIIifHE MpaBO Ha 3BEPHEHHS 10
MDKHApOJHHUX CYJJOBUX YCTaHOB 1 MbKHapoaHuUX oprasizauiii, K. M. Mockainb-
YyK — PO KOHCTUTYLIHHE MpPaBO AOCTYITy TpOMasiH YKpaiHu A0 CiIykOu
B OpraHax MiCIIeBOTO caMOBpsiyBaHHs [ 1—4].

BusHaueHHIO MOHATTS «KOHCTHUTYIIIITHE MTPaBO IPOMAaISiH Ha CBOOOTY
00’eTHaHHS B TIOJITHYHI ApTIi» YKPATHCHKI JOCTITHUKA HE TIPUIUISITN YBary,
a po3po0KH 3apyOlKHUX YUEHUX HE IPYHTYIOThCS Ha 3aKOHOJABCTBI Y KpaiHHU.

Merta cTaTTi — 3anpoONoOHyBaTH e(DIHIIIIO MOHATTS «KOHCTUTYIIIIHE
npaBo Ha cBoOOAy OO’€lHaHHA B TOJITUYHI MapTii» 3 ypaxyBaHHSAM
Cy4YaCHHUX IMIiIXOJiB, sIKI 3aCTOCOBYIOThCSI B IOPHAMYHIA Hayli mpu ¢Gop-
MYJIIOBaHH1 BU3HAUYEHb KOHKPETHUX CY0’€KTUBHUX IPaB.

Marepiaiu Ta MeToaH. ABTOpP 3aCTOCOBYE POOOTH YKpaiHCHKUX
BUCHUX, SIKI JIOCHIJKYBAJIM BU3HAYEHHS MOHATTS «IpaBa JIOJUHW», Mepe-
Ba)KHO (paxiBI[IB 3 KOHCTUTYIITHOTO MpaBa Ta 3 TEOpii MpaBa Ta JAEp:KaBU.
OCHOBHHMMU METOJaMH JIOCIIPKEHHS €: CHCTEMHUM, SIKUI YMOKIMBHUB MPO-
JEMOHCTpPYBaTH, IO TpaBa JIOAWHU B YKpaiHi y CYKYIHOCTI CKJIAJarOTh
CHCTEMY, Ta MOPIBHJILHUM, SIKUM HaJaB MOXKJIMBICTH COPMYJITIOBATH BIIACHY
nediHII0 T0CTIKYBAaHOTO IIpaBa Ha OCHOBI ICHYIOUMX MTPOTIO3HITIH.

PesyabTaT gocaimxenns. Ciil BU3HATH HEBUIIPABIAHOIO MPAKTUKY
JOCHIPKEHHS] TOrO YW TOT0 KOHCTUTYLIHHOrO Cy0’€KTMBHOIO IpaBa Ha
MOHOTrpa(IYHOMY piBHI, 32 MiICYMKAMH SIKO1 HE HaJJa€ThCs AEPIHILISA LBOTO
npasa. Taxuit miaxin oopana O. O. Uy0, sika y cBoill aqucepraliii Ha 3100y TTs
HAyKOBOT'O CTYIEHS KaHAMJATa IOPUAMYHUX Hayk Ha Temy «KoHcTuTy-
HifiHe MmpaBo TpoMaJsiH YKpaiHM Ha y4acTh B YIPaBIiHHI JepKaBHUMHU
cIpaBaMu» He HaJlajda BU3HAUYEHHsI JOCIIPKYBaHOIO MpaBa, JIUIIE PE3IOMY-
BaJla y BUCHOBKax, 10 «IIpaBo yyacTi B yIpaBiiHHI Jep>KaBHUMH CIIPaBaMU
po3BHBae Ta mnoriaubioe nojoxeHHs Koncrutyuii Ykpainu npo Hapomo-
BIIAJ/s, 110 Ma€ BIANpPaBHUMN, y3araJbHEHHN XapakTep. BoHO € KoMmIuieKc-
HUM 1 00’€HY€e Maibke BCl IHII MOJITHYHI MpaBa W CBOOOIM — MpaBo
rpoMajisiH OpaTu y4acTh y BCEyKpaiHChKOMY pedepeHayMi, BITbHO OOUpaTh
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10yt 0OpaHMMH JI0 OpraHiB JepPKaBHOI BJIaJH, PiBHE MPABO JOCTYIY 110
JIepKaBHOI CIy»OM, MPaBO Ha 3BEPHEHHSA, a TaKOXX MPaBO OpaTH yyacTb
y BijmnpaBieHH1 paBocy . KoHCTUTY1iHHI HOPMHU TIPO Y4acTh B YIIPaBIIiHHI
B ocHOBHOMY 3akpimieHi y II po3nimi Koncturyuii Ykpainu (ct. 36—40),
KOHKPETU3YIOThCSI B IOTOYHOMY KOHCTHUTYIIIHHOMY 3aKOHOAABCTBI» [5, c. 183].
Bapro HaBecTH KijbKa MPUKJIAAIB TOrO, K OCTAaHHIMH POKaMH HAyKOBIII
BU3HAYAIOTH MOHSTTS TOTO YM TOTO KOHCTUTYIIHOTO Cy0’€KTUBHOTO TIpaBa.

Y muceptamii O. C. SAxymmHoi Ha 3100yTTS HAYKOBOTO CTYMEHS
KaHJUaTa IOPUIUIHIX HAyK 32 TeMoro «KoHCTuTyIiitHe paBo Ha OCBITY:
TEOopis Ta MpaKTUKa pealizallii» 3a3Ha4yeHo, M0 «KOHCTHUTYIIHHE MpaBo Ha
OCBITY 3 TOYKH 30py CyO €KTHBHOTO 3HAYCHHS MOXXHA TPAKTyBaTH SIK
MOKJIUBICTh BUKOPHCTaHHS OCOOOIO TpaB Ha OTpuUMaHHs ocBiTu» [1, c. 196].
Ile Bu3HAYECHHS € 3eOLIBIIOr0 BIACHUIKOBUM 1 TaKUM, SIKE JOCUTh BaXKKO
3po3yMiTH 0€3 TIPYHTOBHOTO O3HAMOMIJICHHS 3 YHMHHUM 3aKOHOJIABCTBOM
y cepl OCBITH — SIKI caM€ MOJKJIMBOCTI BHKOPHCTaHHsS OCOOOI0 MpaB Ha
OTpPUMaHHS OCBITH ICHYIOTh Hapasi. BapTo miakpecnuTH, 1110 HasiBHICTh TAKOTO
BU3HAYEHHS HE 3/11HCHIOE OHOTO BIUTMBY HA IOPUIUYHY HAYKYy Ta MPAKTHKY.

JJ1st MOpIBHSIHHSA CJ11/1 HABECTH BU3HAYEHHS KOHCTUTYIIIHOTO MTpaBa Ha
OCBITY, sike 3a Kibka pokiB 70 O. C. fAxymmHoi 3anpononysaia B. O. bonsik
y aucepTaii Ha 3100yTTs HAyKOBOIO CTYIEHS KaHAWJAaTa IOPUANYHUX HayK
Ha Temy «KoHcTuTyiitHe npaBo JIOAMHM 1 TPOMaHUHA Ha OCBITY Ta HOTO
3a0e3neueHHs: B YKpaiHi»: «KOHCTUTYIIIITHE PaBO JIFOJAUHU 1 TPOMaJTHUHA
Ha OCBITY sBJsie coOor mnependayeHy KoHcTuTyii€ro, HOpMaMu MiXKHa-
pPOJTHOTO Ta HAIIOHAJTFHOTO TpaBa MIpPy MOXKIJIMBOI TMOBEAIHKU Cy0’ €KTa
MIPABOBITHOCHH, peai3allisi, 0XOpOHa Ta 3aXMCT SKOI rapaHTOBaH1 JEP’KaBOIO
4yepe3 MYy CHUCTEMY OpraHiB JIEp>KaBHOI B, MICIIEBOTO CaMOBPSIY-
BaHHS, MEPEXY OCBITHIX 3aKJIaJiB Pi3HUX (OPM BIACHOCTI Ta HAYKOBUX
YCTAHOB 1 sIKa CIIpsAIMOBaHa Ha 3700yTTs TCOPETHUYHUX 3HAHB, MTPAKTUIHHUX
HAaBUYOK, BUXOBAHHS OCOOMCTOCTIi, 3alTy4Y€HHS JIOJUHU 0 HAI[lOHAJIBHOT
1 CBITOBOI KyJIBTYPHOI CHAIINHA 3 METOI TAPMOHIMHOTO Ta MPOTPECHBHOTO
PO3BUTKY SIK KO>KHOI OCOOMCTOCTI OKPEMO, TaK 1 CyCIIbCTBA B LIIoMy» [6, c. 15].
Hagenena nediniiis € Habarato 061111 3MICTOBHOIO Ta EMHOIO.

Tak camo neranmizyBaja yJAOCKOHAJ€HE HEIO BU3HAYCHHS MOHATTS
«mpaBo Ha meanuny nomnomory» B. C. BiTkoBa. ¥V cBoili nucepraiiii BoHa
3ampoIoHyBaja BBaXaTH, 110 MpaBa Ha MEIUYHY JOMOMOTY «II€ I[IHHICHO
3HauuMi 1 (OpMaJbHO BU3HAYEHI, TAPAHTOBAHI CYyCHUIBCTBOM 1 JIEPKABOIO
MOJKJTUBOCTI KOXKHOT (h13MUHOI 0COOH 111010 OTPUMAaHHS BiJ] 3aKJIaly OXOPOHHU
3JI0POB’ S KOMIUIEKCY JIKYBaJIbHO-TIPO(UTAKTUIHUX 3aXOIB, SIKI HAIal0ThCS
npodeciiHO MiArOTOBJICHUMH MEIUYHUMH IpaIliBHUKAMHU 3 METOIO 30epe-
JKEHHSI JKATTS Ta BIJIHOBJICHHS 37I0pOB’s Ha TiJCTaBax 1 B 00Cs31, BU3HA-
YeHHX YMHHUM 3aKOHOJABCTBOM, a TaKOX CHPSIMOBAaHI Ha BIJHOBIEHHS
npate3gatHocTi» [2, c. 178]. LlboMy BU3HAUE€HHIO IPUTAMaHHA SIK HAyKOBA,
Tak 1 MPaKTUYHA [IHHICTb.
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Ax mpuknang perenpbHOro miaxoxy a0 (opmymroBaHHS aediHiimii
MOHATTSL OKPEMOTO CyO’€KTHBHOIO MpaBa MOYKHA HABECTH 3alpOIIOHOBAHE
JI. M. Jlemiko BU3HAYE€HHSI KOHCTUTYIIIHHOTO MpaBa KO>XHOTO 3BEPTATUCA O
BIJIMOBITHUX MIXKHAPOJHUX CYJOBUX YCTAaHOB YW IO BIAMOBIJHUX OpraHiB
MDKHApPOAHUX OpraHizamid. Y IucepTamiiHOMy JOCIIKEHHI HElo «chopmy-
JHOBAHO MOr0 BU3HAYEHHS SIK IOPUAMYHO 3a0€3MEYeHOI MOKIMBOCTI Oyab-
aKoi ocobu, HEeypsAaOBOi opraHizauii abo rpynu oci0, siKi BBaXKaloTh cede
MOTEPMUIMMH BiJ] JOIMYIIEHOTO TOPYIIEHHS TpaB 1 CBOOOJ, BUKJIAICHHUX
y MDKHAPOJHHUX aKTaX, YYACHUKOM SIKHX € JIepKaBa, IMiCJs BUKOPUCTAHHS
BCIX HalllOHAJIBHHUX 3aCO0IB IOPUAMYHOTO 3aXHUCTy, 3TIHO 13 3arajabHO-
BU3HAHUMHU TPHHIUIIAMH MIKHAPOTHOTO TpaBa, 3BEPHEHHS 3a 3aXHUCTOM
CBOIX IpaB 1 CBOOO/T 10 BIJMOBIJHIUX MI>KHAPOHUX CYJOBHX YCTAHOB YU JI0
BIJIMOBITHUX OpPraHiB MDKHAPOJIHUX OpTaHi3alliii, WieHOM a00 y4aCHUKOM
AKHUX € epkaBay [3, c. 246]. [lepeBaramu 11b0ro0 BU3HAYEHHS TaK CaMo CIIiJ
BU3HATH JIETAJIbHICTh, EMHICTh 1 BOJHOYAC JIAKOHIYHICTH (POPMYITIOBAHHS
Ta JIETKICTh CIIPUUHSATTSI.

I3 6oky popmyIrtoBaHHSI BU3HAUYEHb OKPEMUX CYO’€KTUBHUX KOHCTHUTY-
LIIHUX TpaB BapTO BU3HATU KOpHUCHOIO copmynboBaHy K. M. Mockanbuyk
npono3unio. Y 2012 p. aBrop y nucepramii «KoucTturymiiiHe mpaBo
JOCTYIly TPOMaJsiH 10 CIy>KOM B OpraHax MiICIIEBOTO CaMOBPSIYBaHH
JOCTIKyBajla E€JIeMEHTHHHM CKIag [boro cy0’ekTuBHOro mnpasa. Ilpu
dbopMyOBaHHI MOro 3MICTY 3BEpHYyJa yBary Ha Te, 10 0araTo BUECHHX-
KOHCTUTYILIIOHAJICTIB BKJIIOYAIOTh 3MICT IpaBa 0 MOHSTTS LOTO IpaBa.
Ha miacraBi mporo BoOHA Yy3arajdbHuia: «3HAHOMCTBO 3 HAyKOBOIO
JITEepaTyporo MPUBEPTAE YBATy 10 TOTO (PakTy, 0 YKPATHCHKI TOCTITHUKH,
K1 TPUCBATWIIA CBOI Mpalll aHaji3y MOHATTS Ta 3MICTy OKpEMHUX IpaB
JIOJIMHU ¥ TpOMaJITHUHA, 3aKkpitieHuX y Koncrutyiii Ykpainu, BU3Hauamu
3MICT IMX Cy0’€KTUBHHUX MpPaB, BAKOPUCTOBYIOUH JIBA OCHOBHI IMIJIXO/IU:

1) ommcoBuii, KUl TOJIATAE B MPOCTOMY IEpEpaxyBaHHI MOMKIIH-
BOCTEH, AK1 Ha/1a€ T€ YU 1HIIE Cy0’ eKTUBHE MPaBo;

2) iHTerpaTMBHUN MiAXin (ApyrWid MmMaxij A0 BHU3HAYECHHS 3MICTY
Ccy0’€KTUBHOTO TIpaBa JIIOAWMHU 1 TpOMaJsHWHA). BiH monsrae B cucteM-
HOMY 1 MOCIIZOBHOMY y3arajJibHEHHI MOJIMBOCTEH, SIKi HaJa€ JIOAMHI Yd
rpOMaJTHUHY YKpaiHu T€ 4M iHIIEe Cy0’ €KTHBHE MPABO, Y YOTUPUUICHHY
CTPYKTYpY...» [4, c. 79-81].

Sk oauH 3 MpUKIIAAIB BUKOpPUCTaHHA onucoBoro minxoay K. M. Moc-
KaJIbuyK HaBOJAUTH nAediHiliro, Hamany B. B. IBaHromeHko ansa MOHATTS
((KOHCTI/ITyull/IHe MpaBo JIOJUHU 1 TPOMAJITHUHA HA O€3MeYHe JUIS JKUTTS
1 3I0pOB’Sl AOBKULIS», @ caMe: «3a CBOIM 3MICTOM L€ MpaBO BKJIIOYAE TaKi
IPYIHA MOYKJIUBOCTEH:

no-nepuie, MPOXKUBATH Yy HABKOJMIIHBOMY CEPEIOBUII, SKE Bil-
IIOB1J]Ja€ BUMOT'aM €KOJIOTYHOI O€3MEeKH;

116 ISSN 2616-6100. 30BHIIIIH TOPTiBAS: €KOHOMIKa, (piHaHcy, mpaso. 2019. Ne 1



TEOPISI TA ICTOPISI AEPJKABU I TIPABA

no-opyee, 3BEpHYTHUCS TIPO CIPUSHHS B peajiizallli mpaBa Ha Oe3revHe
JOBKUJUTSL IO OpPTraHiB JepKaBHOI BIAJHM 1 MICIIEBOTO CAMOBPSIyBaHHS, 10
YCTaHOB, OpraHi3aiiid He3aJdeXHO BiA (OpM BIACHOCTI, 10 KOMIETCHIT
SKUX HAJIC)KHUTh BUPIMICHHS MOPYIICHUX Y 3BEPHCHHSX TUTAHb;

no-mpeme, BUMaraTy BiJl IHIIUX 0ci0 JOTpUMaHHS MpaBUII 3a0e3re-
YeHHs 0€3MEeYHOro JTOBKIIIIS;

no-uemseepme, y OyJb-IKHA 4yac 3BEPHYTHCS 0 Cyay abo 3aXUCTUTU
CBOE MpaBO Ha Oe3neyHe JOBKUUIA B IHIIMHI crnocid, He 3a00pOHEHUMU
3aKOHOM 3acobammn» [7, c. 6].

O3znaiiomyieHHs1 3 aBTOpedepaToM AUCEPTAIINHOTO TOCTIKCHHS Ha
3100yTTSI HAYKOBOT'O CTYIEHsI KaHIuJara opuandyHux Hayk B. B. IBanto-
HIEHKO CBIIYUTH Ipo Te, mo K. M. Mockanbuyk, HMOBIPHO, MPUITYyCTUIIACS
nomwikd. [lonpu Te, mo 3 HaBEACHOI MUTATH 3PO3YMUIO, IO BOHA Ma€
Ha yBa3i MijJi OMUCOBHUM IIiJIXOJIOM JI0 BU3HAYEHHSI KOHKPETHOTO Cy0’ €KTHB-
HOro mpasa, ajpke B. B. IBaHIONmIEHKO 3amponoHyBajla Take BU3HAYCHHS
JOCIIPKYBAaHOTO HEK TpaBa: «3akpimieHa B Kouctutyuii Ykpainu
1 TapaHTOBaHa JIEPXKABOIO CYKYIHICTh ICTOPUYHO OOYMOBJIEHUX CTYTNEHEM
PO3BUTKY CYCIIJIbCTBA MOXIJIMBOCTEH KOXHOTO BUIBHO KOPHUCTYBATHUCS
0e3ne4YHUM JOBKULISIM, CTaH SKOTO BIJIOBIAa€ BCTAHOBJIEHUM HOpMAaTHBaM
HOTO SIKOCTI, 3 METOIO0 3a/I0BOJIEHHS CBOIX JKMTTEBO BAXKIMBHUX MOTpeOd Ta
iHTepeciB» [7, ¢. 6]. | nmume micns nporo BusHaueHHs B. B. IBanHromeHko
3ayBaXkKuia, IO HEH 3’SCOBAaHO TPYNU MOXJIMBOCTEH, $KI 1€ MPaBo
BKJIFOYAIOThH 32 CBOIM 3MICTOM.

Omxe, monpu 1iHHICTH Tpono3uilii K. M. Mockanbuyk, HassBHa HETOY-
HICTh HABEJICHOTO HEIO MPUKIAAY. SIK OJMH 3 TPUKIIA/iB BUKOPUCTAHHS HEIO
IHTETPaTUBHOTO TMIAXOAY HABOAUTh 3a3HAYCHE BU3HAYCHHS TMOHSTTS
«KOHCTUTYL[IHE TPaBO JIOAUHHU 1 rpoMajJsiHuHa Ha ocBiTy» B. O. BoHsk.
[Tpuknamom 3acTOCYBaHHS IHTETPATUBHOTO MIAXOMY, SIK HOTO 3alpOorOHyBaia
posyMit K. M. Mockankuyk, Mmoxke OyTH Ae]iHillis, 3alipornoHOBaHa HElO:

«IIpaBo moctymy rpomaasiH YKpaiHu 10 CIyO0u B OpraHax MiCIIEBOTO
CaMOBpSAyBaHHS — 1I€ CUCTeMa Cy0 €KTUBHUX MOXKIIMBOCTEN TPOMAJISH, SIK1
BIJITIOB1/1at0Th BCTAHOBJICHUM Yy 3aKOHOJABCTBI HEIUCKPUMIHAIIIMHUM I1ICH3aM,
NpeTeHAyBaTH Ha 3alHATTS aAMIHICTPATUBHHX I1OCAJ B OPTaHax MiCIIEBOTO
caMoBpsilyBaHHs» [4, c. 141-142].

I3 poro € oueBuaHMM, 1110 K. M. Mockanbuyk Ha miJICTaBi IPOBEIECHOTO
JOCIIKEHHS He JIMIe po3po0uia HaBeIeHy Kiacuikailito, a il pesroMmyBaa,
[0 Ha Cy4aCHOMY e€Tall PO3BUTKY YKPaiHChKOI FOPUAMYHOI HAYKH CIIiJ
BIJIaBaTH TepeBary HE OMHMCOBOMY, a IHTETPAaTUBHOMY MiAXOAy IO BH-
3HAYeHHS KOHKPETHOT'O0 KOHCTHUTYILIMHOrO Cy0’€KTMBHOTO mpaBa. BapTto
MOTOJIUTHCS 3 TAKUM BUCHOBKOM.

OnucoBuit miaxia 10 GopMyTFOBaHHS BU3HAYEHHS KOHCTUTYIIIHOTO
CyO’€KTUBHOIO MpaBa € OulbLI MpocTUM. I3 M noropkyerbes 1 K. M. Moc-
KaJbuyK, MJIKPECIIOIYH: «III0 MK JBOMA IMiAXOJaMH ICHY€ TICHUH 3B’S30K.
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Cnpapa y ToMy, 110 OMMMCOBUH MIAX1J € MEPIIUM €TaroM, SIKUi MPOXOIUTh
KO)KHUU JOCHIJTHUK, IO BHUKOPUCTOBYE IPYTHid, 1HTETPAaTUBHUH, IMiJIXiJ.
Lleit eram € HEOOXITHUM JJIS TOTO, MO0 y3araJlbHUTH MOT0 pe3yjbTaTh
3 BUKOPUCTAHHSIM 1HTETPATUBHOTO MIAX0ay» [4, c. 83].

OTxe, MOro/KYIOUUCh 13 3aCTOCYBAaHHSM IHTETPATUBHOTO IIJIXOIY
70 (OpMyJIIOBaHHS BH3HAUYEHHSI KOHCTHUTYLIMHOTIO Cy0’€KTHBHOIO IMpaBa,
Tpeba mpoaHami3yBaTH HWOTO 3MICT, 1 JIUIIE TICHs I[LOTO 3alpONOHYBaTH
nediHiio.

3MICT JOCHIPKYBaHOTO MpaBa BU3HAYAIOTh HA MIJICTaBI aHAJI3y HOPM
YMHHOTO 3aKOHO/ABCTBA Ta CKJIAAAI0Th 3riAHO 3 3akoHOM «IIpo mosmiTuyHi
naptii B YKpain»:

» TMpaBo MIATPUMATH MiAMUCOM PIlIEHHS MPO CTBOPEHHS IOJIi-
TH4YHO1 mapTii (cTatTs 10, 3aKpinIeHO OMocepeKOBaHO);

» TmpaBo OpaTH y4acTh B yCTaHOBUOMY 3’i31i (KoH(epeHiii, 300pax)
MOJITUYHOI MapTii, SKUMHU 3aTBEPKYIOTHCS CTATYT 1 IIporpamMa moJiTHYHO1
naprii, 0OuparoThes ii KEpIBHI Ta KOHTPOJIbHO-pEBI31iHI opranu (crarts 10,
3aKpIIUIEHO OMOCEPEIKOBAHO);

» TpaBO BXOIUTH JI0 TPYNH TPOMAJSH YKpaiHU B CKJIaai HE MEHII
HK 100 0cib, IKUMH CTBOPIOETHCS MOJiTHYHA mapTig (crarts 10, 3akpin-
JIEHO OTOoCcepeaKOBaHo) [8].

binpm perenbHOro AOCHIKEHHS B I[bOMY HaIpsiMi MOTpedye BHB-
YEHHSI €BPONEWCHKUX CTAaHAAPTIB KOHCTUTYLIHHOI perjiiaMeHTauii Iboro
mpasa [9-10].

BucnoBku. 3anponoHOBaHO Ne(DiHIIII0 TMOHSATTS «KOHCTUTYIIIIHE
MpaBo TPOMAJISIH Ha CBOOO Iy 00’ € THAHHS B MOJITHYHI MapTii» — 1€ CUCTeMa
MOXITUBOCTEH TpOMaJsH YKpaiHu, SKI MaioTh aKTHBHE BHOOpYE IPaBo,
BUKOHYBATH HEOOXIJIHI il JIJI1 CTBOPEHHS Ta JAEP>KaBHOI peecTpallii 1[bOTro
BUAY acomianiii. BusHaueHHs chopMyIbOBaHO 3 ypaxyBaHHSM TOTO, 1110 3MICT
KOHCTUTYIIIMHOTO TMpaBa rpoMajsiH Ha CBOOOMY OO’€IHAaHHS Y MOJNITHYHI
naptii B YKpaiHi CKIa1at0Th:

» TpaBo MiATPUMATHU TiIMHCOM PIlIEHHS PO CTBOPEHHS MOJITHY-
HOT TapTii;

» TmpaBo OpaTH y4acTb B yCTaHOBUOMY 3’i31i (KoH(epeHiii, 300pax)
HOJITUYHOI NapTii, SKUMU 3aTBEPUKYIOTHCS CTAaTYT 1 Mporpama MoJiTHYHOT
naprii, 00MparoThes i KEpiBHI Ta KOHTPOJIbHO-PEBI31HHI OpraHu;

» TpaBO BXOJUTH JIO TPYNHU TpoMasiH YKpaiHU B CKJaJli HE MEHII
HDK 100 0ci0, SIKUMH CTBOPIOETHCS MOJITHYHA TapPTisl.
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Osaulenko S. The notion of the right to unite in political parties.

Background. The urgency of the research topic is that in the Ukrainian legal
literature several approaches have been developed to provide the definition, when it
comes about the study of individual subjective rights. It should be noted that the very
concept of providing definitions for each concept is rather false, since it is unlikely that
the legal acts should be converted into glossaries, and that it is necessary to deviate from
the positivist views on the law in the objective sense. But in the case of subjective rights of
the individual, every effort should be made to welcome all that simplifies the perception
of the relevant legal norms, legal constructs by ordinary individuals who are the bearers
of subjective rights, but are not legal professionals. In this regard, attention should be
paid to defining the concept of «the right to freedom of association in political partiesy in
Ukraine. It is necessary to recognize the unjustified practice of studying one or another
constitutional subjective right at the monographic level, on the basis of which there is no
definition of this right.

Analysis of recent researches and publications. The definition of the concept of
«the constitutional right of citizens to freedom of association in political partiesy is provided
for the first time in Ukrainian legal science, because Ukrainian researchers did not pay
attention to this issue (see, for example, a dissertation for the degree of the candidate of
sciences by V. V. Chernichko on the topic «The constitutional right to unite in political
parties in Ukraine and EU countries: comparative legal analysisy, Uzhhorod, 2016).
Surely, the researches of foreign scholars are not based on the legislation of Ukraine.
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When writing the article, the works of the authors, who studied other constitutional
subjective rights and formulated their definitions, where used (for example, a dissertation
for the degree of doctor of sciences by L. M. Deshko «Constitutional right to apply to the
international judicial institutions and international organizations: comparative legal studyy,
m. Kyiv, 2017, dissertation for the degree of candidate of sciences by K. M. Moskalchuk
«Constitutional right of access of citizens of Ukraine to service in bodies of local self-
governmenty, Odessa, 2013, by V. S. Vitkova «Constitutional Right to Medical Aid and
Assistance in Ukraine», Uzhhorod, 2017, by O. S. Yakushina «Constitutional Right to
Education: Theory and Practice of Realization», Kharkiv, 2018, other studies).

The aim of the article is to propose a definition of the concept of «constitutional
right to freedom of association in political parties» taking into account modern approaches
applied in legal science in the formulation of definitions of specific subjective rights.

Materials and methods. The author uses the works of the Ukrainian scientists
that have researched the definitions of the human rights, mostly specialists in the
constitutional law and in the theory of state and law. The main methods for the study are:
systemic, that allows to see human rights as a system, and comparative, that allows to
create the own definition based on the existing proposals.

Results. Agreeing with the application of the integrative approach to the
formulation of the definition of constitutional subjective law, it is necessary to analyze the
content of this right, and only then to propose a definition.

In the case of the investigated right, it should be emphasized that its content is
determined by the norms of the current legislation. The content of this right is, in
accordance with the Law «On Political Parties in Ukrainey:

» the right to sign a decision on the creation of a political party (Article 10,

fixed indirectly);

» the right to participate in the constituent congress (conference, meeting) of

a political party, which approves the charter and program of a political party,
elected its governing and control-audit bodies (Article 10, fixed indirectly);

» the right to enter a group of citizens of Ukraine consisting of not less than

100 persons, which creates a political party (Article 10, fixed indirectly).

Conclusion. According to the results of the study, the definition of «the
constitutional right of citizens to freedom of association in political partiesy is formulated
(this is a system of opportunities for citizens of Ukraine who have an active electoral
right, to take necessary actions for the creation and to register this type of association).
The definition is formulated taking into account, that the content of the constitutional
right of citizens to freedom of association in political parties in Ukraine consists of:
a) the right to sign a decision to establish a political party; b) the right to participate in
the constituent congress (conference, meeting) of a political party, which approves the
charter and program of a political party, elects its governing and control-audit bodies;
¢) the right to enter a group of citizens of Ukraine consisting of not less than 100 people,
which creates a political party.

Keywords: the right to freedom of association in political parties, freedom of
association, freedom of association, the right to unite in political parties, political parties.
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IMPABOBE PET'YJIIOBAHHA NIPUAHATTS
CTATYTIB TEPUTOPIAJIbBHUX T'POMA/]

O6tpyHmosano ppasmeHmapHicmo pe2iameHmayii YUHHO20 3aKOH00ascmea Ykpainu
w000 NUMAaHHs po3POOKU MaA NPULHAMMS CINANTYMIE MEPUMOPIATLHUX 2DOMAO YKPATHCOKUX
Mmicm, 5KI 61510Mb c00010 pO3pPi3HeHi npagosi Hopmu. 3a niocymramu OOCHIONCEHHS
PO3pobieHo HU3KY 3MiH ma 0onogrens 0o 3axomny Yxpainu «lIpo micyege camospsoysaHHs
6 Yxpainiy ma 3anpononogarno donoenumu 3axon Ykpainu «IIpo 0obposintbhe 06 cOHanHs
MmepumopianbHux 2pomaody OOHIEI0 YU KilbKOMA CMAMMAMU, APUCBAUEHUMU O0COOIU-
B80CMAM CIMAMYMI6 00 €OHAHUX MEPUMOPIATILHUX 2POMAO.

Kniouogi cnoga: craTyTH TepUTOpiaIbHUX TPOMaJ, CTAaTYTH TEPUTOPIATbHUX

rpoMaja MicT, po3po0Ka CTaTyTy TEPUTOPIAIbHOI TPOMaJM MICTa, MPUHHATTS CTATyTy
TEePUTOpPiaTHHOI TPOMaIH MicTa, MicIIeBa HOPMOTBOPYICTb.

Kucnosckuii A. Ilpagoeoe pecynuposanue npuHAmMUA YCMA608 MeEPPUMOpUas-
HbIX 00mun. OO0CHOBAHA (pazmeHmapHOCmb pe2ilamMenmayuy OelucCmayiouezo 3aK0H0-
oamenvcmea Ykpauhnvl no eonpocam paspabomku U NPUHAMUS YCMABOS Meppumo-
PUATBHBIX 0OWUH YKPAUHCKUX 20p0008, KOMOpble Npedcmasisiom coool paspo3HeHHble
npagoguie Hopmbl. I1o umozam ucciedo8anus pazpadoman psao usmMeHeHul U OONOIHEeHUl
K 3axony Ykpaunvr «O mecmnom camoynpasieHuu 6 YKpauney u npeonodceHo OONnoi-
Hums 3axon Yxpaumnwvt «O 006po8oIbHOM 00bEOUHEHUU MEPPUMOPUATLHBIX 0OWUHY OOHOU
UIU HeCKONbKUMU CIMAMBAMU, NOCEAUEHHBIMU OCODEHHOCMAM YCMAB08 00bEOUHEHHbIX
MeppumopuanIbHbiX 0OUUH.

Knwouegvie cnoea: ycTaBbl TEpPUTOPUAIBHBIX OOIIHMH, YCTaBbl TEPPUTOPUATID-
HBIX OOIIMH TOpOJIOB, pa3padoTKa ycTaBa TEPPUTOPHAIBHON OOIIMHBI rOPOAa, IPHUHSITHE
ycTaBa TepPUTOPUAIEHON OOIMHEI FOPO/a, MECTHOE HOPMOTBOPUYECTBO.

IlocranoBka npo6aemu. AKTyallbHICTh TEMU JOCIIKEHHS TOJIsArae
B TOMY, II0 Ha Cy4aCHOMY €Tamll MYHIIUNaJbHOI peopMu 3HayHa yBara
NPUAUIETBCSA MPAKTUYHIN peanizaiii JeneHTpati3amii myOaidyHoi Blaau,
NPUHLMITY cyOcuIiapHOCTI Y (DIHAHCOBIM, KOMIIETEHUINHIN, THIINX cdepax
*uTTa. Bignosigno no Konueniiii pedopmyBaHHS MICIIEBOIO CaMOBPSIITY-
BaHHs Ta TEPUTOPIAJILHOI OpraHizalii BjIaau B YKpaiHi, cxBajgeHoi Kabinetom
MinictpiB Ykpainu 1 kBiTHs 2014 p., 3aTBEpAKEHHS CTATyTIB TEPUTOPIaIIb-
HUX TPOMaJ € OJHHUM 13 3aXOJIB, 110 3a0€3MeUyI0Th CTBOPEHHS HAJICKHUX
MaTepiaJibHUX, (PIHAHCOBUX Ta OpPraHi3allliHUX yMOB Uil 3a0e3neyeHHs
BUKOHAHHS OpraHaMH MiCLIEBOTO CaMOBPSAYBAaHHSI BIIACHUX 1 JIEJIETOBAHUX
noBHoBaxeHb [1]. Ll Konuenuis oTpumana cxBajibHy OLIHKY (axiBIiB
3 MyHILHMIAJIBHOTO MpaBa, y T. Y. y YaCTHHI BaXJIMBOCTI CTATYTiB TEPUTO-
plalbHUX TpOMaJ AJis MOAAIBINOI AEMOKpaTH3allii MICLIEBOro XUTTs. BoHa
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nependavae HaJaHHs 3arajJbHIM 300paM TPOMAISH 32 MICIEM MPOKUBAHHS
3TiHO 13 3aKOHOM Ta BIATOBIIHO 70 CTAaTyTy TEPUTOPIAILHOI TPOMA/IU IpaBa
1HILIFOBATH M03a4€pProBe 3BITYBAaHHS MOCAJOBUX OCIO MICIIEBOTO CAMOBPSIY-
BaHHS TEpe]l TEePUTOPIaJbHOIO TPOMAIOI0, IO € BAXKIUBUM Ui BIPO-
BQ/DKCHHS JTIEBUX MEXaHI3MIB MOJIITUYHOI Ta FOPUIMYHOT BiIIOBITATBHOCTI ITUX
ocib 3a cBO1 mepeaBHOOPHI OOIISIHKY Ta AISUTBHICTD TicIst 0OpaHHS Ha MMOCaMdY.
e nuie oguH 3 TO3UTHUBHUX BIUIMBIB CTATYTy TEPUTOPIATEHOI TPOMA/IH.

[Ipote Hapa3i B YkpaiHi Janeko He KOKHA TepUTOplajbHa rpoMaj,
0CcOOJMBO MiChbKa, Ma€ CBiil cTaTyT. YacTKORBO 1€ TOB’SA3aHO 3 BiJICYTHICTIO
HOPMATHBHOI perjiiaMeHTallli MUTaHb MPUUHATTA Ta PO3pOOKH CTaTyTiB Ha
nepkaBHOMY piBHI. OcO0JIMBO aKTyaJbHUM L€ MUTAHHA € JJIs1 YKPAiHChKUX
MICT 3 OrJISiy Ha Te€, IO MIChKI pajy 3HAYHO TMEPEBaXKalOTh CIIbCHKI Ta
CeJIMIIHI pajay 3a KUIBKICTIO JIEMyTaTiB, a OTXe, 3a BIJACYTHOCTI BIIOBIJI-
HUX TPOLIECYaTbHUX HOPM pO3pOOKa Ta MPUHHATTS CTaTyTy TEPUTOpIaib-
HOT TpOMajIy MiCTa MOXE BIIKJIQIaTUCh Ha JI0BOJI1 TPUBAIUM Yac.

AHaTi3 ocTaHHIX aocCaiIKeHb i myOaikamiid. DaxiBii 3 MyHIIHU-
NaJILHOTO TpaBa YKpaiHU HEYACTO MPHUIUIAIOTH yBary MUTAaHHSIM HOPMAaTHB-
HOI periaMeHTallli po3po0Ky Ta IPUHHSTTS CTaTyTIB TEPUTOPIATILHUX TPOMa/l
YKpaiHChKUX MICT. ToMy TIpu MPOBECHHI TOCI1PKEHHS 3aCTOCOBAHO 3arajibHi
HaMpaIOBaHHs MO0 CTATYTIB TEPUTOPIAIbHUX IpoMajl, HalOLIbII cyyac-
HUMH 3 AKkuX € po3poOku H. B. MimmHoi momo cTany Ta MEpCreKTHB
MYHIIMOATBHOI peopMu Ta KOHCTUTYLIIMHOI periiaMeHTallli MiCLIEBOTO CaMo-
BpsayBaHHs B YkpaiHni [2-3]. 1. B. Inecic mocmimkeno nmpoOaeMHi MUTaHHS
NPUKAHATTS Ta PEECTpallii CTaTyTiB TEPUTOPIaAIbHUX Ipomana B YKpaiHi [4],
O. B. baranosum ta . O. 3aiilieBoro — HanpsAMHU BJIOCKOHAJIEHHS CTaTyTHOI
HOPMOTBOPYOCTI: MPOLEeypa pO3pOOKH Ta MPUNUHATTS CTaTyTy TEpUTOpialib-
HOI rpoMaaud Ta KOHLENTyasJbHI MPOOJEeMU CTaTyTHOI HOPMOTBOPYOCTI
y MiCLIEBOMY CaMOBpsiAyBaHHI [5—8].

MeTtor0 cTaTTi € y3araJbHEHHS HOPM, SIKUMU Hapasl perjiaMeHTo-
BaHO pO3pOOKY Ta MPUHUHATTS CTaTYTIB TEPUTOPIaIbHUX I'pOMaj YKpaiHCh-
KHAX MICT, (JOpMyBaHHS MPOIMO3UIII 100 NUIAXIB MOJATBIIOTO BIOCKO-
HaJICHHS HOPMAaTUBHOI periiaMeHTaIi y i cgepi.

Marepiaiu Ta Mmetoau. [IpoananizoBaHo HanpaIfoBaHHs YKPaiHCBKUX
BUYCHHX, K1 JOCHIKYBAIM CTaTyTH TE€PUTOPIaIbHUX IPOMaj, MEPEeBaKHO
TUX, 10 € CIeMialiCTaMu y Teopii JepaBu 1 MpaBa, a TaKOX y Talys3i
KOHCTUTYLIMHOTO IMpaBa. 3aCTOCOBAHO 3/1€0UIBIIOT0 CUCTEMHHUI METO/, 3a
JIOTIOMOT 010 SIKOTO TipoaHanizoBaHo KoHctuTyito Ykpainu Ta 3akoH Ykpainu
«[Ipo MicreBe caMOBpsIyBaHHA B YKpaiHi» B iXHbOMY CHCTEMHOMY 3B’SI3KY,
a TaKoX METOJ MOJETIOBAaHHS, 3a JOMOMOTOK SKOTO C(HOPMYITHOBAHO
MIPOTO3HIIIT PO MOJIABIIE BIOCKOHAJICHHS 3aKOHOAABCTBA Y 111H cepi.

PesyabTraTn pociaimkennsi. Konctutymist YkpaiHu Hapasi MiCTUTH
3rajJiKy Ipo TEPUTOPialIbHI TPOMAIH, ajie He MPO TXHI CTaTyTH.

Crarts 140 OcHoBHOro 3aKkoHy YKpaiHU MPOTOJIONIYE, 110 «MICIIEBE
CaMOBDPSIIyBaHHS € MPaBOM TEPUTOPIATIBHOI TPOMAJM — KUTENIB Cela YU
NOOPOBIIBLHOTO 00 €AHAHHSA Y CIIBCHKY TPOMAIy JKUTENIB KIJIBKOX CiJ,
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CeJuIIa Ta MICTa — CAaMOCTIMHO BHUPIIIYBAaTH MUTAHHS MICIIEBOTO 3HAYCHHS
B Mexkax Kouctutymii 1 3akoHiB Ykpainw» [9]. 31 3micty 1i€i crarTi
BUILJIUBAE, [0 MUTAHHS PO3POOKH Ta MPUUHSTTS CTATyTy TEPUTOPIATLHOT
rpoMajy MICTa MOXKE BHUPILIYBATUCh O€3MOCEPEIHBO TEPUTOPIATBHOIO
rpoMano. A BiAMOBIAHO A0 cTaTTi 143, TepuTopiaibHI TPOMaad MOXYTh
BUPIIIYBAaTH MUTAHHS MICIIEBOTO 3HAYEHHS HE TUTHKU OE€3MOCEpeIHbO, alie
i uepe3 yTBOPEHI HHMH OpPraHW MICIIEBOTO CAMOBPSIyBaHHS, 0 SKHX
Hapasl HaJIeKaTh yCl MICIEBl paau (WIEHH TEpUTOPIaIbHOI TpoMaiH, II0
MaloTh aKTUBHE BHOOpYE MPaBO, TAKOXK OOMPAIOTH CUTHCHKHUX, CENUIIHUX,
MICBKHX TOJIIB, aJI€ CIIPHUM 3aJUIIA€THCS MUTAHHS, YA MOXHA X BiJIHECTH
JI0 OpraHiB MiCLIEBOT'O CAMOBPSAYBAHHS).

[Ipu ananmi3i MyHIIUNIATLHOT HOPMOTBOPUOCTI, KA OXOIUIIOE TAKOXK
1 po3po0OKy Ta IPUMHSTTS CTaTYTiB TEPUTOPIAIBLHUX TPOMaJ], BaXKJIMBO Bpa-
XOBYBATH TOJIOXKEHHS CTaTTi 144, BiIMOBITHO 10 YacTUHU | SIKOT «OpraHu
MICLIEBOT'O CAMOBPSIIyBaHHS B MEXaX MOBHOBaXKEHb, BU3HAUECHUX 3aKOHOM,
MPUHMAIOTh PIIICHHS, K1 € 000B’I3KOBUMHM /10 BUKOHAHHS Ha BIAMOBIAHIN
teputopii» [5]. Lle € BaXIMBUM TOMY, IO CTATyTH TEPUTOPIaATLHUX TPOMA/T
MICT 3aTBEPXKYIOThCSI CaM€ PIIIEHHSIMH MICBKUX pa/.

Hapasi y Bepxosniit Pani Ykpaiau Ha po3risai 3Haxoautkes [Ipoekt
3akony «IIpo BHeceHnHs 3MiH 0 Konctutyuii Ykpainu (oo aeneHTpa-
mizamii Bmagu)» Big 1 mumas 2015 p., peectpauiiinuii HOMep 2217-a.
Y HbOMy TIpomiOHy€eThcs BHecTH 10 KoHcTuTymii YkpaiHM HOpMH TIpO
CTaTyTHU TEPUTOPIATLHUX T'poMaj, 30kpeMa o crarti 140, ae y yactuni 9
Oyze BCTaHOBIIEHA HOpMa MIOJO TOTO, IO «pajia TPOMAJH CIPUSE JTisTb-
HOCTI CTBOPEHMX BIAMOBITHO J0 3aKOHY Ta CTaTyTy TEPUTOPIAILHOI TpOMain
OpraHiB CaMOOpTraHi3allii HaceJleHHS 1 3 IIEI0 METOK MOXKE HAIULITH iX
¢dinancamu ta maitHom» [10]. YV 1BOX momepeaHixX MpoOeKTax Mpo CTaTyTH
teputopianbaux rpoman He #muiocs (IIpoext 3akony VYkpainu «lIpo
BHeceHHs1 3MiH J0 Konctutymii Ykpainu (11070 MOBHOBa)XEHb OPraHiB
JIep>KaBHOI BJIaJIM Ta MICIIEBOTO CaMOBPsiIyBaHHs)» Bix 26 uepBHsa 2014 p.,
peectpaniiinuii Homep 4178 [11] ta IIpoext 3akony Ykpainu «IIpo BHe-
ceHHs 3MiH A0 Koncturyuii Ykpainu (110710 TOBHOBaKEHb OPraHiB JIEpHKaBHOL
BJIaJIM Ta MICIIEBOTO caMOBpsayBaHHS)» Bia 7 nunHs 2014 p., peectpa-
uiiHuit Homep 4178-a [12]. Amxe cydacHi MOTJISIU HA CYTHICTh Ta 3MICT
OcHoOBHEX 3aKOHIB HAJIAIOTh M1ICTaBU PEKOMEH/IyBaTH HE IEPEeOOTKYBaTH
Il aKTH 3ai{BOIO0 TEPMIHOJIOTIEO, IeTaIi3aIlier0. A OTXKe, MOMPHU BAKIIUBICTh
CTaTYTIB TEPUTOPIATILHUX TPOMAJ MICT JJI MOJANBIIOTO PO3BUTKY MICT,
HABPSJ YU Hapasi CIiJ] PEKOMEHAYBAaTH BKJIIOYATH HOPMHU TIPO HUX JIO
Konctutyuii Ykpainu.

Hopmu Konctutyiii YkpaiHu 11010 MICIIEBOTO CaMOBPSTyBaHHS
KOHKpETH30BaHO y 3akoHi Ykpainu Bix 21 tpaBus 1997 p. «IIpo miciese
caMOBpsITyBaHHS B YKpaini». Hapa3i came BiH € €IMHUM 3aKOHOM Y KpaiHu,
B SIKOMY WJETHCS SK MPO CTaTyTH TEPUTOPIaIbHUX TPOMaJ, TaK 1 PO OCHOBU
MYHIIIUIAIBHOI HOPMOTBOPYOCTI 3arajioM, Tak 1 MIOJ0 IHMX JIOKYMEHTIB.
[Mpuiinsati 3akon Ykpainu Big 17 wepBus 2014 p. «IIpo cmiBpoOiTHUIITBO
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TepuTopiasibHUX Tpoman» [13] Ta 3akon Ykpainu Bix 5 marororo 2015 p.
«IIpo noGpoBinbHE 00’ €AHAHHS TEpUTOpIaTbHUX rpoMay [14] He MICTATH
NOJIOKEHb IOJI0 CTaTyTIB TEpUTOpiaIbHUX Trpomana. | xoua coiBpoOiT-
HULITBO € IIJIKOM MOXIJIMBUM 0€3 MOCHJIaHHS Ha HbOTO y CTaTyTi, Ta fK
npaBuiio BiAOyBaeThcsi 0€3 HBHOTO, TO BIACYTHICTH 3ayBa)K€Hb II0JI0
0co0NMBOCTEN CTAaTYTiB 00’€IHAHUX TEPUTOPIATBLHUX TpoMajl (TOPIBHIHO
31 cTaTyTaMu TEPUTOPIATBHUX TPOMaJ, M0 HE BIABAIUCH 10 MPOLETypHU
00’€IHaHHS) HE CIpUsi€ MIABUILIECHHIO YBark JI0 IbOr0 HOPMAaTUBHOTO aKTa
cepell aKTiB MYHIIHMMAIbHOT HOPMOTBOPYOCTI Ta 30LIBIICHHIO KUIBKOCTI
NPUKAHATUX CTaTYTIB 00’€THAHMMU TEPHUTOPIaJbHUMH TpoMagamu. Bapto
PEKOMEHYBaTH TPHIUIUTH TEBHY yBary IbOMY IHUTaHHIO, TOTIOBHHUBIIH
3akon Ykpaiam Big 5 motoro 2015 p. «IIpo moOpoBinibHE 00’€aHAHHS
TEPUTOPIATBHUX TPOMAl» OAHIEID YU KUIbKOMA CTATTSAMHU, MPUCBIUYCHUMU
0COOJIMBOCTSAMH CTATyTIB 00’ €THAHUX TEPUTOPIATBHUX TPOMA/I.

i cTaTTi cig po3pobsATH 3 ypaxyBaHHSIM TMOJIOKEHb 3aKOHY YKpaiHH
Big 21 tpaBHsa 1997 p. «IIpo MiciieBe caMoBpsiyBaHHsS B YKpaini» [15], skuit
€ 3araJbHUM BigHOCHO 3akoHy Ykpainu «lIpo moOpoBinbHe 00’€aHAaHHS
TEPUTOPIATIBHUX TPOMa», IO € creriaabHuM. 3akoH Ykpainu «IIpo miciese
CaMOBPsIIyBaHHA B YKpaiHi» MICTUTh HU3KY MOCUJIaHb Ha CTaTyTHU TEPUTO-
pianbHUX rpoMal. O HAK MPH PO3POOIIEHH] MPOEKTY IIHOTO 3aKOHY MOPYIIIEHO
JIOTIKY y YaCTHHI aHaTi30BaHMX HOPMATHUBHUX aKTiB. CIOYAaTKy MO TEKCTY
3aKoHy pO3MIIIEHO MOCUIIAHHS Ha TUTAaHHS, 110 PErJaMEeHTYIOThCS Y CTaTyTaxX
TEPUTOPIATHHUX TPOMAJ;

» y4actuHi 3 cTarTi § — «IOPSAIOK MPOBECHHS 3arajlbHUX 300piB
TPOMAJITH 3a MICIIEM TNPOKMBAHHS BU3HAYAETHCS 3aKOHOM Ta CTaTyTOM
TEPUTOPIATBHOI TPOMAII;

» y 4dacTuHi 2 cTaTTi 9 — «IOpSIIOK BHECEHHS MICIICBOI iHII[IaTHBH
Ha PO3IJIANl paayd BU3HAYAETHCS MPEACTABHUIIBKUM OPraHOM MICIIEBOTO
CaMOBPsIIyBaHHA a00 CTaTyTOM TEPUTOPIAIbHOT TPOMAJU 3 ypaxyBaHHSIM
BuMor 3akoHy Ykpainu «IIpo 3acaam nep>kaBHOI peryJsiTOpHOI MOJITHKA
y cdepi rocrmogapchbKoi MisITbHOCTI;

» y dactuHi 4 ctarTi 9 — «pimeHHs paau, TPUKAHATE 3 MHTaHHS,
BHECEHOTO Ha ii pO3MJIsLA IUIAXOM MICIIEBOI 1HIIATHUBU, OOHAPOIYETHCS
B TIOPAJIKY, BCTAHOBJIEHOMY MPEICTAaBHUIIBKUM OPTaHOM MICIIEBOTO Camo-
BpsiTyBaHHS a00 CTaTYTOM TEPUTOPIaTbHOI TPOMATN;

» y 4dactuHi 4 ctatTi 10 — «mmopsa0K GOpMyBaHHS Ta OpraHizaris
TUSUTBHOCTI pajl BU3HauatoTbes KoHcTtutyiiero YkpaiHu, UM Ta 1HIIUMU
3aKOHAMM, & TAKOXK CTaTyTaMHU TEPUTOPIATTLHUX TPOMATTY;

» y dvactuHi 4 crarti 13 — «mOpAmOK oOpraHizaiii TpoMaaChKUX
CIIyXaHb BU3HAUAETHCS CTAaTYyTOM TEpUTOpiaibHOI rpoMaam» [11].

[ mumie crartio 19 «CratyT TepuTOpiaibHOI TPOMAIU Cella, CeNula,
MICTa» MPUCBSIYEHO aHATI30BAaHOMY JIOKYMEHTY. BoHa ckiamaeThes 3 TphoX
YaCTHH:

«l. 3 Meror0 BpaxyBaHHS ICTOPUYHUX, HaIlOHATHHO-KYJIbTYPHUX,
COLIAIbHO-€KOHOMIYHHUX Ta IHIINX OCOOJIMBOCTEHN 3MIMCHEHHS MICIIEBOTO
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CaMOBPSITyBaHHS MPEACTaBHUIIBKUNA OpraH MICIEBOTO CaMOBPSTyBaHHS Ha
ocHoBi KoHcTutynii YkpaiHu Ta B MeXax LbOro 3aKOHY MOE MPUNHHATH
CTaTyT TEPUTOPIATBLHOI TPOMaJIU Cella, CEIHILA, MIiCTa.

2. CtaTtyT TepUTOpIajbHOI TPOMAU MIAJIATAE JIep>KaBHIN peecTpaiii
B IICHTPAJIbHOMY OpTaHi BUKOHABYOi BIaIH, IO peali3y€e JEepKaBHY IOJIi-
TUKY y cdepl nepxkaBHOI peectparnii (ieramizaiiii) o6’e€qHaHb TPOMAsH,
IHIITNX TPOMAJCHKUX (POPMYBaHb.

3. IliacTaBoro 1715 BIAMOBH B JEpKaBHINA peecTparllii CTaTyTy TEPHUTO-
plaJibHOT TPOMaaM MOKe OyTH MOTr0 HEBIMMOBIAHICTE KOHCTUTYIIIT Ta 3aKkOHAM
VYkpainu. BigmMoBa B peectpaiii cTaTyTy TEpUTOPIaIbHOI TPOMAIH MOXKE
OyTH OcKap’KeHa B CyJ1I0BOMY Mopsaky» [15].

VY 1iif cTaTTi HAroOJOIIEHO Ha HEOOXIAHOCTI JEpKaBHOI peecTpartii
CTaTyTy TEPUTOPIAJIBLHOI IPOMa/I YIIOBHOBAYKEHUM OPTaHOM JISPKABHOT BIIAJIH.
3 1997 p., HE3BaXkKar0UM Ha TPUBAIOYY MYHILIUIIANBHY pedopMy, HapSIMaMu
SKOi 00paHo JeleHTpai3aIliio MmyOaiqHO1 BIaau, IEPePO3NOIiT TOBHOBAKEHD
3 METOIO OUTBIN TIMOOKOT peaizallii MPUHIUITY CyOCHIIapHOCTI, 301UIbIICHHS
HE3aJI)KHOCTI OPTaHiB MICIIEBOIO CaMOBPSIYBAHHA Ta iX MOCAJ0BUX OCIO,
HaMaraHb SIKOMOTA IIUPIIEC 3aTyYUTH WICHIB TEPUTOPIABHOT TPOMAaIn 10
y4acTi y BUPIIIEHHI MUTaHb MICIIEBOTO 3HAUYCHHS, Cy0’€KTaMU 3aKOHO/1aBUO1
1HILIATUBU HIKOJIM HE MPOIOHYBAJIOCh CKacyBaTH 10 HOpMY. A 1ie BOaua-
€TbCS BYACHUM Ta akTyalbHUM. BomHouac, motpelye ckacyBaHHS 1 Mif-
3aKOHHHH aKT, 10 11 KOHKpeTHu3ye — [1onoxkeHHs Mpo JAepKaBHY peecTpariiio
CTaTyTIB TEPUTOpPIAILHUX Tpomai, 3arBepikene llocranoBoro Kabinery
MinictpiB Ykpainu Big 27 nmumnuas 1998 p. [16].

VY 1opuanuHii niTepaTypl Taki AyMKH BHUCIIOBIOBaNUCH. [liaTpumye
taky no3utito 1. B. Inecic, sika 3a3Hauae: «aHaji3 3MICTy ITUX aKTIB HaJae
MiJICTaBU CTBEP/XKYBATH, 1110 JCpXKABHA PEECTpallis CTATyTIB TEPUTOPIaIb-
HUX TpoMajJ BiOyBaeTbCs 3a MPOLEAYPOI0, OMMKUOI0 10 JepKaBHOI
peecTpaillli He HOPMATUBHO-TIPAaBOBUX aKTIB, a CTaTYTIB IOPUIUYHUX OCIO
ny6migyHoro mpama. [[o TOTO K, HIKOJIM HE PEECTPYIOTHCS aKTU OpraHiB
MICIIEBOTO CaMOBPSIyBaHHs — TUIbKM aKTH OpTaHiB Jiep>kaBHOi Biagu. He
Hi/UIAraloTh PEeCTpalii 1 akTU MNPEeACTaBHUIBKUX OpraHiB (KpiM TOrO,
B YKpaiHi HEMA€E 1HIIOTO, HIXK CTaTyT TEPUTOPIATBHOI TPOMaId, HOPMAaTHBHO-
MPABOBOTO aKTa 3 HA3BOIO «CTATyT») Ta PE3IOMYE, IO «IOLITLHUM BUSB-
JSIETbCS CKaCyBaHHS BUMOTH TIPO JEP)KaBHY PEECTPALI0 CTATyTiB TEPUTO-
plaibHUX TpoMa. AJIKe BOHH € aKTaMU TMPEJICTABHULILKUX OPTraHiB MICIIEBOTO
CaMOBPSITyBaHHSA, JI0 SKHX 3aBXIM MOKHA 3aCTOCYBaTH IOJIOXKEHHS 4. 2
cT. 144 Koncrutynii YkpaiHu 070 TOTO, M0 «PIllIEHHS OPTaHiB MiCIIEBOTO
CaMOBPSIIyBaHHA 3 MOTHUBIB iX HeBiAnoBimHOCTI KoHcTUTymIi UM 3aKOHaAM
VYkpainu 3ynuHSIOTHCSA Y BCTAHOBIEHOMY 3aKOHOM TOPSIIKY 3 OJJHOYACHUM
3BEpPHEHHSIM 10 cyny» [4, c. 57].

CkacyBaHHS BUMOTH TIPO JIEpP’KaBHY PEECTPAIIO CTaTyTiB TEPUTO-
plaJbHUX TpOMaJ BHUMaraTuMe BHUKIIOUYEHHS YacTHH 2 Ta 3 31 crarti 19
«CraTyT TepuTOpiaIbHOI TpoMaau ceia, cenuia, mictay. Lo x mo yac-
iU 1 («3 MeTO BpaxyBaHHS ICTOPHYHHUX, HAIIOHAIBHO-KYJIBTYPHHUX,
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COLIIAJIbHO-€KOHOMIYHUX Ta IHIIUX OCOOJIMBOCTEH 3/1MCHEHHSI MICLEBOTO
CaMOBDPSITyBaHHS MPEACTABHUIIBKANA OpraH MICIIEBOTO CaMOBPSIyBaHHS Ha
ocHoBi Koncturynii Ykpaiau Ta B Mexax IIbOro 3aKOHY MOXKE MPUHHATH
CTaTyT TEPUTOPIaTILHOI TPOMAaaU cejia, Celula, MICTa»), TO 1i JOUUIBHO
BBakaTH 4yacTuHOlo 1-1 cTtarTi 6 «TepuropianpHi rpoMaany», po3TallyBaB-
I Ofpa3y MICJs YacTUHU 1, sika Hapasi Jli€ y Takiil pegakiii:

«1. IlepBuHHUM Cy0’€KTOM MICIIEBOTO CAaMOBPSITyBaHHS, OCHOBHUM
HOCIEM Horo (yHKIIIH 1 TMOBHOBa)XEHb € TEpPUTOpiaJibHA TpoMaja cela,
cenuina, mictay [15].

PosmimenHs mepiroi 3rajiku mpo CTaTyTH TEPUTOPIATbHUX T'POMaJ
y 3akoHi Ykpainu «lIpo micuieBe caMoBpsiAyBaHHs B YKpaiHi» y cTarTi 6
OJIHOYACHO 31 CTUCJIOI XapaKTEPUCTHUKOIO iXHBOI CYTHOCTI CIpPUSATHME
KpaIoMy CIPUHHATTIO 3raJIKU TPO 111 JOKYMEHTH Y HACTYMHUX cTaTTsIx 8—10,
13 uporo x 3akoHy.

OcraHHs 3rajgka mpo CTaTyTH TEPUTOPIAbHUX Tpomaja Yy 3aKoHI
VYkpainu «IIpo MmiciieBe caMOBpsiIyBaHHS B YKpaiHi» MICTUTBCS y CTATTi 26
«BukIr0YHa KOMITETEHITiS] CUTBCHKUX, CEJIUITHIX, MICBKUX paj, y 4acTuHi |
AKOI BCTAHOBJICHO:

«BuKIIIOYHO Ha TIUIEHAPHUX 3aCiIaHHAX CUIBCHKOI, CEJIUIIHOI,
MICBKOI paJii BUPIIITYIOTHCS TaKi MATAHHS:

1) 3aTBEepAKEHHS PETIAMEHTY Pajy; ...

48) 3aTBepMKEHHS CTATyTy TepUTOpiaibHOI rpomaam» [15].

VY HaBeneHil LMTaTi BapTO 3BEPHYTH yBary Ha IMOCIIOBHICTB, IO
oOpanu aBTOpU TEKCTY 3aKOHY. 3aTBEPIKCHHS PETIIaMEHTYy MICLEBOI paau
€ MPIOPUTETHUM MHUTAHHSM, 1 MICBbKI DAy HE € BUHATKOM y LIbOMY BHIIAJIKY.
OpHak 3aTBEp/IKEHHs CTaTyTy TEPUTOPIAIIbHOI I'pOMaau pO3TalllOBaHO HE
Ha JIPyroMy MIiCIIi, HaBITh HE y «IepUIiil 1ecATII», a M HoMepoM 48 cepen
NUTaHb, 0 BUPIIIYIOTHCA BUKIIOYHO Ha TUIGHAPHUX 3aCIIaHHAX CLIBCHKOT,
CEJINIIHOI, MICBKOI paau. HaBpsa uM 1ie crpusie MiBUILIEHHIO BIUIMBOBOCTI
CTaTyTy TEPUTOPIATBHOI TPOMAJIH SIK aKTy MYHIIUIIAIEHOI HOPMOTBOPYOCTI.

VY 3B’s3Ky 3 UM 3alpOlOHOBAHO BHUKJIACTU MYyHKT | yactunu 1
ctatTi 26 «BukitouHa KOMIETEHINIsI CUTbChKHUX, CEJIMIIHUX, MICBKUX Pa»
y Takiil peaaKilii:

«BUKIIOYHO Ha IUIGHAPHMX 3aCiIaHHAX CUIbCHKOI, CEJMIIHOI,
MICBKOT paJil BUPIIIYIOTHCS TaKi MATAHHS:

1) 3aTBep/UKEHHS CTaTyTy TEPUTOPIATbHOI TPOMAIN;

A TakoX nomoBHUTU yacTUHY 1 crarti 26 3akony «lIpo micueBe
caMOBpsAyBaHHS B YKpaiHi» MyHKTOM 1-1 Takoro 3micty:
«1-1) 3aTBEepKEHHS PETJIAMEHTY Pajin.

Ile € oOTpyHTOBaHMM HAaBITh HE3Ba)KAaIOUW Ha TE, IO MPOIECYyalbHi
HOPMHU TIPO TPHUUHSATTS CTATyTIB TEPUTOPIAILHUX TPOMaAJ MICT 37e01Ib-
IIOTO MICTSTBHCS Y PETJIaMEHTI MICBKOI paju. AJie perjiaMeHT HIKOJIH He
IMEHYIOTh «MiCIIeBa KOHCTHTYIIiS, «JIOKAJIbHA KOHCTUTYIIisH» TOIIO.
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B ropunuuHiii diTepaTypi BUCIOBIIOBAIUCH AYMKH OO TOTO, IO
«CTaTyT Ma€ MpuiMaTrCh Ha MicuieBoMy pedeperaymi [16, c. 80]. O. B. batanos
y 2004 p. Big3Ha4aB: «3 OISy Ha Te€, 1[0 OCHOBHOIO BHMOTOIO JI0 TpE-
CTaBHHIIBKOTO OpraHy MICIIEBOTO CAMOBPSIIYBAaHHS € PENPE3CHTATUBHICTD,
BiH He Mae OyTH KOMIETCHTHIIIUM 3a TEpPUTOpIaJibHy TpoMaay B KOH-
KPETHUX TaIy3sIX MICIEBOTO KHUTTS, M03asK MOro OCHOBHA POJIb Y CUCTEMI
MICIIEBOTO CAMOBPSIIyBaHHS TOJISITAa€ y BUPAKCHHI BOJI MICIIEBUX JKUTEIIIB.
Tomy BBaXkaemo, 1110 Ma€ OyTH TiepedaueHa MOKIUBICTh MPUHHATTS CTaTyTy
TEpPUTOPIATBbHOI IpoMaiu Oe3nocepeIHbO HACEICHHSAM Ha MICLIEBOMY pede-
perayMmi» [5, c.39]. O. B. baranoB Ta I. O. 3aifiieBa miIKpecIO0OTh, 10
«CTaTyTHa HOPMOTBOPYICTh — II¢ BU3HAHA Ta TapaHTOBaHA JEP’KaBOIO
TISITBHICTh TEPUTOPIAIBHUX TPOMaJI, OPTaHIB Ta MOCAI0BUX OCI0 MiCIIEBOTO
CaMOBPSITyBaHHS 1110/I0 BUSABJIICHHS, 11eHTU(]iKallli, BTIJICHHSI 1HTEPECIB TepH-
TOpiabHUX TPOMAJI, iX ICTOPHYHUX, HALlIOHAIBHO-KYJIBTYPHHUX, COLIAIbHO-
€KOHOMIYHHUX Ta IHIIUX OCOOJWUBOCTEW Ta TPATUININA MIISXOM HPUHUHATTS,
3MiHU a00 CKacyBaHHS CTaTyTiB TEPUTOPIAILHUX T'POMaJ] Ta IHIIMX TOB’s3a-
HUX 3 HUMH aKTiB MICIEBOTO CaMOBPSAYBaHHA 3 MHUTAaHb MICIIEBOTO
3HaueHHs B Mexkax KoHcTtutyii Ta 3akoHiB Ykpainu» [6, c. 33]. [lompu Te,
mo KoHCTUTyLisI He BUKIIOYae BHECEHHS Takux 3MiH 10 3akoHy «lIpo
MICIIEBE CAMOBPSyBaHHS B YKpaiHi», 11 HaBpsJ UM € JOULIHLHUM B YMOBaX,
KOJIM BIJICYTHSI 3aKOHOJ/IaBYa perjaMeHTaIlis, a OTKe, peajbHa MOXJIHBICTh
MIPOBEICHHS MICIIEBUX pedepeHIYMIB.

VY minomy pedopMyBaHHS HOPMATUBHOI peryiaMeHTallii po3pooKu Ta
NPUKAHATTS CTATYTIB YKPAiHCHKUX MICT Ma€ BiOyBaTHCh MOCTYIIOBO, aJKe
«CBOTO BJOCKOHAJIEHHS MOTpedye BCS CUCTEMa 3aKOHOJABCTBAa B cdepi
MICIIEBOT'O CAMOBPSAyBaHHs, gKka (hOopMyBajacsi CHOHTAaHHO Ta XaOTHUYHO, 32
BIZICYTHOCTI €JMHOI 3aKOHOJIaBYO1 0a3u Ta 6e3 B3a€MOY3rOPKEHOCTI 3aKOHO-
JTABYMX aKTiB Mik COOO0F0, 110 MPU3BEIIO J0 KOJIi3ii HOPM MYHIITUTIAIBHOTO
MpaBa B IIJIOMY Ta MYHIIIUIAILHOTO CTATyTHOTO TIpaBa 30kpemay» [7, c. 203].
Ti 3MiHU Ta JOMOBHEHHS JI0 aKTiB YMHHOTO 3aKOHO/ABCTBA, KI € aKTyallb-
HUMH Hapasi, 1 3aIpOIoOHOBAHO HAMHU.

BucHoBkM. 3a MiACYyMKaMU y3arajlbHEHHS Ta aHajii3y HOPM, SIKUMH
periiaMeHTy€eThCsl pO3pOOJEHHSI Ta MPUUHATTS CTAaTyTIB TEPUTOpIaIbHUX
rpoMaj yKpaiHChKUX MICT, 3alPOTIOHOBAHO IUISXHU MOAAIBIIOTO BJIOCKOHA-
JICHHS HOPMATHBHOI perjiaMeHTarlii y 1iit cdepi:

» HE PEeKOMEHJIOBAHO BKJIIOYATH HOPMH Tpo HUX 10 KoHcTHTyii
VYkpaiHu MONpPU BAXKIUBICTH CTATYTIB TEPUTOPIATILHUX TPOMAJ MICT st
MOJIANIBIIIOTO PO3BUTKY MICT;

» 3anponoHoBaHo uacTuHy 1 crarti 19 3akony «IIpo wmiciese
caMOBpsiIyBaHHA B YKpaiHi» («3 METOI0 BpaxyBaHHsS 1CTOPUYHHUX, Ha-
IOHAJILHO-KYJIBTYPHUX, COLIaJbHO-€KOHOMIYHHMX Ta 1HIIUX OCOOJMBOCTEN
3MIIACHEHHST MiCIIEBOTO CAaMOBPSITyBaHHS TPEJICTABHUIILKUIA OPTaH MiCIIEBOTO
caMmoBpsiTyBaHHsI Ha ocHOBI KoHcTutyiii YkpaiHu Ta B Mexax 1bOro 3akoHy
MOX€e MPUHAHSTH CTATyT TEPUTOPIAILHOI TPOMAIU Cela, CeNHUINa, MICTa») BBa-
*atu 9acTuHOO 1-1 crarti 6 «TeputopianbHi rpoMajiy IHOTO K 3aKOHY;
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» 3alpOoNOHOBAHO CKacCyBaTH BHUMOTY IIOJAO JCPXKaBHOI peecTpartii
CTaTyTiB TEPUTOPIAILHUX TPOMAJ Ta BIAMOBIIHO BUKIIOYHUTH 31 cTaTrTi 19
3akony «IIpo micueBe camoBpsimyBaHHS B YKpaiHi» 4acTHHU 2-3 Ta CKacyBa-
T [lon0KeHHs PO AepKaBHY pEECTPALIIIO CTaTyTIB TEPUTOPIAILHUX TPOMA/I,
3arBepkene [loctanoBoro Kabinery MinictpiB Ykpainu Bin 27 mumas 1998 p.;

» 3amporoHOBAaHO BUKJIACTH MyHKT 1 yactuHu 1 cratti 26 «Buk-
JIFOYHA KOMITETEHINISI CUTBCHKUX, CEJUIIHUX, MICBKUAX paj» Yy TaKidl pemaKiiii:
«BUKTI0YHO Ha TUICHAPHUX 3aCITaHHSAX CLIBCHKOI, CETUIIHOI, MICHKO1 paau
BUPIIIYIOTBCSI TaKl MUTaHHA: 1) 3aTBEp/PKEHHS CTaTyTy TEPHUTOPIaIbHOI
rpoMaam» Ta IOMOBHUTH yacTuHy 1 craTTi 26 3akony «IIpo micueBe camo-
BpsAyBaHHS B YKpaiHi» myHKToM 1-1 Takoro 3micty: «1-1) 3aTBepakeHHs
periiaMeHTy pajan;

» nonoBHUTH 3akoH Ykpainu Bixm 5 mororo 2015 p. «IIpo no6Gpo-
BUIbHE 00’ €THAHHS TEPUTOPIATIBHUX TPOMa» OTHIEI0 UM KUTbKOMA CTATTIMH,
MPUCBSIYEHUMH OCOOIMBOCTSIMU CTATyTIB 00’ €/IHAHUX TEPUTOPIATIBHUX TPOMA/I.

[lepcriekTBH MOAANBIIMX JOCHIKEHb y IIbOMY HamnpsMi BOaya-
I0TbCS y GOPMYITFOBAHHI TEKCTY 3MiH Ta JIOMOBHEHB 10 3aKOHY YKpaiHu BiJl
5 motoro 2015 p. «IIpo noOpoBUIEHE 00’ €AHAHHS TEPUTOPIATIBLHUX TPOMAI»
OITHIEIO UM KiTbKOMA CTaTTSIMH, TMPHUCBSIYEHUMH OCOOJHMBOCTSIMH CTaTYTiB
00’€THAaHUX TEPUTOPIAILHUX FPOMa/I.
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Kislovsky A. Legal regulation of the adoption of statutes of territorial communities.

Background. The urgency of the research topic is that at the present stage of
the municipal reform, much attention is paid to the practical implementation of the
decentralization of public power, the principle of subsidiarity in the financial,
comptetional, and other spheres of life. In accordance with the Concept for the Reform of
Local Government and Territorial Organization of Power in Ukraine, approved by the
Cabinet of Ministers of Ukraine on April 1, 2014, approval of the territorial communities’
charters is one of the measures ensuring the creation of appropriate material, financial
and organizational conditions for ensuring the implementation by local self-government
bodies of their own and delegated authority.

Analysis of recent researches and publications. The experts on municipal law of
Ukraine often do not pay attention to the normative regulation of the development and
adoption of the territorial communities of Ukrainian cities’ charters. Therefore, during the
study, the author used the general works about the territorial communities’ charters,
including the articles of N. Mishyna («Municipal reform in Ukraine: state and prospectsy,
2018, «Constitutional regulation of local self-government in Ukraine: present and
Sfuturey, 2015), 1. Idesis («Problematic Issues of the Acceptance and Registration of the
Statutes of Territorial Communities in Ukrainey, 2014), O. Batanov, 1. Zaytseva («Directions
for improving statutory rulemaking: the procedure for the elaboration and adoption of
the charter of a territorial community», 2013, «Conceptual problems of statutory
rulemaking in local self-governmenty, 2013), other works by other researchers.

The aim of the article is to generalize the norms, which are currently regulating
the development and adoption of the Ukrainian cities’ territorial communities’ charters,
and, based on their analysis, to formulate proposals on how to further improve the
regulatory framework in this area.

Materials and methods. The author uses the works of the Ukrainian scientists,
which have researched the territorial communities’ charters, mostly specialists in the
constitutional law and in the theory of state and law. The main methods for the study are:
systemic, that allows to see the Constitution, the Law of Ukraine «On Local Self-
Governmenty» as a system, and modelling, that allows to formulate the proposals how to
improve the legislation of the field.

Results. In the article the author substantiates that the current legislation of
Ukraine regulates the issues of drafting and adopting the territorial communities’
charters of Ukrainian cities rather fragmentary; while the provisions on the development
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of the territorial communities’ charters of Ukrainian cities are separate legal norms,
from the contents of which relevant conclusions can be made indirectly. Based on the
results of the study, a number of amendments and additions to the Law «On Local Self-
Government in Ukraine» were formulated and a proposal was made to supplement the
Law of Ukraine «On Voluntary Association of Territorial Communities» by one or several
articles about the distinctive features of the united territorial communities’ charters.

Conclusion. Based on the results of the generalization and analysis of the norms
that are currently regulating the drafting and adoption of the territorial communities’
charters of Ukrainian cities, such a proposals are made: a) it is not recommended to
include norms about them in the Constitution of Ukraine despite the importance of the
urban communities’ charters for further urban development; b) Part 1 of Article 19 of
the Law "On Local Self-Government in Ukraine" about the essence of the territorial
community’s charters shall be considered part 1-1 of Article 6 «Territorial Communities»
of the same Law, c) it is proposed to abolish the requirement for state registration of
territorial communities' charters and, accordingly, to exclude from section 19 of the Law
«On Local Self-Government in Ukrainey Part 2-3 and to abolish the relevant by-laws;
d) it is proposed to set out paragraph 1 of part 1 of article 26 «Exclusive competence of
village, settlement and city councilsy in the following wording: «Only at plenary meetings
of a village, settlement, city council the following issues are solved: 1) approval of the
territorial community chartery and to supplement part 1 Article 26 of the Law «On Local
Self-Government in Ukrainey, with the paragraph 1-1 as follows: «1-1) approval of the
rules of the councily.

Keywords: territorial communities’ charters, territorial communities of cities’
charters, dragting of the territorial community of the city’s charter, adoption of the
territorial community of the city’s charter, local rulemaking.
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