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Onopoesa IO. Ilpaeo na cnpaseonusoe npasocyoue ¢ oeamenvnocmu Eeponeiickozo
cyoa no npagam uenoeexa. /lana xapakmepucmuxa meopemuieckux acnekmos npasa na
cnpasednusblii cy0o8oll npoyecc coenacko nyukma I cmamou 6 Egponetickoil konsenyuu
0 3awume Npas uYen08eKd U OCHOBHLIX C80000 KAK 00HO20 U3 00WUX Npas, KOmopbwile
yuacmuuxu Koneenyuu npedocmagiaiom Kaxcoomy SpanicOauuny, Kmo HaAXoOumcs 6 ux
ropucouxyuu. Ilo codepoicanuro onu AGIAIOMCA 8KIA0OM 6 peuwierue Esponelickozo cyoa
1O NpaAaM 4eio6eKa 8 OMHOUWEHUU OCYUeCMEIEHUsL CNPABEOIUB020 CYOONPOU3BO0CIEA,
KOmMopoe 8 onpedelenHbiX npedendax 80CNpUHUMAemcs KaK npaso Ha oopaujeHue @ cyo
U npaeo Ha paccmompenue 6 cyo0o8oM npoyecce.

Knwuesvle cnosa: EBponeilickuil cyn mo mpaBaM uesioBeka, EBpomneickuii
JIOTOBOP O 3allUTe TpaB YeJOBEKAa M OCHOBHBIX CBOOOJ, CIIPaBEIIMBOE CYIOBOE pac-
CMOTpEHHE, MTPaBO Ha JOCTYI K CyJly, IPAaBO Ha CIPABEIIUBOE CYJJOBOE€ PACCMOTPEHHUE.

Background. The European Court of Human Rights had been
established by the member states of the European Council in 1959 in the
French city Strasburg. Its prime task is to decide on claims on violation of rights
anchored by the European Convention for the Protection of Human Rights
and Basic Freedoms or by its additional protocols. The European Court for
human rights is an international judicial body who provides the guarantee of
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rights which are mostly violated by the interstate interpretation of law. The
violation of right which is protected by the European Convention on Human
Rights and Basic Freedoms can appear not only by the acting but or not-
acting which is in a contradiction with the inner-state legal order but by also
which such legal order which is in compliance with it but the domestic state
legal regulation is in disagreement with human rights protected by this
Convention [1, p. 18]. The Convention is an international human and legal
treaty which had become valid on 30th September 1953 by its ratification of
ten contracting parties to whom gradually joined other states. From the
systematic accomplishment of the Convention the basic goals and the sense
of the agreement, especially the preamble, had been defined by the contacting
states. The commitment to respect human rights are stated by Article 1, the
catalog of basic human rights guaranteed to everybody by the upper
contracting parts being valid for those who belong to their jurisdiction as it is
affirmed by the regulations stated by Article 2—-18 Head I. The procedural
regulations applicable in connection with the claiming to reinstate the
violated rights at the European Court for Human Rights are affirmed by
Head 11, and further regulations regarding activities of the Strasburg bodies
on protection of rights are affirmed by Head III. In the course of several
years regarding the existence of the European Convention for the protection
of human rights and basic freedoms, its text has been amended by the
additional protocols whose aim has been mainly to extend the existed
catalog of human rights and basic freedoms and the modification of the
Convention control mechanism.

The analysis of recent researches and publications. The content of
the right to a fair trial is essentially constituted by the case-law of the
European Court of Human Rights and the national courts of the countries that
are parties of the European Convention for the Protection of Human Rights
and Fundamental Freedoms. Significant findings from the chosen issue also
bring extensive comments on the constitutional text or text of international
conventions determining the content of the right to a fair trial [2]. Inspiration
can also be the scientific studies and work dealing with the analysis and
analysis of the guaranteed rights of Art. 6 and 7 of the European Convention
for the Protection of Human Rights and Fundamental Freedoms.

The aim of the article. The aim of the contribution with the heading
Interpretation and Application of the Chosen Aspects of the Right to Just
Process in the Judicature of the European Court of Human Rights is to
characterize theoretical aspects of the right to just court procedure affirmed
by Article 6 paragraph 1 of the European Convention on the protection of
human rights and fundamental freedoms as one of the most basic rights
to whom the contracting parts of the Convention grant to everybody who is
in their jurisdiction. By their content they amend to the contribution of the
decision of the European Court for human rights concerning the chosen
aspects of the just court procedure which within its stable judicature is
understood as the right to be able to get to a court and as the right to just
court procedure as well.
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Materials and methods. The prime method applied in the presented
article rests in the use of analyses and assessment of the available Judicature
of the European Court of Human Rights and the European Convention on
the Protection of Human Rights and Fundamental Freedoms and in this way
to make the reader more familiar with the topic in question.

The results of the research. The right to just trial is amended by the
Convention in the ruling No 6 as an integral part of the catalog of basic rights
and freedoms. In case of Campbell and Fell against the United Kingdom [3],
the European Court for Human Rights declared that «the guarantee of just
procedure belongs to the most fundamental principles of every democratic
society in compliance with the aims of individual regulations of the
Convention». Without the real statement of the mentioned right and
identification of conditions of its protection and possible correction in cases
of'its violation, the rest of basic rights and freedoms would be illusory
and would have exclusively a declarative character without having their
enforcement. The enumeration of rights, which the Convention in compliance
with the citied article guarantees, is not an absolute one. It stands for the
protection standard for everybody who is under the jurisdiction of contracting
states of the Convention. The procedural protection of individuals is above
the range of the Convention being extended by the judicature of the
European Court for Human Rights, and what’s more, by the interstate
adjustment of individual rights in a definite contracting state which might
guarantee a higher standard for the procedural protection of these rights.

Article 6 paragraph 1 contains the general demands related to the
decision-making on civil rights, commitments and the decision-making on the
justification of criminal accusation as well. Article Ne 6 paragraphs 2 and 3
guarantee some other rights which can be claimed only by an individual who
faces the criminal accusation [4, p. 573]. In case Delcourt against Belgium [5]
the European Court for Human Rights declared that «within the sense of the
Treaty understanding of democratic society, the right to just execution of
justice is placed on such an important place that the restrictive interpretation
of Article 6 could not be in compliance with the aim and purpose of the
citied regulationy.

Within the sense of the European Court for Human Rights the right
to just trial is understood firstly as the right to have an access to court, and
secondly as the right to fair and just trial. The right to have an access to
court is combined with the rights referring to the state obligations to build
a court structure fulfilling the criteria confirmed by the Article 6 of the
Convention and besides that to enable everybody to have an access to
courts [1, p.39]. In case of Golder against the United Kingdom [6] the
European Court for Human Rights had solved the situation when the minister
of domestic affairs had not granted a permission to the accused to contact
the legal actor who might help the claimer to lay down a suit at law for
insult of his honor against one of the superintendents. The principle,
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according to which it must existed a chance to file a civil suit to court,
belongs among the universally acknowledged fundamental lawful principles
In the matter of question the European Court for Human Rights came to the
conclusion that «by means of the interpretation devices their obligation has
been to find out whether the access to court stands for the unified factor or
whether it is an aspect of this right. Regulation Ne 6 paragraph 1 affirms the
right to court in which the right to have an access to court is a part, it means
the right to begin a court lawsuit in civil matters and that is only one of the
aspects extended by the additional ones, such as guarantees prearranged by the
mentioned Convention Article. All of them are related to the organization and
composition of a court and the course of proceeding as well. In this way all
of these mentioned aspects embody the right to just trial».

However, the right to access to court has it place in criminal
indictment as well. In this case the stated right is provided not on the basis
of laying down a case to court by the accused, but mostly, but not exclusively,
on the foundation of accusation which is lay down by the specific state
body. When deciding on the less serious delinquencies in its initial phase
made by some administrative bodies and not by courts, then consequently
even in the criminal matters the right to access a court might be done by laying
down a case to court by the accused by means of the legal remedy against
the decision which had been made by the administrative body regarding the
legitimacy of the criminal indictment [4, p. 620]. In compliance with what
has been put into attention the state is obliged to create a system of
independent and impartial courts established by law who deal with cases
respecting just, acting publicly and in a reliable appointed time regarding
everybody who is under the jurisdiction of contracting states of the
Convention. Courts are obliged to decide with required quality taking into
consideration one’s civil rights and commitments. Following these principles
they decide on any criminal deed he/she is accused on.

The European Court for Human Rights repeatedly deals with the
question of accessibility and conditions of the possible infringement of the right
to access the court. In case of Ashingdane against the United Kingdom [7]
they put into attention that «any encroachments declared by an inner- state
law must not infringe an access to court in such a way or to such an extent
which would violate the right of a certain person in its essential foundations.
Such encroachments are in compliance with the Article 6 paragraph 1 of the
Convention only under such conditions if they are followed by a legitimate
aim and while the reasonable balance among the used means and the
followed aim exists». Limitation in the access to court might be of a various
character. They can be determined by a factual inner-state reality and thus it
might legitimately limit an access to court being in compliance with Article 6
paragraph 1 of the Convention. The typical example may be the created
immunity of certain persons by the domestic right and thus hampering them
accusation. In case A. against the United Kingdom [8; 4, p. 632] the
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European Court for Human Rights decided on the objection of the claimer
who had felt offended by the insulting pronouncements of a Member of the
House of Commons of the British Parliament. The Member of Parliament
presented a speech concerning the claimer offending her of an impropriate
behavior caused by her social status. The complainer had not been given
any chance to defend herself against those pronouncements and the reason
was the absolute immunity of the Member of Parliament. The European Court
for Human Rights repeatedly stated that «parliamentary immunity follows
the legitimate aims resting in the protection of the freedom of speech on the
parliamentary grounds and at the same time safeguarding the power division
between the legislative power and judicial power. The parliamentary
immunity is the generally respected principle of the contracting parties and
does not excessively limit the right to court access as it is guaranteed by
Article 6 paragraph 1 of the Convention». Moreover the court declared that
the plaintiff had ability to use other means in order to attain the right of
correction. In compliance with what had been said the court concluded that
the pronouncements presented by the Member of the House of Commons of
the British Parliament might be considered to be not very correct ones, but
the citied Article of the Convention had not been broken.

Another example of the legal procedural obstacles of the access to
court is the allocation of court fees. From the stable European Court for
Human Rights judicature follows that the subordination of submitting a case
to court by paying a court fee does not constitute the violation of the right
to access a court. In case of Kreuz against Poland [9] the Court declared that
«during its activities there have not been excluded chances of introducing
financial limits regarding the individual’s access to court following the
interest of the properly operation of the judicature». Moreover, it added that
in the dispute of question in which the accusation had been founded by the
reality resting in not paying of the court fee, the amount of the court fee and
the condition of its payment to lay down an accusation in order to attain the
compensatory damage constituted a really unfair obstacle to access a court.
By the author’s opinion the strict implementation of the principle of the court
fees being the condition for the decision in case might create the situation when
the proceeding part might de jure claim his/her right, but de facto because of
not to be able to pay the court fee, his/her right to court is an illusory one.

The second aspect of the right to just court proceeding corresponds
to the right to just court trial. Justice of hearing and decision-making on civil
rights or commitments or on any other criminal deed of which an individual
1s accused as stipulated by Article 6 paragraph 1 of the Convention. In some
way the demands to just court proceeding might be understood as «a residual
clause» from which anything what might be considered to be an important
part of the right to just proceeding might be derived by the European Court
for Human Rights. We can say that it is done so, when such important facts
are missing or simply if they have not been included into the Convention
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in Article Ne 6 by its creators. The notion of the just debating a case and the
fair court proceeding is of an unsubstantial connotation. Therefore, the notion
content has to be obligatorily and completely shaped by the Court [4, p. 736].
According to the European Court judicatory the principle of the use of
equal arms closely interconnected with the principle of contradiction might
be included into the general principles of the just court proceeding. The
right to be present at the debating a case by court, the right to place reasons
of the court decision made and other rights finally form the abstract notion
«just court proceeding» and just frame up the enforceable and content
fulfilled principle.

The European Court for Human Rights in case of Niderost-Huber
against Switzerland [10] repeatedly points to its own constant judicature by
which «the principle of equality of arms is one of the features of the broader
concept of just court proceeding and its aim to give an adequate chance for
all proceeding parts to present their matter under the conditions which do
not provide for them an unreliable stance towards each other». At the same
time in the mentioned decision the court stated that «the concept of just
court proceeding implicate in itself the right to contradictory proceeding.
Within the sense of the stated right or principle it must be provided an equal
position for both parts to present all evidence necessary for the required
successful outcome of the proceeding, and in addition to it to enable them
to become acquainted with all evidence and comments which have been put
down during the proceeding with an aim to influence the court decision». The
most evident difference between the civil law and the criminal law rests in
an individual presence at the court proceeding when debating one’s own
matter. In the civil law proceeding it is understood as a justification of the
proceeding part and not as an inevitable condition of the just court proceeding.
In connection with the denial of a personal presence at the proceeding in
case Ekbatani against Sweden [11] the European Court for Human Rights
expressed their stance «that the accused in criminal proceeding must be
present at the court proceeding. When evaluating a question if the presence
of the accused was required at the public proceeding, besides other things,
the specific aspects of proceeding and the way how the interests of the
accused had been really described and protected by court in connection of
the character of questions which had to be decided and the significance for
the proceeding participant must be taken into consideration». In case
Coloza against Italy [12] the Court added that «in case when the accused or
a proceeding part are not present the court proceeding is permissible but only
under certain circumstances; if the bodies intensively act and to a definite
person they were not able to announce the date of the court proceedings».
What is more, the court added the conclusion that in most cases the parts
of proceeding must be present and they must have justification to take part
in every court proceedings.

The meaning of law concerning the presenting reasons of court
decision made is evident in three levels. The first level rests in the fact that
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the right to obtain the rationale of the court decision is a kind of correction
character of the proceeding part right to lay down proposals, and consequently
to receive an adequate answer to them. At the same time the given right
is a guarantee that the execution of justice is not of an arbitrary character
and at the same time that the decision-making is under the control of public.

The third level presents the pre-condition to enforce effectively
the remedial tools which are at the disposal for the proceeding parti-
cipant [5, p. 758]. Regarding the well-grounded reasons of the court decision
in case Van de Hurk against Holland [13], the European Court for Human
Rights stated «Article Ne 6 of the European Convention on Protection of
Human Rights and Basic Freedoms presents the conclusion that the right
to justified reasons of the court decision is not an absolute one, in spite of
the fact that courts are bound to give reasons of their decisions. It means
that not all arguments of a party have to be answered in detail». In decision
Ruiz Torija against Spain [14] the Court adds that «even if taking into
consideration the judicature of this court it is not needful to place reasons
regarding every argument of the proceeding parts, the court decisions must
be justified and they must contain answers of court to all arguments
presented by parts leading to final decisions. The reason must be specified
taking into consideration the fact conditions of a definite case as it is not
sufficient appealing only to certain parts of acts doney.

Expressis verbis by Article 6 paragraph 1 the Convention guarantees
the justice of court law action by public and by decision in case in a reliable
time. The European Court of Human Rights in case Malhous against the
Czech Republic [15] emphasized that «according to the constant judicature
the public of court actions stands for the basic principle of the Convention
Article Ne 6 paragraph 1. The general public protects the parts of action in
court against the so-called secret judicature, and in this way the confidence
towards courts activities is strengthened».

In case Axen against the Federal Republic of Germany [16] added
that «within the sense of the citied Article of the Convention the public
character of a law action by the court body protects the interests of parts
in dispute against the secret justice execution without the presence of public.
Besides that, it is one of the tools which help to keep confidence to courts
of the lower or the higher ranks. When providing a transparent execution
of justice, the public attention is helpful to reach the aim of the noted Article
resting in the just law court action which is one of the fundamental principles
of every democratic society as it is exactly declared by the Convention
provisions». Exceptions from the public presence at court proceedings are
contained in the second part of the second sentence Article 6 paragraph 1 of
the Convention.

It is not in contradiction with the Convention if a domestic law
anchors the rule of public exclusion for certain type of cases. The court in
case of B. and P. against the United Kingdom [17; 4, p. 688] points out that
even if by Article 6 paragraph 1 of the Convention the affirmed general rule
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states that proceeding in exceptionally delicate matters should be principally
public, it does not in itself exclude a certain type of cases as exceptional
which are denoted as such by a state regarding this rule if it is necessary
to observe moral interests, public order, national security, or if it is required
either by safeguarding the juvenile interests or protecting proceeding parts
private life.

The speed of a court proceeding is one of the mostly claimed violation
of the Convention. Strasbourg bodies on protection of law have been gradually
forced to create criteria concerning evaluation of the adequate speed of court
action while at the same time they take into consideration the individual
character of a case in question [1, p. 43].

In case SiiBmann against Germany [18] the court remarks «accept-
ability of the length of law action must be evaluated from the point of view
done by the case special circumstances while at the same time it is needful
to take into consideration criteria stated by the judicature of the European
Court for Human Rights, complexity of a case, claimer’s acting, competent
bodies as well as the importance of the matter of dispute for the claimer».
Moreover, the Court repeatedly emphasizes that adequacy of the proceeding
length is different in civil matters and different in criminal matters. In case of
Zimmerman and Steiner against Switzerland [19] declares that «the length
in civil law matters lasts since the beginning of proceeding. The proceeding
usually begins on the day of laying down an accusation or proposal to the
relevant court, usually the court of the first instance. The relevant court
might be as well the court of a higher stage that might in certain occasions
decide as the first level courty.

The beginning of an appointed time in criminal matters the Court
stated, besides other cases, a case of DeWeer against Belgium [20] uttering
«to serve a summons on a person by the relevant body containing the
allegation of commitment the criminal act generates the beginning of the
time passage in criminal mattersy.

The demand to debate the matter in a reliable time follows the
general rule «justice delayed means the justice deprived». In this connection
the Court puts into attention that it is principally not possible to dismiss
a fact that in certain exceptional cases the disproportional delay of court-
decision might cause a real adjudication of the right to access a court and
it might be a sign of depriving justice.

Conclusion. The right to just trial belongs to the category of human
rights and basic freedoms founded on everybody’s equality and providing
the tangible realization of the democratic and lawful state principles.
It contains rights and norms, which to otherwise an abstract notion «just trial»,
add a real content and enable a tangible enforcement of rights. The stated
rights might result from the normative text amending the right to just trial or
its essential core. The provision Ne 6 paragraph 1 of the European Convention
on the Protection of Human Rights and Fundamental Freedoms constitutes the
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minimal standard regarding the institutional guarantees and law procedural
opportunities of the protection of all who are under the jurisdiction of the
Convention parts. The efficiency of the given Article constitutes its extensive
interpretation spreading by the judicature of the European Court for Human
Rights and by the interstate legal adjustment of contracting parties as the
Convention do not exclude to offer higher standard of the mentioned rights
which would be above the Convention framework. In general the rights which
are subsumed under the right to just trial are mostly violated by the national
application of law and the decisions on proposals to amend the infringed
right to just trial constitute the biggest part of the decision-making agenda
of the European Court for Human Rights.

REFERENCES

1. Svak J. Attorney at the European Courts. Bratislava : Entreprencur Advisor, Ltd.
Limited. 2004. 416 p.

2. Svak J. 2006. Protection of Human Rights (from the point of view of the judicature
and doctrine of Strasbourg’s bodies on protection of human rights). II comprehensive
publication. Bratislava : Eurocode. 2006. 1116 p.

3. Verdict of the European Court for Human Rights in case of Campbell and Fell against
the United Kingdom on 28" June 1984

4. Kmec J., Kosar D., Kratochvil J., Bobek The European Convention on Human Rights.
Commentary. Prague : C. H. Beck. 2012. 1687 p.

5. Verdict of the European Court for Human Rights in case of Delcourt against Belgium
on 17" January 1970.

6. Verdict of the European Court for Human Rights in case of Golder against the United
Kingdom on 21% February 1975.

7. Verdict of the European Court for Human Rights in case of Ashingdane against the
United Kingdom on 28" May 1985.

8. Verdict of the European Court for Human Rights in case of A. against the United
Kingdom on 17" December 2002.

9. Verdict of the European Court for Human Rights in case of Kreuz against Poland
on 19" June 2001.

10. Verdict of the European Court for Human Rights in case of Niderost-Huber against
Switzerland on 18" February 1997.

11. Verdict of the European Court for Human Rights in case of Ekbatani against Sweden
on 26™ May 1988.

12. Verdict of the European Court for Human Rights in case of Colozza against Italy
on 22™ January 1985.

13. Verdict of the Verdict of the European Court for Human Rights in case of Van de Hurk
against Holland on 19" April 1994.

14. Verdict of the European Court for Human Rights in case of Ruiz Torija against Spain
on 9™ December 1994.

15. Verdict of the European Court for Human Rights in case of Malhous against the Czech
Republic on 12™ July 2001.

16. Verdict of the European Court for Human Rights in case of Axen against the Federal
Republic of Germany on 8" December 1983.

17. Verdict of the European Court for Human Rights in case of B. and P. against the United
Kingdom on 24™ April 2001.

ISSN 1028-7507. 30BHilIHsI TOPTiBAs: eKOHOMIKa, pinaHcy, rpaso. 2017. No 5 93



IIYBAIYHE ITPABO

18. Verdict of the European Court for Human Rights in case of SiiBmann against
Deutschland on 16™ September 1996.

19. Verdict of the European Court for Human Rights in case of Zimmerman and Steiner
against Switzerland on 13™ of July 1983.

20. Verdict of the European Court for Human Rights in case of Deweer against Belgium
on 21" February 1980.

Onodposa IO. Ilpaso na cnpasednuse npasocyoos 6 disaivnocmi €8poneiicbkozo
cyoy 3 npae arounu.

Hocmanoexa npodaemu. €sponeticokuii cy0 3 npag moouHu 0y8 cmeopenuil
Oepoicasamu-yunenamu €eponeticokoi paou y 1959 p. y ¢ppanyysvxomy micmi Cmpacoype.
Hozo 2on06ne 3a60anus — supiuyéamu npemensii uo0o nopyuients npas, nepedbaueHux
€8ponelicokoio KOHBEHYIEI0 NPO 3aXUCm Npas JHOOUHU Md OCHOBHUX 80000 abo it
dodamkogumu npomoxoaramu. Koneenyis € miscHapoouum 002060pom 3 npas H0OUHU
ma npagosoi depocasu, axuti Habye uwunnocmi 30 eepecus 1953 p. wnsaxom pamugixayii
oecsambma CMOPOHAMU, 00 AKUX NOCMYNOB0 NPUEOHY8anucs inwi oepoicasu. Ilpago
Ha cnpageousutl cyoosuil posensd sminioemocsa Kowneenyiero y nocmanosi No 6 sk
HeBi0 '€MHOI uacmunu Kamanozy OCHOBHUX Npas i c80600. YV cnpasi Kemnbenna ma
@enna npomu Cnoayuenoeo Koponiecmea €sponeticokuii cyo 3 npas moOuUHU 3A56U8,
Wo «2apaunmis CAPaABedIU8o2o CyOOUUHCEA HANEHCUMb 00 HAUOIIbW (PYHOAMEHMANb-
HUX NPUHYUNIE KONHCHO20 O0eMOKPAMUUHO20 CYCHIIbCMBA 8I0N08IOHO 00 Yinell OKpeMux
nopm Komnegenyiip. bez peanbnoco euxiady 3a3HauyeH020 npasa ma GU3HAYEHHS! YMOG
11020 3aXUCTY MA MONCAUBO2O GURPAGIEHHS Y GUNAOKAX U020 NOPYUIeHHS THULI OCHOBHI
npasa ma ceo600u 0yOymv ITO30PHUMU | MAMUMYMb GUHSAMKOBO OeKAAPAMUGHUL
xapaxmep 6e3 ix 3acmocyganns. Ilpaso na cnpaseonuguil cy0osuti posaiad € npagom,
wo €sponeticbkutl cyo 3 npas OOUHU MA OCHOBHUX CB00O00 HaUuacmiule euUpiuLy8as
y npoyeci NputiHAmMms piuileto.

Ananiz ocmannix 0ocnioycenv ma nyonikayii. 3micm npasa Ha cNpaseousull
CYO08Ull pO32NA0 CYMMEGUM YUHOM CKIAOAEMbCs 3 Npakmuku €8ponelcvbkozo cyoy
3 Npag JaOUHU MAd HAYIOHANbHUX CY0ie KpaiH, wo € cmoponamu €eponeticbkoi
KOHBEHYII npo 3axucm npae J1o0uru ma 0OCHOBHUX C80000. SHAUHI BUCHOBKU 3 0OPAH020
NUMAKH MAKOJIC 0ar0mMb WUPOKI KOMEHMapi w000 KOHCMUMmMyYiiHo2o mexkcmy abo
MEKCMY MINCHAPOOHUX KOHBEHYIU, W0 BUZHAYAIOMb 3MICH NpPAa HA CHPABEONUGULl
cyoosutl po3anso.

Mema cmammi. Cmammsl, npucésiena miyMadeHHO ma 3aCmocy8antio 0OpaHUx
acnekmie npasa Ha CNpasedIusull npoyec y cyoouuncmei €eponelicokozo cyoy 3 npas
JIOOUHU, NOA2AE 68 XAPAKMEPUCUYT MeoOpemUyHUX ACneKmis npasa Ha cnpaseorueuil
cyoosuil npoyec, sameepodicenux cmammeio 6 nyukmom 1 €sponeiicoioi KoneeHyii npo
3axucm npag mMOOUHU A OCHOGHUX C80000, K 00HO20 3 HAUBANCIUGIWUX NPAS, SKe
00206ipHi cmoponu Koneenyii Hadaoms KOAHCHOMY, XMO 3HAXOOUMBCS 8 IX IOPUCOUKYIL.
3a 3micmom 6oHuU @HOCAMb Npasku y piwenns €8ponelicbko2o cyoy 3 npas ao0uHu
w000 00paHux ACneKmis CHpagedIuso2o CyOOUUHCMEBA, sIKe 6 MeiCax C8020 Cmd-
0inbHO20 CYO0B8020 NPoYecy po3yMIEMbCS K NPABo OYmu 8 3M03i 36ePHYMUCT 00 CYOY
ma maxodic AK Npaso HA CNPaseduge CyOOUUHCMEBO.

Mamepianu ma memoou. OchoHULl MemOO, 3ACMOCOGAHUNL V Yill cmammi,
nOAS2AE Y BUKOPUCMAHHI AHATIZY MA OYIHKU HASIBHOT cy0080i cucmemu €6poneticbkoco
cyoy 3 mpae modunu ma €eponelicbkoi KoHeeHYIl Npo 3axucm npas JoOuHu ma
OCHOBHUX 80000, | MUM CAMUM OZHAUOMUMU YUMAYA 3 YIEI0 MEMOIO.

Pesynomamu 0ocnioxncennsn. I[Ipaxmuxa €sponeiicbko2o cyoy 3 npae aoOuHU
wooo npasa docmyny 00 HpABOCYOOsi ma NPAea HA CHPABEOAUBUL CYOOBUL PO32s0
€ 0yJice 8ACIUBOIO, OCKINIbKU B0HA 3AKAA0AE PYHOAMEHM OEMOKPAMUYHO20 CYCRIIbCMEA
KOJICHOI0 31 cmopin 0o €eponeiicvioi Konsenyii npo saxucm npas aroounu ma 0CHOBHUX
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c60000. 3 1 nucmonada 1998 p., xoau oghiyiino nabys uunnocmi npomoxon Ne 11
Komneenyii, €sponeticokutl cyo 3 npae aoounu, saxuil 3naxooumscs 6 Cmpacoypsi, sx
€0uHULl opeaH, OY8 YNOBHOBACEHUI NPUUIMAMU PIlUEHHS W000 NPULHAMMSL CKApe mux
3AAHUKIB, AKI 86AdICAIOMb, WO IX Oepicasa Nopywye ix npaea no0UHU md OCHOGHI
€60000u, aKi eapanmyromuca Koneenyico ma ii npomokonamu. brauxosa gopma, axa
nooaemocs Ha ee6-cmopinyi Cydy ma Cy008oi aominicmpayii, 3 ii iHcmpyKyiamu wooo
NOOAHHS CKapeu HA KiIbKOX MOBAX, Modice OYMuU KOPUCHOIO 015 M020, wob 3po3ymimu,
ax nodamu ckapey 0o €sponeticbkoco cyoy 3 npas aoounu. Ocmamoune piutenHs
Esponelticbko2o cy0y 3 npas A0OUHU € 0008'A3K08UM, | 00208IpHA deprcasa 30006 SI3aHa
11020 BUKOHAMU, BKIIOUAIOUY NPULHAMSA 32ATbHUX MA KOHKPEMHUX 3aX00i8 00208IPHOIO
0epatcasor wooo 3anodicants NOOIOHUM NOPYUEHHAM 32i0H0 3 €BPONEUCbKON KOH-
BEHYICIO NPO 3AXUCT NPAB TOOUHU A OCHOBHUX C80000.

Bucnoexu. Ilpaso na cnpaseonusy cyo0o8y npoyedypy Haiexcums 00 Kameeopii
npas ao0uHU Mma OCHOBHUX C80000, WO IDYHMYIOMbCS HA PIGHOCMI 6cCix Jiodell, | 3a-
besneuye giouymmuy peanizayiro 0eMOKpAmu4HUX ma 3aKOHHUX 0ePAHCAGHUX NPUHYUNIG.
Bona micmums npaséa ma Hopmu, IHWUMU CIOGAMU NPOCMO AOCMPAKMHE NOHAMMSL
«cnpaseonuge CyOOyUHCMEO», 000d€ PeanrbHo20 3Micmy ma 3abe3neyye pedaivHe 3d-
cmocysanns npag. 3aznaveni npasa MONCYmb GUNAUGAMU 3 HOPMAMUBHO2O MEKCHY,
wWo 3MIHIOE NPABO HA CAPABedaUsull cy0osull npoyec uu to2o cymuicms. lIlonoscenns
No 6, nynkm 1 €sponeticbkoi KOH8eHYil Npo 3axucm npas IHOUHU Ma OCHOBHUX 80000
€ MIHIMANLHUM ~CIMAHOAPMOM CMOCOBHO THCMUMYYIUHUX 2apanmiil ma Nnpasoeux
npoYeOdyPHUX MOAHCAUBOCHEN OJIs1 3AXUCHLY 8CIX, XMO NIONAOAE Ni0 OPUCOUKYIIO CIMODIH
Koneenyii. Egexmusnicmo oanoi cmammi [A645€ co0010 wWUpoxe po3noB8COONCEHH S
MAYMAYEHHs CYOOUUHCEA €BPONeticbKUM CYOOM 3 NPA8 JIOOUHU MA MIANCOEPAHCABGHUM
NnpaAoBUM Y3200HCEHHAM O0208IPHUX CMOPIH, ocKinbku KoHeeHnyis He 8UKIOYae Ha0aHHs.
BUW020 CMAHOAPMY 32A0AHUX HPAS, SKI MOdICYmMb nepesuwgyeamu pamvku Koweenyii.
3acanom, npasa, aki nionadarome ni0 NPaAso HA cNpaseoause cyOOUUHCME0, 8 0CHOG-
HOMY NOPYWYIOMbCSL HAYIOHATIbHUM 3ACTOCYBAHHAM 3AKOHY, | piulents npo npono3uyii
w000 GHeCeHHs 3MIH 00 NOPYWEHO20 Npasa HA CAPABEOIUBUL CYO08UL PO32TisA0 —
OCHOBHA YACMUHA NOPAOKY OeHHO20 Npu npuuuasmmi piwenns €8poneucbkozo cyoy
3 NPAg TOOUHU.

Knwouosi crosa: €BpONEHCHKUI CyIl 3 TIpaB JTIOIWHA, €BPONCHCHKHIA JOTOBIP
PO 3aXHUCT TIPaB JIFOJIMHHA T4 OCHOBHHUX CBOOOJI, CIIPABEITUBUIA CYIOBHIA PO3IIIS, TIPABO
Ha JIOCTYII JIO CY/Ty, MPaBO HA CIPABETMBUN CYIOBHHA PO3TIISI.

Cmamms naoiviwna 0o pedakyii 19.09.2017.
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