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Tapaoscaes /I. FOpuouueckaa cuna akmoe Koncmumyyuonnozo Cyoa Aszep-
batiorncana. Hccnedosan Hopmamuenvli xapakmep nocmanosnenuti Koncmumyyuonnoeo
Cyoa Azepbatiosxcanckou Pecnyonuxu. Chopmynruposanvl KOHKpemHble NPeOdiodCeHUs
0 8HeceHuu usmeneHull u donoanenull 8 3axon Azepbatioxcarnckoi Pecnyoauku «O Koncmu-
myyuonnom Cyley 6 wacmu 1OpUOUYecKoll CUlbl aKmog 3Mo20 Op2amd, UCX00s U3 He-
UEMKOCIU POPMYIUPOBOK, COOEPAHCAUUXCSL 8 HAYUOHATLHOM 3AKOHOOAMENbCIEE CIPAHDL.

Knwouegvie cno6a: KOHCTUTYLMOHHBIN CyJ, KOHCTUTYLIHOHHBIA KOHTPOJb, aKThI
KOHCTHTYIIMOHHOTO cyna, Koncrurymmonnseii Cyn AszepOaifmxanckoil PecmyOmukwy,
IOpUINYecKas Crjia akTOB KOHCTUTYLIMOHHOTO CyJa.

Background. In the Republic of Azerbaijan (RA), the Constitutional
Court has been functioning quite actively for more than two decades.
During this time, its activities were subjected to significant reform, but
during the reform the problem of the legal force of the decisions of the
Constitutional Court was not completely resolved.

In the Ukrainian legal literature there is very little information on the
Constitutional Court of Azerbaijan, while the experience of its reform and
functioning can be useful and interesting for theorists and practitioners
in Ukraine.

Analysis of recent research and publications. Problems of reforming
the Constitutional Court in Ukraine are studied by a whole group of scientists.
The legal nature of the acts of the Constitutional Court of Ukraine and its
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role in the development of constitutional law is studied by O. V. Marceljak [1].
N. V. Mishyna investigates the constitutional complaint and the possibilities
of using the US experience in Ukraine [2]. Thus, the research of Ukrainian
scientists touches on an interesting topic, the development of which will
contribute to the improvement of the activities of the Constitutional Court
in the country.

Analogous studies have not been conducted in Azerbaijani literature
yet, which makes it necessary to study the practical experience of reforming
the Constitutional Court of Azerbaijan, which can be useful for Ukrainian
researchers.

The aim of the article is the theoretical justification and normative
regulation of the legal force of the acts of the Constitutional Court RA.

Materials and methods. General scientific and special scientific
methods of cognition are used in the work. The research is based on the
dialectical method, according to which the problems of the activity of the
Constitutional Court RA are considered in the unity of their social function
and legal form. System-structural and formal-logical methods are used in
the process of studying the mechanism for realizing his powers.

Results. The Constitution RA provides that «the Constitutional
Court of the Republic of Azerbaijan makes decisions on matters within its
competence. Decisions of the Constitutional Court of the Republic of
Azerbaijan are binding on the entire territory of the Republic of Azerbaijan.
Decisions of the Constitutional Court of the Republic of Azerbaijan shall be
published» [3]. In addition, in the Basic Law RA in Art. 148 the list of
normative legal acts included in the system of legislation RA is fixed. They
are: Constitution; acts adopted by referendum; laws; decrees; Decisions of
the Cabinet of Ministers of the Republic of Azerbaijan; normative acts of
central executive bodies. It was also noted that the system of Azerbaijan
legislation includes international treaties, participant of which is the RA.
Acts of the legislation system of the Nakhichevan Republic, normative acts
of local executive bodies and municipalities should not contradict the acts
included in the system of legislation RA. Thus, one can come to the
conclusion that the acts of the Constitutional Court RA do not belong to
normative legal acts and are not included in the system of the legislation of
the RA established by the Constitution RA.

However, from the analysis of the norms of the Constitutional Law RA
«On normative legal acts» it should be concluded that this Law fixes the
possibility for the Constitutional Court RA to carry out norm-setting activities.
Paragraph 1.0.13 of the Constitutional Law provides that «norm-setting
activities are activities related to the preparation, examination, adoption,
amendment, interpretation, suspension, or revocation of regulatory legal acts».
Since the Constitutional Court RA is competent to recognize the rule of law
as inadequate to the Constitution RA and thus decides the invalidity of this
norm, and also interprets the Constitution RA and other normative and legal
acts, it can be argued that it carries out norm-setting activities, however not
in all cases. This is quite true — as S. V. Shevchuk correctly noted, «the

28 ISSN 2616-6100. 30BHIIIIHI TOPriBAA: €EKOHOMIKa, (piHaHcy, mpaso. 2018. Ne 4



IIYBAIYHE ITPABO

denial of the normative content of the act of the judiciary, ... in which the
interpretation of the law is given is a simultaneous recognition of the
inability of judges to resolve conflicts in society with the help of law and
exercise justice» [4, p. 101].

On the other hand, it should be noted that the Constitutional Law RA
«On Normative Legal Acts» establishes distinctions between normative and
legal acts and normative acts. Paragraph 1.0.3 Article 1 of the Law refers to
the last official documents of the established form adopted by the state body
or the local government body provided for by this Constitutional Law,
reflecting generally binding rules of conduct for an indefinite circle of
persons and envisaged for repeated application» [5].

Paragraph 4.1.1 Art.4 «Acts of a regulatory nature and their legal
force» stipulates that this type of acts includes decisions of the Constitutional
Court RA adopted in accordance with paragraphs 1-7 of Part Il of
Article 130 and Part IV of the Constitution RA [5].

There are no references to other acts of the Constitutional Court RA
in the analyzed Constitutional Law, although in the process of exercising its
powers the investigating body adopts not only resolutions but also
definitions. The relevant issues are regulated by Chapter 8 of the «Acts of
the Constitutional Court» of the Law RA «On the Constitutional Court», as
well as the internal statutes of the Constitutional Court RA. In these acts, it
is a question of generic concept of «decision», as well as the types
of decisions of the sole body of the constitutional jurisdiction of the RA —
«resolutions» and «definitionsy.

Like the Constitution RA, the Law RA «On the Constitutional
Court» provides that the decisions of the Constitutional Court are binding on
the territory of the Republic of Azerbaijan, and also stipulates that «the
decisions of the Constitutional Court after the entry into force must be
executed unconditionally. Officials who do not comply with the decisions
of the Constitutional Court are liable in the manner prescribed by the
legislation of the Azerbaijan Republic» [6].

The differences between solutions and definitions are as follows:

» The chambers of the Constitutional Court RA are empowered to
adopt only determinations, and the Plenum adopts decisions and definitions;

» the decisions reflect the conclusion reached by the Constitutional
Court RA as a result of the consideration of the constitutional case on the
merits, the determination of the chambers is made on the issues of accepting
the request, appeal or complaint for consideration, and the definition of the
Plenum is made for resolving the issues arising in Plenum meetings, and in
other cases, not involving the adoption of a resolution;

» Decisions and determinations of the Plenum are ruled by a majority
of 5 votes of the judges, unless otherwise provided by the Constitution or by
law and the definition of the chambers is ruled by a majority of the judges;

» Decisions of the Plenum have a certain structure. They consist of
introductory, descriptive-motivational and a resolutory part, the article 65 of
the Law RA «On the Constitutional Court» contains lists of mandatory
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requisites for each of these parts. The structure and content of definitions is
not established by law.

The possibility of adoption of different kinds of acts by the
Constitutional Court of RA is quite typical for the body of constitutional
control. V. V. Zakharov marked that «the analysis of current legislation
allows making a conclusion about possibility of adoption of acts by the
Constitutional Court, different in their characteristics and the legal
effect» [7, p. 6]. Examining the acts adopted by the Constitutional Court
(decisions and definitions), V. A. Vitushkin marked: «the Definitions have
different properties of legal force; therefore, it seems wrong to transfer all
properties of legal force from final decisions of the constitutional Court to
its determination. In the overwhelming majority of cases, definitions are
passed on issues that are subordinate in relation to the resolution of the
merits of the case, and only a few of them possess the properties of legal
force in the sense in which this relates to final decisions, although its
properties are not of a one-order nature» [8, p. 8].

More detailed about both decisions and definitions of the Constitutional
Court of Azerbaijan is the Internal Charter of this body. Chapter 5 is devoted
to the decisions of the Constitutional Court RA (including the issues of
preparation and adoption of the decisions of the Plenum of the Constitutional
Court RA, the term for the presentation of a special opinion by the judge,
the adoption of the definitions, the direction of decisions for publication, the
generalization of the practice of implementing the decisions of the Plenum of
the Constitutional Court RA, as well as amending the decisions of the sole
body of constitutional jurisdiction of the RA if they are related to
inaccuracies in their text).

There is no information on the place of the RA Constitutional Court’s
determinations either in the Constitution or in the Constitutional Law of the
Republic of Azerbaijan «On Normative Legal Actsy», neither in the Law of
the Republic of Azerbaijan «On the Constitutional Court» nor in the Internal
Statute of the Constitutional Court of Azerbaijan. Based on the above
mentioned normative and legal norms on the definitions of the only body of
constitutional jurisdiction of the RA, it is fair to conclude that, in addition
to its decrees, all other acts are not normative.

The scientists state that «in the legal science ... until today there is no
common opinion as to what the acts of the constitutional court are» [1].
In order to resolve the issue of the legal force of the acts of the Constitutional
Court of the Republic of Azerbaijan, it is necessary to determine, firstly,
whether this body can create norms of law, secondly, whether all its acts
contain rules of law, and thirdly, whether the legal force of acts of the
Constitutional Court of the Republic of Azerbaijan containing the norms of
law is the same.

The first and second issues in the Republic of Azerbaijan have been
resolved at the level of legislation. It has already been mentioned above that
the decisions of the Constitutional Court RA on the Constitutional Law RA
«On Normative and Legal Acts» are referred to normative documents (in
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contrast to the RA Constitutional Court definitions, which are not mentioned
in this Constitutional Law, that gives grounds for the conclusion that they
are not of a regulatory nature).

At the same time, it should be noted that it would be premature to
assign a rule-making function to the Constitutional Court RA. In legal literature,
up to the present time there has not been a unified position on whether it is
inherent in these bodies and the arguments «for» and «against» are rather
convincing. More and more authors not only write about «constitutional and
judicial lawmakingy [9, p. 8], but also notice the law-making (or rule-making)
function in other judicial bodies. A. S. Khudyntseva even classified the
types of norm-setting carried out by it with regard to the International Court
of UN, stating that it is involved in the process of international rule-making in
two forms: «a) by creating norms of the internal law of the Court (as a system
of rules mandatory including for, participants in the dispute); b) in the form
of the so-called «Mediated» rule-making, i.e. by concretizing the applied
norms and «identifying» international customs in the course of making
decisions and advisory opinionsy» [10, p. 12].

However, it seems premature to talk about the law-making (or rule-
making) function of the sole body of constitutional jurisdiction of the RA.

Since the Constitutional Court RA is competent to recognize the rule
of law as inadequate to the Constitution RA and thus decides the invalidity
of this norm, and also interprets the Constitution RA and other normative
and legal acts, it can be argued that it carries out norm-setting activities,
however not in all cases. The norms of the Basic Law RA, the Constitutional
Law RA «On Normative Legal Acts» and the Law RA «On the Constitutional
Court» were analyzed, which led to the conclusion that the definitions
of the Constitutional Court RA do not have legal force. At the same time,
it is stressed that the Constitutional Court RA, in its definitions on the
termination of constitutional proceedings, often described in detail its legal
position, which to some extent is binding on the judiciary regarding
interpretation or the application of the rule.

Conclusion. The decisions of the Constitutional Court of Azerbaijan
are referred to normative acts. Unlike the definitions, all decisions of the
Constitutional Court RA have legal force. These acts are of a regulatory
nature and apply to a wide range of subjects. Exceptions may be only
decisions related to special production, which more closely resemble an
individual legal act (for example, the decision of the Plenum of the
Constitutional Court RA «On giving a conclusion on the Draft Act of the
Referendum of the Republic of Azerbaijan» On Amending the Constitution
RA «of July 25, 2016 or «On the Results of Elections of the Members of
the Milli Majlis of the Azerbaijani Republic of the Fifth Convocation,
Conducted on November 1, 2015» dated November 24, 2015). The proposal
on introducing amendments and additions to the Law RA «On the
Constitutional Courty» is formulated. Article 66 is supplemented with «Legal
force of decisions of the Constitutional Court» with the following paragraph:
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«66.6 Legal positions stated in the decisions of the Constitutional Court of
the Republic of Azerbaijan are binding for execution». Article 67 «Procedure
for the entry into force of the Constitutional Court decisions» shall be
supplemented with the following paragraph: «67.1. Decisions on the
interpretation of normative legal acts from the position of their compliance
with the Constitution of the Republic of Azerbaijan are not limited in
retrospective application». Article 68 «Definitions of the Constitutional
Court» shall be supplemented with the following paragraph «Definitions of

the Plenum of the Constitutional Court containing material requirements
shall be binding».
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T'apaoorcacee /1. FOpuouuna cuna akmie Koncmumyuiiinozo Cyoy Azepoaiiosycany.

Ilocmanoeka npoonemu. B Azepbaiioscancoxit Pecnyboniyi (Oani — AP) Koncmu-
myyitinui Cyo documb akmueHo QYHKYIOHYe npomsicom Oinbute 060X oecsimuiimob. 3 mouku
30py VKpainu, Moxicaugo, HAUYiKaGiUUMU € NUMAHHA, NO8 S3aHI 3 IOPUOUYHOIO CUTLOIO
piwens yvozco opeany. Ak i 6 Yxpaiui, disnvnicme Koncmumyyitnoco Cyoy AP 6yna
niooana cymmesiti pepopmi, 00HAK, niod wac pegpopmu npooaema 3aKoHHOL cunu piulensb
Koncmumyyitinoeo Cydy ne Oyaa noguicmio eupiwena. Tomy yeii 0oceio b6yoe yixagum
meopemuKam ma NPakmuKam, saKi 3auUMaromscs 00CII0NCEHHAMU NPOOeM KOHCMUmyyiti-
HO20 npasocydost 8 Yxpaini. Kpim moeo, 8 yKpaincoKiil opuouynill nimepamypi 0yoice Manio
ingpopmayii npo Koncmumyyitinuii Cyo AP, a doceio it pepopm ma @yukyionyeamms
Modice Oymu Ha036UHAUHO KOPUCHUM.

Ananiz ocmannix 0ocnioxycens i nyonikayii. B azepbailodncancokill ma yKpait-
CbKIl nimepamypi ye NUMaHHs Hapasi we ne docrioxcerno. Tomy modxcna susHamu, wo ye
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00CNIONCEHHS BKIIOUAE HEPO3GUHEHY MeMy, omdice, il pe3yibmamu MOXCYms npemeHoy-
eamu Ha Haykosui inmepec. /i 0OTpYHMYBAHHA GUCHOBKIE Ma NPONO3UYIL SUKOPUC-
mano mamepianu C. B. llesuyx, B. B. 3axapoeoi, B. A. Bimywxinoi, O. B. Mapyensk,
A. A. Manowunoi, A. C. Xyounyeeoti, H. B. Miwunoi ma in.

Memor cmammi € OpMYIIOBAHHS NOLONHCEHL WOOO HOOAIBULO20 B0OCKOHAICHHS
MeopemuiHo20 0OIPYHMYBAHHA A HOPMAMUBHO20 Pe2yN08AHHS IOPUOUYHOI CULU aKMi8
Koncmumyyitinoezo Cyoy AP.

Mamepianu ma memoou. Buxopucmano npayi euenux, nepegadcho paxisyis
3 KOHCMUMYYIHO20 npasa, a maxodxc 3akonooascmea AP. Ocnoguumu memoodamu O0oc-
JOMHCEHHSL € CUCMEMHUL MA POPMATLHO-TO2IUHULL

Pesynemamu docnioxycennsn. Busnaueno, wo piwenns Koncmumyyitinoeo Cydy AP
8 HAYIOHATILHOMY 3AKOHOOABCMBI HA3UBAIOMb HOPMAMUBHOK CUloK. Yci piuieHHs
Koncmumyyitinoco Cydy AP maromo topuduyny cuny. Lli akmu maiomo pe2yismopHuil
Xapaxmep i 3acmocosylombcsi 00 WUPOKO20 KO numans. Buwamox mooice 6ymu
3p00ONEHO auue 3a pIUEeHHAMU, NO08 SA3AHUMU 3 0COOIUBUMU NPOYedypamu, sKi Oltbule
Hazadyroms iHOUBIiOyanvhull npasosutl akm. 3 0210y HA HeBUSHAYEHICMb 8I0N0GIOHUX
HOPM HAYIOHATIbHOSO 3AKOHOO0ABCMEA, CIAMMSL POPMYIIOE KOHKPEMHI NPono3uyii oo
BHecenHs Nonpasox ma 0onognens 00 3axony AP «llpo Koncmumyyiinui Cyo» wodo
IOPUOUYHOL CUU AKMIB YbO20 OP2aAH).

Bucnoexu. Obtpynmosano eunecenus 3min ma o0onosnensv 00 3axony AP «llpo
Koncmumyyiinuii Cyoy, soxpema: cm. 66 «fOpuoduuna cuna nocmanos Kowcmumyyitl-
Ho2o Cyoy» Oonognumu makum HyHKmom: «66.6 Ilpasosi nosuyii, euxnadeni y noCmaHosi
Koncmumyyitinoco Cyoy AP maiomb 0008 ’s13xk08uUtl xapaxmep 01 GUKOHAHHAY, cm. 67
«llopsoox ecmyny 6 cuny nocmanos Koncmumyyiiinoco Cyody» O0onosHumu nyHKmMoM:
«67.1 Ilocmanosa npo maymMaueHHs HOPMAMUBHO-NPABOGUX AKMI6 3 no3uyii ix
sionosionocmi Koucmumyyii AP ne obmedsiceni 6 pempocnekmueHomy NpOBAONCEHHLY,
cm. 68 «Busnauennus Koncmumyyitinoeco Cyoy» odonosnumu «Busnauenns Ilnenymy
Koncmumyyiiinoco Cydy, axi micmamb 6uMO2U MaAmMePiarbHO20 Xapakmepy, MAaiomb
0008 ’A3K08Y CUTLYY.

Kniouoei cnoea: KOHCTUTYUIMHUH CyJ, KOHCTHTYLUIHHHH KOHTPOJb, aKTU
KOHCTHTYIIIHOTO cymy, Koncrurymiiauii Cyn AsepOaiimpkaHcbkoi PeciryOumiku, ropumyHa
CHJIa aKTiB KOHCTUTYIIIIHOTO CYAy.
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