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I[IOHATTA IPABA HA OB’€JHAHHA
Y NOJIITUYHI MAPTII

3anpononosarno asmopcvky dehiniyito nousmms «<KOHCMumyyitine npago Spomaosin
Ha ¢60000y 06 €Onanus 6 norimuuni napmiiy. OOIPYHMOBano 06a nioxoou 00 Gopmyno-
BAHHS BU3HAYEHbL CYO EKMUBHUX NPAB, KL CKAANUCSA 8 VKPAIHCOLKIL I0pUOUYHil Hayyi, ma
nepegazu 3aCmoCcy8ants iHMespamueHo20 nioxooy.

Kniouosi cirosa: npaBo Ha cBOOOIY 00’ €THAHHS y MOJITHYHI MMapTii, cBoOoaa
00’etHaHb, CBOOO/IA acolialliii, IpaBo Ha 00’ €IHAHHS Y MOJITHYHI MapTii, HOMITHYHI TapTii.

Ocaynenxo C. llonamue npasa Ha 00veOuHeHue 6 HOTUMUYECKUE RAPMUU.
IIpeonoowcena asmopckasn Oeunuyus NOHAMUS KKOHCIMUMYYUOHHOE NPABO 2PAdHCOAH HA
€80000y 0b6vedunenusi @ noaumudeckue napmuuy. OO0CHO8aHbL 084 NOOX00A K hopmy-
AUPOBAHUIO OnpedeneHull cyObeKMUBHbIX Npas, KOMOopble CIONCUNUCH 6 VKPAUHCKOU
10pUOUYECKOll HayKe, U NpeumMyujecmea NPUMeHeHus UHMe2payuoHHo20 No0xXood.

Knwuyesvie cnosa: npaBo Ha cBOOOY OOBEAMHEHUS B MOJUTHUCCKUEC TAPTHH,
cBoOo/Ma 00BeANMHEHUH, CBOOO/Ia acCOIMAIIVA, TTPaBO HA 00bEIWHEHHE B MOJUTHYECKUE
TIAPTHH, TTOJTUTHIECKHUE TTapTHH.

IMocTanoBka npoodJjeMu. AKTYalnbHICTh TEMHU JOCIIIKEHHS TIOJIATae
B TOMY, III0 B YKpaiHCHKil IOpUAMYHINA JITepaTypi MiJl Yac JOCHIKEHHS
OKpEeMHUX Cy0’ €KTUBHHUX TpaB CKJIATIOCS KIIbKa MiIXOIB 0 HaJaHHS IXHHOTO
Bu3HaueHHs (Aedinimii). Cama npakTuka HagaHHs MeiHIMIN IS KOKHOTO
MOHSATTS € J0BOJI1 XUOHOIO, aJI’KE€ HaBPS UM BapTO MEPETBOPIOBATH HOpMa-
THUBHO-TIPABOB1 aKTH Ha TJ0capii Ta BIAXOIUTH BiJ MO3UTHUBICTCHKUX TOTJISIIB
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Ha TIPaBoO B 00’€KTUBHOMY po3yMiHHI. [IpoTe y BUnaaKy 3 cy0’€KTUBHUMU
npaBaMy OCOOMCTOCTI BapTO BCUISAKO BITaTH BCE, IO CIPOLIY€E CIIPHHUHATTS
BIJITIOBITHUX TPABOBUX HOPM, IOPHINYHUX KOHCTPYKIIIN MEPECIYHUMHU 0co0a-
MU, 5IK1 € HOCISIMU Cy0’€KTUBHHUX TPaB, ajie He € (axiBLSMHU-IOPUCTAMHU.

VY 3B’A3Ky 3 LUM BapTO MNPUAUIMTH YBary BU3HAUEHHIO IOHSTTS
«1paBO Ha CBOOOJY OO0’€HAHHSA y MOJITUYHI mapTii» B Ykpaini. Cruifg
BU3HATH HEBUIIPABAAHOIO MPAKTUKY TOCTIKEHHS TOTO YM TOTO KOHCTHUTY-
[IHHOTO CY0’€KTUBHOTO TpaBa Ha MOHOTpadiuHOMY PiBHI, 3a MiJICyMKaMu
SIKOT HE HAJAEThCs Ne(iHIIis I[HOTO MpaBa.

AHaJi3 ocTaHHiX aociimxkens i myOaikamiii. Bukopucrano mpari
BUEHUX, 5Kl JAOCIIIKYBaJl KOHCTUTYIIIHI cy0’€KTHBHI mpaBa Ta (Gopmy-
moBanu ixHi nedininii, Hanpukiaa, O. C. SkymmHOi — mpo Teopito Ta
MPaKTUKYy peainizaiii KOHCTUTYIIIHOTO mpaBa Ha ocBity, B. C. BiTkoBoi —
PO KOHCTHUTYIIHHE MPAaBO HA MEAWYHY JIOTIOMOTY Ta HOro 3a0e3reueHHs
B Ykpaini, JI. M. Jlemko — mpo KOHCTUTYIIIifHE MpaBO Ha 3BEPHEHHS 10
MDKHApOJHHUX CYJJOBUX YCTaHOB 1 MbKHapoaHuUX oprasizauiii, K. M. Mockainb-
YyK — PO KOHCTUTYLIHHE MpPaBO AOCTYITy TpOMasiH YKpaiHu A0 CiIykOu
B OpraHax MiCIIeBOTO caMOBpsiyBaHHs [ 1—4].

BusHaueHHIO MOHATTS «KOHCTHUTYIIIITHE MTPaBO IPOMAaISiH Ha CBOOOTY
00’eTHaHHS B TIOJITHYHI ApTIi» YKPATHCHKI JOCTITHUKA HE TIPUIUISITN YBary,
a po3po0KH 3apyOlKHUX YUEHUX HE IPYHTYIOThCS Ha 3aKOHOJABCTBI Y KpaiHHU.

Merta cTaTTi — 3anpoONoOHyBaTH e(DIHIIIIO MOHATTS «KOHCTUTYIIIIHE
npaBo Ha cBoOOAy OO’€lHaHHA B TOJITUYHI MapTii» 3 ypaxyBaHHSAM
Cy4YaCHHUX IMIiIXOJiB, sIKI 3aCTOCOBYIOThCSI B IOPHAMYHIA Hayli mpu ¢Gop-
MYJIIOBaHH1 BU3HAUYEHb KOHKPETHUX CY0’€KTUBHUX IPaB.

Marepiaiu Ta MeToaH. ABTOpP 3aCTOCOBYE POOOTH YKpaiHCHKUX
BUCHUX, SIKI JIOCHIJKYBAJIM BU3HAYEHHS MOHATTS «IpaBa JIOJUHW», Mepe-
Ba)KHO (paxiBI[IB 3 KOHCTUTYIITHOTO MpaBa Ta 3 TEOpii MpaBa Ta JAEp:KaBU.
OCHOBHHMMU METOJaMH JIOCIIPKEHHS €: CHCTEMHUM, SIKUI YMOKIMBHUB MPO-
JEMOHCTpPYBaTH, IO TpaBa JIOAWHU B YKpaiHi y CYKYIHOCTI CKJIAJarOTh
CHCTEMY, Ta MOPIBHJILHUM, SIKUM HaJaB MOXKJIMBICTH COPMYJITIOBATH BIIACHY
nediHII0 T0CTIKYBAaHOTO IIpaBa Ha OCHOBI ICHYIOUMX MTPOTIO3HITIH.

PesyabTaT gocaimxenns. Ciil BU3HATH HEBUIIPABIAHOIO MPAKTUKY
JOCHIPKEHHS] TOrO YW TOT0 KOHCTUTYLIHHOrO Cy0’€KTMBHOIO IpaBa Ha
MOHOTrpa(IYHOMY piBHI, 32 MiICYMKAMH SIKO1 HE HaJJa€ThCs AEPIHILISA LBOTO
npasa. Taxuit miaxin oopana O. O. Uy0, sika y cBoill aqucepraliii Ha 3100y TTs
HAyKOBOT'O CTYIEHS KaHAMJATa IOPUAMYHUX Hayk Ha Temy «KoHcTuTy-
HifiHe MmpaBo TpoMaJsiH YKpaiHM Ha y4acTh B YIPaBIiHHI JepKaBHUMHU
cIpaBaMu» He HaJlajda BU3HAUYEHHsI JOCIIPKYBaHOIO MpaBa, JIUIIE PE3IOMY-
BaJla y BUCHOBKax, 10 «IIpaBo yyacTi B yIpaBiiHHI Jep>KaBHUMH CIIPaBaMU
po3BHBae Ta mnoriaubioe nojoxeHHs Koncrutyuii Ykpainu npo Hapomo-
BIIAJ/s, 110 Ma€ BIANpPaBHUMN, y3araJbHEHHN XapakTep. BoHO € KoMmIuieKc-
HUM 1 00’€HY€e Maibke BCl IHII MOJITHYHI MpaBa W CBOOOIM — MpaBo
rpoMajisiH OpaTu y4acTh y BCEyKpaiHChKOMY pedepeHayMi, BITbHO OOUpaTh
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10yt 0OpaHMMH JI0 OpraHiB JepPKaBHOI BJIaJH, PiBHE MPABO JOCTYIY 110
JIepKaBHOI CIy»OM, MPaBO Ha 3BEPHEHHSA, a TaKOXX MPaBO OpaTH yyacTb
y BijmnpaBieHH1 paBocy . KoHCTUTY1iHHI HOPMHU TIPO Y4acTh B YIIPaBIIiHHI
B ocHOBHOMY 3akpimieHi y II po3nimi Koncturyuii Ykpainu (ct. 36—40),
KOHKPETU3YIOThCSI B IOTOYHOMY KOHCTHUTYIIIHHOMY 3aKOHOAABCTBI» [5, c. 183].
Bapro HaBecTH KijbKa MPUKJIAAIB TOrO, K OCTAaHHIMH POKaMH HAyKOBIII
BU3HAYAIOTH MOHSTTS TOTO YM TOTO KOHCTUTYIIHOTO Cy0’€KTUBHOTO TIpaBa.

Y muceptamii O. C. SAxymmHoi Ha 3100yTTS HAYKOBOTO CTYMEHS
KaHJUaTa IOPUIUIHIX HAyK 32 TeMoro «KoHCTuTyIiitHe paBo Ha OCBITY:
TEOopis Ta MpaKTUKa pealizallii» 3a3Ha4yeHo, M0 «KOHCTHUTYIIHHE MpaBo Ha
OCBITY 3 TOYKH 30py CyO €KTHBHOTO 3HAYCHHS MOXXHA TPAKTyBaTH SIK
MOKJIUBICTh BUKOPHCTaHHS OCOOOIO TpaB Ha OTpuUMaHHs ocBiTu» [1, c. 196].
Ile Bu3HAYECHHS € 3eOLIBIIOr0 BIACHUIKOBUM 1 TaKUM, SIKE JOCUTh BaXKKO
3po3yMiTH 0€3 TIPYHTOBHOTO O3HAMOMIJICHHS 3 YHMHHUM 3aKOHOJIABCTBOM
y cepl OCBITH — SIKI caM€ MOJKJIMBOCTI BHKOPHCTaHHsS OCOOOI0 MpaB Ha
OTpPUMaHHS OCBITH ICHYIOTh Hapasi. BapTo miakpecnuTH, 1110 HasiBHICTh TAKOTO
BU3HAYEHHS HE 3/11HCHIOE OHOTO BIUTMBY HA IOPUIUYHY HAYKYy Ta MPAKTHKY.

JJ1st MOpIBHSIHHSA CJ11/1 HABECTH BU3HAYEHHS KOHCTUTYIIIHOTO MTpaBa Ha
OCBITY, sike 3a Kibka pokiB 70 O. C. fAxymmHoi 3anpononysaia B. O. bonsik
y aucepTaii Ha 3100yTTs HAyKOBOIO CTYIEHS KaHAWJAaTa IOPUANYHUX HayK
Ha Temy «KoHcTuTyiitHe npaBo JIOAMHM 1 TPOMaHUHA Ha OCBITY Ta HOTO
3a0e3neueHHs: B YKpaiHi»: «KOHCTUTYIIIITHE PaBO JIFOJAUHU 1 TPOMaJTHUHA
Ha OCBITY sBJsie coOor mnependayeHy KoHcTuTyii€ro, HOpMaMu MiXKHa-
pPOJTHOTO Ta HAIIOHAJTFHOTO TpaBa MIpPy MOXKIJIMBOI TMOBEAIHKU Cy0’ €KTa
MIPABOBITHOCHH, peai3allisi, 0XOpOHa Ta 3aXMCT SKOI rapaHTOBaH1 JEP’KaBOIO
4yepe3 MYy CHUCTEMY OpraHiB JIEp>KaBHOI B, MICIIEBOTO CaMOBPSIY-
BaHHS, MEPEXY OCBITHIX 3aKJIaJiB Pi3HUX (OPM BIACHOCTI Ta HAYKOBUX
YCTAHOB 1 sIKa CIIpsAIMOBaHa Ha 3700yTTs TCOPETHUYHUX 3HAHB, MTPAKTUIHHUX
HAaBUYOK, BUXOBAHHS OCOOMCTOCTIi, 3alTy4Y€HHS JIOJUHU 0 HAI[lOHAJIBHOT
1 CBITOBOI KyJIBTYPHOI CHAIINHA 3 METOI TAPMOHIMHOTO Ta MPOTPECHBHOTO
PO3BUTKY SIK KO>KHOI OCOOMCTOCTI OKPEMO, TaK 1 CyCIIbCTBA B LIIoMy» [6, c. 15].
Hagenena nediniiis € Habarato 061111 3MICTOBHOIO Ta EMHOIO.

Tak camo neranmizyBaja yJAOCKOHAJ€HE HEIO BU3HAYCHHS MOHATTS
«mpaBo Ha meanuny nomnomory» B. C. BiTkoBa. ¥V cBoili nucepraiiii BoHa
3ampoIoHyBaja BBaXaTH, 110 MpaBa Ha MEIUYHY JOMOMOTY «II€ I[IHHICHO
3HauuMi 1 (OpMaJbHO BU3HAYEHI, TAPAHTOBAHI CYyCHUIBCTBOM 1 JIEPKABOIO
MOJKJTUBOCTI KOXKHOT (h13MUHOI 0COOH 111010 OTPUMAaHHS BiJ] 3aKJIaly OXOPOHHU
3JI0POB’ S KOMIUIEKCY JIKYBaJIbHO-TIPO(UTAKTUIHUX 3aXOIB, SIKI HAIal0ThCS
npodeciiHO MiArOTOBJICHUMH MEIUYHUMH IpaIliBHUKAMHU 3 METOIO 30epe-
JKEHHSI JKATTS Ta BIJIHOBJICHHS 37I0pOB’s Ha TiJCTaBax 1 B 00Cs31, BU3HA-
YeHHX YMHHUM 3aKOHOJABCTBOM, a TaKOX CHPSIMOBAaHI Ha BIJHOBIEHHS
npate3gatHocTi» [2, c. 178]. LlboMy BU3HAUE€HHIO IPUTAMaHHA SIK HAyKOBA,
Tak 1 MPaKTUYHA [IHHICTb.
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Ax mpuknang perenpbHOro miaxoxy a0 (opmymroBaHHS aediHiimii
MOHATTSL OKPEMOTO CyO’€KTHBHOIO MpaBa MOYKHA HABECTH 3alpOIIOHOBAHE
JI. M. Jlemiko BU3HAYE€HHSI KOHCTUTYIIIHHOTO MpaBa KO>XHOTO 3BEPTATUCA O
BIJIMOBITHUX MIXKHAPOJHUX CYJOBUX YCTAaHOB YW IO BIAMOBIJHUX OpraHiB
MDKHApPOAHUX OpraHizamid. Y IucepTamiiHOMy JOCIIKEHHI HElo «chopmy-
JHOBAHO MOr0 BU3HAYEHHS SIK IOPUAMYHO 3a0€3MEYeHOI MOKIMBOCTI Oyab-
aKoi ocobu, HEeypsAaOBOi opraHizauii abo rpynu oci0, siKi BBaXKaloTh cede
MOTEPMUIMMH BiJ] JOIMYIIEHOTO TOPYIIEHHS TpaB 1 CBOOOJ, BUKJIAICHHUX
y MDKHAPOJHHUX aKTaX, YYACHUKOM SIKHX € JIepKaBa, IMiCJs BUKOPUCTAHHS
BCIX HalllOHAJIBHHUX 3aCO0IB IOPUAMYHOTO 3aXHUCTy, 3TIHO 13 3arajabHO-
BU3HAHUMHU TPHHIUIIAMH MIKHAPOTHOTO TpaBa, 3BEPHEHHS 3a 3aXHUCTOM
CBOIX IpaB 1 CBOOO/T 10 BIJMOBIJHIUX MI>KHAPOHUX CYJOBHX YCTAHOB YU JI0
BIJIMOBITHUX OpPraHiB MDKHAPOJIHUX OpTaHi3alliii, WieHOM a00 y4aCHUKOM
AKHUX € epkaBay [3, c. 246]. [lepeBaramu 11b0ro0 BU3HAYEHHS TaK CaMo CIIiJ
BU3HATH JIETAJIbHICTh, EMHICTh 1 BOJHOYAC JIAKOHIYHICTH (POPMYITIOBAHHS
Ta JIETKICTh CIIPUUHSATTSI.

I3 6oky popmyIrtoBaHHSI BU3HAUYEHb OKPEMUX CYO’€KTUBHUX KOHCTHUTY-
LIIHUX TpaB BapTO BU3HATU KOpHUCHOIO copmynboBaHy K. M. Mockanbuyk
npono3unio. Y 2012 p. aBrop y nucepramii «KoucTturymiiiHe mpaBo
JOCTYIly TPOMaJsiH 10 CIy>KOM B OpraHax MiICIIEBOTO CaMOBPSIYBaHH
JOCTIKyBajla E€JIeMEHTHHHM CKIag [boro cy0’ekTuBHOro mnpasa. Ilpu
dbopMyOBaHHI MOro 3MICTY 3BEpHYyJa yBary Ha Te, 10 0araTo BUECHHX-
KOHCTUTYILIIOHAJICTIB BKJIIOYAIOTh 3MICT IpaBa 0 MOHSTTS LOTO IpaBa.
Ha miacraBi mporo BoOHA Yy3arajdbHuia: «3HAHOMCTBO 3 HAyKOBOIO
JITEepaTyporo MPUBEPTAE YBATy 10 TOTO (PakTy, 0 YKPATHCHKI TOCTITHUKH,
K1 TPUCBATWIIA CBOI Mpalll aHaji3y MOHATTS Ta 3MICTy OKpEMHUX IpaB
JIOJIMHU ¥ TpOMaJITHUHA, 3aKkpitieHuX y Koncrutyiii Ykpainu, BU3Hauamu
3MICT IMX Cy0’€KTUBHHUX MpPaB, BAKOPUCTOBYIOUH JIBA OCHOBHI IMIJIXO/IU:

1) ommcoBuii, KUl TOJIATAE B MPOCTOMY IEpEpaxyBaHHI MOMKIIH-
BOCTEH, AK1 Ha/1a€ T€ YU 1HIIE Cy0’ eKTUBHE MPaBo;

2) iHTerpaTMBHUN MiAXin (ApyrWid MmMaxij A0 BHU3HAYECHHS 3MICTY
Ccy0’€KTUBHOTO TIpaBa JIIOAWMHU 1 TpOMaJsHWHA). BiH monsrae B cucteM-
HOMY 1 MOCIIZOBHOMY y3arajJibHEHHI MOJIMBOCTEH, SIKi HaJa€ JIOAMHI Yd
rpOMaJTHUHY YKpaiHu T€ 4M iHIIEe Cy0’ €KTHBHE MPABO, Y YOTUPUUICHHY
CTPYKTYpY...» [4, c. 79-81].

Sk oauH 3 MpUKIIAAIB BUKOpPUCTaHHA onucoBoro minxoay K. M. Moc-
KaJIbuyK HaBOJAUTH nAediHiliro, Hamany B. B. IBaHromeHko ansa MOHATTS
((KOHCTI/ITyull/IHe MpaBo JIOJUHU 1 TPOMAJITHUHA HA O€3MeYHe JUIS JKUTTS
1 3I0pOB’Sl AOBKULIS», @ caMe: «3a CBOIM 3MICTOM L€ MpaBO BKJIIOYAE TaKi
IPYIHA MOYKJIUBOCTEH:

no-nepuie, MPOXKUBATH Yy HABKOJMIIHBOMY CEPEIOBUII, SKE Bil-
IIOB1J]Ja€ BUMOT'aM €KOJIOTYHOI O€3MEeKH;
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no-opyee, 3BEpHYTHUCS TIPO CIPUSHHS B peajiizallli mpaBa Ha Oe3revHe
JOBKUJUTSL IO OpPTraHiB JepKaBHOI BIAJHM 1 MICIIEBOTO CAMOBPSIyBaHHS, 10
YCTaHOB, OpraHi3aiiid He3aJdeXHO BiA (OpM BIACHOCTI, 10 KOMIETCHIT
SKUX HAJIC)KHUTh BUPIMICHHS MOPYIICHUX Y 3BEPHCHHSX TUTAHb;

no-mpeme, BUMaraTy BiJl IHIIUX 0ci0 JOTpUMaHHS MpaBUII 3a0e3re-
YeHHs 0€3MEeYHOro JTOBKIIIIS;

no-uemseepme, y OyJb-IKHA 4yac 3BEPHYTHCS 0 Cyay abo 3aXUCTUTU
CBOE MpaBO Ha Oe3neyHe JOBKUUIA B IHIIMHI crnocid, He 3a00pOHEHUMU
3aKOHOM 3acobammn» [7, c. 6].

O3znaiiomyieHHs1 3 aBTOpedepaToM AUCEPTAIINHOTO TOCTIKCHHS Ha
3100yTTSI HAYKOBOT'O CTYIEHsI KaHIuJara opuandyHux Hayk B. B. IBanto-
HIEHKO CBIIYUTH Ipo Te, mo K. M. Mockanbuyk, HMOBIPHO, MPUITYyCTUIIACS
nomwikd. [lonpu Te, mo 3 HaBEACHOI MUTATH 3PO3YMUIO, IO BOHA Ma€
Ha yBa3i MijJi OMUCOBHUM IIiJIXOJIOM JI0 BU3HAYEHHSI KOHKPETHOTO Cy0’ €KTHB-
HOro mpasa, ajpke B. B. IBaHIONmIEHKO 3amponoHyBajla Take BU3HAYCHHS
JOCIIPKYBAaHOTO HEK TpaBa: «3akpimieHa B Kouctutyuii Ykpainu
1 TapaHTOBaHa JIEPXKABOIO CYKYIHICTh ICTOPUYHO OOYMOBJIEHUX CTYTNEHEM
PO3BUTKY CYCIIJIbCTBA MOXIJIMBOCTEH KOXHOTO BUIBHO KOPHUCTYBATHUCS
0e3ne4YHUM JOBKULISIM, CTaH SKOTO BIJIOBIAa€ BCTAHOBJIEHUM HOpMAaTHBaM
HOTO SIKOCTI, 3 METOIO0 3a/I0BOJIEHHS CBOIX JKMTTEBO BAXKIMBHUX MOTpeOd Ta
iHTepeciB» [7, ¢. 6]. | nmume micns nporo BusHaueHHs B. B. IBanHromeHko
3ayBaXkKuia, IO HEH 3’SCOBAaHO TPYNU MOXJIMBOCTEH, $KI 1€ MPaBo
BKJIFOYAIOThH 32 CBOIM 3MICTOM.

Omxe, monpu 1iHHICTH Tpono3uilii K. M. Mockanbuyk, HassBHa HETOY-
HICTh HABEJICHOTO HEIO MPUKIAAY. SIK OJMH 3 TPUKIIA/iB BUKOPUCTAHHS HEIO
IHTETPaTUBHOTO TMIAXOAY HABOAUTh 3a3HAYCHE BU3HAYCHHS TMOHSTTS
«KOHCTUTYL[IHE TPaBO JIOAUHHU 1 rpoMajJsiHuHa Ha ocBiTy» B. O. BoHsk.
[Tpuknamom 3acTOCYBaHHS IHTETPATUBHOTO MIAXOMY, SIK HOTO 3alpOorOHyBaia
posyMit K. M. Mockankuyk, Mmoxke OyTH Ae]iHillis, 3alipornoHOBaHa HElO:

«IIpaBo moctymy rpomaasiH YKpaiHu 10 CIyO0u B OpraHax MiCIIEBOTO
CaMOBpSAyBaHHS — 1I€ CUCTeMa Cy0 €KTUBHUX MOXKIIMBOCTEN TPOMAJISH, SIK1
BIJITIOB1/1at0Th BCTAHOBJICHUM Yy 3aKOHOJABCTBI HEIUCKPUMIHAIIIMHUM I1ICH3aM,
NpeTeHAyBaTH Ha 3alHATTS aAMIHICTPATUBHHX I1OCAJ B OPTaHax MiCIIEBOTO
caMoBpsilyBaHHs» [4, c. 141-142].

I3 poro € oueBuaHMM, 1110 K. M. Mockanbuyk Ha miJICTaBi IPOBEIECHOTO
JOCIIKEHHS He JIMIe po3po0uia HaBeIeHy Kiacuikailito, a il pesroMmyBaa,
[0 Ha Cy4aCHOMY e€Tall PO3BUTKY YKPaiHChKOI FOPUAMYHOI HAYKH CIIiJ
BIJIaBaTH TepeBary HE OMHMCOBOMY, a IHTETPAaTUBHOMY MiAXOAy IO BH-
3HAYeHHS KOHKPETHOT'O0 KOHCTHUTYILIMHOrO Cy0’€KTMBHOTO mpaBa. BapTto
MOTOJIUTHCS 3 TAKUM BUCHOBKOM.

OnucoBuit miaxia 10 GopMyTFOBaHHS BU3HAYEHHS KOHCTUTYIIIHOTO
CyO’€KTUBHOIO MpaBa € OulbLI MpocTUM. I3 M noropkyerbes 1 K. M. Moc-
KaJbuyK, MJIKPECIIOIYH: «III0 MK JBOMA IMiAXOJaMH ICHY€ TICHUH 3B’S30K.
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Cnpapa y ToMy, 110 OMMMCOBUH MIAX1J € MEPIIUM €TaroM, SIKUi MPOXOIUTh
KO)KHUU JOCHIJTHUK, IO BHUKOPUCTOBYE IPYTHid, 1HTETPAaTUBHUH, IMiJIXiJ.
Lleit eram € HEOOXITHUM JJIS TOTO, MO0 y3araJlbHUTH MOT0 pe3yjbTaTh
3 BUKOPUCTAHHSIM 1HTETPATUBHOTO MIAX0ay» [4, c. 83].

OTxe, MOro/KYIOUUCh 13 3aCTOCYBAaHHSM IHTETPATUBHOTO IIJIXOIY
70 (OpMyJIIOBaHHS BH3HAUYEHHSI KOHCTHUTYLIMHOTIO Cy0’€KTHBHOIO IMpaBa,
Tpeba mpoaHami3yBaTH HWOTO 3MICT, 1 JIUIIE TICHs I[LOTO 3alpONOHYBaTH
nediHiio.

3MICT JOCHIPKYBaHOTO MpaBa BU3HAYAIOTh HA MIJICTaBI aHAJI3y HOPM
YMHHOTO 3aKOHO/ABCTBA Ta CKJIAAAI0Th 3riAHO 3 3akoHOM «IIpo mosmiTuyHi
naptii B YKpain»:

» TMpaBo MIATPUMATH MiAMUCOM PIlIEHHS MPO CTBOPEHHS IOJIi-
TH4YHO1 mapTii (cTatTs 10, 3aKpinIeHO OMocepeKOBaHO);

» TmpaBo OpaTH y4acTh B yCTaHOBUOMY 3’i31i (KoH(epeHiii, 300pax)
MOJITUYHOI MapTii, SKUMHU 3aTBEPKYIOTHCS CTATYT 1 IIporpamMa moJiTHYHO1
naprii, 0OuparoThes ii KEpIBHI Ta KOHTPOJIbHO-pEBI31iHI opranu (crarts 10,
3aKpIIUIEHO OMOCEPEIKOBAHO);

» TpaBO BXOIUTH JI0 TPYNH TPOMAJSH YKpaiHU B CKJIaai HE MEHII
HK 100 0cib, IKUMH CTBOPIOETHCS MOJiTHYHA mapTig (crarts 10, 3akpin-
JIEHO OTOoCcepeaKOBaHo) [8].

binpm perenbHOro AOCHIKEHHS B I[bOMY HaIpsiMi MOTpedye BHB-
YEHHSI €BPONEWCHKUX CTAaHAAPTIB KOHCTUTYLIHHOI perjiiaMeHTauii Iboro
mpasa [9-10].

BucnoBku. 3anponoHOBaHO Ne(DiHIIII0 TMOHSATTS «KOHCTUTYIIIIHE
MpaBo TPOMAJISIH Ha CBOOO Iy 00’ € THAHHS B MOJITHYHI MapTii» — 1€ CUCTeMa
MOXITUBOCTEH TpOMaJsH YKpaiHu, SKI MaioTh aKTHBHE BHOOpYE IPaBo,
BUKOHYBATH HEOOXIJIHI il JIJI1 CTBOPEHHS Ta JAEP>KaBHOI peecTpallii 1[bOTro
BUAY acomianiii. BusHaueHHs chopMyIbOBaHO 3 ypaxyBaHHSM TOTO, 1110 3MICT
KOHCTUTYIIIMHOTO TMpaBa rpoMajsiH Ha CBOOOMY OO’€IHAaHHS Y MOJNITHYHI
naptii B YKpaiHi CKIa1at0Th:

» TpaBo MiATPUMATHU TiIMHCOM PIlIEHHS PO CTBOPEHHS MOJITHY-
HOT TapTii;

» TmpaBo OpaTH y4acTb B yCTaHOBUOMY 3’i31i (KoH(epeHiii, 300pax)
HOJITUYHOI NapTii, SKUMU 3aTBEPUKYIOTHCS CTAaTYT 1 Mporpama MoJiTHYHOT
naprii, 00MparoThes i KEpiBHI Ta KOHTPOJIbHO-PEBI31HHI OpraHu;

» TpaBO BXOJUTH JIO TPYNHU TpoMasiH YKpaiHU B CKJaJli HE MEHII
HDK 100 0ci0, SIKUMH CTBOPIOETHCS MOJITHYHA TapPTisl.
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Osaulenko S. The notion of the right to unite in political parties.

Background. The urgency of the research topic is that in the Ukrainian legal
literature several approaches have been developed to provide the definition, when it
comes about the study of individual subjective rights. It should be noted that the very
concept of providing definitions for each concept is rather false, since it is unlikely that
the legal acts should be converted into glossaries, and that it is necessary to deviate from
the positivist views on the law in the objective sense. But in the case of subjective rights of
the individual, every effort should be made to welcome all that simplifies the perception
of the relevant legal norms, legal constructs by ordinary individuals who are the bearers
of subjective rights, but are not legal professionals. In this regard, attention should be
paid to defining the concept of «the right to freedom of association in political partiesy in
Ukraine. It is necessary to recognize the unjustified practice of studying one or another
constitutional subjective right at the monographic level, on the basis of which there is no
definition of this right.

Analysis of recent researches and publications. The definition of the concept of
«the constitutional right of citizens to freedom of association in political partiesy is provided
for the first time in Ukrainian legal science, because Ukrainian researchers did not pay
attention to this issue (see, for example, a dissertation for the degree of the candidate of
sciences by V. V. Chernichko on the topic «The constitutional right to unite in political
parties in Ukraine and EU countries: comparative legal analysisy, Uzhhorod, 2016).
Surely, the researches of foreign scholars are not based on the legislation of Ukraine.
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When writing the article, the works of the authors, who studied other constitutional
subjective rights and formulated their definitions, where used (for example, a dissertation
for the degree of doctor of sciences by L. M. Deshko «Constitutional right to apply to the
international judicial institutions and international organizations: comparative legal studyy,
m. Kyiv, 2017, dissertation for the degree of candidate of sciences by K. M. Moskalchuk
«Constitutional right of access of citizens of Ukraine to service in bodies of local self-
governmenty, Odessa, 2013, by V. S. Vitkova «Constitutional Right to Medical Aid and
Assistance in Ukraine», Uzhhorod, 2017, by O. S. Yakushina «Constitutional Right to
Education: Theory and Practice of Realization», Kharkiv, 2018, other studies).

The aim of the article is to propose a definition of the concept of «constitutional
right to freedom of association in political parties» taking into account modern approaches
applied in legal science in the formulation of definitions of specific subjective rights.

Materials and methods. The author uses the works of the Ukrainian scientists
that have researched the definitions of the human rights, mostly specialists in the
constitutional law and in the theory of state and law. The main methods for the study are:
systemic, that allows to see human rights as a system, and comparative, that allows to
create the own definition based on the existing proposals.

Results. Agreeing with the application of the integrative approach to the
formulation of the definition of constitutional subjective law, it is necessary to analyze the
content of this right, and only then to propose a definition.

In the case of the investigated right, it should be emphasized that its content is
determined by the norms of the current legislation. The content of this right is, in
accordance with the Law «On Political Parties in Ukrainey:

» the right to sign a decision on the creation of a political party (Article 10,

fixed indirectly);

» the right to participate in the constituent congress (conference, meeting) of

a political party, which approves the charter and program of a political party,
elected its governing and control-audit bodies (Article 10, fixed indirectly);

» the right to enter a group of citizens of Ukraine consisting of not less than

100 persons, which creates a political party (Article 10, fixed indirectly).

Conclusion. According to the results of the study, the definition of «the
constitutional right of citizens to freedom of association in political partiesy is formulated
(this is a system of opportunities for citizens of Ukraine who have an active electoral
right, to take necessary actions for the creation and to register this type of association).
The definition is formulated taking into account, that the content of the constitutional
right of citizens to freedom of association in political parties in Ukraine consists of:
a) the right to sign a decision to establish a political party; b) the right to participate in
the constituent congress (conference, meeting) of a political party, which approves the
charter and program of a political party, elects its governing and control-audit bodies;
¢) the right to enter a group of citizens of Ukraine consisting of not less than 100 people,
which creates a political party.

Keywords: the right to freedom of association in political parties, freedom of
association, freedom of association, the right to unite in political parties, political parties.
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