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Hocniooicenna npucssuene akmyanbHiil ax 3 meo-
pemuuHol, mak i 3 NPaKmMu4Hol mouKku 30py npooine-
mamuyi 3a6e3nedents MIdNCHAPOOHUX CMAHOapmie
HeynepeoxceHoCmi cyoy uepes npoyeoypy (camo)siosody
€y00i Kpi3b NpusmMy MidCHAPOOHUX CIAHOAPMIE Npasd
Ha cnpaseonusuti cyoosuil posenao (n. 1 cm. 6 €KILI).
Memoro cmammi € 00CiONCEHHS NPOYEOYPHUX ACNEeKMIE
(camo)8ioody cyooi Axk mexamizmy 3abes3neyenis
Heynepedoicenocmi cydy y npakmuyi €CIIT ma
ananiz HayioHANbHO20 3AKOHOOAEYO020 Pe2yNI06aHH
iHcmumymy (camo)8ioeody cy00ie Ha 8i0nosioHicms
MIHCHAPOOHUM CMAHOAPMAM CHPABEOUBO2O CYOO-
yuncmea. Cmamms cK1a0acmscs 3 mpbox 4ACMuH.
nepuia npUCeaYeHa analizy poii npoyedypu (camo)gio-
600y AK 2apaumii 3a0e3neueHHs HeynepeoICeHoCmi
cyody y kowmexcmi n. 1 cm. 6 €KII/I; opyea cmo-
cyembvcesi ocobaugocmeti npoyedypu (camo)8iosooy
Ccy00i y 8Unaoky 00HO00C0H08020 po32nady CHpasu y
npaxmuyi €CIIJI ma nayionanbnomy npoyecyanbHomy
3aKOHOOABCMEI, mpems. PO3KPUBAE 0COOIUBOCMI
npoyedypu (camo)giogody cyoodi y pasi Koaezians-
Ho2o poszenady cmpasu 'y npakmuyi €CILII ma
HAYiOHANbHOMY NpPOYecyarbHOMY 3aKOHOOABCMEI.
Y docniooicenni 3 npakmuunoi ma meopemuunoi mouox
30py PO32NAHYMO CRIPHI NUMAHHA HOPMAMUBHOO
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THE PROCEDURE
OF (SELF)RECUSAL OF A JUDGE
AS A MECHANISM FOR ENSURING
THE COURT IMPARTIALITY: ECtHR
PRACTICE AND NATIONAL LEGAL
REGULATION

The study is devoted to the theoretically and
practically relevant issue of ensuring international
standards of court impartiality through the
procedure of judge (self)recusal through the prism of
international standards of the right to a fair trial
(paragraph 1, art. 6 of the ECHR). The purpose
of the article is to study the procedural aspects of
(self)recusal of a judge as a mechanism for ensuring
the impartiality of the court in the practice of the
ECtHR and to analyse the national legislative
regulation of the institute of the judge (self)recusal
for compliance with international standards of the
fair trial. The article consists of three parts: the first
of is devoted to the analysis of the role of the
(self)recusal procedure as a guarantee of ensuring
the impartiality of the court in the context of
paragraph 1 of art. 6 of the ECHR; the second
concerns the features of the (self)recusal procedure
of a judge in the case of a single-judge proceeding
in the practice of the ECtHR and national
procedural legislation; the third reveals the features
of the (self)recusal procedure of a judge in the case
of a collegial proceeding in the practice of
the ECtHR and national procedural legislation.
The study examines, from both practical and
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pe2ynioeanns ma cy0080i NPAKMUKU 3ACMOCY8AHHS
npoyedypu (camo)8iosody ma 3anponoHosare asmop-
cbke bayenHa wiaaxie ix nodonanus. OOIPYHMOBano
O0oYinbHICMb 8HECEHHS 3MIH 00 NPOYECYAalbHO2O 3aKO-
HOOa8Ccmea, 30Kpema HeoOXIOHicmb 3aKpinieHHs Y
YUBITLHOMY NPOYECYATLHOMY, 2OCHOOAPCLKOMY NPO-
YecyanbHOMy ma AOMIHICMPAMUBHOMY NPOYECyaib-
HOMY 3aKOHOOABCMBE NONOICEHHSL NPO HEOOXIOHICIb
nepeoaui 3asa6u npo (camo)siosio cyooi Ha po3eisio
iHwomy cy00i y 8cix 0e3 BUKIIOYEHHA 6UNAOKAX,
3a6e3neyeHHs npasa aneayiliHo2o OCKAPHCEHHA CYOO-
6020 pilleHH s 3a pe3yTbMmaAmami. po32asoy 3as6u npo
8I08I0 Cy00i; HeoOXIOHicmb pecnameHmayii iHcmu-
mymy (camo)giosody 6 Kooexci Ykpainu npo aomi-
HICMPamueHi npagonopyUeHHs.

Knwuoei cnoea: HeynepemkeHicts (0e3cTo-
POHHICTB) CyAy, IIPAaBO Ha CIPABEUIMBHH CyJOBHH
PO3TJISiA, BiABIA CYJUIi, CAMOBINBI Cy/A/i, IUBLIbHE

theoretical points of view, controversial issues of
regulation and judicial practice in the application of
the (self)recusal procedure, and the author’s vision
of ways to overcome them has been proposed. The
feasibility of introducing amendments to procedural
legislation has been substantiated, in particular the
need to enshrine in civil procedural, economic
procedural, and administrative procedural legislation
the provision on the need to transfer an application
for the (self)recusal of a judge to another judge for
consideration in all cases without exception, ensu-
ring the right to appeal a court decision based on the
results of consideration of an application for the
(self)recusal of a judge; and the need to regulate the
institution of (self)recusal in the Code of Ukraine on
Administrative Offenses.

Keywords: impartiality of the court, the right to
a fair trial; recusal of a judge, self-recusal of a judge,

civil proceedings, administrative proceedings, economic
proceedings, criminal proceedings.

CyIO4YHUHCTBO, aZ[MiHiCTpaTI/IBHe CyAO4YHUHCTBO, I'OCIIO-
JApChKE CYy IOYUHCTBO, KpI/IMiHaJ'ILHe CYJO4YHHCTBO.

Beryn

Crarrs 6 KoHBeHIIii mpo 3aXUCT MpaB JIIOJAWHA Ta OCHOBOIIOIOXHUX
cBooon 1950 p. (mamam — €KIIJI) 3akpinmia mpaBo KOXKHOI'O Ha cHpa-
BEJUTMBHH 1 ITYOIIYHUNA PO3IIIS HOTO CIIPaBH BIIPOJIOBK PO3YMHOI'O CTPOKY
HE3aJIC)KHUM I HEYIEepeKCHUM CYJIO0M, BCTAaHOBJICHHM 3aKOHOM, SIKUN
BHUPILIUTD CIIIP 100 HOTo mpaB Ta 000B’A3KIB LIUBIIBHOIO XapakTepy ado
BCTAaHOBHUTH OOI'PYHTOBAHICTH OYJb-IKOT'O BHCYHYTOIO HPOTH HBOT'O KpPH-
MiHaJIbHOIO0 00OBHUHYBaueHHs. ONHIEIO 3 IHCTUTYILIMHUX TapaHTIid IIpaBa Ha
CIIPaBEIJTUBUM CYJOBHM PO3TJISAT € HEyIlepemKeHICTh (0e3CTOPOHHICTD)
Cyay, III0 pa30oM 3 BHMOTaMH HE3aJICKHOCTI CyAy Ta MOTO CTBOPCHHSM,
BIJITOBITHO JIO 3aKOHY CTaHOBIISITH TPiaay CKIIATOBUX ''HAJIEKHOTO CyIy"
(Caxkapa, 2011; Cakapa, 2010).

IIutanas HeynepemkeHOCT1 (0€3CTOPOHHOCTI) CYAY PO3TIISIHYTO Y
nyomkamiax ['yiBana (2019), OscsauikoBoi (2020), IToropempkoro Tta
Crapenbkoro (2025), Cakapu (2011; 2010) ta in. Bumoram Heymepe-
JUKEHOCTI cyay v KoHTekeTl 1. 1 ¢t. 6 EKIJI npucBsueni i mpatii aBTopa miei
crarti (Ilysina, 2022; Ilysina, 2011; Ilysina, 2020; Ilysina, 2019; IlyBina,
2021; Ilysina, 2023). BogHodyac po3BUTOK MPaKTUKH €BPONEHCHEKOr0O CYIIy
3 mpaB JroauHu (Hagaiai — €CITI) mono TiiymadeHHs Ta 3aCTOCYBaHHS 1I. |
cT. 6 €KIIJI cToCOBHO BUMOTH HEYIEPEIKEHOCTI (0€3CTOPOHHOCTI) CYIy
JTa€ 3MOTy IIO-HOBOMY OIIIHUTH IIPOILEAYPHI aCIEKTH BIIBOJY CYIUIIB SK
rapanrii 3a0e31edeHHs HeyNepeKEHOCTI CyIJli y CYJIOBOMY TIPOBaKCHHI.

Mertoro 11i€1 CTaTTI € TOCTIPKEHHS MPOLIEYPHUX aCTIEKTIB (CaMo )BIZIBOLY
CyAal SIK MeXaHI3My 3a0e3leueHHs HeyNepeKEeHOCTI (O6€3CTOPOHHOCTI)
cyay y npaktuil €CIIJI Ta aHani3 HalllOHAILHOTO 3aKOHO/IaBYOT0 PETYIII0-
BaHHS 1HCTUTYTY (Camo)BiIBOJY CYJUIIB Ha BIAMOBIAHICTh MIKHAPOIHUM
CTaHJapTaM CIpaBeJIMBOTO CYyJOUYNHCTBA.

VY xomi MOCHIIKEHHST BUKOPUCTAHO MIAJICKTUYHUN METOH — s
3’MCyBaHHS MPHUPOIM Ta 3MICTYy (EHOMEHY HEYNepeIKEHOCTI Cydy W
mporeaypu (camo)BIABOAY K MeXaHI3My 11 3a0e3nedYeHHs, CITIBBITHOIIICHHS
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MDKHAPOTHO-TTPABOBOTO Ta HAI[IOHATFHOTO PETyJIIOBAaHHS 3a3HAYEHOTO
IHCTUTYTY B acmiekti peanizamnii Bumor €KIIJI i yuHHOTO MpoIleCyaabHOrO
3aKOHOJABCTBA. 3aBISKM METOJAY aHaji3y Ta CHUHTe3y MpoaHali30BaHO M
CUCTEMaTU30BaHO OCHOBHI Mi/IX0/1M, 3alIPOTIOHOBAH1 Yy HAYKOBIH JliTepaTypl,
ta BrpoBapkeHo y mnpaktumi C€CIUI go permamenTtanii mpouemypu
(camo)BiABOAY CyIAl MPHU OJHOOCOOOBOMY Ta KOJIETiadIbHOMY PO3TIISIL
cripaBu. JIoriko-mpaBOBUN METOJl J1aB MOXKJIUBICTh BUSIBUTH OCOOJIMBOCTI
TIyMadeHHS MOJIO)KEHh YMHHOTO 3aKOHOJABCTBA KPi3h MPU3MY CTaHAAPTIB
n. 1 cr. 6 €KIUJI Ta npaktuku €CIIJI. BukopuctanHsi MpOrHOCTUYHOTO
METOJy Ta METOIY IMPAaBOBOTO MOJIEIIOBAHHS JO3BOJMIO CHOPMYITIOBATH
MPOMO3UIIIi JIJIT TIOKPAIEHHS HOPMATHBHOTO PETYJIOBAaHHS MPOLETypH
(camo0)BiIBOLY CYAJIIB Y HAI[IOHATLHOMY MPABOMOPSAKY.

CratrTs cKIagaeThes 3 TPbOX YACTHH: Meplla — MPUCBAYEHA aHAIIZY
posi mporneaypu (camo)BIABOAY SK rapaHTii 3a0e3medeHHs HeynepemKe-
HOCTI cyay y koHTekcTi . 1 c¢t. 6 €KILJI; apyra BUCBITIIOE 0COOIMBOCTI
nporeaypu (caMo)BIIBOAY CYAJI Y BHUIMAIKY OJHOOCOOOBOTO PO3MIIAY Y
npaktuii €CILJI Ta HalioHaTbHOMY TpOlIeCyalbHOMY 3aKOHOIABCTBI; TPETS
PO3KpHUBa€e 0COOIMBOCTI MpOLEAYPH (CamMO)BIIBOAY CYJl Y pasi KoJeriaib-
HOTO po3risay crpau B npaktuili €CIJI Ta HanioHa bH1NA MPAKTHIL.

1. PoJnb (camo)BinBoay sik MexaHi3My 3a0e31e4eHHsI HeylepeIKeHOoCTi
cyay y koHTekcTi 1. 1 c¢r. 6 EKILI

[Ipaktuka €CII mo10 HeynepeIKeHOCTI CYIIIB € JOCUTh 3HAYHOIO.
VY nonepenHix myOiKaiisix aBTOPOM 3IIMCHEHO Yy3arajJbHEHHS MO3UIIN
€CIUI mrono HeymnepemKeHOCTl CyAliB, Cy0 €KTUBHOTO Ta 00’ €KTHUBHOTO
KpUTEPIIB HEYNEepeHKEHOCTI CyAlll, (YHKIIOHAIbHOI Ta MEPCOHAIBHOI
HEYNepeHKEHOCT! Cyl, CUTyalliii, 1[0 BUKJIMKAIOTh CYMHIBH B HEylepe-
JUKEHOCTI Cy1y TOLO. Y X0/l HOT0 AOCHIIKEHHS 30CEPEAUMOCs Ha aHai31
caMe MpoIeAYPHUX aCMEKTIB (CaMO)BIABOAY CYIIIB.

Y upomy koHtekcTi €CIIJI HEeomHOPa30BO HAroJOIIyBaB, IO
MpoIIeCYyaIbHUM MEXaHI13MOM 3a0e3MeUeHHS] HEYTIEPEIKEHOCTI CYly € TPOo-
neaypa (camo)BiiBoAy CyJiB, MepeadadeHa MmpolecyalbHUM 3aKOHOaB-
ctBoM. €CIUI miakpecitoe 0coONMBY BaKJIUBICTh 3a3HAYEHOI'O 1HCTUTYTY,
aKICHTYIOYM Ha TOMY, IO HAsBHICTh HaIlIOHATILHUX Mpouexyp 3abesre-
YEHHS HEYMEPEeKEHOCTI, 30KpeMa MpaBUil BIABOAY CYIMIB, € KIIOYOBUM
YUHHUKOM. Taki mpaBuiia OAHO3HAYHO CBIIYATh PO HAMIPU HALlIOHAILHOTO
3aKOHOJIaBLl YCYHYTH OOIPYHTOBaHI CyMHIBH B yHEpEIKEHOCTI Cy Al abo
Cyly Ta CIpsMOBaHI Ha 3a0e3MeueHHs JOBIpH 0 CyJoBOi cucremu. J[is
3a0e3MevYeH sl BIICYTHOCTI Oy/b-IKMX aKTyaJbHHX CYMHIBIB BOHH Oe€3Io-
CepeHbO BIUTUBAIOTH HAa YCYHEHHS OyIb-SIKUX MPOSBIB YNEPEIHKEHOCTI, a
OTXe€, CIYTyIOTh MiABHILEHHIO Ti€l JOBIpH, Ky CYIW MAalOTh BHKJIMKATU
y IEMOKPAaTHYHOMY CYCITUIBCTBI 3 00Ky rpoMajicbkocTi (Meznaric v. Croatia,
2025, July 15).

Bonnowac €CIIJI He Bumarae Big nepxaB — ydacHuib C€KILJT
3aKpIMJIEHHS HA HAIIOHAJbHOMY PiBHI KOHKPETHOI MPOILEIypU BUPIIICHHS
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MUTaHHS Tpo (CaMo)BIABIA CYAJIB, MIJKPECIIOOYH, 10 Oepe 10 yBaru
HAI[lOHAJIbHI MPaBUJIA B1IBOLY NP 3’ SICYBaHH1 TOT0, HACKIJIbKY MTOOOOBAHHS
3asBHUKA MIOJI0 YIMEPEIKEHOCTI CYIi MOXYTh BBaXXAaTHCS 00 €KTHBHO
BunipaBaanumu (Micallef v. Malta, 2009, October 15). OctanHim yacoMm y
npaktuii €ECII chopmyBanacs nHuzka cipa, y sikux €ECIIJI 6e3nocepennbo
aHai3yBaB IMpPOLIEAYpHI AacHeKTH BIBOAY CYAJIB, SK Y BHIAJKY
0JTHOOCOOOBOTO, TaK 1 KOJETriaJbHOrO PO3risiay crnpaBu. Ha nux migxomax
JOIITFHO 3yTUHUTHUCS TOKJIAHIIIE.

2. (Camo)BinBia y pa3i 0q1H00c000BOr0 po3IJisily ClipaBu

VY cnpasi "Mikhail Mironov v. Russia" (2020, October 6) nmpokypopom
NOJIAHO LMBUIBHUM TO30B /0 3asiBHUKA MPO BU3HAHHA JIOTOBOPY KYIIIBIII-
MpOoJaXy MDK HHUM Ta MYHIIIUIATITETOM HEIIWCHUM, OJHOYACHO 3 ITUM
MOPYIIEHO KPUMIHAJIBHY CIPaBy IIOJAO MPOJAXy BiJMOBIIHOI 3eMETbHOT
JUTSTHKY 32 3aHIDKEHUMU [IHAMH IPOTH OaThKa 3asiBHUKA, SIKUIT OYB TOJIOBOIO
myHinumanitery. [Ticist po3risay crpaBu 3a MO30BOM IPOKYpOpa MUPOBUM
CyJJIel0 PIIIEHHS] OCTaHHBOTO OyJIO OCKap>KeHe J0 PallOHHOTO Cyly Ta B
M0JIaJIbIIIOMY CKacoBaHe cyeto A. [lapanensHo 3 MM KpuMiHaJIbHA CIIpaBa
Oyia mpu3HaUYeHa JI0 PO3TIISAY TPhbOMa CYAISIMHU, OJTHAM 3 HUX OYB TaKOXK
cyans A., SKMii HEBIOB31 3asBUB CAMOBIJIB1] Y€pe3 CBOIO y4acTh Y PO3TIISAIL
[UBUIBLHOT CIPaBH 3a MO30BOM IMPOKypopa. BinBim oOrpyHTOBaHO TUM, 11O
HiJ Yac po3rsiy KpUMIHAJIBHOI CIpaBH Majiud OyTHM BCTAaHOBIEHI (akTu
II0/10 3asiBHUKA (30KpeMa HE3aKOHHICTh (PAKTy MPOJaxky 3eMeIbHOT JUISTHKA
poIMYaM MiJICYAHOTO), SIKUM CYIJs BXKE HaJaB OIIHKY IiJl 4ac PO3TIISIY
UBUTLHOT cripaBu. Hamani oGnacHuil cyj HE TIOTOAMBCS 13 3aJJ0BOJICHHSIM
B1JIBOJTY, aJI’K€ B PAlOHHOMY CY/I1 TIPAIFOBAJIO JIUIIIE TPHU CY/II1, 110 YHEMOXK-
JUBUIIO O PO3TJIAN crpaBH y mbomy cyni. [licist ckacyBaHHS pIllIEHHS Y
UBUIBHIN CTIpaBi 32 TO30BOM IPOKYpOpa yepe3 HEeHaJIe)KHE MOBIIOMIICHHS
3asIBHUKA CITpaBa HAMpaBJIeHA HA MMOBTOPHUN PO3TIIST A0 PAMOHHOTO CYY.
[Tix yac MOBTOPHOTO PO3TISAY LMBUILHOT CIIPABH 3aBHUK I10J1aB 3as1BY PO
BIIBJT Cy/|1i A., TOCUJIAIOUMCH HA 3asIBY OCTAaHHBOTO Y KPUMIHAJILHOMY TIPOBa-
JDKEHHI Ta CPOPMOBAHICTh TyMKH CyIJI IIOJI0 CIIPaBU. 3a3HaueHy 3asBY MPO
BIJIBIJ] PO3IJISIHYTO CyIJIEI0 A., IKWM BIIMOBUB B 1i 33J0BOJICHHI Ha TiH M1CTaBI,
110 3as1Ba MPO BB Y M&XaX KPUMIHAIILHOTO MPOBAKEHHS HE MOXKe OyTH
HiICTaBOIO Ul BIABOAY y LUBUIbHIN crpaBi. Y cBoiif ckap3i go €CILI
3asiBHUK CTBEPDKYBaB Npo nopyuieHHs 1. 1 cr. 6 €EKII uono Hegotpumanss
BUMOT'H HEYNEPEIKEHOCTI Cyay Yepe3 Te, 0 CyAls, SKoMy OyJIo 3asiBI€HO
BIJIB1JI, CAMOCTIMHO PO3IJIAIAB 3asBY PO CBiil BI/IBi/l, Ta HE HAJAB HAJIS)KHOTO
MOTHBYBaHHS, BIIMOBIISIIOUH Y 33JJ0BOJICHHI Takoi 3asBu (Mikhail Mironov v.
Russia, 2020, October 6). IIpoananizyBaBimin (akTUyHI OOCTaBUHU L€l
cupasu, €CILI 3a1iicHUB JeKiJIbKa Ba)XJIMBUX BUCHOBKIB CTOCOBHO MpO-
1eaypu (CaMo)BIIBOY CYJI/I1 TIPH OJTHOOCOOOBOMY PO3TJISAII CIIPABH.

[To-nepiie, €CIIJI 3ayBaXkuB, 110 MPU PO3TIIAl MUTAHHS TIPO TE, YU
MIpOIIeAypa POy MATAHHS PO BIJBIM Cy yli Bignosigana 1. 1 cr. 6 EKILI,
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CIiI 3BEpTAaTH yBary mepemyciM Ha miactaBu BiaBomxy. Komu 3asBHHK
OOTpYHTOBYE CBOIO 3asiBy MpO BiABIJ 3aralbHUMH a00 aOCTpaKTHUMU
MiJCTaBaMHu, HE TOCHJIAIOYHCh HAa KOHKPETHI Ta/abo cyTTeBi (pakTh, sKi
MOTrJM O BUKJIMKATH PO3YMHI CYMHIBH B O€3CTOPOHHOCTI CYJUIi, Taka 3asiBa
Mo>Ke OyTH pO3IIHEHA SIK 3I0B)KMBAHHSA MPOLIECOM. 3a TAKUX YMOB TOH (paKT,
o0 CyI/s, sKoMy Oyjo 3asBJICHO BIJBI 3 TaKWX ITJCTaB, CaMOCTIHHO
YXBaJUB PIIICHHS IIOJI0 BIABOAY, HE BUKJIMKAE€ CYMHIBIB y HOTO HEyIe-
pemxenocti (Mikhail Mironov v. Russia, 2020, October 6). Kpim Toro, €CI1I
3ayBa)KUB, 110 CJIiJ] 3BAKATH 1 HA 1HIII €JIEMEHTH, 30KpeMa 4u OyJIH Ii/ICTaBU
JUIS BIJIMOBHM Yy 3aJOBOJICHHI 3asBH IIPO BIJBIJI HAJEKHUMH, 1 4d OyIJO
MpolecyallbHe MOPYIICHHS BUMpaBiieHe BuulecTosmmmM cyaoMm. Omxe, €CILI
BHCHYE€, IO TIPABO 3asBHHUKA HA CTPABEIJIMBUIN CYJOBHI PO3TJIs HEyIepe-
JOKCHUM CYJIOM HE TOPYIIYEThCS, SKIO CYAJs PO3IJISAIae 3asBy IMPO CBIA
BIJIBIJl 3a BIJICYTHOCTI Y 3asiBl IpO BIiJIBiI apryMEHTIB, 5IKi 3a CBOEIO
IPUPOIOI0 MAIOTh 3HAYEHHS ISl BUPIIICHHS] MTUTaHHS CTOCOBHO HEyIepe-
JOKEHOCTI. Y 3a3HadyeHid crpaBi 3asBHUK MOCHIJIABCS HA 3asBY CYI1 A. PO
CaMOBIJIBIfI, Y SIKilf OCTaHHII 3ayBa)kyBaB Ha CBOil BXe C(HOPMOBAHIN TyMIli
CTOCOBHO CKapru 3asiBHUKa. BifTak, 3aBHUK 3p0OMB NOCHIIAHHS HAa BaXKIIUBI
MOMEHTH, SIKI Majii OyTH B3SITI JO yBaru Mpu BUPINIEHHI TUTaHHS I0A0
6e3cTopoHHOCTI cy . Floro 3asBa He MOIIIa apalli3yBaTH CYI0BY CHCTEMY
JIep>KaBH-Bi/IMOBIIadya Ta HE BBAKAJIACS IMOPYIIICHHIM MTPOILIECyTBHUX HOPM,
a MiJCTaBH JUIsl BiBOJYy HE MOTJIM pPO3I[HIOBATHCS SK Taki, MO0 HE
CTOCYIOThCS CIPABH, aJ1>)K€ BOHU OYyJIM IOCTATHHO KOHKPETHUMH. 3 OTJISLy Ha
3azHauene, €CIIJI niimoB BHCHOBKY, IO 3a YMOB, KOJM Majd MicCIe
00CTaBUHHU, SIKI B IPUHLIMIII MOTJM BIUIMHYTH Ha O€3CTOPOHHICTH CYJ/I,
30KpeMa KOH(QJIIKT IHTepeciB, CyAs A. He MaB MpaBa CaMOCTIMHO MpUMaTu
pillieHHs CTOCOBHO BinBony (Mikhail Mironov v. Russia, 2020, October 6).

[To-npyre, BakJIMBUM TpPH PO3TISAl MUTAHHS PO BIJBIA CYIIi €
HaJIe’)KHE MOTUBYBAHHS CYJJOBOTO PIILIEHHS, SKUM BUPIIITY€ThCS MTUTAHHS TIPO
BB cyi. Tak, €ECILJI 3ayBaxkuB, 1110 y BUIIICHABEICHIN CIIPaBl Y CBOEMY
pilleHHI CyAas He BiJpearyBaB HaJ€KHHM YHHOM Ha CTypOOBaHICTb
3assBHUKA 100 YIIEPEIKEHOCTI Cy /11, 3a3HAUUBIIIH JIUIIE, 1O M1JCTaBH, K1
chopmynbOBaHl B 3asBl IpO BIJABIA, HE BXOAWIM J0 TepeadadyeHux
HalllOHAJIbHUM 3aKOHOJIaBCTBOM IMiJACTaB Uil BiABoay cyadl. Bin He
MOSICHUB, YOMYy HOro O€3CTOPOHHICTh HE MOBHMHHA Oyja CTAaBUTHCS IIiJ
CYMHIB y 11i#f cpaBi. Kpim Toro, cyn He nepeBipuB, UM BXOAMIIHU IiJCTABH,
K1 BKa3aB 3asBHUK, /10 KaTeropii "iHIIKX micTaB", M0 MOXKYTh BUKIUKATH
CYMHIBH B YII€PEHKEHOCTI CYy/I/I1, 1110 BU3HAYAIOCS K CaMOCTIHHA IMiIcTaBa
JUIsl BIABOJlY BIAMOBIZHO 10 HOPM HalllOHAJILHOTO 3akoHoAaBcTBa (Mikhail
Mironov v. Russia, 2020, October 6).

[To-tpetre, €CIIJI 3BepHYB yBary Ha Te, 4d OyJIM BUIPABICHI
HEJIOJIIKM TIPOBA/KCHHS B CyJl HMD)KYOI 1HCTaHIII CyJOM BHIIOi 1HCTAHIII1
y miii crpasi. 3 iporo npuBoay €CIJI 3ayBakuB, 10 B apceHali 3asBHUKA
BiZICYTHI OyIb-sIKi €()eKTHBHI 3aCOO0M MPABOBOTO 3aXUCTY JUIS BHIIPABICHHS
3a3HAYCHUX BHIINE MPOIECYyaATbHUX HEAOJIKIB, OCKUIBKH €IMHUM 3acOo00M

©0000000000000000000000000000000000000000000000000000000000000000000000000000000000000600000000

8 ISSN 2616-6100; eISSN 2616-6119. 30BHIIIHA TOpriBASL: €KOHOMIKa, (iHaHcy, mpaso. 2026. No 1



OCKapXXUTH YMEPEHKEHICTh CYIl ameNsIiiHoro cyay OyB Meperisg B
MOPSAZIKY HarJsiay, 1o B nonepeaHiit npaktuii €CILI xapakrepusyBaBcs sk
3aHanTo "HeBU3HaueHuil" Ta "HeeexTuBHMIA". Biarak, y uiit cnpasi €CIIJI
3HaimoB nopyueHHs m. 1 cr. 6 €EKIUI came yepe3 HEBIAMOBIAHICTH BUMO31
HEyTepeHKEHOCT] Cyly MPOILeAypH BUPIIIEHHS MUTaHHS MPO BIIBIA CYII1
(Mikhail Mironov v. Russia, 2020, October 6).

Amnaniz npaktuku €CIJI cBimuuTh npo auBepcudIKOBAHUM IMiAX1]
€CIUI no mexanizaMy (camo)BIIBOAY CYIl MpU OAHOOCOOOBOMY PO3TIISIL
CIIpaBH, aJ{Ke JJIs1 BUCHOBKY mpo nopymeHHs n. 1 ct. 6 €EKIUI €CII ue
JIOCTaTHBO JIMIIE TOTO, IIO 3asBa MPO BiABIJ po3risgganacs TUM CaMUM
cyanero, sskoMy OyJio 3asBiaeHO BifBiA. [[o yBaru y 1mpoMy BHUNAIKy Mae
OpaTtucst HU3Ka (QakTopiB: a) MIJACTaBU BiBOAY; O) BMOTHBOBAHICTb 3asBU
PO BiJIBJ; B) YU CTAHOBUTH 3asiBa MPO BIJBIJl 37TOBXHUBAHHS IPOIECYyallb-
HUMU NPaBaMH; T') BMOTUBOBAHICTh CYJIOBOTO PILIEHHS, SIKUM BUPIIIY€THCS
MUTAHHS PO BB CYAJII; 1) MOXKIIUBICTh OCKAPKEHHS CYJIOBOTO PIllICHHS
3a pe3yJapTaTaMH pPO3TJIAAYy 3asiBH MPO BiABIA, TOOTO TOTEHIlIHHA
MOJKJTUBICTb Cy/y BUIIOI IHCTAHIIIi BUTIPABUTH HEIOIIKU CYIOBOTO PillIEHHS
Cyay HI)KUOT IHCTaHIIII.

HaBenena cmpaBa € BaXJIMBOIO 3 MOIJISAY HaIlOHATLHOT MOJEN1
npolenypu (caMo)BiIBOAY CyAIiB MPU OAHOOCOOOBOMY PO3IJISAL CIIPABH,
10, Ha Hally IyMKY, HE TOBHICTIO BIAMOBIZA€ MiAX0JdaM, BHUPOOICHUM
y npaktuii €CIIJI. Tak, aHami3 HallOHAJIBHOIO 3aKOHOJABCTBA ILOJO
nporeaypH (CaMo)BiJIBOY CYJIIB TO3BOJISE 3pOOUTH BUCHOBOK, 1110 Y HBOMY
3aCTOCOBAaH1 PI3HI MIAXOAM [0 BPETYJIIOBAaHHS LbOrO MUTAaHHS Ha PIBHI
pI3HUX TpOIeCyaTbHUX KOACKCIB. Tak, SIKIIO y BUMAJAKY MOAAdi 3asBU MPO
BIIBIA Cy[Aal Yy MexkaxX KpPUMIHAJIBHOTO TIPOBA/DKCHHS Taka 3asBa 3a
0JIHOOCOOOBOTO PO3IJISILY CIIPaBH 3aBXKAU MEPEIAETHCA HA PO3IIIAL IHIIOMY
cyani upboro camoro cyay (cr. 81 KIIK Vkpainu), To B IHIIUX BUAAX
CYJI0YMHCTBA — LIMBUILHOMY, TOCIIOIAPCHKOMY Ta aAMIHICTPATUBHOMY — TaKa
3asiBa CIMOYATKY PO3IIIAIAETHCS CAMUM CYJJICI0, IKOMY 3asBJICHO BIABII, 1
JUIIE Y BUMAJKY BIIMOBH Yy 3aJ0BOJICHHI 3asiBU PO (camo)BiABI Hamasi
OCTaHHS TEPEeNaEThCsl Ha PO3IIIA] IHIIOMY CYAJI I[bOTO CamMoro Cynay.
[Tpu iboMy y pasi, KoJI 3asiBa MPO BiJIB1J MOJJaHa MEHIIIE HIXK 3a TPH JIHI 10
CyJOBOT0 3acifiaHHs, a00 K KOJIM Y BIAMIOBIAHOMY CY/Ii TIPAIFOIOTh MEHIIIE 3a
TP CYyHJl, Taka 3asiBa HE MEPEJAEThCsl HA po3Musia 1HImoOMY cyani (ct. 40
LIIK Vkpainu, ct. 39 I'TIK Ykpainy, ct. 40 KAC Vkpainu). Okpemo ciij
3BEpPHYTH YyBary Ha BIJICYTHICTh TPABOBOTO PETYJIIOBAHHS MPOLEIYpH
(camo)BigBoay cymai y Komekci YkpaiHu mpo aaMiHICTpaTHBHI IpaBoO-
nopyuieHHs (Hagani — KYnAIl), uio npusBeno 10 TOro, 110 Ha MPaKTHUIl
HopMu KIIK Ykpainu 3acTOCOBYIOTBCS 32 aHAJIOTIE€I0 Yy CUTYaIlil, KOJIU Mae
MICLIE yTIepeLKEHICTh Cy Ty, 0 po3risiaae cripaBy (Pimennst Paqu cynnis, 2017).
Take HOpMAaTHUBHE PETYJIIOBAHHS BUKJIMKAE HU3KY 3ayBaXKEHb.

[To-nepmie, y kxpuMiHaIBbHOMY MPOBAKEHHI TapaHTIi HEyMHepemKe-
HOCTI CyJ1y, 3 TOUKHU 30py MEXaHI3My PO3TJIsAy MUTaHHS MPO BiABILA CY/,
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3a0e3reueHi Kpaie, ajpke y BCiX 0e3 BUKIIOYECHHS BHUIQJKax 3a OIHO-
0CcO0OBOrO pO3MJISIy CHOpaBH 3asgBa PO (CaMoO)BIABIA TMepenacThCcs Ha
po3riisiy iHmomy cyaui. Ha Ham morsisi, 3acTocyBaHHs Pi3HUX MiAXOMAIB 10
pEryJIIOBaHHS MEXaHi3My (CaMoO)BIIBOIY CY/l IPU OAHOOCOOOBOMY PO3TJISiAL
CIIpaBU B PI3HUX MPOIECyaTbHUX KOJIEKCaX HE Ma€ Oyab-sSKOTO0 BaroMoro
HiAIPYHTS, HE CIPUSE €HOCTI MPABOBOTO PETYJIFOBAHHS IO CYTi OJIHAKOBHX
NpOILECyaAIbHUX TIMHTAaHb Yy MeXaX pi3HUX BHUIIB CYJIOYMHCTBA, TOMY
MPU3BOJIUTH 70 MOPYIIEHHS MPUHIIMITY MPaBOBOI BU3HaUYeHOCTI. HaTomicTh
BIJICYTHICTh TPABOBOTO PETYIIOBAHHSA 3a3HAYEHOTO IHCTUTYTYy B MeEXax
KVYnAII Takoxx cTaBUTh MUTAHHS MPO BIANOBIIHICTH BUMO3i 3aKOHHOCTI B
KOHTEKCTI MIPUHITUITY BEPXOBEHCTBA MpaBa.

[To-gpyre, sk cBimuuTh aHami3z npaktuku €CIIJI, xowa cyx 1 He
BuMarae Bij aepxaB — wieHiB €KIIJI permamenrariii Ha HaiioHaILHOMY
piBHI KOHKPETHOTO MEXaHi3My BHPIIICHHS NUTaHHA TpPO BIABIA Cy.Ii,
JIOTTYCKalO4M TIEBHY IMCKPEIlil0, OCHOBOIO aHalli3y HalllOHAJhLHOTO MeXa-
HI3MY BiIBOJy € nudepeHIiioBaHUN TiAXI: PO3TIIs] MUTaHHS TPO BiJBiJ
CyIJIl caMUM CYJJICI0, IKOMY BiJIBiJl 3asIBJICHO, € JIOyCTUMHM Y BHUIIAJIKY,
KOJIM 3asBa MPO BIABIJ HE MAa€ KOHKPETHUX Ta PEJICBAaHTHUX IMIJCTaB IS
B1JIBOJTY 1 MOe OyTH pO3I[iHEHA K 3JIOBKUBAHHS ITPABOM, SIKIIO XK MiACTaBH
JUTSI BIZIBOJTY € IOCUTh KOHKPETHUMHU, TO PO3TJIIS MUTAHHS PO BiJBIJ Cy A1
CaMUM CYJJICI0 BBAXAETHCS HENMPUUHATHUM. [Ipu 1mbOMy TakoX MaroTh
BpPaxOBYBaTHUCS BMOTHMBOBAHICTh CYJIOBOTO pIIIEHHS, SIKUM BUPIIIYETHCS
NUTAHHS PO BIABLA CyAJII Ta MOXJIMBICTh OCKApKEHHS TaKOTO CYJAOBOTO
pillIeHHS 3 METOIO BUIIPABJICHHS MOMMJIOK CYZIOM BUIIOi iHCTaHLii. Ha piBHi
K IIUBLIBHOT, TOCTIOJIAPCHKOT Ta aIMIHICTPATUBHOT IOPUCIUKIIII K TiJCTaBa
JU1s audepeHIianii MexaHi3My BUPIIIEHHS MUTaHHS MPO BIJBIJA 3aKiiaJeHa
30BCIM 1HINIA JIOTiKA: 3asBa 3aBXKIU PO3IIISIAETHCS CAMHUM CYJICIO, SKOMY
3asIBJICHO BIJIBiJI, 1 JIWIIIE y BUIIAJIKY HE3aJIOBOJICHHS 3asBH — OCTaHHS Tepe-
JTA€THCSA HA BUPIMIEHHS 1HIIOMY Cy/l. Taka KOHCTPYKIlisA Ma€ JBa PU3UKH.
[lepmmii pusuk — camMOYCyHEHHsI CYyAJl BiJl PO3TISAY CHpPaBH y THUX
CUTYyaIlisIX, KOJM BIJCYTHI MiJICTaBU IS (CaMmoO)BiIBOAY, OJHAK 3 TUX YU
THITMX TPAYWH CYIIs HEe Oakae po3TisgaTH KOHKPETHY cripaBy. [pyruit —
3aTATYBaHHS PO3IJISAY CHOpaBH y pa3l 3asiBJICHHS yYacHUKAMH CIIpaBU
Oe3I1iIcTaBHUX BIJIBOJIIB, a/kKe O€3MiCTaBHI 3asBU MPO BIJBIJ, SKI MICTITh
O3HAKH 3JIOBKMBAHHS TPOIECYaTLHUMU TIpaBaMH, i siki, 3a jorikoto €CILI,
Maju O po3MISIAATHCS JOBOJI MIBUIKO TUM CYJICHO0, SSIKOMY OyJI0 3asBJIEHO
BiJIB1]l, HAa PIBHI HAIIIOHAJILHOTO MPABOMOPSIKY MEPEAAIOTHCS MICISI BIIMOBU
y 3a/I0BOJICHHI 3asBM Ha PO3TJISL IHIIOMY CYII.

[To-TpeTe, MOMOXKEHHS MPOIECyaTbHOTO 3aKOHO/IaBCTBA, BIJIMOBIIHO
70 SKUX 3asBa PO BIJBIA HE MEPEAAEThCS HA PO3TIA] IHIIOMY CYHIl Y
BUIIAJIKY, KOJIM BOHA MOJaHA MEHIII, HIXk 3a TPH JIHI 10 CYJIOBOTO 3acCilaHHS,
abo y BUNIAJIKy, KOJIH y CyJii MPAIol0Th Tpu Ta MeHIre cyanis (ct. 40 LIIK
VYkpainu, cr. 39 I'TIK Ykpaiau, cr. 40 KAC Ykpainu), BBeieHa 3 METOIO
e(eKTHUBHOCTI Cy/I0YMHCTBA, OJIHAK, HA HAIII MTOTJISA]], Y KOHKPETHHUX CIpaBax
TaKe 3aKOHO/1aBY€ PETrYJIIOBAHHS MOKE IPU3BOJUTH A0 MOPYLIEHHS 1. 1 cT. 6
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E€KIUIL Tlepemycim, ne cymnepeuuts npaktumi €CILUI, axuii mpu omiHIl
JOIITFHOCTI Mepeiayul MUTaHHS MPO BIABIA CYIJI MEpeayCciM BHXOIUTH 13
TAKOTO TOKa3HWKA, SK OOTPYHTOBAHICTh Ta IiJICTABHICTh BiJIBOJY, a HE
KUIBKICTh CYJJIB y NMEBHOMY CYJIl Ta MOJIUBICTb PO3IJISAY CIpPaBU UM
cynoMm. Kpim Toro, 3HOBY K Taku, MJI€ThCS MPO 3aCTOCYBaHHS HEOOIPYH-
TOBAHO PI3HOTO MiAXOMy MO0 BUPIIICHHS MUTAaHHS MPO BLABIA CyAmi AJs
YYaCHUKIB CIIPaBH, SIKI 3HAXOJATHCS y PIBHOMY MPOLIECyaIbHOMY CTaTycl,
BUKJIFOYHO Yepe3 KIJIbKICTh CYJIIB Y CyJi @00 yac 3asiBJICHHS BIABOY.

OdeBuAHO, 11O 3aMPONOHOBAHI 3MIHM MalTh Ha METI 3MEHIICHHS
CTPOKIB CYJOBOTO PO3TJSiAY CIpPaBU Ta MONEPEIHKEHHS 3JIOBKUBAHHS
MpolleCyaIbHUMH TTpaBaMH, BTIM BOHU TaKOK MalOTh OYTH OILIIHEH1 3 TOUKHU
30py MPUHIMIY MPOMOPIINHOCTI, SKUW BUMarae, 1mo0 BXUTHHA 3axing OyB
CIIIBMIPDHUM 13 TIOCTAaBJICHOK METOI0, TOOTO NPOMOPIiHHMKA iH. SKkiIo
MUTAHHS PO BB CYIi BUPIMIYETHCS CYICIO, IKOMY TICH BiJBiJ 3asiBIie-
HUM, TO Yy TaKOMY BHUIIQJKy, MEPECIIAYIOUN METY MPUCKOPEHHS PO3TIISAY
CIpaBH, MM 1M030aBIsIEMO YYaCHHKIB CIIpaBU TapaHTIA MpaBa Ha pPO3IJIS]
I[LOTO MUTAHHS HAJICKHUM CyJO0M, [0, Ha HAIl TOTJISII, MOPYIIY€E MPUHIIATT
MPOMOPIIAHOCTI Ta MPABO HA CIIPABEIJIUBHUI CYyOBHUM PO3TIISA y [IUBLUILHUX
CripaBax, HaJalOud PI3HMN OOCAT TpolleCyallbHUX TapaHTiii ocolaM, sKi
OMMHWINCS Y TOTOXHIHM CUTYaIlil BUKIIOYHO Yepe3 CTPOKH M0/1aui 3as1BU PO
BiZBi cyi. HaromicTe mpaBwiio mpo BiICYTHICTh HEOOXITHOCTI mepemadi
MUATaHHS PO BiJIB1 CYI1 Ha PO3IJIS 1HIIIOMY CY/JI1, KIIO Ha Yac TOJaHHS
TaKoi 3asBH BUPIIICHHS MUTAHHA TPO BIABIA Cy[Il y CyAl 3A1MCHIOIOTH
MPABOCY ISl MEHIIIE TPHOX CYJUIIB, Ha HAII TOTJIS, MOKJIaJae HaJAMIpHUN
TATap Ha y4aCHUKA CIpaBH, KWW Mae€ BIAMOBIJIATU 3a Te, IO JEp)KaBa HE
cripomorJacs 3a0e3MeUnTH HaJekKHY KUTBKICTh CYJIB Y Cyl, 1 TAM CaMUM
BIH ONUHSETHCS Yy CUTyallll TipuIid, MOPIiBHAHO 3 oco0amMu, 4ui CIpaBu
PO3TISIAIOTECS CyJIaMu, JIe TIpalfoe Oibiie 3a Tpu cyaai. Taka cutyarlis €
HEMPUITYCTUMOIO, OCOOJIMBO, 3BaXKar0UM Ha (yHIaMEHTaJIbHE 3HAYEHHS Ta
HACJIJIKM HETPaBUJIILHOTO 3aCTOCYBaHHS MPOIEAYPH BIABOLY CYI, aJiKe
BiANOBiAHO M0 I1. 2 4. 3 ¢T. 376 Tam. 2 u. 1 ct. 411 LIIK oxniero 3 000B’ 13-
KOBUX MIICTaB ISl CKACyBaHHS CYJIOBUX PILIEHb CYJIIB HWKYMX 1HCTAHIIN
MiJ Yac amnessiiifHoro ado KacaliifHOro Meperjsay € MOPYIICHHS HOPM
MpOLIECyaIbHOTO TIpaBa, IMOB’s3aHE 3 TUM, IO B YyXBaJieHHI CYyJ0BOTO
pimeHHst OpaB y4acTb CyAJis, SKOMY OyJio 3asiBI€HO Bi/BiJ, 1 MiACTaBU HOTO
BIJIBOJly BH3HAHI CyJOM amelsiiiiHoi abo KacarmiitHoi 1HCTaHIli OOTpyH-
toBaHuM (IlyBina, 2022).

[To-ueTBepTe, cuTyarlisi 3 MPOIEIYyPOI0 BUPIMICHHS MUTAHHS IPO
(camo)BI1BIJI HA PIBHI HAIlIOHAJIBHOTO MPABONOPSAIKY TAKOXK yCKIAAHIOETHCS
BIJICYTHICTIO MOXJIMBOCTI OCKApKEHHS CYZ0BOIO PillIEHHS, IOCTAHOBJIEHOTO
3a HACHIJKaMH PO3MJISIAY 3asBU MPO (CaMmo)BiBII CYyIl y CyIl BHILIOT
iHcTanmii. Lle akTuyHO CBIAYMTH MPO BIACYTHICTH HA HALlIOHAILHOMY PiBHI
e(eKTUBHUX 3ac0o0iB MPAaBOBOIO 3axXHCTy IMpaBa Ha pO3TIS] CIpaBu
HEYNepe/HKEeHUM CYyJ0M Ta HEMOKJIUBICTh BUIIPABJICHHS CHUTYaIlil CyJI0M
BUIIO1 1HCTAHIII1, HA IO TAKOX 3BEepTa€ yBary y cBoix pimennsx €CIII.
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[IpukMeTHO, 110 OKpecieHl BUILE MIIXOAd, BUPOOJIEHI y MPaKTHIIL
€CIUI, Takox cyrosnocHi 3 3ayBaxkeHHsMH GRECO mono Ykpainu
CTOCOBHO TpoIieaypu (camo)BiIBOLY CyAaiB. 30kpeMa, y JIOMMOBHEHHSX 10
JPYroro 3BITY-OI[IHKU BIAMOBIHOCTI YeTBEPTOro payHy OL[IHKH MICTUThCS
Pexomenmarist XVIII, BignoBigHO 10 siKOi "HEOOX1IHO 3a0€3MeUnTH, 11100 B
yCiX MPOBAKEHHSIX yC1 pillIeHHs PO BIABILA Cy 1 puiiManucs 6e3 oro/ii
y4acTti Ta Morau O0ytu ockapxkeHi" (GRECO, 2024). [{ns nporo HeoOXiaH1
3MIHU JI0 3aKOHOJIABCTBA, IO 3aKPIIUTIOIOTH TakKi TapaHTii: a) Cyali, MOA0
SKUX 3asBJICHO BIJIBiJl, 3aBXJM TOBUHHI OyTH BHUKIIIOYEHI 3 MPOIECY
OPUKAHATTS PIIIEHHA NP0 X BiABiA @00 YCYHEHHS BiJl y4acTi B KOHKPETHOMY
MPOBAKEHHI 3 METOIO 3a0e3MeyeHHs] 00’ EKTUBHOCTI Ta HEYNEPEIKEHOCT1 Y
nporieci IPUUHATTS pillieHb; 0) 3 Ti€i caMOi MPUIMHU HEOOXITHO 3ampoBa-
JUTH MOXKIIMBICTh OCKAp>KEHHS DIiIllIEHb 32 pe3yjbTaTaMH 3asiB MPO BiJBiJl
(OKpeMO BiJ MOMJIMBOCTI OCKap>KEHHS PIlIEHb MO CYyTi CIpaBH, fKa BXKE
nepeadadena 3akoHogaBctBoM) (GRECO, 2024).

3. (Camo)BinBin y pasi koJjieriajJbHOro po3rJsily CripaBu

Amnamniz npaktuku €CIJI moao npouexypHIX MOMEHTIB BUPILICHHS
NUTaHHS PO (CaMo)BIABILA CY U1 y BUMIAAKY KOJIET1adIbHOTO PO3IIISIAY CIIPaBU
JIO3BOJISIE 3POOUTH BHCHOBOK TIPO JOIIBHICT PO3PI3HEHHS BUMAAKIB, KOJIH:
a) BIABIJ 3asBJICHO JIMIIE OAHOMY CyJIi, 0) BIABIJ 3asBIEHO ICKITHKOM
CyansiM a00 BCbOMY CKJIAIy CYIy.

VY npaktuii €CII € gekinbka crpas, y skux €CIJI 6e3nocepennbo
TOPKaBCS MPOLEAYPHUX ACTIEKTIB BIIBOAY CY/IIB Y BUMAAKY KOJIET1aIbHOTO
posrisiny crpas. [lepmmmu 3 Takux cripaB cranu crpaBu "A. K. v. Liechten-
stein" (2015, July 9) Ta "A. K. v. Liechtenstein" (Ne2) (2016, February 18),
B KUX 3 PI3HMX IiJIcTaB OyJIu 3asBJICHI BIIBOJIU I SIThOM CYJISIM KOHCTH-
TYIIHHOTO Cy[y, IO PO3TJsSAalvd CHpaBy 3asBHUKA. [IuTaHHS TpO BiJBiX
BUPIIIYBAJIOCS 32 TaKOK TPOIEAYPOIO: HYETBEPO CYIIIB MO uep3i
00roBOPIOBANIM Ta MPUUMaNH PIMICHHS II0JI0 BIBOAY IT'SATOTO CyIal Oe3
y4acTi OCTaHHbOTO. BiAMOBIIHO 0 PE30JIIOTHMBHOI YaCTUHU YXBajH IPO
BITMOBY y 33JI0OBOJICHHI 3asiBU MPO BiABI/ PIICHHS 1100 BCIX CyIIiB Oyio
OPUMHATO M’AThMa CyAJIIMM, NMPO BIABIJ SKUX MPOCHUB 3asBHHUK. Po3riis-
narouu 3a3HaueHy crpaBy, CCILI 3ayBaxuB, 1110 KOJHA 13 BKa3aHUX 3asB-
HUKOM Yy 3asBl IO BIJBIJ MijJcTaB He OyJia HAaCTUIBKM BaroMoro, o0
MOPOJINTH CYMHIBU B YIIEPEKEHOCTI CYJIiB, OHAK Y il CrpaBi MATAHHS
BUHHMKAE came MO0 MPOIEIypU BUPINIEHHS MUTAHHS TPO BIABIA CYJII.
3 00CTaBUH CIIpaBU BUILIUBAE, 10 MATAHHS PO BIJBI CY/1 BUPILTYBAIOCS
IHITUMU YOTHpMa CYIJISMHU, SKUM TaKoXX OyJ0 3asBIIEHO BiJIBiA, IO
BUKJIMKA€ JCKUIbKa 3ayBakeHb. [lo-mepie, Takuil MOPSI0K OCOOJIUBO
CTaBHTH IT11 CYMHIB HEYTEPEHKEHICTh CY/I/IB, SKIIO OJTHAKOBI M1JCTABH IS
BiIBOly OyJiM 3asiBJ€HI JUId CyJJi, NMUTaHHS PO YNEPEeIKEHICTh SKOTO
PO3TIISAIAETHCS, TA THITMX CYJJIIB, SKI BUPIIIYIOTh MTUTAHHS IIOJ0 BiJBOIY.
VY Takiit cutyarii Cyasl, SKAM 3asBJICHO BIJBIJ 3 THUX K€ MHUTaHb, MOXYTh
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pO3rsAaTUCs SIK Taki, IO MO CyTl BUPIIIYIOTh MUTaHHS 1 1OAO0 BIABOIY,
3asBjeHoro mpo HuX camux. [lo-apyre, €CIJI y it cripaBi 3HOBY TiKpec-
JIO€, M0 Y BUMNAJAKY, KOJHM Bi/IBi € HEOOIPYHTOBAaHMM Ta BMOTHBOBAaHUU
3arajJibHUMU a00 aOCTPAKTHUMH IM1ICTaBaMU, a TOMY MOKE BBa)KaTUCS 3JI0B-
YKUBAHHSAM MIPOLECYaIbHUM MPaBOM, TO PO3IJIAJl 3asBU CAaMUMH CYIJSIMH,
SKUM OyJIO 3asBJICHO BiJBiJI, HE € HecyMicHUM 13 1. 1 c1. 6 €EKIL V mii
crpaBi yacTuHi cy/yIiB OyB 3asBICHUN BIJBIJ 3 OJHAKOBUX IIiJICTaB,
a yacTuH1 — 3 pi3HUX. 3a Takux ymoB €CIIJI niiiioB BUCHOBKY, 11O CYJ/Ii,
SKUM OYJIO 3asBIIEHO BiJ[BiJl 3 OJIHAKOBHX IIiJICTAB, MOPYUIWIA BUMOTH
HEyNepeHKEHOCT], BUKOPUCTABIIH 3a3HAa4€HY MPOLEYPY BUPILICHHS MTUTAHHS
Mpo BIJABIJ, aJkK€ BCl BOHU MpPHUIMaIM PIIMIEHHS MO0 MOJAaHUX 3asB MPO
BIJIBIl Ha OJHAKOBHMX IiJCTaBax, i, SK HACTIJOK, MO CyTi, BHUPIIIyBaJu
MUTAHHS 1 100 CBOTO BiABOAY TakoX. [lopylieHHs Heynepe»KeHOCT1 Cyay
TaKOX MIJCHIIOETHCS THM (PAKTOM, 1110 CY/JIi, MTUTAHHS PO BB SIKUX II1€
He OyJio BHpIllIeHe, BCe K Opaliy y4acTh y PO3TJIsA/l MUTAHHS II0JI0 3asiBU
npo BiABiA iHmUX cynniB (4. K. v. Liechtenstein, 2015, July 9; 4. K. v.
Liechtenstein (Ne2), 2016, February 18).

VY mi copasi €CIUI migkpecnuB e OauH HAABAXKIUBUM €JIEMEHT
OIIIHKH IIPOLIETYPH B1JIBOY CYAJI1B — MOXKJIMBICTB Mepeiadl 3asiBU MO BiABI
Ha PO3IJIs THIIN KOJIeTli CyIiB IJisl yCyHEHHs cyMHiBiB 3asiBHUKA. €CILJI
3ayBaXKye, 1110 3asiBM PO BiJIB1 HE TIOBUHHI Mapaji3yBaTH MPaBOBY CUCTEMY
nepskaBu-BianoBigava. llel acmekt HaOyBae OCOOIMBOrO 3HAYEHHS, KOJU
HIeThCs PO CyJM OCTAHHBOI 1HCTAHIII] Ta KOJH PIllIEHHS MPO 33J0BOJICHHS
YH BIIMOBY Y 3aJIOBOJICHHI KJIOMIOTAHHS MPO BIJBIJ HE MOXKe OyTH OcCKap-
XKeHe. SIKIIo CTOpoHa y CHpaBi 3asBIIs€ BiABIA 0Apa3y BChbOMY CKIIATy Cy1y,
TO 1€ MOXe OyTH pO3LiHEHE SIK CIpoba mapani3yBaTd 3IIHCHEHHS MpPaBoO-
CyAasi Ta MOXe OyTH 1HIUKATOPOM 3JIOBKMBAJIbHOI MOBEAIHKA CTOPOHHU.
[IpoTe y 1 crpaBi 3asBHUK MOCUJIABCS HAa YMCEIbHI MIJCTaBU, Ha SIKUX
Oa3yBanucs WOro MIpKyBaHHS MO0 YMHEPEIKEHOCTI CYAJaiB, 3a3Ha4eHi
migcTaBu OyJM BU3HAYEHI KOHKPETHO IIOAO0 KOXHOTO CyIAl Ta Oynu
JIOCTaTHbO KOHKPETHUMH, & TOMY HE MOXYTh BBa)KaTUCS 3JIOBKHBAHHSIM
npaBa. Binrak, me OoJHUM CYTT€BUM MOMEHTOM JJisi KOHcTartamii (akty
nopyweHHs 1. 1 cr. 6 €KIUJI crana Henepenada po3risiy MUTAHHS PO
BIJIBIJl CyJJIi Ha PO3TJISI 1HINIA KOJIETii 32 HAsSBHOCTI TaKOi MOMJIMBOCTI
(4. K. v. Liechtenstein, 2015, July 9; A. K. v. Liechtenstein (Ne2), 2016,
February 18).

VY HewoaasHiil cripasi "Doynov v. Bulgaria" 3asBHUK CKapXUBCS Ha
NOPYIICHHS TapaHTIi HEYNEepeIKEHOCT1 Cyly TP po3rJisial ciipaBu Buium
aIMIHICTPaTUBHUM CYZIOM Y CHpaBi MPO BIAIIKOAYBaHHS IIKOIW, 3aBAAHOT
nopyuieHHsM mnpaBa €C, ne oaHuM 13 BiAmoBigadiB OyB BepxoBHui
aIMIHICTpaTUBHUN CyaA. 3asBHUKOM OYJIO 3asBJICHO BiABIJ BCIM CYIISIM
[LOTO CYAY IiJI 4ac MPOBAHKEHHS 11010 MEPErIIsAy CyA0BOTO PIICHHS CyAy
HUKYO01 1HCTAHIIT Ta MOJIaHe KJIOMOTAHHS PO Mepeaady CIpaBu HAa PO3IIIS
BepxoBHoro kacamiifHOTO Cyay, 110 OyB HaWBHUIIOIO CYAOBOIO 1HCTAHIII€IO
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B IMBUILHUX CIIpaBaX. 3a3HaueHe KJIOMOTAaHHS OyJI0 PO3IJISTHYTE Ta BIAXUIICHE
BepxoBHUM aaMIHICTpaTUBHUM CYJIOM 4Yepe3 BIACYTHICTh MIACTaB s
BIIBOJIy CYI[IB, MepeadadyeHuX HaIllOHAJbHUM MPOILECYabHUM 3aKOHO-
JTAaBCTBOM. YXBAJIOIOUM CBOE PIllIeHHsS y crpai, BepxoBHuil agmiHicTpa-
TUBHUN CyJ| Cepe/l 1HIIOrOo 3ayBakuB, IO 1. 2 ¢T. 7 3akony "IIpo Bimmo-
BIJJAJIbHICTB JI€pP)KaBH'", 3TITHO 3 SKUM CyJ, J0 SIKOTO IOJAHO IO30B IPO
NPUTSITHEHHS /0 BiAMOBINATBHOCTI, B SIKOMY BIH CaM € BiAMOBilayeMm,
MOBUHEH TEPEIaTH CIPaBy 10 HAWOIMKYOTO Cyay TOTO X PiBHS, HE 3aCTO-
COBYETBHCSI JO0 BEPXOBHUX CY/IIB, OCKUIbKM HAWBHINA I1HCTAHI[IS KOXHOTO
pIBHSl IOPUCIMKINI € €IUHOI 1 HEe MoXKe OyTu 3amiHeHa. Kpim Toro,
BepxoBHuii aagmMiHICTpaTUBHUH CY/[l 3ayBa)KUB, 10 HEYTIEPEIHKEHICTh CKIIaTy
Cyay, IO PO3TJIA/IaB CIpaBy, HE MiJIsAraiga CyMHIBY, OCKIJTBKH JKOJCH 3 HOTO
YJIeHIB HE BXOJWB /O CKJIaAy CYyAy, SKAW YXBaJIUB PIIIEHHSA Yy CIpaBi
3assBHUKA, 11100 BIAMOBIAHOCTI sikoro nmpaBy €C 0yJio mocTaBjieHe MUTAHHS.
€CIUJI, yxBaior4M pillleHHs y Il cripaBi, KOHCTAaTyBaB BiJICYTHICTh
nopymensas m. 1 cr. 6 €KIUI sk y ¢akti po3risiay 3asBU BiAMOBIAHUM
CKJIQJIOM CyAY, TaK 1y MOPSIKY IPOIeypy BUPIMICHHS MUTAHHS PO BiBIX
CyAJiB, 110 po3risiganu cipaBy. Aprymenta €CILI y miit cipaBi 3BoguIuCs
710 TAKOTO:

a) TO (axT, o CyIi, IKi pO3TISAATN CIIPABY, PALIOIOTh Y Bepxos-
HOMY aJIMIHICTPAaTUBHOMY CYyJl, HE CBIIYUTH MPO HASBHICTh iX O0COOMCTOT
yIepeaKeHOC T,

0) cyaui, sIKl BUHECIIH PIMIEHHS II0JI0 MO30BY 3asiBHUKA, HE OyiH
TUMHU CAMUMU CYJJIIMH, K1 YXBAJIWIM PIIIEHHS MIPO 3aTPUMaHHS 3asBHUKA,
sKe, Ha JYMKY 3asiBHUKa, HE BianoBigano npary €C;

B) 3as1Ba MPO BI/BIJ cTOCYyBajacs BCiX cyaaiB BepxoBHoro agmiHicT-
PaTUBHOTO CYy/1y 1 3T1JHO 3 MPOIECYaTbHUM 3aKOHO/IaBCTBOM 3asiBa HE MOTJIa
OyTu nepeaaHa 0 CyAy BUIIOI 1HCTAHIII a00 10 Cy/AJIIB TOTO CaMoro cynay,
AK1 He OyJM 3allydeHi A0 i1 po3riisny, aipke y [bOMY CyJi OyJio Juiie ABl
naJiaTé 1 came Japyra mnanata, sSKiii Morio Ou OyTH mepenaHe i po3TIIsLy
MUTaHHS TIPO BIJIBIJ, 1 YXBaJiWja pIllICHHS, B SIKOMY, Ha AYMKY 3asBHHUKA,
Majio micie nopyuieHHs npaBa €C, Tomy 3asBa Mpo BIJBIJA 3arajioM Hecja
PU3UK MMapaii3yBaTu CyJIOBY CUCTEMY JIepKaBU-BIIOBIAaua;

T') )KOJH1 00CTaBMHU HE BKa3yIOTh Ha T€, IO CY/I/1 BiirpaBaiu Oy/Ib-
SKY pOJIb y IIpeICTaBHUITBI BepX0oBHOT0 aIMiHICTPATUBHOTO CYyTy SIK BiJIIO-
BiJlaua y CIIpaBi, OCKUILKU HOTO MPEICTABHUIITBO 3/11HCHIOBAB IIITATHUI FOPUCT,
SIKHI MpalioBaB y il yCTaHOBI;

1) CyMH, SIKI TiISATaTy BHUILIATI y pa3i 3aJ0BOJICHHS T030BY 3asB-
HUKa, Oynu mependadeHi OKpeMoro OI0HDKETHOIO CTATTEIO 1 HE BIUTUBAIM Ha
OIO/KET caMoro Cyay, BiATak pimeHHs BHUIOro agaMiHICTPaTUBHOTO CYyIy
HE MOTJIO MaTH Oy/b-SIKUM BIIUB HAa BHHArOpPOAY CY/IIB, SIKI PO3IJISAAIN
cripaBy, ixHI yMOBU Tpami abo ¢QyHkiionyBaHHs cyay (Doynov v.
Bulgaria, 2025, April 1).
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3a3HavyeHa cIpaBa Mae BEJIMKE 3HAUYEHHSA JJIs YKPaiHChKOI MPaKTUKU
SK 3 TIOTJISIYy BUPOOJICHHSI KJIFOUOBUX AaCMEKTIB JIA OIIHKUA MpOLEIypy
BiJIBOAY CYyAJiB (30KpeMa MiJCTaBHOCTI/OE3MMiICTABHOCTI 3asBH PO BiJBI/,
HassBHOCT1 MOJKJIMBOCTI OCKAp>KE€HHSI CYJIOBOTO PIIICHHS 3a pe3yjbTaTaMu
pO3MIsAYy 3asBU MPO BIABIA CyJIl Ta BMOTHBOBAHOCTI TaKOTO PIIICHHS:),
Tak 1y OUIbII MIMPOKINA mepcrnekTuBl BeTymy no €C, amxke y Hiid mopy-
IIYEThCS MUTAHHS PO B3a€MOJIII0 HAIllOHAJIBHOTO TpaBa Ta mpaBa €C.
[IpukmeTHO, 110 Y CBOEMY pimieHHi y 111 cripaBi €CIJI Takox mocunaeThes
Ha MPAKTUKYy HaIllOHAIBHUX CY[IB, /€ aHAJOTIYHE MUTAHHS I0J0 HEyIlie-
PEIDKEHOCT] Cyly HAWBHUINOI IHCTAHINI MpU PO3TIISAAL Ii€l KaTeropii crpas
pO3riIAaiocsd Ha pIBHI BEPXOBHHMX Ta KOHCTUTYLIMHMX CY[IIB JEpiKaB —
yneHiB €C. €CIUI miakpecnroe, 1m0 A0 aHAJIOTIYHHUX BHCHOBKIB IIOJO
BIJICYTHOCTI MOPYILIEHHS BUMOTH HEyHEepeLKEHOCTI Cydy y Wil Kareropii
cnpaB ginum Takoxk Koncruryuiiinuii cya bensrii y cBoemy pilieHHI Bix
23.02.2017 p. (Ne29/2017), JlepxaBHa pama PpaHiiii y cBOeEMY pillIeHH]
Bix 01.04.2022 p. (9-ta ta 10-ta nanaru, o6’ ennani, 443882), Ta BepxoBuuit
cya Hinepnannis y pimenni Big 21.12.2018 p. (17/00424; NL:HR:2018:2396)
(Doynov v. Bulgaria, 2025, April 1).

[TopiBasiaus cripaB "A. K. v. Liechtenstein", "A. K. v. Liechtenstein" (Ne2)
ta "Doynov v. Bulgaria" n03BoJjsie BACHYBAaTH, 1110 Y BUMIAJAKY KOJIET1aJIbHOTO
pPO3TIISy CHpaBH, OCOOJIMBO B CyJi HAWBUINOI IHCTaHIli, I€ OJIHUM
KpUTEpIEM 71l OIIIHKM TPHHHATHOCTI TPOILEAYPH BIJIBOJY CIYTy€ TaK
3BaHUM "PU3MK MapaiizyBaTu CyJ0BY CUCTEMY JepkaBu-Bianosigaua". [lpu
ominI 3a3HaueHoro kpurepito €CIIJI 3aramom BaaeTbes 10 aHANI3y KOHK-
PETHOI CUTYaIIi1 3 TOUKH 30py TOTO, uM Oyjia HasBHA HA HAI[IOHAJTLHOMY PiBHI
MOJIMBICTB TIEpeIayi MUTAHHS IIPO BiJIBI CYAIIB 1IHIIIOMY CKJIady Cyay, abo
XK Taka MOKJIMBICTb Oyja BIICYTHs, 30KpeMa y BUIAJAKY, KOJIH BIABIA
3asBIIIETHCS BCIM CYAJISIM Cyly HaWBHUIIIO1 CYJJOBOi 1HCTAHIII].

3a3HaueHUM MiJAX1J CYTOJOCHHM 13 BIJIOMUM Y 1HO3EMHHX IPaBO-
nopsakax '"mpaBuwioM HeoOXinmHocTi" (rule of necessity), o Moxe OyTu
3apTUKYJIBOBaHE Yepe3 (GopMyiry "SKIO BCi CyJll MAlOTh KOH(MIIKT, TO HIXTO
roro He mae" (Lysina, 2022). Hanmpuknaa, y nuBiisHOoMYy nporeci CHIA
Take "MpaBuiIO HEOOX1THOCTI" JO3BOJIAE CyAJl PO3TIAIATH CIpaBy, HE3BaA-
YKAIOYU Ha HASIBHICTh KOH(IIIKTY 1HTEpPECIB, SIKIO HOT0 YCYHEHHS YHEMOX-
JHMBIIOBATUME TaKUil PpO3IJISA B3arajii, 30KpeMa, KOJIH KOXEH 13 CyJIiB
BepxoBrnoro Cyay mae KOH(JIIKT 1HTEpECIB, CyJl BCE K TaKH Ma€ IMpaBo
posrisinaty ciupay (Croy, 2019). Po3’ssicHeHHs 11010 rpaBuia HE0OX1AHOCTI
TaKOXX MICTATbCS y baHramopchkux MpHHLIMIAX TOBEIIHKH CYIIB,
BIJIMOBIIHO /10 SIKUX CYIJs HE MOXe OyTH BIJICTOPOHEHUH BIJ yd4acTl y
PO3IJIIAIl CTIPaBH, AKIIO KOJAHUN IHIIKUK CyJ HE MOXKe OyTH MPU3HAYSHUH 115
posrasiy uiei cnpasu (The Bangalore Principles of Judicial Conduc, 2018).
30Kkpema, MOKHA TOBOPUTH TPO T€, IO TAKUM CBOEPITHUM YHHOM IPABUIIO
HEOOX1THOCTI 3HAMIIIJIO CBOE 3aKPIIUICHHs 1 Y baHrajgopchKux MPUHIIAIIAX
HOBEJIIHKU CYJ|JIiB, a BIITAK BOHO HA0YJIO CTaTyCy MI>KHAPOAHOIO CTaHAAPTY
(Ilysina, 2022).
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Criz 3BepHYTH yBary, 110 Ha piBHI HaI[lOHAJTHLHOTO 3aKOHO/IAaBCTBA Ha
BiJIMIHY BiJl OJTHOOCOOOBOTO PO3TJIISAY CIIPaBU MUTAHHS MPO BIIABII CYIIIB
IpHU KOJErialbHOMY PO3TJISl CHpaBH, HA MEPUIMIl MOTJIAJ, BPETyJbOBaHE
OJIHAKOBO y BCIiX MPOIECYAbHUX KOJEKCaX, a/pkKe PO3TIIA] MUTAHHS PO
(caMo)BiaBIJl MPU KOJIETIATLHOMY PO3IJISI/IL CIIPABH 3A1MCHIOETHCS CKIIAIOM
cyay, mo posrisanae crupany (4. 3 ct. 81 KIIK, ct. 40 LIIK Ykpainu, ct. 39
I'TIK Ykpainu, ct. 40 KAC Ykpainn). [lopsn 3 uum, Ha MOPSIIOK BUPIIICHHS
MUTaHHS TIPO BIABIA CYyIJl MPU KOJET1aIbHOMY PO3TJIS/l CIpaBH BILIMBAE
TAaKOXK perjaMeHTallisl TOPSAKY BIIBOAY CYIIIB MPH OJHOOCOOOBOMY
PO3TIISi CIIPaBH, 30KpeMa HAEThCs PO Pi3HI HACTIIKY Y BUIMAJKY BIIIMOBU
y 3aJI0BOJICHHI 3asBH IPO BIABIA MpPHU KOJET1aJbHOMY pPO3IJISIIl CIpPaBH 3a
LIIK Ykpainu, ['TIK Ykpainu Ta KAC Ykpainu nopiBusizo 13 KITK Ykpainu.
Tak, cynu amensmiiHOI Ta KacaimiiiHO1 1HCTaHIli Y BUMAIKY, KOJU TpH
KOJIETIQJIbBHOMY CKJIAl Cydy KOJETisi CyAliB JOXOJIUTh BHUCHOBKY IIpPO
BIJICYTHICTh MiJICTaB JIJIsl (CaMoO)BIABOMAY, CIpaBa MEPENA€ThCsl HAa PO3TIIA
IHIIOMY CyAJll LbOTrO X cyAy. BoaHouac yepes3 BIJICYTHICTb aHAJIOTI4HOL
HOPMHU y KPUMIHAJBLHOMY CYAOYMHCTBI amessiiiHi cyau, KpuminansHuii
Kacaliiuuii cyn y ckiasi Bepxosnoro Cyay Ta AnensiiiiHa nanata Buioro
AHTUKOPYIIIHHOTO Cyqy YKpaiHW HE NEepenarTh CIpaBy Ha pO3IJIS
IHIIOMY CYJJ1 LIbOTO X CYIy 3a aHAJIOTIYHUX yMOB. Bintak, BUHHKae
NUTAHHA MIPO T€, UM PaIliOHATBHO B3araii 3A1MCHIOBATH TaKy nepeaady npu
KOJIeT1aJIbHOMY PO3TJISiIl CpaBH, Ha MiAcTaBi aHanizy npaktuku €CITL

Ha nam mormsia, miaxiz, uio iCHy€ B [IUBUIBHOMY, TOCIIOIAPCHKOMY Ta
aJMIHICTPAaTUBHOMY CYJOYHHCTBI, € MEPEOOTIHKEHUM 1 HOr0o MalOiMOBIPHO
MOKHAa BHM3HAaTH OOIPYHTOBAaHMM 3 OISy Ha Te, 110 METO Mepenayi
NUTAHHA TPO BIJBIJ CYyAJI HAa PO3MIIAJ IHIIOMY CYAJII PU OJHOOCOOOBOMY
pO3MJISAl COpaBU € 3a0e3MedeHHs il aKCiOMHM LMBIIBHOTO CYJAOYHMHCTBA
"HIXTO HE MOXe OyTu cyjaero y BiuacHiii cmopasi”. [Ipore y Bumaaxy
KOJIET1aJIbHOTO PO3TIISY CIPAaBH B CyJlaX BUIMUX 1HCTAHIIN, KOJU MATAHHS
Ipo BIABIA OJHOTO 13 CYAJIB BHUPINIYETHCS HE JIMIIE HUM CaMUM,
HEOOXIJTHICTh y JOJATKOBUX TapaHTIAX y BUIJIAL Mepeaadi CIOpaBH Ha
pO3TJIsi 1HIIOMY CYAJI MICHsS TOTO, SIK KOJIETisA, sSKa PO3TJsae CIpaBy,
BiJIMOBHMJIA Y 33JI0OBOJICHHI BiTBOAY CY/IJli, BUIAETHCS 3aiiBOIO. 3BaXKAIOUU HA
3a3Havy€He, HA HAIl TMOTJIAJl, Y BUIAJIKY KOJET1albHOTO PO3TJIsy CIPaBH Y
cyJax amemsuiiHol Ta KacalliitHOi 1HCTaHI[IA MUTaHHS MPO BiJBiA OJHOTO 3
CYAJZIIB Ma€ BHUPINIYBATHCS KOJETiallbHO CKJIaJ0M Cyay, IO PO3IJsiaae
cripaBy, 0e3 repeaadi CrpaBy Ha PO3IJISLA 1HIIOMY CYJ1 Yy BUMAIKY, KOJIU
KOJIETis Jiii[ile BACHOBKY MPO BiJICYTHICTb MIiJCTAB JJIS BiIBOAY.

binbm ckIagHUM BUIMAJKOM € CHUTYyallli, KOJH BIABIJ 3asBJICHHI
BCHOMY KOJIETIAJILHOMY CKJady CyAy a0o ojpa3y JEKUIBKOM CYIISM.
[TpoananizoBani pitenas €CILI 3 1boro nuTaHHs HAIITOBXYIOTh HA IyMKY
PO HEOOX1JHICTh 3a0e3MeueHHs OUIbII BUCOKMX CTaHJAPTIB A0 MPOLELypHU
BUpIIIEHHS THUTAHHSA MpPO BIABIA CYIAIB NHpU KOJETIAJIbHOMY PO3TJISIL
CIIpaBH, SKIIO TAaKWKM BIABIJ 3asBICHUN JCKIILKOM a00 BCIM CYIsIM, IO
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po3risanaTh ciupasy. [lonpu 3a3HadueHe, Ha HAIl MOTJIAT, Y TAKOMY BUIAAKY
y TpoIecCyalbHUX KOAEKCAX CIIJl 3aKpilUTH MPaBHIO, SKIIO 32
pe3yJibTaTaMH pO3IJIsAY MMUTAHHS PO BIJB1J KOJIET1s AIMIIIa BUCHOBKY PO
HEOOTPYHTOBAHICTh 3asBJICHUX BIJBOJIIB, TO 3a3HAYCHE MHUTAHHSA Mae
nepenaBaTucs Ha po3riisi]] IHIIOMY CKJIaay CyAy, IO 3a0e3NeYuTh OTpHU-
ManHs BUMOT 1. 1 cT. 6 €KIIJI Ta BUpIIUTH MUTAHHS 1IOJ0 JETITUMHOCTI
y4acTi y pO3DJIsiii MUTAHHS MO0 BIABOAY CYIIB, SKUM CaMUM OyJio
3asBJICHO BIABIA y I cmpaBi. Y I[bOMYy KOHTEKCTI 3MiH MOTpeOye
KpUMiHaJbHE TPOIECyabHE 3aKOHOAABCTRO.

BucHoBku

VY pe3ynbTari aHai3y HallOHATBHUX TMpoueayp BiaBoay cyaais €CIII
c(hopMyJIIOBaB TEBHI CIIJIBHI MiAXOAHU, 0 MOXYTh OyTH 3BE/ICHI 30KpeMa:
a) SKIIO 3asBa MPO BIABIJ € OOTPYHTOBAHO, MICTUTh KOHKPETHI Ta pelie-
BaHTHI Ii/ICTaBH, BBAYXKAETHCS, IO OUTBIII rapaHTii HAAAIOTHCS Y pasi, KOJIU
MUTaHHS TPO BIABIA CyJl MPU OJHOOCOOOBOMY PO3TJISAI CIpPaBH Iepe-
JAETHCSL HA PO3IJIA] 1HIIOMY CyJai; O) AOMyCTUMHUM BBAXa€ThCS PO3IJIS]
MATaHHS TIPO BIJBI CaMUM CYJIJICI0, SKOMY TaKWW BifBiJ Oyso0 3asBIICHO,
SKIIO TMIJCTABU BIJBOJY € SBHO HEOOTPYHTOBAaHUMH a00 3aHAATO a0CTPaKT-
HUMH, 110 MOXe OyTH KBadi(ikoBaHE SK 3JIOBKHBAHHSA MPOLECYaTbHUMU
MpaBaMH; B) CYJIOBE PIIICHHS, SKUM BUPIIIYETHCS MUTAHHSA PO 3aJ0BO-
JeHHd abo BIAMOBY Yy 3a/I0BOJICHHI 3asiBU MPO BiABIA Cyadi, Mae OyTH
BMOTHUBOBAHUM; T') 3asIBHUKOBI Mae OyTH HaJlaHa MOXKJIUBICTh OCKap)KEHHS
CyJIOBOTO pIIICHHS 3a pe3yJibTaTaMH PO3IJISAYy 3asiBU MPO BIABIA CYIUIL;
1) IPU KOJIET1aIbHOMY PO3TJISi/Il CripaBu B ¢yl HaiBumoi iHctaniii €CILI
3BEpTaE yBary Ha Te, 4 Oyja y BUMNAAKYy 3asBJICHHS B1BOJY KUIBKOM a0o
BCIM CyJISIM HaWBHIIOT CYJIOBOI IHCTAHI[IT MOKJIUBICTh TIEPEIaTH 3a3HAUCHE
NUTAHHS HA PO3TJISL IHIIOMY CKJIay CYyAY; €) Y BUMAAKY 3asBJICHHS BIIBOIY
BCIM CyJIsIM CyJy HaWBWINOI 1HCTAHIIi, TPHU OI[HIl JOTPUMAHHS BHUMOT
Heynepemkenocti cyay €CILJI 3Beprae yBary, 4 He MPU3BEIE 33 JOBOJICHHS
TaKoro BIJIBOJly 3 ypaxyBaHHSM MpaBuia HEOOXITHOCTI 10 (aKTUIHOL
napasizalii CyJJOBOTro po3riisiy y CIpaBi 3asiBHUKA.

BpaxoBytoun mnpaxktuky €CIIJI ta pexomenpaiii GRECO, Bapto
JTIATH BHCHOBKY TPO HEOOXIAHICTH yHi(iKarii MiIXOoIiB 0 MpOILeIypu
BIJIBOAY CY/JIiB, 30KpeMa:

a) 3akpinutu y LIIIK Ykpainu, I'TIK Ykpainu Ta KAC Ykpainu Hopmy
1010 TIepeaayvl BUPIIIICHHS MUTaHHS PO BIJBIJ CY1 IPH OJTHOOCOOOBOMY
pO3MJISAl CIpaBU HA PO3MVISA IHIIOMY CYJJl LIbOTO CaMOro CyAy y BCIX
BUIIAJIKAX, OKPIM CHUTYyaIliii, KOJM 3asBa CTAHOBUTH COOOI0 3JIOBKHBAHHS
npolecyalbHUMHU MTpaBaMu Ta € SBHO HEOOIPYHTOBAHOIO;

0) 3aKpIMUTH MOMJIMBICTD AMEJSIIMHOIO Ta KacCaIllifHOTO OCKap>KEeHHS
CYJIOBOTO PIIlIEHHS 32 Pe3yIbTaTaMU PO3TJIISTY 3asiBU PO BiJBIJ CYIL;

B) 3aKpIMUTH TPABUJIO CTOCOBHO TOTO, IO Y BHITAJKY 3asBJICHHS
BIJIBOJLy OJHOMY 13 CYJIIB MpPH KOJIETIaJIbHOMY PO3TJISAl CIpaBU BOHA HE
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MOBUHHA MepeaBaTUCs Ha PO3IJIS]l 1HIIOMY CYJl LIbOTO CyAy Y BHUIAJIKY,
SKIIO KOJITiS CyIIB MiWIUIA BUCHOBKY TPO BIiACYTHICTH MIJCTaB IS
3a/10BOJICHHS BiJIBOAY;

I') 3aKpIIUICHHS y BCIX MpoliecyalbHUX KOAEKCaxX MpaBuia Mpo Te, 110
y BUINAJKY 3asBJICHHS B1IBOJy BCbOMY CKJIay Cyay a00 ACKIIBKOM CYIIsM
3 KOJIET1i Cy/JIiB 3 OJJHUX 1 TUX CAMUX Ii/ICTaB, CIIpaBa y BUIAJKY BIIMOBH Y
3aJIOBOJICHHI 3asBH TPO BiJ[BiJl KOJETI€IO CYAJIB Ma€ TepeJaBaTUCS Ha
PO3IJIA 1HIIOMY CYJ1 LIbOTO X CY[y.
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