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BIANIOBIAAJBHICTD IIOCAJOBUX
OCIb TOCIIOZAPCBKUX TOBAPUCTB

Bcmyn. Opeanizayiiino-npasosa gpopma moea-
pucmea 3 obmedcenoio gionogioanvuicmio (TOB) oae
3Mo2y hopmysamu cHyuKy ma eqQeKmueny cucmemy
KOpnopamueno2o ynpasninns, 3abesneuyeamu i
KOHMPONI08amu OMpUManHa 00xo00ie i peanizayiro
60.i yuacruxie TOB nocadosumu ocobamu.

Ilpobnema. Busnuauenns npagoeoco cmamycy
unenie euxonasyozo opeary TOB ma ixnvoi siono-
8i0anbHOCMI 34 30IUICHEHHSA HUMU YHPAGIIHHS MO8a-
PUCIBOM 3AMUUIAEMbC HEOOCANHLO OOCTIONCEHOIO
3 NO2AAY YUACMI MOBAPUCIE Y YUBLTILHUX MA THUUX
gioHocunax i nompebye 6ueueHHs 2ay3e60i NpuHa-
NeNHCHOCMI  8ION08IOANLHOCMI  UNIeHI8 BUKOHABUO20
opaany.

Memoio cmammi € 6usHaueHHs HA OCHOBI
auanizy 3akonooascmsa Ykpainu ma npakmuxu 1io2o
3aCmMOoCy8anHs Npasosoi npupoou Gi0N0GI0ANIbHOCMI
unenie suxonasyoeo opeany TOB; ymos, 3a sxux 6oHu
MOJICYMb NPUMA2Y8Amucsi 00 GiONosioanbHOCMI 3d
0ii’ Wo00 HeHaneHcHo20 YNPasiiHHA.

Memoou. Buxopucmano ginocogpcoki (Oianek-
TUYHULL), 302ATbHOHAYKO8I (AHANI3 | CUHME3, CUCIEMHO-
CMPYKMYPHUL, — MOOENO8AHHS,  AOCMpacy8aHHus,
dopmanvHo-noziunuil) i cneyiarvHi Memoou Ni3HAHHA,
Wo 3acmocosyiomvcs. Yy Npago3HABCMEi (Memoou
MIYMAYeHHsl HOPM Npasd, 10puOUKo-00eMamuyHull,
NOPIGHATLHO-NPABOBULL) MOUJO.

Pezynemamu. O0rpynmosano, wjo 4ieHu 6UKo-
HABY020 Opeany nio 4ac 30iliCHeHHsA NOKIA0eHUX Hd
HUx 0008’a3Ki6 maromov Oiamu & inmepecax ydac-
nukie TOB, enacne mosapucmea ma 1020 Kpeou-
mopie. 3a nopywens nouodiceHs 3aKkoH00ascmea ma
cmamymy 'y pasi HeHANeHCHO20 GUKOHAHHS CBOIX
nocaoosux 0008’A3Ki@ UNeHU BUKOHABYO20 OP2AHY
Hecymb KOPHOPAMUGHY GION0GIOAIbHICIb, WO MAE
YUBITLHONPABOBY NPUPOOY.

Bucnosku. Y pasi massnocmi 6 0iax unenie
BUKOHABHO20 Op2aHy CKAA0y YUBLIbHO20 NpPAGONo-
pYuleHHs B8OHU MalOmb HeCmu YUBLIbHONPABOBY
gionosioanvuicmy. Heobxiono dosecmu BUHHULL XApaK-
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LIABILITY OF OFFICIALS
OF BUSINESS ASSOCIATIONS

Introduction. The organizational and legal
form of a limited liability company (LLC) makes it
possible to form a flexible and effective system of
corporate management, to ensure and control the
receipt of income and the exercise of the will of the
members of the LLC by officials.

Problem. The determination of the legal status
of the executive body members of the limited
liability company (LLC) as well as their responsi-
bility for their management of the company remains
insufficiently researched from the point of view of
the participation of companies in civil and other
relations and requires the study of the sectoral
affiliation of the responsibility of executive body
members.

The aim of the article is to determine, based
on the analysis of Ukrainian legislation and
the practice of its application, the legal nature of
the executive body members’ liability in limited
liability company (LLC); as well as the conditions
under which they may be held liable for
mismanagement.

Methods. The philosophical (dialectical),
general scientific (analysis and synthesis, systemic-
structural, modeling, abstraction, formal-logical)
methods as well as special methods of cognition
used in jurisprudence (methods of interpretation of
legal norms, legal-dogmatic, comparative-legal),
etc. are applied.

Results. It’s substantiated that the executive
body members, when performing the duties
assigned to them, should act in the interests of the
limited liability company members, the company
itself and its creditors. In case of provisions of the
legislation and the statute violation as well as in
case of improper performance of their official duties,
the members of the executive body bear corporate
responsibility, which has a civil law nature.

Conclusions. If the actions of the executive
body members contain a civil offense, they must
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mep Oiauna (0ia abo 6e30isAnbHicmb) GiON0GIOHOT
nocaodosoi 0coou ma iHwi yMosu 10puUoUdHoi 8iono-
8I0ALHOCMI  NEeBHO20  6UJY, 30KpeMd NPUYUHHO-
HACIOKOBULL 38 130K MINC NPOMUNPABHOIN NOGEOiH-
KOW 8I0N08i0AIbHOT 0COOU MaA HAAGHUMU 30UMKAMU
mogapucmaa.

Knouogi cnoea: KopmopaTMBHA BiIMOBi-

TATBHICTB, TOBAPHCTBO 3 0OMEKEHOIO BiITOBITATBHICTIO,
IOOpPOCOBICHICTD, BiIIKOAYyBaHHS 30UTKIB.

bear civil liability. The culpability of the relevant
official action (action or inaction) and other
conditions of certain type legal responsibility must
be proven, in particular, the cause-and-effect
relationship between the illegal behavior of the
responsible person and the existing losses of
the company.

Keywords: corporate responsibility, limited
liability company, fairness, compensation of damages.

JEL Classification: K11, K22, K40.

KoHbniKT iHTepeciB: ABTOp 3asB/IAE, WO BiH He Ma€e piHAHCOBMX UM HediHAHCOBUX KOHONIKTIB iHTepeciB
LWoAo Uiel nybnikauji; He Ma€e BiAHOCUH 3 AepKaBHUMM OpraHaMm, KOmepuiiHumu abo HeKomepuiiHMmMu
opraHisauismu, aKi mornm 6 6yTy 3auikaBneHi y NoAaHHi Lel TOYKM 30py. 3 ornsay Ha Te, WO aBTOp MNpawutoe
B YCTAHOBI, AKa € BWAABLEM XXYPHaNy, WO MOXe 3yYMOBUTM MOTEHUiMHMI KOHOANIKT abo nigo3py
B yNepeaeHoCTi, ocTaToyHe pileHHA npo nybnikauito uiei cTatTi (BKAOYHO 3 BMOOPOM peLEeH3EeHTIB
i pefakTopiB) NpUManocs TUMM YaeHaMu peaKonerii, AKi He NOB’A3aHi 3 Lji€lo YyCTaHOBOIO.

Beryn. YyacHukamMu MaiHOBHX (€KOHOMIYHHMX) BITHOCHMH MOXYTh
OyTu cy0’eKTH TpaBa, sIKi MpsMO abo omocepenKoBaHO HaOyBarOTh IMpaBa
Ta 000B’SI3KH, 110 MOKYTh OyTH Pi3HUMH 32 3MICTOM Ta Taly3eBOIO MPUHA-
nexHicTio. CKIaIOBOI0 TaKUX EKOHOMIYHUX BIHOCHH 1032 OyIIb-SIKUM
CYMHIBOM € KOpHOpAmMueHi GIOHOCUHU, BUHUKHEHHS Ta PO3BUTOK SKHX
B YKpaiHl Noyaiucs TUIbKH MICHS 3400YyTTS HE3aJIEKHOCTI, TOXK CTAaHOB-
JICHHSI KOPIIOPATUBHOI'O YIPABJIHHS MEBHOIO MIPOIO IPYHTYETHCS Ha JIOCBIAL
€KOHOMIYHO PO3BHMHEHUX KpaiH, HacamIiepea Kpain €sponeiickkoro Corosy.

I3 3aranpHOi KUIBKOCTI IOPUAWYHUX OCI0O SK YYaCHHUKIB TOCIO-
JApCbKUX MPABOBIAHOCHH BapTO BHUOKPEMUTH TOBAPUCTBA 3 OOMEKEHOIO
BianoBiganbHicTio (TOB), BpaxoByrouu iXHIO 3arajbHy KUIBKICTH Cepell
IOPUANYHUX 0ci0 KOpropaTUBHOTO TUIY (Kopropaiiii). Lle o0yMoBItoeThCS
3aranbHO0 KubKicTioO TOB, sikux cranom Ha 01.04.2022 p. HapaxoBy€eThCs
748 672, 10 CTaHOBUTH OJIM3BKO MOJIOBUHH BCIX IOPUIMYHHX OC10, 3apeecTpo-
BaHMX B YKpaiHi (06e3 ypaxyBaHHS THMYacOBO OKYIOBAaHOI TEpUTOPIi
AtonomHoi Pecniy6miku Kpum 1 M. CeBactomorns) [1].

Bonnouac BiamoBinHa oprasizaiiiiHo-npaBoBa ¢opma € Halpo3mo-
BCIO/DKCHIIIIO TakoX 1 B 1HImUX KpaiHax [2, c. 61]. Ilpu meomy TOB
OpaloIOTh y BCIX HampsiMax TOCMOAApPChKOi MisIbHOCTI, y cdepax sk
Majoro Tak i Benwkoro Oi3Hecy. lleit ¢gakT oOymoBIIOEThCS K Tependa-
YEHUM 3aKOHOM TMOPSIKOM CTBOPEHHS TaKMX KOpHOpalid, Tak 1 MOXJIH-
BICTIO OOy TyBaTH THYYKY CUCTEMY KOPIIOPATUBHOT'O YIPABIIHHS yYaCHUKAMU
TOBAPHCTBA, 110 HAJA€E TM 3MOTY KOHTPOJIFOBATH OPTaHH Ta MOCaI0OBUX 0Ci0
TOBapucTBa. BiAMoOBiIHI OpraHu Ta MocajgoBl 0COOM MalTh 3a0e3nedyBaTu
HaJIe)KHE KOPIOpaTUBHE YIPABIIHHS TOBAPUCTBOM Ta OTPUMAaHHS JTOXOIB,
peauizaiiito Boiii yuyacHukiB TOB, a B pa3i HeBUKOHAHHS a00 HEHAJIEKHOTO
BUKOHAHHS CBOiX 000OB’SI3KIB — HECTHU IOPUIUYHY BiAMOBIJATBHICTb.

IIpodsema. BuznaueHHs PaBOBOrO CTAaTyCy BHKOHABYOI'O OpraHy
TOBapHCTBA 3 OOMEKEHOI BIJIMOBIJAIBHICTIO Ta YICHIB BHKOHABYOIO
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opraHy, MeXi Ta 0COOJIMBOCTI IXHBOI BIMOBIIATBLHOCTI M1 Yac 31IMCHEHHS
KOPIHOPaTUBHOTO YMPAaBIiHHA TOBAPUCTBOM 3AJMIIAETHCS HEIOCTATHHO
BUBYCHHUM 3 norisay ydacti TOB y muBUIBHUX, TOCMONAPCHKUX Ta 1HIINX
BITHOCHHAX.

AHaJi3 OCTaHHIX JoCJixKeHb i myOJikamin. Yepe3 3HauHe
nomupeHHss TOB mnuTaHHS NpPaBOBOTO PpETyJIOBaHHS iX CTBOPEHHS Ta
TISUTBHOCTI € TpeAMEeTOM 3HauHoi yBaru (axiBI[iB — NPAKTHUKIB Ta
HayKOBIIiB. Maii>ke BCl aCleKTH JIsTTIbHOCTI IOPUANYHOI 0COOM 3a3HAYEHOT
oprasizaiiifHo-paBoBOi (OpPMU CTaNIM MPEIMETOM JOCITIIKEHb Ta aHATI3Y.
[MuTanHs BiANOBINAIBHOCTI YJIEHIB BHMKOHABYOTO OpraHy KOpHOpaIii
nocmmkyBanu I. Inpuenko [2], B. bopucosa [3], B. BacunbeBa [4],
O. Konoroiiga [5], P. Mensuuuenko [6], A. Ilpoxomtok [7], 1. Cmacu6o-
®ateeBa [8; 9], FO. Cumonsa [10] Ta iHmi. YTiM HAyKOBi JOCHIIKEHHS
3 i€l TeMaTHKH NOTPeOyIOTh MOJANBIIOT0 HAYKOBOTO aHali3y, OCKUIBKH
31€OUTBIIOTO HAsBHI JOCHIDKEHHS TOPKAIWCA 3arajbHUX IOJIOKEHB
IOpUINYHOT BIATIOBIJATBHOCTI MTOCAOBUX OCIO KOpIioparliii 3arajiom, IpoTe
JOIJIEHO 3BEPHYTH YyBary Ha OCOOJHMBOCTI BiJIMTOBIJAIBHOCTI YJICHIB
BUKOHaBYOTO oprany TOB.

MeTtor0 cTaTTi € BH3HAUEHHS Ha OCHOBI aHali3y 3aKOHOJABCTBA
VYkpainu Ta mpakTHKU HOTO 3aCTOCYBaHHS MPABOBOT MPUPOIH BiIMOBIIAIb-
HOCTI WIEHIB BHKOHAaBYOTO OPraHy TOBapHCTBAa 3 OOMEXKEHOIO BiJIOBi-
JANbHICTIO, YMOBH, 32 HasIBHOCTI SIKUX YJIEHM BUKOHABYOTO OPraHy MOXYTb
NPUTATYBATUCS IO BIAMOBIJAILHOCTI 32 Jii MIOA0 HEHAJIEKHOTO YIPABIIHHS
KOPTIOpAIIi€r0, a caMe TOBAPHCTBOM 3 OOMEKEHOIO BIIMOBIIaTbHICTIO.

Metoau. TeopeTnyHoro 6a3010 CTaTTI € HAYKOBI Mpaill BYCHUX, 1110
JOCTDKYBAIA TPOOJIEMAaTHKy KOPIIOPATUBHOI BIAMOBIJAILHOCTI MOCAI0OBUX
oci6 kopmopaiiii, 30kpema TOB, 4MHHE 3aKOHOJABCTBO, K€ YHOPMOBYE
TIOJIOXKEHHSI TIOJI0 KOPIIOPATHBHOI BiJMOBIJAIIBHOCTI BUKOHABYOTO OPTraHy
TOBApUCTBa, a TaKOX PIMICHHS CYIiB YKpaiHu 3 IIl€i MpoOJIeMaTHKH.
3actocoBaHo (iocodChki (JlaleKTUYHUIN), 3aralbHOHAYKOBI (aHAJI3 1 CUHTE3,
CUCTEMHO-CTPYKTYPHUH, MOJCIIOBaHHS, aOcTparyBaHHs, (opMaIbHO-
JIOT1YHU) 1 CHIeIlabHI METOIU Mi3HAHHS, 1[0 BUKOPUCTOBYIOTHCS y TIPABO-
3HABCTBI (METOAM TIyMauye€HHS HOPM I[IpaBa, HOPHUIUKO-IOTMAaTHUYHUIA,
MOPIBHSUIBHO-TIPABOBHIA) TOIIIO.

PesyabTraTun pociaimkenns. Jlii xoproparii, 10 SKUX BiIHOCATHCS
TOBApUCTBa 3 OOMEKEHOI BIAMOBIAAIBHICTIO, — II€ Hacammepena i
BUKOHABYO20 Op2aHy, OCKUIbKM CaM€ BIH 3 TIOIJISIIy Ha 3aKOH BUpPaKae
BOJIFO KOpIoparlii B TOCIIOIapChKUX BIHOCHHAX, 30KpeMa i y IHUBUIBHHUX
BiZlHOCHHAaX. HaykoBIll BKa3yrOTh, IO OpraH Kopropaili — Ii¢ MpaBoBa
KOHCTPYKIIis, IO CTBOpPEHA 3 METO HaJaHHS MOXKJIUBOCTI cOpMyBaTH
1l BUpa3uTH BOJIIO OCTAHHbBOI, BIJICTOIOIOYM ii IHTEpECH, a 4Yepe3 HHUX W
iHTepecH ii yyacHMKIB (akLiOHepiB, WwieHiB). O3HaKaMH OpraHy KOproparii
€ 3aKOHHICTh CTBOpPEHHS, OpraHi3aiiiiHa CHpPsIMOBaHICTh, MPUUHATTS
pilieHb (31HCHEHHS TOBHOBAYKEHB) Y MEKax KOMIIETEHIIIT 3 T0AepKaHHIM
npoueaypu opopMIeHHS IUX pimieHs [3, ¢. 36-37].
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VY BigHOCHHAX 3 TPETIMU 0coOaMu Cy0’€KTOM MPABOBIAHOCHH € caMe
TOBAapPHUCTBO 3 OOMEXKEHOIO BIJMOBIJANBHICTIO, 110 BUIUIMBAE 3 MOJOXKEHb
YMHHOT'O 3aKOHOJIABCTBA, a TAKOXK Ha 1ie 3BepTae yBary il BepxoBuwuii Cyn [11].
[Ipore kpi3p HpU3My KOPIOPATHUBHUX NPABOBIIHOCUH CYyO’€KTOM, SIKUN
BUMHSE i1 BiJ IMEHI TOBapHCTBa, € BUKOHABUMM OpraH, a came ujeH abo
YJICHW BUKOHABUOTO OpraHy.

3arayibHi MOJOXEHHS 100 BUKOHABYOTO OPTraHy IOPUAMYHOI 0coou
nponucani y ctartsax 92, 97 ta 99 IusinpHOro komekcy Ykpainu [12].
Takox 4.3 ct. 65 T'ocmogapchbkoro KoAeKCy YKpaiHM 3aKpiIuTIOe 3arajibHe
TIOJIO’KEHHS, 110 JIJISL KEPIBHHUIITBA TOCIIOIAPCHKOO TISUTHHICTIO TiIITPHUEMCTBA
BJIACHUK (BJIACHUKH) Oe3MocepeHbo ab0 uepe3 YMOBHOBAXEHI OpraHu 4w
HarJIsII0Ba pajia TaKoro MinprueMCTBa (y pasl il yTBOPEHHS) Mpu3Hadae (00upac)
KEepiBHUKA IMAMPUEMCTBA, SIKMM € MII3BITHUM BIIACHHKY, MOTO YIIOBHOBA-
YKEHOMY OpTaHy YW HariasaoBii pani. KepiBHUK mignmpueMcTBa, TOJIOBHUN
OyxranTep, WIEHHM HarysioBoi panu (y pasl il yTBOPEHHS), BUKOHABYOTO
OpraHy Ta IHIIIMX OPTaHiB yIPaBJIiHHS MiAMPHUEMCTBA BIIOBIIHO JI0 CTATYTy €
nocaioBUMU ocobamu 1poro mianpuemctsa [13]. OTxe, 30BHI BOJIIO BUKO-
HAaBYOIO0 OpraHy BHpPaXarOTh BIANOBIAHI MOcagoBl ocobu abo mocaaoBa
oco0a (BUKOHABYMM OpraH), sika MPU3HAYCHA 3araJiIbHUMHU 300paMH ydac-
HukiB TOB y BcTaHOBIEHOMY 3aKOHOJABCTBOM Ta JIOKAJTbHUMHU KOPIIOpa-
TUBHUMH HOPMATHBHO-TIPABOBUMU aKTaMU MOPSJIKY .

HaykoB1i BKa3yIOTh, 1110 #pagosuii cmamyc KepigHUKa nionpuemcmaa,
y ubomy Bumaaky TOB, 3HauHO BiJIPI3HAETBCA BIJ CTATyCy IHIIMX
NPaLiBHUKIB, 0 O0YMOBIIOETHCS CIENU(IKOIO HOro TPyAOBOI AiSUTBHOCTI,
sKa MoJsira€ y BUKOHaHHI HUM (DYHKIIIH 3 yIpaBiIiHHS TOBaprCTBOM. KepiBHHK
YIOBHOBKCHUM 3A1MCHIOBATH OPUIAMYHO 3HAUYII MAii, BUCTyHalOUd BiJ
IMEH1 TOBapHCTBa B IMBUILHOMY (TOCIOJAPCHKOMY) OOPOTI, OpraHi3oBYye
BHYTPILIHIO AiSUTbHICT Y HHOMY, 3/11HICHIOIOUH MIEBHOIO MIpOIO KOMIIETEHTHOCTI
BJIaCHMKA 3 BOJIOJIIHHS, KOPUCTYBAHHS Ta PO3MOPSIKEHHSI MaifHOM TOBapHCTBA
Toto [8, ¢. 9]. 3BUuaiiHo NpU IbOMY BapTO 3BEPHYTH yBary, 1o 3 4WieHaMu
BUKOHABYOI'O OpPraHy TOBApUCTBA 3 OOMEKEHOIO BiJINOBINAJIBHICTIO MOXE
yKJIaIaTUCS SK TPYIOBHH, TaK 1 IUBUTPHONPABOBUI OTOBIp, aje BIacHE
BUJI JJOTOBOPY BH3HAUAIOTh WOTO CTOPOHHU (3arajbHi 300pW y4YacHHUKIB Ta
KaHJIMJaTH HA MTOCay 4ieHa BUKOHABUOTO OPTraHy).

[uBinbHuii konmeke Ykpainu ta 3akoH Ykpainu «IIpo ToBapuctBa
3 00MEKEHOI0 BIJIIMMOBITAIBHICTIO Ta JIOAATKOBOIO BIJAIMOBITAIBHICTION [14]
BU3HAYAIOTh, W0 BUKOHAGUULl OpeaH MOXe OyTH KojeriaabHuM abo
o1H00c000BUM. KinbKiCHUHN Ta MEepCOHANBHUN CKJIa/J BUKOHABYOTO OpPraHy
TOB ¢opmyeTbest 3 ypaxyBaHHSIM MOJIOKEHb CTATYTy Ta PIIIEHb 3aralbHUX
300piB yYaCHHKIB TaKOTO TOBapHUCTRA.

ba3oBi BUMOrM 110/10 MOBHOBAa)KE€Hb YJICHIB BUKOHABUOTO OpraHy,
K1 OXOIUTIOIOTH yC1 IOPUANYHI 0COOH, 3aKpiIUIeHo y 4. 3 ¢T. 92 [{uBinbHOTrO
KOZCKCY YKpaiHu. 30KkpemMa BU3HAYCHO, 10 OpraH abo 0coba, sika BIAMOBITHO
JI0 YCTAaHOBYMX JIOKYMEHTIB IOPUAMYHOI OCOOM UM 3aKOHY BHUCTyHae€ Bijn ii
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IMeH1, 3000B’s3aHa JIATH B 1HTEpecax HOPUIMYHOI 0COOH, TOOPOCOBICHO
1 pO3yMHO Ta HE TIEPEBUIILYBATH CBOIX MOBHOBAYKEHB. Y YACTHHI MPABOBOTO
perymoBanHs (yHkuionyBanHs TOB y 4. 1 cr. 40 3akony [14] 3akpimieHo
MOJIOKEHHSI, [0 WIEHW HArJsI0BOI pajy Ta YICHH BHUKOHABYOTO OpPTraHy
TOBApUCTBA MOBUHHI NiATH JTOOPOCOBICHO Ta PO3YMHO B IHTEpEcax TOBa-
puctBa. BiiacHe BUMoru mjo10 nopsiiky (popmyBaHHS BUKOHABYOI'O OpPraHy
TOB 1 6a30Bi MONOKEHHsI HOTO MisUIBHOCTI BU3Ha4eHi cT. 39 3akony [14].
[Ipu 1boMy TOOPOCOBICHICTh JISUTBHOCTI TOCAJOBUX OCIO Ta OpraHiB
TOBapHCTBAa MOXK€ OyTH MpeAMETOM CYAOBOIO pO3IJIALY, 3a3HAYaloTh
HayKoBlli [6, c. 59].

BrnacHuKM KOpPHOpaTWBHUX MpaB, HAAUISIOYH MEBHY 0COOy MpaBOM
BucTymnatd Bix imeni TOB, MaioTe OyTu BIeBHEHi, 110 AUPEKTOp (1HIIKN
YJieH BUKOHABYOTO OpraHy) i€ B iHTepecax TOBapHCTBAa Ta yYaCHUKIB
ToBapucTBa. Hacammepesn BUKOHAaBUMI OpraH € PO3NOPSIHUKOM aKTUBIB
TOBApUCTBA, TOK HAJIEKHE BUKOHAHHS MOKJIAJICHUX HA YIEHIB BUKOHABYOTO
oprany OOOB’s3KIB € TapaHTI€l0 peami3aiii MalHOBUX IIpaB SK CaMHX
ydyacHukiB TOB, Tak 1 KpeauTOpiB TAKOr0 TOBAPUCTBA.

HayxkoBui Bka3yroTh, 110 ctocoBHO TOB 3aranbHOI0 TEHIEHILIEIO €
HIBEJIFOBAHHS CTATyTHOTO KalliTally SK MEXaHI3My 3aXUCTy KpPEIUTOPIB.
Uumano KpaiH 3 METOI0 3aly4eHHS 1HO3EMHUX I1HBECTHUIIH BCTaHOBUJIH
MiHIMaIbHUNH PO3MIp CTAaTyTHOro Kamitamy: Yexis — 1 decbka KpoHa,
Opannis — 1 eBpo. Y Hu3LI KpaiH, 30kpema Benuka bpuranis, OinnsHmais,
I'pentis, Ipnannis, B3arani BiACyTHS BUMOTa IIOJI0 MIHIMAJILHOTO CTaTyTHOTO
Karitany ToBapuctBa. OTXe, BUMOra MiHIMaJIbHOIO CTaTyTHOTO KamiTaity
CBOTO/IHI Ma€ 37e0UIbIIOro JeKiapaTUBHUN Xapakrtep. Lle panme nanuHa
ICTOPUYHHUM TPAAMIIISAM, HDK peaJbHUM MEXaHI3M 3axUCTy NpaB Kpeau-
TopiB [15, c. 196].

B Vkpaini MiHiManeHui po3mip ctaTyTHoro kamitary TOB 3akoHo-
JIaBIIeM HE BH3HAUEHUH, TOX BiH MOKe OyTH BCTAaHOBJCHHH YYaCHHKAMH
TOBapuCTBa B Oyab-sikomy po3mipi. Illo cBoero deproro Bka3ye Ha
BaXJIUBICTh IOJIOKEHb 3aKOHO/IABCTBA I[0JI0 BUKOHABUOTO OpraHy, YiICHU
SIKOTO MAlOTh JISITH TOOPOCOBICHO, B IHTEpecax BJIACHE TOBAPHCTBA Ta HOTO
YYaCHHKIB, a TaKOX KpPEIUTOpIB TOBapUCTBA. 30KpeMa TaKe IMOJIOKEHHS
Mae (yHIaMEHTAIbHMIA XapakTep Ta HEOJHOPA30BO IMiJIKPECTIOETHCS
HayKoBIsiMU [7, ¢. 80].

[Ipy mpoMy BapTO MOTOAWUTHUCS 3 TE3010, IO TPABOBUH CTaTyC
qupekTopa (IHIIOro 4ieHa BUKOHaBuoro oprany) TOB mnepenbavae ¢iny-
IapHUI XapakTep NOBHOBAXXKEHb TaKOi IOCag0BOi OCOOM TOBAapHUCTBA,
OCKIJIbKA YYaCHUKHM TOBAPUCTBA HAAUTMIM HOTO MOBHOBAXXEHHSMHU BHUCTY-
NaTH y TMPABOBIIHOCHHAX BiJl IMEHI TOBapUCTBA, OTKe (iTyIIapHICTh 100
JTUpeKTOopa npe3omyerbes [4, c. 231].

Brnache 3akoHOaBUl MOJIOKEHHS BU3HAYAIOTH 3A2dlbHi GUMOCU U000
3acao OisanvHocmi uiena suxonaguoco opearwy TOB. Ilo-niepiie, 1ie 106po-
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COBICHICTh IMiJI 4Yac BHKOHAHHS OOOB’S3KIB JUPEKTOpa TOBAPHUCTBA, IIO-
Jpyre, NisUIbHICTh Ma€e OyTH CIIpsiMOBaHa Ha 3a0e3nedeHHs iHTepeciB TOB,
a ONOCEepPEeIKOBAaHO — Ha 3a0e3MEYeHHs IHTEPECiB yYaCHUKIB IEBHOTO
TOBAapHCTBA Ta IHIIMX 3alliKaBICHUX CyO €kTiB. JleTami3yloTbcs BUMOTH
110,10 BUKOHaBYOTO oprany TOB y Hioro cratyTi abo MojI0KeHH] TPO BUKO-
HAaBYMI OpraH TOBAPUCTBA, IOTOBOPI, IKUM YKJIaIa€ThCs MK TOBAPUCTBOM
Ta TUPEKTOPOM (IHIIMM YJIEHOM BUKOHABYOIO OpPraHy TOBAapUCTBA), BKIFOUAIOUH
MUTAHHS BIJIOBIAAIILHOCTI TIEpE]] TOBAPUCTBOM.

[Ipu 1pOMy 3aKOHOAABEIh CTBOPIOE IE€BHI 3aMOODKHUKHU MIOJI0
BUHUKHEHHSI KOPIIOPAaTUBHUX KOH(DIIKTIB (KOH(IIIKTY 1HTEPECIB) TUPEKTOpa
ta TOB (y4acHuKiB ToBapucTBa). 30KpeMa 4. 5 cT. 40 3akony [14] nepenbauae,
0 WICH BUKOHABYOTO OPTraHy TOBAPHCTBA HE MOXKe 0€3 3roju 3araJbHHX
300piB yuyaCHHKIB a00 HArIsII0BOI pajii TOBAPUCTBA:

. 3IIHCHIOBAaTH TOCTONAPCHKY MISJIBHICTH SK (i3muyHa ocoba —
HiaIpueMens y chepi TisIIbHOCTI TOBAPUCTBA,

. OyTH y4YaCHUKOM ITOBHOTO TOBapHCTBa a00 MOBHUM YYaCHHKOM
KOMaHJUTHOTO TOBapHCTBa, IO 3IMCHIOE AISUIBHICTh y cepl AISIbHOCTI
TOBapHCTBA,

. OyTH WIEHOM BHMKOHABUOI'O OpraHy abo HAarIsA0BOI pajad iHIIOTO
cy0’eKTa TOCIOAApIOBAaHHS, IO 3IMCHIOE AISUIBHICTh Yy cdepl AiSIbHOCTI
TOBapHCTBA.

OTxe, HAa MOMEHT NMpPU3HAYeHHA Ha nocanxy nupekropa TOB i nagani
BIJIMOBI/THA TI0Ca0Ba 0co0a Mae JOBOJWTH JO BioMa 3arajabHUX 300piB
YYacCHMKIB TOBapUCTBA 1HPOPMALIIIO PO MOTEHIIMHY MOXKJIMBICTh ICHYBaHHS
KOH(IIKTY 1HTEpEeCiB, a 3IMCHIOIYM MOBHOBAXXEHHS IIOJ0 YMPaBIIHHS
TOB, niatu 106pocoBicHO Ta po3yMHO. BogHoYac 3akoHOAaBEeb JOIyCKa€e
BCTAQHOBJICHHSI CHEIIAJIbBHUX BUMOT IOJI0 peaiizaiii OKpeMux BHUJIIB
3000B’s13aHb, 3aKPIMUBIIHN CIICIIaJIbHI MPaBUIa Y CTaTyTi TOBAPUCTBA.

Hamnpuknan, y ct.92 [{uBiibHOro KoAekcy YKpaiHM 3aKOHOJABEIlh
M1IKPECITIOE, 1110 Y BITHOCUHAX 3 TPETIMU 0cO0aMH OOMEKEHHSI TTOBHOBAKEHb
1010 TIPEICTABHUIITBA IOPUINYHOI OCOOM HE Ma€ IOPUIMYHOI CHIIH, KpiM
BUIIAJIKIB, KOJIM FOpUIMYHA O0co0a JOBene, M0 TPeTs ocoda 3Haja 4d 3a
BciMa OOCTaBMHAMH HE MOTIJIa HE 3HATH MPO Takl OoOMeKeHHs. Takox
y MPAKTHIIl KOHTPOJIO 3a MISUTBHICTIO BHUKOHABYOTO OPraHy YYacHUKHU
TOBApPHCTBA MOXKYTh BCTAHOBJIFOBATH JI0JIATKOBO, KPIM THX, sIKI BXKE Iepei0aueHi
3aKOHOM, 3aMo01KHUKHK ab0 CreliaibHl MEXaHI3MU KOHTPOJIIO AISUTBHOCTI
BUKOHABYOTO oprany. Lle Moxke Oyt HEOOXiTHICTh MOTO/PKEHHS 3 HATJISZIOBOIO
pazor0 ToBapucTBa ab0 3arajJbHUMHU 300paMU YYaCHUKIB TOBAPUCTBA YMOB
OKpeMHUX BHJIB JOTOBOPIB, IO YKJIAJAOThCs AUPEKTOPOM Bif iMeH1
TOBapHMCTBA, HAMPHUKIIAJ JOTOBOPIB 3aCTaBH, MOPYKH, BITUY)KEHHS MaliHa
Ha NEBHY CyMY, PO3MIp SKOi BU3HAYEHO CTATyTOM. Take MpPaBUJIO 100
CrieIiaTbHIX BUMOT 3aKPIIJIeHo B 4. 7 cT. 39 3akony [14], ska pernamMeHTye
MOPSIIOK TIPUHHSTTS PILICHHS KOJIET1albHUM BUKOHAaBYMM OPTraHOM TOBapHCTBA
3 00MEXEHOIO B1JIMOBIIATIBHICTIO.
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OTmxe, BUHUKAE MUTAaHHS: ¥ Pa3l HASBHOCTI OOMEXEHb a00 CIieIliaIbHIX
BUMOT TI0JI0 TTOBHOBXKEHb JAUPEKTOpPa a00 BUKOHABUOTO OpPraHy 3arajioM
Yyl Ma€ BIAMOBIAHA MoOcajaoBa ocoba JOBOJUTH JO BiJiIOMa KOHTPAarcHTIB
1H(popmarlito mpo Taki oomexeHHs? Skiuo iHpopmallist Ipo oOMexeHHs a00
CreIfiaJibHl YMOBH Ma€ OyTH JOBEJIeHa J0 BiJloMa KOHTPAreHTIB, BIIAMOBIIHO
Mae OyTH BH3HAUYEHO CIOCIO TMOBIJOMJIEHHS MpPO Taki OOMEKEHHS.
Bo6auaeThcs 3a AONIIbHE 3aKPIMUTH B 3aKOHOJIABCTBI MOJIOKECHHSI, 11O ITi]T
yac YKJIAJCHHS JIOTOBOPY MAMPEKTOP MAa€ 3a3HAYUTH HAsABHICTh TaKHX
oOMeXeHb 1 BKa3aTH MEXaHI3M YKIAJCHHS Ta OCOOJMBOCTI BHUKOHAHHS
3000B’s13aHb 32 JIOTOBOPOM, IIOJI0 SIKOTO HasiBHI 0OMeXeHHs a00 nepeadaueHo
CHeIiaTbHUN TOPSAAOK yKiIamaHHsA. L{iTkoM MOMIIBHO 3axpinumu make
3acmepedxcenns y cT. 92 1IUBUTEHOTO KO/IEKCY YKpaiHH, 10 3HAYHO MiHIMI3ye
MOMUIMBICT BUHHMKHEHHSI CIIOPIB 1I0A0 (akTy O3HaWOMJIEHHS abo He
03HAHOMIICHHSI KOHTpPAreHTa 3 0OMEeXeHHSIM MMOBHOBaXXEeHb nupekropa TOB
a00 BUKOHABYOI'O OpraHy 3arajom.

VY pasi nopyIiieHbr BUMOT YUHHOTO 3aKOHOAABCTBa, ctatyTy TOB Ta
THIIMX JIOKAJbHUX KOPHOPATUBHUX HOPMATHBHO-IIPABOBHUX aKTIB AUPEKTOP
Ta 1HII WICHHU (32 HasIBHOCT1) BUKOHABUOTO OpPraHy MarOTh HECTH HOPUOUUH)
8I0N08i0aNbHICIY.

CknagHicTe 1 0araTorpaHHiCTh KOPIOPATUBHHUX MPAaBOBIIHOCHH
NPU3BEIU HE TUIBKU JI0 TEOPETUYHUX CIOPIB MPO IXHIO MPUPOTY, a U 0
TOTO, IO MISIIBHICTh iXHIX YYaCHHMKIB BPEryJhOBYETHCS HOPMAaMH PI3HHX
ramy3eil mpaBa. 3a ofHe U Te caMe MPaBOMOPYIICHHS, IO TATHE 32 COO0I0
KOPIHOpaTUBHY BIAMOBIIANBHICT, O0cO0a MOXe OYyTH MPUTITHYTa 0
BIJIMOBITAJIBHOCTI, TepeadavyeHoi pisHUMHU Tany3sMmu mipasa [7, ¢. 77]. Tak,
nopsAz i3 3000B’SI3aHHSM TIOJ0 BIAIIKOAYBAHHS 3aMOJISTHOI IIKOAU HE
BUKJTFOYA€THCS 3aCTOCYBAaHHS CaHKIIIN aMIHICTPATHBHOTO a00 KPUMIHAILHOTO
xapaktepy. [Ipu npoMy BapTO 3BEpHYTH yBary, IO CyO’€KTaMH KpHUMi-
HaJbHOI a00 aJMIHICTPAaTUBHOI BIAMOBITAJIBHOCTI MOXE OyTH SK YJICH
BUKOHaBUOro oprany (¢izuuna ocoba), tak 1 BmacHe TOB. 3okpema
Kpuminanbuuii kogexc YKpaiHu MICTUTh IMOJIOKEHHS IOJI0 MPUTATHEHHS
IOpUINYHOT 0COOM 70 KPUMIHAJIBHOI BIAMOBIAQIBHOCTI MOPST 13 BiAMOBI-
nanpHICTIO 11 ynmoBHOBaxkeHux oci0 (Po3min XIV-1 KpuminansHoro
KoJiekcy Ykpainu) [16].

MOKITMBICTh 3aCTOCYBAaHHSI PI3HUX 32 CBOEKD MPABOBOIO MPHUPOIOIO
CaHKIIH JTO3BOJIMIIO HAYKOBISIM 3pOOMTH BUCHOBOK, IO y cepl IOpUanIHOT
BIJIMOBIAAJTLHOCTI ICHYIOTh MKTaJTy3eBl (DYHKITIOHATIBHI 3B’ SI3KH, K1 € IOCUTh
BOXJIMBUMU TIiJ] Yac BUBYCHHS IMUTAHHS MIOJI0 KOPIOPATHBHOI BiIIOBI-
nanbHocTi [10, ¢.389]. IlimcymMoByOUM AyMKY HAayKOBIIB IO FOPUAMYHOL
BIJIMOBIJAJIBHOCT] WIEHIB OpraHy opuan4yHoi ocodu, O. Konoroiina Bkasye,
0 TEPMIH «KOPNOPAMUBHA BIONOBIOAIbHICbY € Y3araJbHIOIUUM s
MO3HAYEHHS BIAMOBIAAIBHOCTI y c(depl KOPHOPATUBHUX BIIHOCHH, IO
niepe0aueHo MPUBATHONPABOBIMH HOPMaMH, a CaMe TaKa BiMOBITAIBHICTH €
[IMBUIBHOMPABOBOIO [5, ¢. 50-51].
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Otxe, nupexTop (ado 1HIIMI WieH BUKOHaB4oro oprany) TOB depe3
HEHaJIe)KHE BUKOHAHHS TMOKJIAJEHUX HAa HBHOTO 3000B’S13aHb MOXE MPUTSI-
TyBaTUCA /10 HOPHUAWYHOI BIAMOBIJATBHOCTI, sfIKa MOXE OyTH PI3HOIO 3a
CBOEI0 TPABOBOIO MPHUPOJOI0. 3AJIEKHO BiJ CTYNEHS MPABOMOPYIICHHS
IOpUAMYHA BIAMOBIAAIBHICTD MOXKE MaTH PI3HUM raly3eBUl XapakTep — K
nyOiyHy, TaK 1 MPUBAaTHY MPABOBY MpUPOAY. MaeMo akIEHTYBAaTH HA TOMY,
10 BOJIHOYAC 3 BUKOPHCTAHHSM 3aXOJliB KPUMIHAIBHOI abo aaMiHICTpa-
THUBHOI BiJIMOBIAJIBHOCTI IIOJI0 WICHA BUKOHABYOTO OPTaHy 3a MOPYIICHHS
CBOIX MOCaAOBHX OOOB’SI3KIB TAKOXX MOXYTh OyTH 3aCTOCOBaHI CaHKIIi
MPUBATHONPABOBOT'O XapaKTepy, SIKI OXOILTIOITHCS KaTErOPIEI «KOPIOpa-
THBHA BIINOBIIAJIBbHICTE).

Ile aktyanbHO y 3B’s3Ky 3 TuM, 1o ydacHuku TOB abo came
TOBAapUCTBO MOXYTb 3J1MCHIOBATH 3aXOJM LIOJI0 3aXHUCTYy HAJEXKHHUX iM
MpaB Ta 3aKOHHUX 1HTEPECIB, 30KpeMa IIJISTXOM Tpe]1’ IBJIICHHS BUMOTH TIPO
BIJIIIKOTyBaHHs 30MTKIB, @ TAKOK BUKOPHUCTOBYIOUH 1HII CIOCOOW 3aXHUCTY,
K1 nepeadaveHi L{uBiIbHIM KOJIEKCOM YKpaiHU Ta IHITUMHU aKTaMH Kopropa-
TUBHOTO 3aKOHOJaBCTBAa. BapTto Bkazarm Ha 0a30Be IMOJOXKEHHS, IO
BU3HAYeHO 4.4 cT.92 [luBiibHOrO KOAECKCY YKpaiHH, 3a SKUM 4YJICHU
OpraHy MOPHIAYHOI OCOOM Ta iHII OCOOM BIJNMOBITHO JO 3aKOHY YU
YCTAaHOBYUX JOKYMEHTIB BUCTYIAIOTh BiJ] IMEHI IOPUIAUYHOI 0COOH, TIPOTE
NOPYIIYIOTh CBOI 000B’SI3KM MIOAO MPEACTaBHUIITBA, TO BOHU HECYTh COJIi-
JapHy BIJAMOBIMANBHICTh 3a 30WTKH, 3aBJaHI HUMH HOPUAUYHINA 0COOI.
[Tonoxenns 4. 2 ct. 89 ['ocnoaapcbkoro kojiekcy YKkpaiHu BU3HAUAE MM1JCTaBU
JUTsl TIpE/ SIBJICHHS BUMOTH 4IEHY BMKOHABUOTO OPraHy IIOJAO BiIIIKOIY-
BaHHS 30WUTKIB TOBApHCTBY (MpH I[bOMY JOILJIBHO aKIEHTyBaTH Ha
HEBUYEPITHOMY TEPENTIKY IMiJICTaB), ajie 000B’SI3KOBOK YMOBOIO € BUHHUU
XapakTep JiaHb AupekTopa. HeoOxiaHO BKa3aTH, IO MOMEPeIHbO Mae OyTH
BUPIIIEHO CIIp MIX TOBapUCTBOM Ta MOro KOHTPAreHTOM, 1 JIMILE MICIs
IILOTO MA€ PO3IJISIIATUCS TTUTAHHS 1010 BIAMOBIAATEHOCTI YIEHIB BUKOHABYOTO
opraHy TOBapHCTBa, Ta 32 HasBHOCTI MJCTaB MAalOTh CTATYBATUCA 30UTKH 3a
paxyHOK MaiiHa TUPEKTOpa K BIacHe Pi3udHoi ocodu.

OTxe, PO3IISAAIUU 1PABO8Y NPUPOOY KOPNOPAMUBHOI BIONO0GI-
O0anbHOCmi, BapTO MOTOIUTHUCS 3 TMO3ULIEI0 HAYKOBIIB, IO KOPHIOPATUBHA
BIJIMOBIJAJIbHICTh BCTAHOBIIOETHCS HOPMaMM PI3HHMX Taiy3ed mpaBa. Ane
Kpi3b NpHU3MY KOPIOPATHUBHUX BIAHOCHH JUIsl YYAaCHUKIB TOBapHcTBa abo
BnacHe TOB 3arajoMm mneprioyeproBUM € BIAUIKOAYBAaHHS 3amloJlisTHOT
mkoau (30uTkiB). [IpoTe B KOXKHOMY BHIIQJKy MOTPIOHO BHU3HAYATH KOJIO
CyO’€KTiB, MK SKMMH BHHHMKA€E CIHIp II0J0 MOKJIMBOIO MOPYLICHHS MpaB
y4acHHKa KOPIOPATUBHUX BIHOCHH 1 CYyTHICTh BUMOT JI0 WIEHIB BUKOHABYOTO
oprany sik cy0’€KTa, 0 SIKOTO Mpe’ sIBISIOTHCS TIEBHI BUMOTH.

3okpema Bemuka Ilamata BepxoBHoro Cyny y NOCTaHOBI Bij
08.10.2019p. y cmpaBi Ne916/2084/17 Bka3ana, 1o OpUAMYHA Oco0a
Ha0yBae IMBUIBbHI MpaBa Ta OOOB’SI3KM 4Yepe3 CBOI OpraHu, SKi JIIOTh
BIJIMOBITHO /10 YCTAHOBYMX JOKYMEHTIB Ta 3akoHy. OTxke, cy0’eKToM
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MPaBOBITHOCHH 3 TpeTiMU ocobamu BucTynatume came TOB, sike gie yepe3
BIJIMOBIIHI OpPraHM Ta MOCAJ0BHUX 0Ci0, HacamIiepe], BUKOHABUMI OpraH.
[ToBHOBa)KCHHSI OpPTaHy YNpaBIiHHS TOBapHCTBAa (HAa HAJaHHS 3a3HAYCHOI
3roau), SIKUU [i€ BiJg 1MEHI TOBapUCTBA, HE MOXHA OTOTOXXHIOBATH
3 KOPIOPATUBHUMU TpaBaMU HOT0 yYacCHUKIB, sIKI HE MArOTh IpaBa HisTH
BiJl iMeHiI ToBapucTBa. [linmucaHHs BHKOHABYMM OPraHOM TOBapHUCTBA
JIOTOBOPY 3 1HIIOK 0CO00r0 0e3 mependavyeHoi CTaTyTOM 3roJUd BUIIOTO
opraHy IbOTO TOBapUCTBAa MOXE CBIAYUTH NPO MOPYILIEHHS TpaB Ta
IHTEepEeCIB CaMOr0 TOBApUCTBA y WOro BIJHOCHMHAX 3 I1HIIOK OCO00H —
CTOPOHOIO JIOTOBOPY, @ HE KOPIOpaTUBHMUX NpaB ioro ywacHuka [11].
[Ipore B 1bOMY BHUIIQAKy HE CJiJ 3BEPTaTH yBary Ha MPOTHIIPABHY
NOBEJIIHKY AUPEKTOpa, SIKUA YMUCHO Ta CBIOMO MOPYIIUB MIPABOBI HOPMH,
BUMHSIOUW BIMOBIAHI Aii 3 TMOPYIICHHSIM BCTAHOBJICHUX IMPABUJ TiJ 4Yac
3JIIHCHEHHS CBOiX TTOBHOBAXKEHb.

Busznavaroun 0coOGiIMBOCTI BIAMOBIAANBHOCTI JUPEKTOPA TOBAPUCTBA
3 OOMEXEHOI BIAMOBIJAIBHICTIO K YYaCHUKA KOPIMOPATHUBHUX BITHOCHH
BapTO 3BEPHYTH YyBary Ha Te, L0 AUPEKTOpP Mae [T B 1HTEpecax
TOBApUCTBA Ta HOTO yYaCHHKIB, SIKi BUPAKAIOTH CBOIO BOJIIO HA 3arajlbHUX
300pax y4yaCHUKIB TOBAPUCTBA. 30KpeMa caMe Ha TaKOMY MIAXO1 3p00JIeHO
akieHt y Ilocranosi Benukoi [1anatu BepxoBaoro Cymy Bix 03.12.2019 p.
y crpasi Ne 904/10956/16, ne 3a3nadeHo, 110 iHTEPECH TOBAPUCTBA MOKYTh
He 30iraTucs 3 iIHTepecaMu OKPEMHX HOTro YYacHHKIB, a IHTEPECH yYaCHUKIB
TOBApHCTBA TAKOXX HE 3aBXKIU 30iratoThCsi. ToMmy, BHUPIIIYIOYM MUTAHHS
1040 €(peKTUBHOCTI 00OpaHOro MO3MBaYeM CHOCOO0Y 3aXHCTy, CYAH MAalOTh
BpaxoByBaTH OajlaHC I1HTEPECIB YCiX YYacCHHUKIB 1 CaMOro TOBapHUCTBA,
YHUKAaTH 3aliBOrO BTPYYaHHS y TNHUTaHHS IsJIBHOCTI TOBAapUCTBA, SKi
BUPILIYIOTHCS BUKJIFOYHO PIIIEHHSM 3arajbHUX 300piB yYaCHHUKIB TOBAPUCTBA,
HaJaBaTH OLIHKY JOOpPOCOBICHOCTI 1HIIMX yYaCHUKIB, MpaBa SIKUX y pasi
3aJI0BOJICHHSI TO30BHUX BUMOT MOXYTbh OyTH mopyieHi [17].

3a pesynbTaramu aHamizy nosuuiii Bepxosroro Cyny mMoxkHa 3poOuTH
KUIbKa Yy3arajibHeHb. Hacammepen, po3riisiairoud NUTAHHS OPUAHYHOT
BIJIMOBIJAJIBHOCTI JIUPEKTOpPA, BapTO MATU pIlIEHHS 3arajibHUX 300piB
ydyacHukiB TOB, siki HalatOTh OLIHKY JISJIBHOCTI TOBAPUCTBA, BU3HAYAIOTH
e(EeKTUBHICTh ISJIBHOCTI BHUKOHABYOTO OpraHy, PO3TJISAIa0Th MHUTAHHS
1010 TIOPYUICHHS MTPaB TOBAPUCTBA Ta 3arajioM HOT0 YYaCHHKIB.

VY pasi, KoM OJUH 3 YYACHHUKIB HE MOTOJKYETbCS 3 PIIICHHAM
3arajJbHUX 300piB TOBAPUCTBA, BiH BYMHSE il MIOJ0 3aXHCTy HAJICKHHX
oMy mpaB y croci0, BU3HAYEHUI 3aKOHOJABCTBOM Ta KOPHOPATUBHUMU
HOPMAaTHBHO-IIPABOBUMH aKTaMU CaMOT'0 TOBapHUCTBAa. 30Kpema J0 TaKHX
Il BapTO BIAHECTH BUXIiJ 31 CKJIaly YYaCHHKIB TOBApUCTBA, BITUYKEHHS
HaJeKHOI y4YacHHMKY dYacTku Tompo. Came Takmi MiaxiJ BigoOpakeHO
y [loctanoBi Benukoi Ilamatu BepxoBuoro Cyay Bimx 03.12.2019p.
y cipaBi Ne 904/10956/16.
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Posrnsgaroun migcraBu mpuTATHeHHS aupektopa TOB, Benuka
[Tanata BepxoBuoro Cyay y IlocranoBi Big 12.10.2019p. y cnopasi
Ne 911/2129/17 Bkazana, 1110 MPaBOBLAHOCHHU MK IMIANPUEMIIEM (TOBAPHUCTBOM)
1 HOro mocamoBOol0 0co00I0 MarTh JOBIpYMN XapakTep, MPOTUIIpaBHA
MOBE/IHKA TI0CaTOBOI OCOOM TONIATaE B HEHANEKHOMY Ta Hemo0po-
COBICHOMY BHKOHAHHI TMEBHHUX /i, 0€3 JOTpUMaHHS MEX HOPMAIBHOTO
rOCTIOIAPCHKOT0 PU3UKY, 3 OCOOMCTOO 3aIlIKABICHICTIO UM Y pa3i 3JI0BKH-
BaHHS CBOIMHM MOCaIOBUMH 00OB’I3KaMH 32 BIIACHHUM YMHCJIOM (PO3CYIOM),
MPUNHATTI OYEBUAHO HEOOAUYHMX, MAPHOTPATHUX Ta CBIJOMO KOPHUCIHUBUX
Ha KOpPHUCTh Takoi mocanoBoi ocoOu pimeHs [18]. [Ipu npoMy KepiBHHK
TOBapHUCTBA € 0CO00I0, IO € CYy0’€KTOM MPaBOBITHOCHH MPEACTABHUIITBA.

Y m.6.14 IlocranoBu Bemnukoi I[lamatu BepxoBunoro Cymay Bix
22.10.2019p. y cmpaBi Ne911/2129/17 Bkazano, 1O BiAIIKOTyBaHHS
30MTKIB, 3aBJIaHUX I10CAJ0BOI0 0COOOI0 TOCHOJAPCHKOMY TOBAapHUCTBY ii
nissMu (O€3IIATBHICTIO), 3A1MCHIOETHCS Y pasl, AKIIO Taki 30UTKH 3aBJlaHi:
JisSIMU, BYMHEHHMH TOCAI0BOI0 0CO0O0I0 3 MEPEBUILEHHAM a00 3J0BXKHBa-
HHSIM CIY>KOOBHUMH TOBHOBR)KEHHSIMM Ta IHIIMMU BHUHHMMH JiSIMH TOCa-
J0BOi 0coOu, sIK1 BKa3aHi B 4. 2 cT. 89 'ocniogapcbkoro kojiekcy Y KpaiHu.

OTxe, 3aBJIIKM 3a3HAUEHOMY MO>KHA 3pOOMTH BHCHOBOK MpO MEBHI
YMOBH TPUTATHEHHS JO0 BIAMOBINATBHOCTI AUPEKTOpa ab0 IHIIOTO WieHa
BuKOoHaBuoro oprany TOB. fIk 3aranpHuil BUCHOBOK y MifiX BiAMOBITHOI
0co0H MaroTh OyTH HasBHI BCl YMOBH IOPUAWYHOI BiMOBIAAIBHOCTI (3 ypaxy-
BaHHSM Trajy3eBOro XapakTepy Takoi BiAMoBimanbHOCTI). [0 Takux ymoB
BapTO BITHECTH MPOTHUIIPABHICTH MOBEIIHKH BiJIMOBITHOI MOCAI0BOT 0COOH,
YMHCHHMM XapaKTep Takoi MOBEIIHKHM Ta 1HII YMOBH FOPHIAMYHOI BIiJIOBI-
JMANbHOCTI. 30KpeMa IIe MOoXe OyTH KOPHUCIMBUA MOTHB TakKoi MPOTH-
MpaBHOI JISJIBHOCTI, 1HIIIA OCOOMCTA 3aIliKaBJICHICTh, HEAOANICTh MiJ Yac
BUKOHAHHS MOKJIAJEHUX Ha Takoro cy0’exta 000B’s13kiB. Cyau Ykpainu mij
Yac po3riIsiAy CIpaB MPO MPUTATHEHHS MTOCa0BUX OCi0 10 MaifHOBOI BimO-
BIZJATbHOCTI BUHECIIH PIIICHHS, 3aBJSKA BCTAHOBJICHOMY (DaKTy MOPYIICHHS
MpaB TOBAPUCTBA Ta HOr0 YYaCHHKIB SIK MOXinHUX cy0’ekTiB [19; 20]. Ilpu
IOMY 3BEpPHYTHCS A0 CyAy MOXeE SK BJacHE IOpUIUYHA 0c00a, Tak
1 YHJaCHUK TaKOro TOBapUCTBa y MOPAIKY, nependadeHomy ct. 54 ['ocriomap-
CBKOTO TIpOIIeCyalTbHOTO KoJIeKCy Ykpainu [21]. Biamosigno mo m. 12 4. 1 1. 20
["ocnoapchKoro nporecyasbHOro KOJAeKCy YKpaiHHu CHpaBH y CIopax MIx
IOPUAMYHOI0 0CO00K0 Ta 11 MOCaZOBOIO 0CO00K0 (30KpeMa I0CaI0BOKO
0c00010, TOBHOBAXCHHS SIKO1 MPU3YMHHEH1) PO BIAMKOAYBaHHS 30UTKIB,
3aMoAisTHUX FOPUANYHIN 0co01 misiMu (OE3isUTBHICTIO) TaKoi MOCaI0BOT
ocoOu, 3a TMO30BOM BJIaCHUKA (y4YaCHHKA, aKI[IOHEpa) TAaKOl FOPUINYHOI
ocoOu, mogaHuM B ii iHTepecax (MOX1IHI MO30BH).

3okpeMma . Cnacubo-dateeBa 3a3Hauae, M0 MPAKTHUKA 3aCTOCYBAHHS
3aKOHOJABCTBA IIOJI0 BIJAMOBIAAJIBHOCTI YJICHIB BHKOHABUOTO OpTaHy
B OKpeMHUx KpaiHax €Bporeiicbkoro Coro3y XapaKTepU3yeEThbCs TEHACHIIIEIO,
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10 3BUYaiiHa HEOOEPEKHICTh, KA MPU3BENIa 10 HEe(PEKTUBHOTO YIIPABIIHHSA,
HE € M1ICTaBOIO JUIs Ipe]’ IBJIEHHS B MpoLeaypl OaHKPYTCTBa apOITpaKHUM
KEPYIOUUM II030BY JI0 TUPEKTOpa MPO BIAIIKOAYBAaHHS IIKOAX. TOOTO OCTaHHIN
y TaKOMy pa3i He Hece BIAMOBIIAIBLHOCTI 32 HecTauy akTuBiB [9, c. 230]. Otxe,
AKIIEHTYEThCS HA TOMY, IO TUPEKTOP MOXKE MPUTATYBATHCS JO BiJIMOBI-
JATBHOCTI 3/1€01IBIIOTO B pa3i BUMHEHHS yMucHux Nk abo Oe3IisNIbHOCTI,
OT)KE B JIIIX TaKWUX OCiO Mae OyTH HasBHA BOJHOBA JIisl, III0 MA€ YMHUCHUM
XapakTep.

BoaHouyac He MOXYyTh MNPUTATYBATHUCS A0 KOPIOPATHBHOI BiJIO-
BIIaJIbHOCTI WICHH BUKOHABYOI'O OpPraHy, SIKIIO TOBApPHUCTBY 3aIOIisSIHO
KoM (HasiBHI 30MTKHU), ajie MPU I[bOMY AUPEKTOp abo iHIIa ocoba, sika
BUMHSJIA IOPUIUYHO 3HAYYINI il BiJ iMEHI TOBApUCTBA, JOTPUMYBAJIACS
MOJIOXKEHDh 3aKOHY Ta CTaTyTy TOBApUCTBA, a IIKOAAa He Oyia HACIiIKOM
NPOTUIIPABHOI MOBENIHKK aupekTopa. OOOB’S3KOBO MpPH I[LOMY Mae
PO3TIISIATUCS TTOJOXKEHHS 11100 HOPMAIBHOTO MiANPUEMHUILIBKOTO PU3UKY
MiJ Yac YKIAJCeHHS Ta BHUKOHAHHS JIOTOBOPIB, OCKIIBKH B YMOBax
HAJ3BUYANHOTO XapakTepy, a Ha CbOrOJIHI — B YMOBax BOEHHOTO CTaHy, Lie
nuTaHHS HaO0yBae 0COOJIMBOTO 3HAYCHHHI.

BucnoBku. BianoBiganpHICTh 4YJIEHIB BHKOHABYOTO OpPraHy Mae
KOPIIOPAaTUBHY TMPAaBOBY MNPHUPOAY, SKa MOXKE MaTH PI3HUNA Tralxy3eBUA
XapakTep, ajne 31e01IbIIOro 11e MUBUTHHOIIPABOBA BIAMOBIIANBHICTE. Takuii
BHCHOBOK OOYMOBITIOETHCSI THM, III0 33 CBOEIO TTPABOBOIO MPUPOJIOK0 KOPTIO-
paTUBHI BIIHOCHUHU € IIUBIILHONPABOBUMH, 2 OCHOBHOIO METOIO CTBOPEHHS
TOBapHUCTBA 3 OOMEXKEHOIO BIAMOBIIANBHICTIO € OTPUMaHHS NPUOYTKY AJIs
MOJAIBIIIOTO HOTO PO3MOALTY MK YYaCHUKAMHU.

Unena BukoHaB4yoro oprany TOB MOXIJIMBO NPUTSITHYTH 10 KOpIiopa-
TUBHOI BiJIOBIAJIbHOCTI HE B YCIX BUIIAJIKaX, KOJU TOBAPHUCTBO MA€ 30UTKU
3a pe3yJibTaTaMH TOCIOAAPChKOI MiSUTbHOCTI. Bumora mpo BiAIIKOIyBaHHS
3aMoAisTHUX 30MTKIB 3aI0BOJIBHSETHCS B pa3l HAABHOCTI y MiAX YJICHA
BUKOHABUOTO OpraHy CKJIaqy IMBUILHOTO MpaBONOpyIIeHHS. Mae OyTtu
JIOBEJICHO BUHHUN XapakTep AisiHHS (i a0o Oe3MisIbHICTh) BIAMOBIAHOI
mocazoBoi 0coOM Ta IHIII YMOBH HOPHIMYHOI BiAMOBIJATBLHOCTI IEBHOTO
BUJly, 30KpeMa Ma€ OyTH JTOBEJICHO NMPUYMHHO-HACIIJIKOBUN 3B’S30K MIXK
MPOTUIIPABHOIO MOBEIIHKOIO TMPEKTOpA Ta HASBHUMU 30MTKaMH TOBAPHCTBA.

He BapTo 0TOTOXHIOBAaTH OLIHKY JISJIBHOCTI BUKOHABYOI'O OpraHy,
KOJIM JAUPEKTOpa 3BUIBHSIOTH 32 PIIMIEHHSIM 3arajbHUX 300pIB yYaCHUKIB
TOB uepe3 BU3HAHHS JISTILHOCTI HE3aJ0BUILHOIO Ta MPU3HAYCHHS HOBOTO
JTUpeKTopa abo 1HIIKX YIEHIB BUKOHABYOTO OpPTaHy.

Bognouac 3 MeTor MiHiMi3alli PHU3UKIB Ta YHEMOXJIMBJICHHS
37OBXKMBAHHS CBOIMM TpaBaMU 4JICHAMH BHUKOHABUOTO OPraHy JOIIBHO
oonosrumu 4.3 cT.92 LuBiIbHOTO KOJEKCY YKpaiHHM IOJOKECHHSM, IO
y pa3i HasBHOCTI 0OMeEkXeHb ab0 CHeliaJbHUX BUMOT 100 MOBHOBa)KEHb
oprany abo ocoOwu, sika BIJIMOBITHO 10 YCTAHOBYMX JIOKYMEHTIB FOPUIAYHOT
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ocobu abo 3aKOHY BHCTYIA€ Bif ii iMeHI, Taka oco0a Ma€ JOBOJIUTU 10
BiJIOMa 3allikaBJIeHUX OcCi0 iHopMaIo Mpo Takl OOMEXeHHsS. SKiio
1H(opMaiis mpo oOMexxkeHHs a00 crieliaibHl YMOBU Ma€ OyTH JIOBEJECHA J10
BiJloMa 3aIliKaBJICHUX OCI0, BIAMOBIIHO Ma€ OyTH BHU3HAUEHO TOPSIOK Ta
Coci0 MOBITOMIICHHS TTPO TaKi 0OMEKEHHSI.

Bo6avaeTbces, 110 3aKpirmsieHHs BIAMOBIAHOTO TOJ0KeHHS B LIMBUIEHOMY

KoJieKcl YKpaiHu MiHIMI3y€ MOXKJIMBICTh BUHUKHEHHS CIIOPIB 1010 KOPIIO-
paTUBHOTO YIIPaBJIiHHS B TOBApUCTBI 3 OOMEKEHOIO BIMOBIIAIBHICTIO Ta
IHITUX BUAIB IOPUANYHUX OCIO KOPIIOPATHUBHOTO THITY, 3aXUCTUTh 1HTEPECH
TOBapHCTBA Ta HOTO YYACHUKIB.
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