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LEGAL NATURE OF THE WORLD
ANTI-DOPING AGENCY (WADA)

Introduction. The task of'the World Anti-
Doping Agency, which is the most important
organisation for combating doping in sports, is to set
standards against doping, including legal standards,
and to monitor them. At the same time, this is an
organisation that has continually stirred up a great
deal of controversy in the doctrine of international
law regarding its legal nature since its inception.

Problem. There’s an obvious research gap in
legal nature and specific features of WADA. This
paper would address this gap based on the analysis
of the specific construction of WADA, as the latter is
internationally recognised as an original and unique
piece of international legislation that reflects the
intentions of the private and public sectors in sports.

The aim of this paper to provide a well-
founded conclusion on legal nature of WADA.

Methods. Doctrinal legal research to evaluate
the genesis of academic thinking on the legal nature
of WADA, public and private legal entities, empirical
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Bcemyn. 3asoanns Beecsimnboeo anmuoonin-
208020 A2eHMCMEA, AKe € HAUBAJICIUGIUION OP2aHi-
3ayieio 3 6opomvoU 3 OONiHeOM Y cnopmi, noia2ae
6 momy, wob 6CMAHOGUMU CMAHOAPMU NPOMuU
ooniney, 8 Momy Hucli OPUOUYHi cmamoapmu,
i konmpomosamu ix Odompumanus. Boonouac ye
opeauizayis, AKa 3 MOMEHMY 3ACHYBAHHS NOCMIUHO
BUKIUKAE YUMATO CYNepedoK wodo il npagogoi
npUpooU y OOKMPUHI MIDCHAPOOHO20 NPAsd.

Ilocmanoexa npoobnemu. Icuyc ouesuona
00CTIOHUYbKA NPOATUHA W00 NPABOBOI NPUPoOU
ma ocobnusocmeti BA/JA. Memoio yboeo docniodicenns
€ YCYHeHHs yici npo2anuHu HA OCHOBI AHANI3Y
cneyugpiunoi  cmpykmypu BAJA, ocxineku ys
Aeenyis 6u3HaHa HA MINCHAPOOHOMY DIBHI Y AKOCMI
VHIKQIbHOL THCmumyyii, Hopmu siKoi 6i000padicaromy
HaMIpu NpUEamMHO20 ma 0epiiCcagHO20 CeKMopie
y cnopmi.

Memoto cmammi € nadanms 06IpYHMOBAH020
BUCHOBKY U000 Npagoeoi npupoou BAJ[A.
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research of international legal framework of WADA,
methods of analysis to evaluate specific construction
of WADA.

Results. World Anti-Doping Agency was
established in response to a massive increase in
doping cases in the world of sports. It is an
independent international private law organisation,
whose purpose is primarily to harmonise, monitor

and wupdate all legally available methods of

combating doping. However, as shown at least by the
structure of the Agency itself and its influence on the
anti-doping  policies of individual States and
international organisations and sports federations,
which after all represent States, it can be considered
as an institution of a hybrid form.

Conclusion. Due to the special structure and
role of WADA, its regulations are formally situated
in the realm of private law. But at the same time they

are legitimised through provisions of the rank of

international law acts, which provide a legal
framework for them. Thus, the norms of a public-
legal nature concerning doping, anti-doping and
disciplinary responsibility for doping are de facto
secondary to norms of a private-legal nature. WADA
itself can be considered a global model for setting
standards for other entities operating in sports.

Keywords: doping, sports law, WADA, private
law organisation, hybrid

JEL Classification: K30.

Memoou. [loxmpunanshe npasose 00Cio#cenHs
01 OYiHKU 2eHe3U HAYKOBO20 MUCTIeHH U000
npasosoi npupoou BAJ[A nybaiunux i npuseamuux
FOPUOUYHUX OCIO, eMNIPUYHI OOCTIONCEHHS MINCHA-
POoOHO-npasosoi ocnoeu BAJ[A, memood ananizy oaa
oyinku cneyugiunoi cmpyxmypu BAJ[A.

Pesynomamu. Bcecgimue anmuooninzose
azeHmcmeo 6yn0 cmeopeno y 6ionosiob Ha Macoge
3pOCmanHs  6UNAOKie OoniHey y ceimi cnopmy.
Le nezanesicna misccHapooHa opeanizayis NpUeamHo20
npasa, 20J106HOI0 MemoI0 AKOI € 2apMonizayis,
MOHIMOpUHZ Ma OHOBNEHHSA BCIX 3AKOHHUX MemOoOi8
bopomwvdu 3 donineom. OOHAK, K NOKA3YE NPUHALIMHI
cmpykmypa camozo Aeenmcmea ma 1020 6nau8 Ha
AHMUOONIHZO8Y NOAIMUKY OKpeMux oepacas i
MIDICHAPOOHUX OPeaHi3ayill i CNOPMUGHUX (hedepayiil,
SIKI 3DeUmoio npedCmasiaiontb 0epHCasi, 1020 MONICHA
po3zenadamu AK iHcmumyyiio 2iopuonoi gpopmu.

Bucnosok. Yepes ocobaugy cmpykmypy ma
poav BAJJA, tioco mopmamueni akmu ¢hopmanvho
SHAX00AMbCA Y Chepi npusanHoeo npasa. Ane, 600HoUAC
BOHU  NIeCiMUMOBAHI  4epe3  NOJONCEHHs  pAdy
MIJCHAPOOHO-NPABOBUX aKmMis, sKI 3a0e3neuyoms
ix npasosy ocnogy. Takum yurom, HOpMU NYOTIUHO-
npasosozo  xapakmepy wooo OONiHey, aHmu-
Odonineosoi ma oucyuniinapuoi 6i0nosioanbHOCmi
3a Oonine € 0e-hakmo 6MOPUHHUMU WOOO HOPM
npueamno-npagogozo xapaxkmepy. Came BAJ[A
MODICHA 88adICAMUL 2100ANLHOIO MOOCIO THCIMUMYYil,
SAKA BCMAHOGTIOE CMAHOApMu OISl IHUUX OPeaHI3ayill,
wo npayome y cnopmi.

Knwouoei cnosa: momiHr, CIOPTUBHE IIPABO,
WADA, npuBaTHa IOpHANYHA OpraHizallis, Tiopug
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Introduction. As of today, the World Anti-Doping Agency (herein-
after - WADA) is the most important organisation for combating doping in
sports. The task of WADA is to set standards against doping, including
legal standards, and to monitor them. These two statements are quoted and
repeated like a mantra in any discussion or debate regarding the fight
against doping in sports. However, it is worth remembering that this is an
organisation that has continually stirred up a great deal of controversy in the
doctrine of international law regarding its legal nature since its inception.

Problem. There’s an obvious research gap in legal nature and
specific features of WADA. This paper would address this gap based on the
analysis of the specific construction of WADA, as the latter is interna-
tionally recognised as an original and unique piece of international legislation
that reflects the intentions of the private and public sectors in sports.
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Analysis of recent researches and publications. WADA has been
in focus of international researchers from the very beginning of its activities [1],
covering the essence of the World Anti-Doping Code [2; 3], problems of
doping [4; 5]. However, the legal nature of WADA remained partly
addressed by L. Cassini [6], so that creates a research gap to be filled in
with this paper.

The aim of this paper to provide a well-founded conclusion on legal
nature of WADA.

Methods. Doctrinal legal research to evaluate the genesis of
academic thinking on the legal nature of WADA, public and private legal
entities, empirical research of international legal framework of WADA,
methods of analysis to evaluate specific construction of WADA.

Research results. World Anti-Doping Agency'.

Numerous doping scandals of the 1990s prompted the international
community to engage in a vigorous dialogue on doping in sports and the
issue of anti-doping policies in the broadest sense. It resulted in the
initiation of co-operation between sports and international intergovernmental
organisations and national governments, which culminated in the involvement
of the latter in the process of fighting doping in sports [7]. The establishment
of the World Anti-Doping Agency was important in the context of the
attempt to harmonise the anti-doping policy. Its legal status is more
complicated than that of international sports federations [8]. The imperfection
of the anti-doping control system, as well as the prevalence of illicit drugs
in sports, have pushed the international community to take decisive action
on this issue [7]. WADA was established in response to a massive increase
in doping cases in the world of sports?, and the impetus for action came
from an anti-doping scandal that affected one of the world's more renowned
cycling races, the 1998 Tour de France’. Its original purpose was to
establish uniform standards for anti-doping activities and co-ordinate the
efforts of sports organisations and public authorities. The idea of a global
organisation was presented at the World Conference on Doping in Sport in
Lausanne, February 1999. At its conclusion, representatives of public
authorities and sports organizations signed the so-called Lausanne

' As the considerations in this article are closely related to the issues raised in the
publication: Konwencja Antydopingowa Rady Europy oraz Swiatowy Kodeks Antydopingowy w
systemie prawa UE and the issue concerning WADA as an organisation in principle of private law
is extremely important, authors directly quote excerpts from the indicated book, see. R. Kopczyk,
Konwencja Antydopingowa Rady Europy oraz Swiatowy Kodeks Antydopingowy w systemie prawa
UE, Oficyna Prawnicza, Wroctaw 2020.

2 It is worth mentioning that the history of sports of the 1980s and 1990s is marked by
numerous doping scandals, more on this topic: D. L. Coleman, J.E. Coleman, The problem of
doping, Duke law journal, 1744,

3 The French police found numerous doping substances in Tour de France participants
during their operational activities. As it turned out later, for example, the Festina team ran a
meticulously organized doping that was financed by themselves. Significantly, and showing the
scale of the events at that time, only 98 athletes out of 189 competing made it to the French capital
and the Champs Elysees.
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Declaration. It provided for the establishment of an independent
international anti-doping agency, ready to take action as early as the XXVII
Olympic Games in Sydney [9]. A few months later, on November 10, 1999,
it was established at WADA as a private foundation under Swiss law
subject to the regulations set forth in its statutes and Article 80 of the Swiss
Civil Code. It was created at the initiative of the International Olympic
Committee with the participation of national governments, international
organisations, as well as other private entities involved in the anti-doping
combat. Lausanne was considered the headquarters of the World Anti-
Doping Agency, but in 2002, by decision of the Agency’s Founding Council,
it was moved to Montreal [7]. Regional headquarters were also established
in 2002 — Lausanne for Europe, Tokyo for Asia and Oceania, Cape Town
for Africa and Montevideo for South America [6].

Its goal is to promote and coordinate the fight against doping in
sports worldwide. It is an organisation that brings together all parties
involved in the fight against doping, including world governments, the
sports movement and, most importantly, athletes. WADA unites them
around one idea — doping-free competition.

From a legal perspective, WADA is a private law organisation*. This
does not create de facto any difficulties in the relationship between it and
sports organisations, while problems and difficulties arise only in the
relationship between WADA and governments of countries [7], WADA
international law organisations (GO). The literature also indicates that the
legal form of WADA may be a source of many obstacles and problems in
the unification of the anti-doping system [2], which, after all, was at the
heart of its establishment.

WADA has a typical structure with most foundations headed by the
Council. WADA's organisational structure includes the Founding Council,
which is the highest decision-making body, the Executive Committee,
which handles the day-to-day operations of the Agency, and the Agency's
President. The equal partnership between the Olympic movement and
governments is reflected in the composition of the Founding Council. The
Council is made up of representatives of the Olympic movement, namely
the International Olympic Committee, National Olympic Committees,
International Sports Federations and athletes, and also includes government
representatives from all five continents. The Council is composed of
38 members:

18 are elected by the Olympic Movement, or IOC, national
Olympic committees, international and national sports federations;

4 1t is worth mentioning that at the stage of negotiations, many representatives of the
governments of the countries participating in the establishment of WADA preferred a different
organisational and legal form. Taking the form of an international organisation was seriously
considered. See, inter alia, R.C.R Siekmann, Introduction to International and European Sports
Law, Hague 2012.

----------------------------------------------------------------------------------------------
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18 are designated by public authorities from five continents, with
members coming from the European region designated jointly by the
Council of Europe and the European Union;

2 members are chosen jointly by them [10].

According to the WADA Charter, the Executive Committee consists
of the President, Vice President, 5 members each elected by the Olympic
Movement and governments.

WADA'’s charter in Article 4(8) stipulates that the agency will be
authorised to prepare plans and proposals, which can be structured «based
on public international law» if necessary. WADA can and does invite
international organisations to co-operate for advisory purposes. Such
organisations currently include the World Health Organisation and Interpol,
among others.

Significantly, for the first two years of its operation, WADA was
funded by the IOC. On the other hand, since January 1, 2002° it has been
financed equally through funds from national governments and through
funds from the 10C.

Thus, in principle, the World Anti-Doping Agency is an independent
international private law organisation, whose purpose is primarily to
harmonise, monitor and update all legally available methods of combating
doping. However, as shown at least by the structure of the Agency itself ©
and its influence on the anti-doping policies of individual States and
international organisations and sports federations, which after all represent
States, we can speak of a hybrid form.

WADA is responsible for harmonisation, dissemination of unified
anti-doping standards. The Agency is also responsible for promulgating and
updating the list of prohibited substances and methods, technical documents
for laboratories and guidelines. In addition, acting in co-operation with
international federations and national anti-doping agencies, it exercises the
role of global administrator to monitor the standards of anti-doping
activities performed. Moreover, it promotes the development of scientific
research in the fight against doping in sports and is responsible for
developing and implementing international educational programs based on
ethical values in sports.’

WADA'’s activities have the support of most countries in the world,
the IOC and the majority of both international and national sports
federations, while representatives of FIFA and UEFA describe WADA’s
methods as inquisitorial [11] and call for changes in doping control and
investigation procedures.

> As agreed at the appointment of WADA.

¢ The 10C and States each have 50% of the seats.

7Which, by the way, is consistent with the UNESCO Convention (International
Convention for the Suppression of Doping in Sport (UNESCO Convention), O.J. of 2007 no. 142
pos. 999.) with reference to education and training activities.
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WADA coordinates the World Anti-Doping Program, the most
important element of which is the World Anti-Doping Code, as well as
accompanying international standards. Parties to the Code that create their
own anti-doping regulations are International Federations, organisers of
major sports events and National Anti-Doping Organisations.

Features of a public entity. When we look globally at sports law,? we
can unequivocally state that it is not only international, but also non-
governmental, and this undoubtedly places it in a completely different place
from other areas of law®. At this point, please pay attention to the political
and legal potential that WADA has. The literature accepts that the basic
dominant feature of any power is the size of the territory over which the
laws it issues are effective [5]. For WADA, as of today, this includes almost
every country in the world, which also indicates its public-legal nature and
its power of influence. As indicated above, there is no doubt that WADA is
not an international organisation. Thus, it is a de facto organisation of a
private nature, to the activities of which the UNESCO International
Convention for the Suppression of Doping in Sport refers, which
undoubtedly affects its public-legal nature'® as the ratification of the
Convention by individual countries, in principle, triggers the mechanism for
the implementation of acts created under the activities of WADA [12]. On
this basis, countries also take action in the sphere of combating doping in
sports and creating appropriate conditions — including legal and financial —
for the implementation of anti-doping programs.

The public nature of WADA originates from a number of factors.
As indicated earlier, WADA is funded in equal parts by the IOC and the
governments of countries that are parties to the aforementioned Convention.
Moreover, despite its formally private nature, WADA performs functions
that carry out the public activities of individual states and international
organisations!!. These include promoting and coordinating the combat at
the international level against doping in sports in all its forms, including
through pre-competition and non-competition testing; helping to protect the
health of athletes; promoting widespread awareness of what doping entails;
and coordinating doping-related research in sports. Thus, we can see how
WADA, through its standards, influences international standards on doping
and at the same time creates soft law in the form of recommendations and
good practices.

8 Without a doubt, this is the way to look at them. Sports regulations cover both national
and international levels. They directly affect private entities as well as public law.

° Authors that also commented in a similar vein: M. Beloff, T. Kerr M. Demetriou, Sports
Law, Hart, Oxford, 1999, p. 5.

10 See Article 3 and Article 4 (1) of the International Convention... «In order to coordinate
the fight against doping in sports at the national and international levels, States-Parties undertake
to adhere to the principles of the Code as the basis for the actions provided for in Article 5 of this
Conventiony.

' Here we can talk about WADA’s full cooperation with international, intergovernmental,
governmental organisations.

----------------------------------------------------------------------------------------------
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The role played by WADA as a global standard setter seems also
important in this context. This primarily involves the promulgation and
updating of the list of banned substances and methods, technical documents
for laboratories and guidelines, as well as the harmonization of disciplinary
rules for individuals associated with doping violations, already mentioned
in this work [6].

One of the more significant consequences of WADA’s activities and
influence on public-legal norms is that it has led to a situation where the
same anti-doping violation may be subject to adjudication by sports
tribunals and criminal courts today. This is undoubtedly a consequence of
individual countries taking into account the crime of administering,
distributing, using doping in their criminal laws. The ratio legis countries’
introduction of criminal laws as to doping-related violations and the
expansion of oversight of these offences was to bring anti-doping
regulations in line with the requirements of WADA and the UNESCO
Convention.

Important for WADA itself, but also for the interpretation of the
Council of Europe Convention, is its Additional Protocol [13], adopted on
July 3, 2002 by the Committee of Ministers of the Council of Europe. It
contains provisions, adapting the content of the Convention to the new
international situation in the fight against doping in sports. According to its
wording « ... under the provisions of the Additional Protocol, the
competence of the World Anti-Doping Agency and other doping control
organizations acting on its behalf and conducting checks on athletes outside
of competitions is recognised».

In addition, it should also be noted that the vast majority of national
anti-doping organizations (NADOs) that are party to the WADA and
operate under WADA guidelines and are controlled by WADA are publicly
funded.

Features of a private entity. When assessing the status of WADA, it
1s important to point out that the IOC (a private entity) played an extremely
important role in the creation of WADA and fully funded it for its first
2 years of operation. Moreover, if we look at the jurisprudence of the
CJEU, it follows unequivocally that the activities of international sports
federations, including the IOC, are an area of economic activity, and both
sports federations and the IOC should be considered an enterprise or
association of enterprises [14; 15]. Therefore, taking also into account the
governance structure of WADA, the anti-doping agency can be regarded as
an emanation of the IOC and thus considered an enterprise or business
association. There is also no doubt that the relationship between WADA
and sports federations, is strictly of a civil law nature, which makes it a
subject relevant to issues of private law. It does not derive from any
national or international normative act, but only from a statement of intent
by such an entity to commit to applying regulations created by WADA.
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Conclusions. Concluding the discussion above, it is safe to say that
WADA’s activities have, from the beginning of its existence, aroused much
controversy and opposition from some circles, who have accused it of being
primarily private-legal in nature. WADA has been at the turning point for
some time, involving the issue of sanctioning the regulations it creates, as
well as with the difficulties associated with the limited ability to detect and
combat doping in some areas of the world. Despite these difficulties,
WADA’s position on the international stage is important. The subtle and
complex relationships that subsist between WADA and international
organisations such as UNESCO and INTERPOL, for example, situate it,
despite its private background, in a major position in the field of anti-
doping standard setting. Its activities are recognised and taken into account
by numerous countries and international organizations, which undoubtedly
influences the creation of legal frameworks on doping in individual
countries. An important moment in sanctioning WADA’s role was the
adoption of the UNESCO Convention. Formal binding of countries to the
provisions of the World Anti-Doping Code has not taken place, but the
UNESCO Convention has nevertheless introduced a qualitative change in
the applicability of the WADA in national legal orders, as its provisions
oblige signatory countries to conduct policies in accordance with the
provisions of the WADA Code.

Although WADA and its regulations are formally situated in the
realm of private law, due to the special structure and role of WADA, they
are legitimised through provisions of the rank of international law acts,
which provide a legal framework for them. Thus, we can conclude that
norms of a public-legal nature concerning doping, anti-doping and
disciplinary responsibility for doping are de facto secondary to norms of a
private-legal nature. WADA itself can be considered a global model for
setting standards for other entities operating in sports.
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